
COMMENT

TAKING CIVIL RIGHTS SERIOUSLY: TOWARD A NEW
UNDERSTANDING OF SECTION 1983

42 U.S.C. section 1983' grants individuals a federal cause of ac-
tion to sue state actors in their individual capacities, acting under color
of law, for violations of constitutional rights. 2 Because these violations
are, by definition, nonconsensual, section 1983 is considered a tort
statute.' Thus, a proper understanding of the statute requires a theory
of tort law that exemplifies the morality and fundamental rights rec-
ognized by the fourteenth amendment. This comment outlines that
theory, and then demonstrates that the law is ill-served by the tort
theory the courts now employ.

42 U.S.C. § 1983 (1988) states:
Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory or the District of Columbia, subjects, or causes to be
subjected, any citizen of the United States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immunities secured by the Constitution
and laws, shall be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress. For the purposes of this section, an Act of Congress
applicable exclusively to the District of Columbia shall be considered to be a statute of
the District of Columbia.

I Section 1983 is thought mainly to enforce the fourteenth amendment. See infra Section
I. The fourteenth amendment states in part:

Section 1 .... No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.

Section 5. The Congress shall have power to enforce, by appropriate legislation,
the provisions of this article.

See Burnham, Separating Constitutional and Common-Law Torts: A Critique and'a
Proposed Constitutional Theory of Duty, 73 MnN. L. REV. 515 (1989); Kramer and Sykes,
Municipal Liability Under § 1983: A Legal and Economic Analysis 1987 Sup. CT. REv. 249;
Mead, 42 U.S.C. § 1983 Municipal Liability: The Monell Sketch Becomes A Distorted Picture
65 N.C.L. REv. 517 (1987); Nahmod, Section 1983 Discourse: The Move From Constitution
to Tort, 77 GEO. L. J. 1719 (1989); Nahmod, Constitutional Damages and Corrective Justice:
A Different View 76 VA. L. REv. 997 (1990); Wells and Eaton, Substantive Due Process and
the Scope of Constitutional Torts, 18 GA. L. REV. 201 (1984).
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Section I outlines the distinction between private and public or-
dering, and shows that section 1983 was intended to be used as a pri-
vate-ordering statute. Section II is divided into two parts. Part "A"
explains a moral system of torts based on the values recognized in the
fourteenth amendment and in the private law model, while part "B"
explains an amoral system of torts, now popular in the academic lit-
erature, based on instrumentalism.4 Section III applies the theories
from Section II by examining a current example of section 1983 ju-
risprudence, the qualified immunity doctrine. This comment argues
that the qualified immunity doctrine is inconsistent with the proper
understanding of section 1983, and thus must be abandoned.

I. PRIVATE ORDERING AND PUBLIC WRONGS
Section 1983 allows an individual plaintiff to sue the state actor

who violated her rights, and thus attempts to mimic private law by
having the court act as an arbitrator between two private parties. By
bringing together the individual plaintiff and the individual defendant,
section 1983 employs private ordering to remedy public wrongs.' This
section first explains the distinction between private and public or-
dering and their underlying morality, and then briefly analyzes section
1983's legislative history to show that the statute was intended as a
private-ordering remedy for public wrongs.

Private ordering allows individuals to enforce their own rights,
while public ordering mandates that the government prosecute or reg-
ulate individuals for the betterment of society as a whole. Thus on
one end of the spectrum is tort law, 6 in which an individual plaintiff
seeks redress against an individual defendant for an infringement of
the former's liberty or property rights. On the other end of the spec-
trum is criminal law, in which an agent of the state acts on behalf
of the polity to secure public order.

Instrumentalism means using people as a means to an end, i.e. employing the litigants
to serve the judge's version of the social good. An example is the academic movement known
as law and economics, which postulates that efficiency is the social norm to be achieved, and
shapes legal rules to maximize that objective. See, e.g., R. POSNER, ECONOMIC ANALYSIS OF
LAW (3rd ed. 1986).

1 The term "public wrong" is used here because the defendant is an agent of the state.
This does not negate the thesis that the statute employs private ordering; the plaintiff sues the
defendant in her individual capacity for a breach of a duty owed to the individual plaintiff.
The plaintiff has no cause of action against the state.

I Contracts and property are the other private-ordering subjects. Because § 1983 is a
tort statute, this comment focuses on tort law.
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Kantian morality7 perhaps best explains the distinction between
private and public ordering. Private ordering sets a framework for.
individual interaction and exchange, without interference from outside
sources, such as the government. It is based on the ideal of people
as rational and free beings, infused with moral worth as a result of
their individual autonomy, and thus entitled to be treated as equals.
Because each individual's inherent moral worth implies equality with
other individuals, she may not be used as a means to someone else's
end without her consent. In stark contrast, public ordering is based
on the notion that the polity is the ultimate good, and that individual
actors may therefore be coerced into serving as a means to the larger
social good. A brief examination of section 1983's legislative history
reveals that it was intended as a private- ordering statute to redress
torts committed by public officials.'

Section 1983's direct predecessor was section 1 of the Civil Rights
Act of 1871, also known as the Ku Klux Klan Act of 1871. For the
purposes of this comment, the statutes may be considered identical. 9

The bill's title evidenced its purpose: "An Act to enforce the Pro-
visions of the Fourteenth Amendment to the Constitution of the United
States, and for other Purposes."l 0 When Congress considered the bill,
section 1, the private-ordering section, passed both chambers without
much debate."1 However, shortly before the Senate considered the bill,
Senator Sherman offered an amendment to be added as section 7 of
the bill, 12 which was essentially a public-ordering statute. As originally
offered, the amendment made any inhabitant of a municipality liable
for damages inflicted by persons "riotously or tumultuously assem-

See I. KANT, FOUNDATONS OF THE METAPHYSICS OF MORALS (1959). Kantian moral
theory requires as its basic premise that people must be respected, and therefore treated as
ends in themselves, not as means to another's ends. We assume people are rational, and are
therefore capable of making choices. One should never treat others as purely a means to fulfill
one's own choices, but instead should respect other people's choices and therefore their
personhood.

I For detailed accounts of § 1983's legislative history, see Monroe v. Pape, 365 U.S.
167 (1961); Developments in the Law - Section 1983 and Federalism, 90 HARv. L. REV. 1133
(1977); Note, Monell v. Department of Social Services: One Step Forward and a Half Step
Back for Municipal Liability Under Section 1983, 7 HOFSTRA L. REv. 893 (1979); Note, The
Supreme Court Continues its Journey Down the Ever Narrowing Path of Section 1983 and
the Due Process Clause: An Analysis of Parratt v. Taylor, 10 PEPPERuram L. REV. 579 (1983).

9 See Note, One Step Forward, supra note 8; Note, Narrowing Path, supra note 8.
o Ku Klux Klan Act, ch. 22, § 1, 17 Stat. 13 (1871).

Note, One Step Forward, supra note 8, at 903 n.66.
12 Id.
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bled."' 3 The Senate approved the amendment, but the House rejected
it, and a conference committee was appointed. 14 The conference com-
mittee watered down the amendment, and only made a "county, city
or parish" liable. However the House rejected this amendment also.,,
A second conference committee was appointed, which further diluted
Senator Sherman's amendment. The version that finally passed pro-
vided liability only for persons who knew of a conspiracy to violate
a person's civil rights and who could have prevented it, but did not
do so. The relevant text, now codified at 42 U.S.C. section 1986 reads:

Every person who, having knowledge that any of the wrongs conspired to
be done, and mentioned in section 1985 of this title, are about to be com-
mitted, and having power to prevent or aid in preventing the commission
of the same, neglects or refuses so to do, if such wrongful act be committed,
shall be liable to the party injured, or his legal representatives, for all dam-
ages caused by such wrongful act .... 16

When Congress had the clear choice between the private-ordering
model embodied in section 1 and the public-ordering model offered
by Senator Sherman, it chose the former. The public ordering amend-
ment was offered, rejected, watered down, rejected, watered down
again, and finally passed in a version that more closely resembles pri-
vate law than public law. 17 The Congress who passed the original Civil
Rights Act in order to vindicate the fourteenth amendment had a pri-
vate-law model in mind. Thus it is reasonable to infer that Congress
believed the values recognized by the fourteenth amendment are best
served by the private-law model.

That much is clear from the historical record. What is not clear
is why the private-law model, and thus section 1983, is superior to
public law in vindicating breaches of constitutional rights. Section II
addresses this question.

CONG. GLOBE, 42d Cong., 1st Sess. 704-05 (1871).
Note, One Step Forward, supra note 8, at 903 n.66.

15 Id.
16 42 U.S.C. § 1986 (1988).
,7 The bill originally made individual citizens responsible for the acts of others, and thus

used them as a means to the larger social policy. Using people as means instead of ends is
the hallmark of public ordering. The next version made the polity responsible for the aberrant
acts of its members, and the final version made an individual who breaches a duty owed to
another individual accountable, much like private tort law.
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II. LIBERTY, PROPERTY AND EQUALITY IN TORT LAW

This section outlines two competing theories of tort law: Part
"A" discusses a moral theory of law based on the same values found
in the fourteenth amendment, while part "B" discusses an amoral
legal theory based on instrumentalism.

A. Classical-Liberal Tort Law and the Fourteenth Amendment:
Shared Values of Liberty and Property

The fourteenth amendment's values are liberty, property rights
and equality. 8 In order to properly vindicate these values, section 1983
must employ a theory of tort law that is also based on these values.
A classical-liberal interpretation of tort law best fulfills this objective,
and thus should be the theory used to decide section 1983 cases? 9

The fourteenth amendment's text forbids the state from using
individuals for larger social purposes without due process of law, and
therefore forbids using people as means to an end. 20 In this way, the
amendment can be understood to embody the Kantian paradigm, which
in turn serves as the basis for private ordering. 2' Like Kantian mo-
rality, classical liberalism's central tenants are individual freedom and
moral worth. 22 One should be free to act and carry out one's life plans
absent governmental (or individual) interference, so long as those ac-
tions do not interfere with the rights of others. What follows is how
the classical-liberal vision of tort law relates to the fourteenth amend-
ment's values of liberty, property rights, and equality.

, See supra note 2.
Although Kant was not a classical liberal, both classical liberalism and Kantian morality

are based on the inherent moral worth of individuals. Thus, for the purposes of this comment,
classical liberalism and Kantian morality are treated as material equivalents.

See supra note 2. A classical liberal interpretation of the amendment would have the
state interfere with life, liberty or property only when an individual interfered with the life,
liberty or property rights of others. This interference is necessary to avoid a Hobbesean state
of nature that pits all against all. See M. DIETZ, THOMAS HOBBES AND POLITICAL THEORY
(1990). The Supreme Court has interpreted the amendment as only forbidding arbitrary and
excessive abuse of state power, see, e.g, Davidson v. Cannon, 474 U.S. 344 (1986); Daniels
v. Williams, 474 U.S. 327 (1986); DeShaney v. Winnebago County DSS, 109 S. Ct. 998 (1989),
not as disallowing state interference with private ordering. Nevertheless, on its own terms, the
fourteenth amendment is consistent with a classical liberal's version of the just state.

11 See supra, Section I.
See generally, R. NOZICK, ANARCHY, STATE AND UTOPIA (1974); M. RoTBARD, MAN,

ECONOMY AND STATE (1971); F. VON HAYEK, THE CONsTrruTION OF LIBERTY (1960); F. VON
HAYEK, LAW, LEGISLATION AND LIBERTY (1976); L. VON MISES, HUMAN ACTION (1949).
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Within the classical liberal scheme, tort law represents corrective
justice; the law redresses an injustice caused by a tortfeasor's inter-
ference with the victim's liberty by attempting to restore the parties
to their previous material status. The judge transfers wealth from the
defendant to the plaintiff so that the plaintiff's loss is annulled. 2 The
judge will make a decision, and then justify that decision to the par-
ties. Ideally, the parties will agree that the decision is correct, i.e.,
behind the veil of ignorance, 24 they would have made the same de-
cision. In this world, the judge takes the individuals seriously; he does
not treat them as a means to a larger social good. In this way, the
classical-liberal judge facilitates private ordering.

This private-ordering scheme places paramount importance on
liberty, equality, and property rights. Each citizen is completely free
to act, so long as she does not interfere with the liberty, equality or
property rights of others. Any interference will be vindicated by the
victim; the court merely serves as a forum to decide whose rights were
violated, and what remedy will redress the wrong.

If private ordering is the blueprint for corrective justice in the
classical liberal's world, then the negligence standard is the scale model
that concretely sets out the contours of the morality. The negligence
standard provides an internally consistent theory of torts25 that not
only operationalizes the fourteenth amendment's values; it is also the
legal manifestation of those values. The negligence standard26 is log-
ically derived from the values of liberty, property rights and equality,
and thus should be used in deciding section 1983 cases. 27

23 See Weinrib, Toward a Moral Theory of Negligence Law, 2 LAW & PMi. 37 (1983).
- The "veil of ignorance" is a heuristic device created by the philosopher John Rawls.

See J. RAwLS, A THEORY OF JusTicE (1971). Pretend that you were inventing a society, but
did not know what your position in the society would be, and you are ignorant of what
natural talents or resources you will have when you arrive. Now, from behind this veil of
ignorance, decide what is fair.

The analogy to the parties in a private lawsuit is straightforward. Both parties go into
the suit wanting to win, but obviously only one can win. If the judge does his job correctly,
he will give moral reasons for his decision, and both parties will agree that the decision is fair
if they viewed the process from behind the veil of ignorance.

25 "Internally consistent" means that tort law is an intellectually coherent whole, not
merely a vehicle for venting policy preferences. Tort law does not promote independent goals
such as efficiency, but rather brings together individual litigants to resolve their disputes.

6 Under the current case law, only intentional constitutional torts are actionable under
§ 1983. See Daniels v. Williams, 474 U.S. 327 (1986). An implicit thesis of this comment is
that negligent constitutional torts should also be actionable under § 1983.

21 The negligence standard is also used by instrumentalists, because it maximizes social
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What follows is how the negligence standard is derived from the
values of liberty, property rights and equality, and is therefore man-
dated by the fourteenth amendment in deciding section 1983 cases.
First, the negligence standard is briefly explained. Next, it is shown
how the negligence standard implies the equality of all people, con-
sistent with the fourteenth amendment. Finally, it is shown how the
negligence standard recognizes liberty and property rights, also in ac-
cord with the fourteenth amendment.

The classic formulation of the negligence standard was set out by
Judge Learned Hand in United States v. Carroll Towing Co. 28

[Tihe owner's duty . . to provide against resulting injuries is a function of
three variables: (1) The probability that [the injuring event will occur]; (2)
the gravity of the resulting injury .. .; (3) the burden of adequate precau-
tions. Possibly it serves to bring this notion into relief to state it in algebraic
terms: if the probability be called P; the injury L; and the burden B; liability
depends upon whether B [is less than] PL.29

In other words, the negligence standard requires an objective balancing
of the costs of preventing the accident versus the expected loss of the
injury.

The negligence standard is inexorably intertwined with the Kan-
tian notion of equality.30 "Negligence is a reflection of the formal
equality of the right-holders, setting the terms on which they can in-
teract as equals." 31 Negligence requires a property holder to treat the
rest of the world as he would treat himself;3 2 a rational person would
take cost-justified precautions to protect his own property. Thus the
negligence standard implies no self-preference; the defendant must ac-
knowledge that the liberty and property of others is due the same con-
sideration as his own.

wealth (or alternatively, minimizes social cost). See infra part "B." One could fairly question
the practical difference of the theories if the result is identical. The simple answer is that the
result is not always identical, as will be addressed in Section III, infra. However it is important
to realize that the negligence standard is urged because both it and the fourteenth amendment
are based on the fundamental moral value of individual worth, a value of paramount importance
in our constitutional scheme. Thus aside from the consequences of choosing one rule over
another, it is important to base the rule on a theory consistent with the morality of law.

159 F.2d 169 (2d Cir. 1947).
Id. at 173.

o See Weinrib, Causation and Wrongdoing, 63 Cu.-KENT L. REV. 407 (1987).
11 Id. at 428.
32 This is popularly known as the golden rule.
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Likewise, the fourteenth amendment requires equality, or more
specifically, equal protection of the laws. It may fairly be claimed that
the word "equality" is so vague that it contains two different mean-
ings: with the negligence standard, it means no self-preference, and
with the fourteenth amendment it means the state cannot treat like
classes of people differently.33 The distinction is trivial. In both tort
law and in the constitutional law setting, the underlying premise holds;
every individual has inherent moral worth, and therefore may not be
subjected to unequal treatment. The only distinction is that tort law
is private law, and constitutional law is public law. The principle tran-
scends the public/private dichotomy.3 4

The negligence standard also implies the liberty and property rights
found in the fourteenth amendment. Although liberty and property
rights are theoretically distinct, they are so closely linked that they will
be discussed together. Liberty is defined as the ability of an individual
to choose without external restraint.35 Property, according to classical
liberal theory, is "an external manifestation of the principle of per-
sonal autonomy .... [it] specif[ies] for each person a domain of ac-
tion in which he is not accountable to the whims or demands of any
other group of individuals. 3 6 To have one's property removed is to
have one's freedom limited. This view sees property as a good in itself,
not as a means to a larger social good.37 Thus, in the classical liberal's
world, property is the subject of corrective justice because it is in-
exorably linked with liberty, not because it maximizes social wealth.

The standard rebuttal to this argument is that as long as property
rights produce the correct consequences, the reasons underlying the
rights are not important.38 Ignoring for the time being the morality
of consequentialism, 9 the rebuttal is incorrect as a matter of logic.

11 See, e.g., DeShaney v. Winnebago County DSS, 109 S. Ct. 998 (1989); City of Cleburne
v. Cleburne Living Center, 473 U.S. 432 (1985).

14 If the principle transcends the distinction, § 1983 guides the transition between public
and private law.

BLACK'S LAW DICTIONARY 827 (5th ed. 1979).
Epstein, Nuisance Law: Corrective Justice and its Utilitarian Constraints, 8 J. LEGAL

STuD. 49, 63 (1979).
17 By contrast, some instrumentalists view property as a means of maximizing social

wealth. If a person is allowed to keep her property, she will have an incentive to maximize
its value. The underlying premise for the instrumentalist view of property is that is does not
really belong to the "owner". She is simply granted permission to use it in order to maximize
social wealth. See Weinrib, supra note 30, at 425 n.31.

" This result-oriented line of reasoning goes by the generic term "consequentialism."
9 See infra part "B" for a moral argument against consequentialism.

[Vol. 2:1
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If property is regarded simply as a means of achieving a certain set
of social outcomes which the larger polity deems desirable, there is
no necessary relationship between tort liability and the property right
in question. If only the outcome is important, the state could avoid
the considerable transaction costs inherent in protecting property and
simply forcibly redistribute wealth according to whatever independent
criteria the state deemed important.4° Thus as a matter of logic, prop-
erty (and therefore liberty) must have some intrinsic worth in order
for tort law to retain its coherence.

The intrinsic worth of liberty and property is therefore recognized
by both the fourteenth amendment and the classical- liberal under-
standing of tort law. This coherent theory of tort law, however, is
ignored by courts which have interpreted section 1983. Instead, the
courts have relied on the illiberal instrumentalism outlined below. But
before turning to that theory, a summation of part "A" is appro-
priate.

Private ordering, section 1983, and the fourteenth amendment all
treat people as ends in themselves. Tort law's role within this scheme
is to perform corrective justice; the judge merely seeks to remedy the
injustice caused by the defendant's breach of duty. The judge there-
fore treats the parties as ends in themselves, not as a means to a larger
social good. With that understanding, the instrumentalist version of
torts is explained below.

B. Implementing the Fourteenth Amendment by Corrupting its
Values, or Using People to Reach a Good Result

The primary motivation for instrumentalists is reaching the cor-
rect result. "[Instrumentalist tort law] does not represent a single uni-
fying impulse but is rather the rubric under which differing policy
goals are achieved or compromised." ' 4 1 Instrumentalists have no co-
herent way of choosing either the result to be reached, or the method
to be used to reach that result once chosen. In other words, their ends
are arbitrary preferences that cannot be independently justified, 42 and
they care nothing about the means used to achieve their preferences.

, Weinrib, supra note 30, at 425.
41 Weinrib, supra note 30, at 409.
,2 Instrumentalists attempt to hold this out as a virtue. By being "value neutral,"

instrumentalists claim they have no ideological bias.
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Instrumentalists view tort law as a vehicle for their chosen conse-
quences.

The instrumentalist tort theory examined here is wealth maxi-
mization (or efficiency analysis), 43 specifically because it yields similar
results to the classical-liberal interpretation of tort law described
above." The argument against wealth maximization may be sum-
marized like this: The fourteenth amendment recognizes values that
are inherently good, i.e., the values do not require further justification
and are therefore non-instrumental (the fourteenth amendment is the
goal, it does not further some other goal); tort law, properly under-
stood, is non-instrumental; section 1983 is constitutional tort law;
therefore section 1983 should be interpreted according to non-instru-
mental theory. The fact that an instrumental theory of torts may lead
to the same result as a non-instrumental theory is not the point. The
fourteenth amendment represents values, namely, individuals are ends
in themselves, not means to the ends of others. To implement those
values by turning them on their head defeats the original purpose.

What follows is an examination of wealth-maximization tort law
as it relates to the fourteenth amendment's values. First, the overall
scheme of efficient tort law is explained, and then criticized for not
taking individuals seriously, contrary to the fourteenth amendment.
Next, the rebuttal argument that efficiency and liberty are joined in
tort law is examined, and rejected. A summary of the arguments fol-
lows.

As its name implies, wealth maximization uses law to maximize
overall societal wealth. 45 The parties to litigation serve to give the judge
a forum to issue binding rules that will steer people into minimizing
social costs and maximizing social benefits by placing liability on the
least-cost avoider of accidents. 6 Thus there is no necessary reason for
the judge to focus on the duty breached, the causation that links the

," Because instrumentalism is based on preferences - which, by definition, cannot be
justified a priori - it literally does not matter which version is examined.

" This comment does not demonstrate this hypothesis. For independent confirmation,
see Leff, Economic Analysis of Law: Some Realism About Nominalism, 60 VA. L. REV. 451
(1974).

45 One could legitimately ask the wealth maximizer: "Why wealth?" Why not choose,
for example, distributive justice as the goal to be implemented through tort law? The answer
of the wealth maximizer is inevitably a preference, not an appeal to a universal truth about
the human condition. See Dworkin, Is Wealth a Value?, 9 J. LEGAL STUD. 191 (1980).

" R. POSNER, supra note 4, at 147-52.

[Vol. 2:1
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plaintiff to the defendant, 47 or the damages caused by the combination
of the breach and the causation; these merely serve as a convenient
medium for the balancing of extraneous policy objectives. 4

8 The rec-
tification of an injury caused by wrongful behavior is, at best, of sec-
ondary concern. Thus tort law is transformed from private to public
ordering. The judge no longer settles disputes between individual lit-
igants; instead she seeks to further some independently identified goal. 49

Such illiberal behavior is at odds with the fourteenth amendment's
values.50 The fourteenth amendment insists that individuals be taken
seriously as ends in themselves, not as means to the coercive public-
ordering objectives of a judge. A judge's ulterior motivations have no
place in section 1983's jurisprudence.

Some commentators reject this line of reasoning, because they
claim that liberty and efficiency are merged in wealth-maximizing tort
law.51 Pareto efficiency,52 it is claimed, is the paradigm used in tort
law, and that pareto efficiency is consistent with liberty.53 Thus, liberty
and efficiency are united in tort law. This implies that an efficiency
analysis treats people as ends in themselves (because it requires consent
from the individual to the efficiency), and is thus consistent with the
fourteenth amendment and section 1983.

The analysis does not stand up to scrutiny. The paradigm used
in wealth-maximization tort law is Kaldor-Hicks efficiency, not pareto
efficiency.5 4 Kaldor-Hicks efficiency posits that in a transaction, the

41 Weinrib, supra note 30.
,1 See, e.g., Calabresi, Concerning Cause and the Law of Torts: An Essay for Harry

Kalven, Jr., 43 U. Cm. L. REv. 69 (1975); Kelman, The Necessary Myth of Objective
Causation Judgments in Liberal Political Theory, 63 Cm.-KENT L. REv. 579 (1987).

49 Note that the public-ordering goal is not subject to the same restrictions as the legislative
process required by the Constitution. The instrumentalist judge is imposing her preferences on
society without the minimum checks and balances of majoritarianism.

10 This comment does not make the strong claim that instrumentalism is unconstitutional,
but rather that it is contrary to the fourteenth amendment's inherent logic.

51 See Cooter, Torts as the Union of Liberty and Efficiency: An Essay on Causation, 63
Cm.-KENT L. REv. 523 (1987).

52 A pareto efficient move is when a transaction makes at least one party better off and
no parties worse off relative to before the transaction. For a fuller explanation of pareto
efficiency, see C. HENRY, MICROEcoNobucs FOR PUBLIC POLICY (1989). Paretianism, as it is
called, assumes rational actors, and since a rational actor would not voluntarily make herself
worse off, pareto efficient moves are, by definition, consensual.

11 See Cooter, supra note 51, at 524.
14 See Wright, The Efficiency Theory of Causation and Responsibility: Unscientific

Formalism and False Semantics, 63 Cm.-KENT L. REV. 553 (1987).
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winners must win more than the losers lose, thus netting an overall
benefit. 5 The underlying idea is that the winners could pay off the
losers, and still have a net surplus for themselves. The crucial caveat,
however, is that there is no requirement for the winners to pay off
the losers. Not only is the loser's consent not required, it is disparaged
as a transaction cost. If the winners were forced to track down all of
the people they injured and then negotiate with them until they were
satisfied, all of the surplus would be dissipated.

Kaldor-Hicks efficiency, the paradigm used in wealth- maximizing
tort law, treats people as means to an end. It does not require the
injured's consent in a quest for net benefits, or even demand that they
be made whole. Pareto efficiency, on the other hand, requires the con-
sent of those affected, and thus recognizes their worth as individuals.
Thus if pareto efficiency were the paradigm used in efficiency analysis,
there would be no problem. But because Kaldor-Hicks efficiency is
the standard, the argument that efficiency is consistent with liberty
does not withstand analysis.

Both the fourteenth amendment and section 1983 compel the con-
clusion that people should not be used as a means to society's larger
ends without their consent. Despite such logic, the courts employ in-
strumental analysis in deciding constitutional tort cases. Nowhere is
this more apparent than with the qualified immunity doctrine, which
is examined below.

III. THE QUALIFIED IMMUNITY DOCTRINE: THE
THEORY APPLIED

This section examines the qualified immunity doctrine, a mainstay
of instrumentalist section 1983 analysis. The vehicle for the exami-
nation is a judicial opinion written by Judge Richard Posner, a leading
instrumentalist theorist.

In K.H. through Murphy v. Morgan,5 6 the court stated "[tihe
complaint paints an ugly picture of official neglect of human mis-
ery." '57 The plaintiff was a black girl born in 1981. At seventeen months
old, she was discovered to have gonorrhea contracted through vaginal
intercourse.58 The juvenile court ordered her removed from her par-

I, Id. at 563.
36 914 F.2d 846 (7th Cir. 1990).
17 Id. at 848.
Is In § 1983 actions, the defendant has the right to appeal immediately the district court's
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ents. As a result, the Illinois Department of Children and Family Serv-
ices placed her in a series of eight foster homes before she reached
the age of four. In each these homes, she was either mentally, phys-
ically or sexually abused. The plaintiff was then transferred to an in-
stitution that provides safe and professional care. The complaint sought
"$300,000 in damages to help defray the psychiatric treatment needed
to alleviate the consequences of the defendants' irresponsible discharge
of their duty to provide foster care for K.H."5 9

After reciting the facts, the court gave a brief overview of section
1983 and the immunity doctrine. In order to make out a section 1983
action, the plaintiff must be deprived of a constitutional right by a
state authority acting under color of law. Here, the court characterized
the constitutional claim as a due process deprivation of mental health.
The court was careful to point out that this is a negative liberty, not
a positive liberty; the state undertook deliberate affirmative acts which
endangered the plaintiff. The state had no constitutional obligation
to remove the child from her parents (or even protect the child from
her parent's abuse),60 but having removed her from their custody, the
state assumed at least a limited responsibility for her safety. In the
words of the court:

[The State] could no more place her in a position of danger, deliberately and
without justification, without thereby violating her rights under the due proc-
ess clause of the Fourteenth Amendment than it could deliberately and with-
out justification place a criminal defendant in a jail or prison in which his
health or safety would be endangered, without violating his rights ....

After establishing that a constitutional breach had occurred, the
court considered the defense of public officer immunity in civil rights
damages suits. The defense is judicially created, and is therefore only
viable if it serves a social purpose1.6 "The defense has been thought
necessary to prevent undue timidity by government employees . . . if
they overstep the bounds of their authority . "...,62 The court noted
that an alternative rule to public officer immunity is the doctrine of

denial of immunity. See Mitchell v. Forsyth, 472 U.S. 511 (1985). The defendant asserts the
immunity defense in a motion to dismiss, and as a result of the procedural posture, the court
must take the facts alleged in the complaint to be true.

,9 914 F.2d at 848.
1 See DeShaney v. Winnebago County DSS, 109 S. Ct. 998 (1989).
6, This is the linchpin of the court's instrumental analysis.
62 914 F.2d at 850.
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respondeat superior liability on the public officer's employer. 63 How-
ever, the immunity defense was established, and thus the court had
to apply dutifully that doctrine to K.H.'s case.

In applying the immunity doctrine, the court was required to find
that the conduct differed only trivially from a previous case in which
the state actor was not immune, or alternatively, liability for the par-
ticular set of circumstances must have been established at the time the
defendant acted. The court found that the plaintiff met her burden
for this part of the case. 64 The case was then remanded with instruc-
tions for the district court to apply the immunity doctrine laid out in
the opinion.

The Supreme Court first announced the immunity doctrine in
Pierson v. Ray. 65 The doctrine is not part of the text or legislative
history of section 1983, rather, "[i]ts primary purpose is to promote
independent decisionmaking by persons who might, when confronted
with the spectre of section 1983 liability, refuse to act professionally
and properly." 66 The Supreme Court justifies its existence on "over-
riding considerations of public policy." 67 Immunity may be coherently
justified on economic grounds, because Kaldor-Hicks efficiency anal-
ysis requires only a net social benefit. However the doctrine does not
comport with corrective justice.

The economic, public-ordering argument for immunity is straight-
forward. 68 Public officials are paid the same compensation whether
they produce efficient government or inefficient government. In the
tort area, their incentive is toward risk aversion; they pay no price for
implementing safety measures that are not cost justified,69 but would

63 The court cites with approval an article that gives an economic analysis of the immunity
doctrine, that concludes negligence is the efficient rule, or in the alternative, respondeat
superior is the next best alternative to negligence. Both rules are more efficient than the
immunity doctrine. See Kramer & Sykes, Municipal Liability Under § 1983: A Legal and
Economic Analysis, 1987 Sup. CT. REv. 249. Underlying the analysis is the normative
assumption that efficiency is the correct standard to judge rules. See id. at 251.

, The court considered and rejected K.H.'s claim that "shuttling her around between
foster homes" was a constitutional breach.

386 U.S. 547 (1967).
Nahmod, Constitutional Damages and Corrective Justice: A Different View, 76 VA.

L. REv. 997, 1004 (1990).
67 Owen v. City of Independence, 445 U.S. 622, 653 (1980).

See Spader, Immunity v. Liability and the Clash of Fundamental Values: Ancient
Mysteries Crying Out for Understanding, 61 Cm.-KENT. L. REv. 61 (1985); Wells and Eaton,
Substantive Due Process and the Scope of Constitutional Torts, 18 GA. L. REv. 201 (1984).

, That is, the cost of the precaution will be more than its expected benefits in accidents

[Vol. 2:1



UNDERSTANDING SECTION 1983

pay a high price out of their own pockets if they were responsible for
a tort injury. As a result, the public official's incentive is to take too
many precautions, and therefore more of society's scarce resources go
towards accident avoidance than is optimal. For society to require the
proper level of care, public officials must be shielded from liability
by the immunity doctrine.

The overriding concern is to get the potential tortfeasor to take
the efficient level of care. If she were to take too much care, the ec-
onomic argument goes, she would be wasting society's resources that
could be put toward a more highly valued use. The nirvana to be
reached by the immunity doctrine is total social cost minimization. 70

It is clear from the cases and economic analysis that the immunity
doctrine is grounded in public-ordering values. One is hard-pressed to
conceive of circumstances more sickening than the plight of K.I., yet
rather than treat her case as an opportunity to consider the parties
as individuals with rights and duties, the court focused on whether the
public official enjoyed immunity. In other words, the court's primary
concern was whether too many of society's resources would be wasted
avoiding this injury. Although Judge Posner takes pains to appear
sympathetic to the situation, his opinion gives no indication that the
individual litigants serve any purpose other than to give the court a
chance to engage in applied social tinkering.

This is not the private-ordering scheme set out in section 1983.
That statute brings together an individual plaintiff and an individual
defendant for the purpose of redressing a constitutional breach of duty.
As such, it treats the parties as ends in themselves. It assumes that
the parties start from a position of antecedent equality, and gives a
cause of action so that the plaintiff may restore that equality.

Public ordering is antithetical to this scheme. The efficiency anal-
ysis that serves as the theoretical justification for the immunity doc-
trine treats people as sources of wealth for society, not as reservoirs
of inherent worth to be treated as ends in themselves. If section 1983
is to implement the fourteenth amendment's values of liberty, property
rights and equality, it cannot be twisted to a judge's version of the
larger social good.

avoided. In the private sector, competitive pressures necessitate that only cost-justified safety
precautions be taken.

70 Total social cost minimization is the costs of accidents plus the cost of deterring
potential accidents.
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IV. CONCLUSION

There is an inherent contradiction in current section 1983 juris-
prudence. Section 1983 allows individuals to realize the fourteenth
amendment's promise by suing state officials who breach their con-
stitutional obligations. Because section 1983 brings together an in-
dividual plaintiff and an individual defendant, it implies, along with
section 1983's legislative history, a private-ordering approach. Private
ordering, like the fourteenth amendment, places paramount value on
the inherent worth of individuals and thus treats them as ends in them-
selves. Public ordering, on the other hand, treats people as means to
a larger social good, and is thus instrumentalist. The current theory
underlying section 1983 jurisprudence is instrumentalist, and is there-
fore incompatible with both the fourteenth amendment and section
1983 itself. Because of this internal inconsistency, section 1983 has
been misapplied and misunderstood. This comment has attempted to
show this inconsistency, and to suggest that section 1983, the four-
teenth amendment and tort law all have the same simple yet morally
compelling theory underlying them.

Joseph Miller
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