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WHEN SELF-ORGANIZATION INCLUDES RACIAL
HARASSMENT: MUST THE NLRA YIELD TO TITLE VII?

Peter E. Millspaugh*

INTRODUCTION

Scholars, commentators, and practitioners over the years have
found very few areas where provisions of the National Labor Relations
Act (NLRA)l have come into significant conflict with those of the Civil
Rights Act of 1964.2 These two sweeping statutory regimes have en-
joyed a long period of relatively peaceful coexistence. There is now
evidence, however, that a skirmish at least might have been precip-
itated between the two.

The recent but relatively obscure holding by the National Labor
Relations Board (the Board), subsequently upheld by the Fourth Cir-
cuit Court of Appeals in the case of Arthur Young & Company v.
NLRB,3 (Arthur Young), has served notice that there may be a sig-
nificant area where NLRA concerted activity protections and Title VII
dictates of the Civil Rights Act have competing claims. The case pre-
sented facts of employee behavior simultaneously concerted and dis-
criminatory, which were sufficiently cogent to entice the Board into
the fray. Seeming to protect such activity, the Board's ruling triggered
an appeal giving rise to the defense that the firm's employee dismissals
were justified as necessary to maintain a hospitable, nondiscriminatory
work environment required under Title VII. For the employer to do
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nothing would be to illegally condone a racially hostile work envi-
ronment. The battle lines were drawn. This article will explore the
efficacy of a statutory conflict over jurisdiction pertaining to discrim-
inatory self-organization in light of the Board's ruling in Arthur Young.
First, the operative facts pertaining to the employee activity in ques-
tion will be carefully detailed and the Board's disposition of the issues
fully outlined. This factual description will be followed by an ex-
amination of the statutory conflict argument fashioned by the defen-
dant on appeal. Against this background some inquiries and preliminary
observations will be offered concerning the analytical integrity of the
conflict argument and its implications for future litigation.

I. ARTHUR YOUNG & COMPANY v. NLRB: CONTROLLING

FACTS

In 1987, Arthur Young and Company was composed of over 800
partners and 9,000 employees located in more than ninety offices
throughout the United States. Its business provided professional serv-
ices in the areas of audit, tax, and management consulting. In No-
vember of 1986, the firm hired two new proofreaders in the document
processing center located in its New York headquarters office.4 Two
of the existing proofreaders learned that their newly hired colleagues
were being paid higher salaries. As a result, they began to complain
about the disparity to their supervisor, then to higher levels of man-
agement. They also met with fellow proofreaders during and after
work hours to encourage them to complain also and support effort
to eliminate the salary disparities.

During this same period there was evidence that the disgruntled
employees were also engaging in racial harassment, some of which
seemed part of or closely related to their efforts to improve their salary
and other work conditions. Instances were cited where the agitating
employees made comments concerning fellow Hispanic and black em-
ployees, intimating that their skills were inferior and that their po-
sitions had been attained solely because of their race. Other comments
were reported to the effect that the department was run by blacks and
Puerto Ricans, and the way to get ahead was to be black or Puerto
Rican. Testimony established that the agitators regularly mocked the
speech patterns and dress of a particular black employee and, on at

4 Id. (brief and addendum of Arthur Young in support of Petition for Review).
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least one occasion, chided her that she would be safe in present-day
Harlem, whereas they (as caucasians) would not. Also, the agitators'
feelings, that this same employee only got as far as she had in the firm
because of her race, were voiced to others.

Some three months after the wage protest and racial harassment
had begun, the firm dismissed the two principle agitators. Subse-
quently, the formal complaint filed by one of the affected employees
stating that the discharge was illegal because it was in response to ac-
tivities protected under the NLRA, was certified by the Board and
heard. The ruling of the Administrative Law Judge (ALJ), which found
for the employees, ordered reinstatement and compensation among
other remedies5, and was later upheld by the Board 6 and the court of
appeals .7

II. THE BOARD PROTECTS RACIAL HARASSMENT
AMONG EMPLOYEES.
The findings of fact and application of law by the ALJ subse-

quently endorsed by the Board in Arthur Young, provide the edifice
upon which the applicability of the employer's Title VII obligation was
advanced, and the statutory conflict argument was built. It is im-
portant, therefore, to first examine closely the ALJ's treatment of
both facts and law in order to decipher the reasoning employed and
the conclusions reached.

The ALJ's reaction to the evidence of racial and ethnic slurs is
apparent from the manner in which he chose to characterize them. The
judge suggested that "the remarks at most, were to the effect that the
Document Processing Center was run by Puerto Ricans and Blacks,
and that the way to get ahead in that department was to be Black or
Puerto Rican . . . ."I And further, "no contention is made that any
of the typically offensive ways of describing Blacks or Puerto Ricans
was used." 9 In response to remarks attributed to the agitators that
employee Thelma Witherspoon who was black "spoke funny," the

The AL's order also required the defendant to cease and desist from interfering with
its employees' concerted activities, to expunge all references to the dismissals from the affected
employees' files, to make certain firm records available to the Board upon request, and to
post written notices of the violations conspicuously in the workplace for 60 days.

6 Arthur Young, 291 N.L.R.B. 6 (1988).
Arthur Young, No. 88-3640 (4th Cir. Aug. 8, 1989).
In re Arthur Young, 131 L.R.R.M. 1298, 1299 (1988).

9Id.

1991]



CivIi RIGHTS LAW JOURNAL

judge stated that it was his opinion that Witherspoon spoke with a
"Southern accent.""0

At this juncture, the judge dismissed the racial comments as not
relevant to the case because they "had little if anything to do with"
Arthur Young's decision to discharge the subject employees." Having
thus disposed of the racial discrimination allegations for purposes of
the case before him, the judge nevertheless assumed otherwise and
proceeded to move into uncharted waters. Because his pronounce-
ments were to become so central to the employer's subsequent claim
of a statutory conflict, they should be examined verbatim:

Even assuming arguendo that the alleged racial slurs or ethnic comments
were in fact made . . .and were in fact the main reason for their [the em-
ployees] discharges, I would still conclude that their discharges violated the
Act as it is my opinion that these remarks would be protected by Section
7. At worst these remarks simply were expressions of opinion amongst em-
ployees that minorities are given preferential treatment vis-a-vis promotions
in the Document Processing Center because the supervisors also happened
to be members of minority groups. Such an opinion expressed by employees
(whether accurate or not), is directly related to terms and conditions of em-
ployment, and is not so offensive as to adversely affect company discipline. 2

In support of the conclusion that the Arthur Young employee activity
in question would be protected under the assumed conditions, the judge
cited three authorities. A review and analysis of each reveals the fol-
lowing.

The first, NLRB. v. Vought Corporation3 , extended section 7
protection to the activity of a white employee in passing a rumor to
black co-workers that a white employee was being groomed to become
their supervisor rather than the heir apparent to the position, who was
black. The black workers were also urged to complain to management
about the situation.' 4 Testimony indicated that the rumor so upset one
of the black employees that he subsequently refused any overtime

I0 Id.
" Id. (conclusion also based on fact that employer never confronted affected employees

with the charge of discriminatory activity at the time of discharge, nor was it ever documented
in their personnel files).

12 Id.
11 788 F.2d 1378 (8th Cir. 1986).
11 Id. at 1382.
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work.' 5 The Board refused to characterize this incident as racial. It
was viewed rather as protected advocacy that unionization might help
black workers settle workplace racial difficulties.1 6 On appeal, the court
found the actions to be protected because they were "relevant to ex-
isting racial conditions in the plant."'' 7

The ALJ also cited NLRB v. New York University Medical Cen-
ter, 8 which extended protection to employee leafleting; the contents
of which contained provocative language. Although the leaflets in
question asserted among other things that the employer engaged in
discriminatory searches of minority employees, the discriminatory ac-
tivity was of little, if any, significance in the ultimate disposition by
the court.' 9 The holding stands for the proposition that even though
employee leafleting utilizes such inflammatory language as "fascist"
and "racist," it will receive section 7 protection. The reason advanced
by the court is that such behavior is not "likely to produce misconduct
or generally disrupt discipline. ' 20

The final authority, NLRB v. Honeywell, Inc. ,21 dealt with worker
complaints utilizing racial epithets which alleged that the employer's
promotion policy was discriminatory, and that certain of its super-
visors were themselves racially bigoted. This employee dissatisfaction
was expressed in the form of workplace graffiti. The effect of the
employer's longstanding written rule against defacing company prop-
erty with "racial slurs," divided the ALJ and the Board. 22 The ALJ
found that the employer's disciplinary measures in question would
have been imposed to enforce the company's anti-defacement rule
whether or not the graffiti had contained allegations of discriminatory
work conditions. Since the rule itself was lawful the judge reasoned,
the activity it prohibited was not protected by the Act.23 The Board,
however, stressed the concerted nature of the activity despite its strong
racial content. Irrespective of the company's property defacement rule,
the employer's disciplinary action was viewed as a response to the con-
tent of the graffiti, i.e., allegations that the employer's promotion

,1 Id. at 1383.

16 Id.
[7 Id.

" 702 F.2d 284 (2d Cir. 1983).
19 Id. at 290.
2o Id.

659 F.2d 1069 (3d Cir. 1981).
22 In re Honeywell, Inc., 250 N.L.R.B. 160 (1980).
23 Id. at 168.
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policy was discriminatory and that certain named supervisors were
racially bigoted. Reversing the ALJ on this point, the Board placed
the activity within the ambit of section 7.24

A fair reading of these cases suggests that the protection of the
racial rumor in Vought Corporation25 and the racial graffiti in
HoneywelP6 were intended to support the conclusion of the ALJ in
Arthur Young that despite its racial content, the proofreaders' activity
must be protected under section 7 because it was so directly related
to their terms and conditions of employment. One suspects that the
court's protection of the extremely inflammatory language in New York
University Medical Center27 was cited to illustrate the extent to which
concerted activity of this nature can be carried and still enjoy statutory
protection.

III. EMPLOYER HOSTILE WORK ENVIRONMENT
LIABILITY

Arthur Young advanced the position that the employee activity
it faced constituted racial harassment among its employees which was
so poisoning its workplace as to create a racially hostile environment.
As a result, the firm argued that it acquired an affirmative duty under
Title VII of the Civil Rights Act of 1964 to promptly and decisively
combat the problem. The release of the two employees directly re-
sponsible, therefore, was necessary to comply with Title VII. 28 The
efficacy of this position under the Arthur Young facts and workplace
exigencies in general, will be analyzed next. But first, the contours of
the Title VII hostile work environment formulation must be outlined.

First recognized in 1971 in the case of Rogers v. EEOC29 the Fifth
Circuit held that a Title VII cause of action for a hostile work en-
vironment would lie if the affected employee could demonstrate that
his or her employer created or condoned "a working environment
heavily charged with ethnic or racial discrimination." 30 The court rea-
soned that the employer's liability arose from the provision in Title

'- Id. at 161-62.
25 788 F.2d 1378 (8th Cir. 1986).

659 F.2d 1069 (3d Cir. 1981).
27 New York Univ. Medical Center, 702 F.2d 284 (2d Cir. 1983).

Arthur Young, No. 88-3640 (4th Cir. , 1989) (brief and addendum of Arthur Young
& Co. in support of Petition for Review at 13-18).

29 454 F.2d 234 (5th Cir. 1971), cert. denied, 406 U.S. 957 (1972).
" Id. at 238.
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VII which makes it unlawful to "discriminate against any individual
with respect to his compensation, terms, conditions, or privileges of
employment."'" As a testament to the judicial appeal of this theory,
a number of courts have subsequently embraced it even in instances
where the complaining employee was unable to show the loss of any
tangible job benefits as a result.32 Increasingly accepted, the hostile
work environment formulation has developed two distinct branches.
In one, the hostility springs from discrimination which is gender-based,
and in the other, from forms of ethnic or racial discrimination. The
theory of a hostile work environment has evolved to become a par-
ticularly important weapon against workplace sexual harassment. 33 The
Supreme Court has recently affirmed the validity of employer liability
under Title VII utilizing work environment analysis on two occa-
sions .14

Of direct concern to the present inquiry is that branch of the hos-
tile work environment analysis based on racial or ethnic discrimina-
tion. Previous cases have recognized that racial or ethnic harassment
in many forms can create an illegally hostile environment.35 In par-
ticular there is a growing body of authority which reflects judicial in-
tolerance for workplace hostility triggered specifically by racial and
ethnic slurs or abusive comments.3 6

One of the most troubling aspects of hostile environment liti-
gation has been the absence of a consensus on a workable definition

M 42 U.S.C. § 2000e-2(a)(l).

32 See, e.g., Gray v. Greyhound Lines E., 545 F.2d 169 (D.C. Cir. 1976); Johnson v.

Bunny Bread Co., 646 F.2d 1250 (8th Cir. 1981); Erebia v. Chrysler Plastics Prod. Corp., 772
F.2d 1250 (6th Cir. 1985).

Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981).
See Meritor Sav. Bank v. Vinson, 477 U.S. 57 (1986), and Patterson v. McLean Credit

Union, 491 U.S .... 109 S. Ct. 2363 (1989).
31 See, e.g., Firefighters Inst. for Racial Equality v. City of St. Louis, 549 F.2d 506 (8th

Cir. 1976) (segregated employee eating clubs condoned by employer); Swint v. Pullman
Standard, 539 F.2d 77 (5th Cir. 1976) (discriminatory job assignments); Vance v. Southern
Bell Tel. & Tel. Co., 863 F.2d 1503 (11th Cir. 1989) (hangman's noose hung at employee's
work station).

- See, e.g., Steadman v. Hundley, 421 F. Supp. 53, 57 (N.D. Ill. 1976) (racial slurs may
lead to Title VII violation); Gray v. Greyhound Lines E., 545 F.2d 169, 176 (D.C. Cir. 1976)
(pattern of racial slurs violates Title VII protections against discriminatory environment);
Cariddi v. Kansas City Chiefs Football Club, 568 F.2d 87 (8th Cir. 1977) (a pattern of
offensive ethnic slurs would violate employees' Title VII rights); United States v. City of
Buffalo, 457 F. Supp. 612, 631-35 (W.D.N.Y. 1978) (minority employees entitled to work
environment free of racial abuse and insult); Risinger v. Ohio Bureau of Worker's Compen-
sation, 883 F.2d 475 (6th Cir. 1989) (racially oriented remarks established a prima facie case
of hostile working environment).
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of a "hostile environment," and an identifiable and uniform standard
which the complaining employee must meet.3 7 At this writing, Equal
Employment Opportunity Commission (EEOC) regulations merely es-
tablished a general prohibition against conduct which has the effect
of "creating an intimidating, hostile, or offensive work environment ' 38

with little elaboration. In the recent case of Meritor Savings Bank v.
Vinson39, the Supreme Court established a standard, albeit somewhat
imprecise, to which hostile work environment claims must comport.
For harassment to be actionable the court explained, it must be "suf-
ficiently severe or pervasive 'to alter the conditions of [the victim's]
employment and create an abusive working environment."' ° Ques-
tions as to the meaning of "sufficiently severe or persuasive" however,
have already begun to appear in litigation. 41 Concerning limits on em-
ployer liability for such a work condition, the Court declined to be
specific. Instead, subsequent tribunals were advised to "look to agency
principles for guidance .... -42 Application of agency law to define
employer liability in this area has begun, but time will be needed to
sort through the many issues that lie in wait.4 1

Further, the question whether the legal standard should be the
same for both race and gender-induced hostile work environment claims
has been a complicating factor. Although in Meritor Savings the Su-
preme Court made no distinction in adopting its standard, the em-
ployee claim in that case was gender-based. Initially the Sixth Circuit
refused to apply the Court's standard to racially induced hostile en-
vironment cases. In the case of Davis v. Monsanto Chemical
Company", noting the Supreme Court's past practice of subjecting
race-based classifications to a higher level of scrutiny for purposes of
equal protection clause analysis, the circuit court set about crafting

" See generally Note, Meritor Savings Bank V. Vinson: What Makes a Work Environment
Hostile?, 40 ARK. L. REV. 857 (1987); Note, An Equitable Liability Standard for Offensive
Work Environment Claims Under Title VII. Meritor Savings Bank v. Vinson, 29 B.C.L. REV.
509 (1988).

29 C.F.R. § 1604.11(a)(3) (1990).
39 477 U.S. 57 (1986).

Id. at 65 (quoting Henson v. City of Dundee, 682 F.2d 897, 904 (11th Cir. 1982)).
4 Vance v. Southern Bell Tel. & Tel., 863 F.2d 1503 (11th Cir. 1989).

Meritor Savings Bank, 477 U.S. at 72.
Vance, 863 F.2d at 1512 (employer liable under respondent superior theory only where

hostile environment is created by co-worker, not a manager or supervisor of employer).
- 47 F.E.P. 1825 (1988).
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its own two-part standard.4 5 Further Supreme Court guidance has since
appeared, however, which may put the matter to rest.4 The Sixth Cir-
cuit has more recently interpreted the Court's latest holding as re-
quiring the same standard for hostile work environment claims induced
by racial and ethnic discrimination as those induced by gender dis-
crimination .47

For almost two decades, the EEOC and a growing number of
courts have been willing to recognize employer liability under Title VII
for discriminatorily "offensive," "abusive," or "hostile" work en-
vironments. The work environment theory has suffered, however, from
lack of an accepted working definition of what conditions constitute
impermissible environmental conditions. 48 The courts today, like for-
mer Supreme Court Justice Potter Stewart's dilemma over the legal
definition of hard core pornography, seem unable to define a hostile
environment but are confident they will know it when they see it. 49

Finding a clear standard that either the complaining employee must
meet or that the offending employer must maintain has been equally
exclusive. Nevertheless, the origin and core concept of the hostile work
environment claim are now well established in current jurisprudence.
Part IV will examine whether the obligation this theory imposes upon
employers can conflict with the protections section 7 of the NLRA
extends to employees.

IV. A SECTION 7 v. TITLE VII CONFLICT: REAL OR
IMAGINARY?

Although Arthur Young prompts speculation of a potential con-
flict between section 7 and Title VII, the holding itself was not dis-
positive of the issue. Since the ALJ found that the facts presented did
not support a hostile work environment claim under Title VII, this
finding was left intact on appeal. The discretionary authority of the
regulatory forum of first impression to characterize activity, which is

41 Id. at 1828 (plaintiff required to prove first that racially motivated conduct constituted
an "unreasonably abusive or offensive work-related environment;" and second, that employer
"tolerated or condoned the situation").

, See Patterson v. McLean Credit Union, 491 U.S. 164 (1989).
,7 Risinger v. Ohio Bureau of Worker's Compensation, 883 F.2d 475, 483-85 (6th Cir.

1989).
" See, e.g., Rabidue v. Orceola Ref. Co., 584 F. Supp. 419, 432-33 (E.D. Mich. 1984),

aff'd, 805 F.2d 611 (6th Cir. 1986), cert. denied, 481 U.S. 1041 (1987).
- Jacobellis v. Ohio, 378 U.S. 184, 197 (1964).
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both concerted and discriminatory in nature, may present a subtle but
formidable hurdle for the employer attempting to sustain a Title VII
based claim before the NLRB. In Arthur Young, for example, the
Board concurred with the ALJ that the pattern of racial slurs and
abuse were relatively harmless "expressions of opinion." 50 The sus-
picion that the objectivity of judicial characterization of the employee
activity in this area may be difficult is only heightened when one con-
templates whether the same characterization of the Arthur Young facts
would have emerged at the hands of the EEOC. Conversely, what
would have been the outcome had Arthur Young instead been faced
with establishing its employees' behavior as "concerted" under section
7 before the EEOC in defense of a Title VII hostile work environment
charge? To the extent that an institutional bias may be introduced by
the forum in characterizing the questioned activity in, arguably the
chances of a conflict between the NLRA and Title VII would be re-
duced. At some point, however, appeals court intervention could be
anticipated to offset such tendencies should they become identifiable
and pronounced.'

Another factor bearing on the likelihood of statutory conflict per-
tains to whether the scope of the employer's Title VII obligation in-
cludes terminating those employees shown to be responsible for a hostile
work environment. Admittedly, the assumption that the employer's
only alternative is dismissal of the perpetrators sets up a statutory con-
flict in its most dramatic form. In reality, the employer's dilemma may
not be quite as stark as posited. In most circumstances the employer
could possibly choose from a wide range of disciplinary actions short
of termination, which would at least satisfy the firm's preliminary
affirmative obligation under Title VII and impose a significantly lesser
restriction on the concerted activity.52

Furthermore, due process considerations are becoming an in-
creasingly important factor in scrutinizing the legality of employment
terminations. Presently, the prudent employer to deliberately embarks
on a graduated series of disciplinary steps over a reasonable length
of time wherein termination is only an action of last resort. Despite

10 Arthur Young, 131 L.R.R.M. 1299 (1988).
" See infra note 58 and accompanying text.
,2 Arthur Young No. 88-3640 (4th Cir. 1989) (brief of NLRB at 25); See also De Grace

v. Rumsfeld, 614 F.2d 796 (1st Cir. 1980); Davis v. Monsanto Chem. Co., 47 F.E.P. 1825,
1828-29 (1988).
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the diligent pursuit of due process requirements, ultimately termi-
nation may still become necessary. At this point, the competing stat-
utory policies could find themselves in conflict. However, the latitude
to act short of abrupt termination allows significant room for em-
ployers to maneuver. Correspondingly, the prospects of placing Title
VII and the NLRA at loggerheads are reduced.

The "mixed-motive" analysis first delineated in the case of NLRB
v. Wright Line, Inc. 3 and now widely accepted, might also ultimately
serve as a conflict-avoidance mechanism in this area. Under this rule,
if the dismissal based on the unlawful motive of restricting concerted
activity can be shown to have also been based on a second motive
which is lawful and would by itself have led to the dismissal, the em-
ployer is not in violation of section 7 of the NLRA. It seems plausible
that a high incidence of dismissals in response to employee activity
simultaneously discriminatory and concerted would be triggered by
mixed motives and thereby invite application of the Wright Line test.
The lawful motive to dismiss in order to remedy an illegally hostile
work environment under Title VII could then exonerate the employer
from NLRA liability under the mixed-motive formulation. In this con-
text, the Wright Line test functions as a priority rule. Either Title VII
prohibitions or labor law protections would be given the nod. The-
oretically, deadlock in the form of statutory conflict would not be
possible.

One final escape from a head-on confrontation between the two
contending statutes should be considered. The NLRA's legislative his-
tory reflects a recognition that there are forms of concerted activity
to which section 7 protections should not be extended.14 Numerous
decisions over the years can be cited in support of this limitation doc-
trine.55 In light of past judicial recognition that the section 7 framers
never intended to protect every form of concerted activity, it is entirely
possible that discriminatory concerted activity, which can be shown
to be so egregious as to create a hostile work environment, will be

662 F.2d 899 (lst Cir. 1981), cert. denied, 455 U.S. 989 (1982).
H.R. CONF. REP. No. 510, 80th Cong., 1st Sess. 1145 (1947). "[U]ndesirable concerted

activities are not to have any protection under the Act, and to the extent that the Board in
the past has accorded protection to such activities, the conference agreement makes such
protection no longer possible." Id.

11 See, e.g., Oneita Knitting Mills, Inc. v. NLRB, 375 F.2d 385 (4th Cir. 1967) (refusing
to allow non-striker to pass, by driving truck in front of her); NLRB v. Pepsi Cola Co., 496
F.2d 226 (4th Cir. 1974) (threatening a replacement job applicant with statement "I'll come
looking for you"); Paramount Mining Corp. v. NLRB, 631 F.2d 346 (4th Cir. 1980) (threatening
and physically shaking fellow employee who refused to sign union card).
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denied Section 7 protection. The opportunity to address this issue in
Arthur Young was derailed when the Title VII hostile work environ-
ment assertion was dismissed as going "far beyond what the facts in
the case could conceivably justify." 5 6 Until squarely adjudicated, the
issue of whether concerted activity which also induces a hostile work
environment is protected under section 7, will remain an open ques-
tion. There is little doubt, however, that such an issue remains well
within the interpretive powers of the courts. With concerted activity
which creates a hostile work environment excluded from section 7 pro-
tection through statutory interpretation, any potential conflict with
Title VII dissipates.

Absent these conflict-avoidance factors or their failure to deflect
potentially competing interests, a collision between the two statutes
is foreseeable. Should this occur, how might the conflicting statutory
policies be accommodated?

V. THE PARAMETERS OF STATUTORY
ACCOMMODATION
There are two predominant formulations under which an accom-

modation between section 7 and Title VII might be fashioned. The
first formulation derives from the principle of statutory construction
which assigns precedence between two enactments by the same leg-
islative body to the most recent enactment. Its basis rests on the pre-
sumption that the legislature recognized the possibility of areas of
conflict, and intended that the latter enactment would simply override
provisions of the former in these instances.17 All things being equal
then, this formulation would favor the dictates of the more recently
enacted Title VII.

The second formulation derives from the stern Supreme Court
rebuke to NLRB administered some fifty years ago in the case of
Southern Steamship Company v. NLRB. In its holding, the Court
admonished:

The Board has not been commissioned to effectuate the policies of the Labor
Relations Act so single-mindedly that it may wholly ignore other and equally

,6 Arthur Young, 131 L.L.R.M. 1298, 1299 (1988); see supra note 11 and accompanying
text.

, Cf. Morton v. Mancari, 417 U.S. 535, 545-51. (1974) (stating that adjudication of
repeal by implication is not appropriate in cases involving potential conflict between unique
Indian preference provision of Indian Reorganization Act of 1934 and Equal Employment
Opportunity Act of 1972).
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important Congressional objectives. Frequently the entire scope of Con-
gressional purpose calls for careful accommodation of one statutory scheme
to another, and it is not too much to demand of an administrative body that
it undertake this accommodation without excessive emphasis upon its im-
mediate task. 8

Although the age and relative obscurity of this decision arguably
would detract from its precedential authority, nevertheless it provides
evidence of an NLRB tendency toward rigid and self-serving adju-
dication on the issue of statutory accommodation. At the same time,
it clearly establishes the Court's disapproval of such bias creeping into
the adjudication of the NLRB. One implication of this formulation
is that the unwarranted elevation of section 7 concerted activity pro-
tection over Title VII prohibitions at the hands of the NLRB will not
be tolerated. The degree to which the NLRB is willing to accommodate
other "equally important Congressional objectives" is the test. The
extent the protection of employee self-organizational rights must give
way to Title VII discrimination prohibitions is the difficult question
posed by this second potential accommodation formula.

CONCLUSION
When self-organization includes racial harassment, conceptually

section 7 protections and Title VII prohibitions could conflict. The
recent case of Arthur Young serves as an early warning signal of this
prospect. It has raised the specter that discriminatory, concerted ac-
tivity could create a hostile work environment, obligating the employer
under Title VII to curtail activity protected under section 7.

A careful examination of the competing statutory claims and the
related legal formulations in this area, however, suggests that conflict
may not be a foregone conclusion. Ample discretion to avoid rather
than join a conflict is available to the parties and the adjudicator. The
latitude to characterize the employee activity in question, for example,
was strikingly demonstrated by the AL's holding in Arthur Young.
By characterizing the plaintiffs' racial slurs as harmless expressions of
opinion, the court fatally undermined the defendant's attempt to es-
tablish a Title VII hostile work environment claim.

Then, too, slack between competing statutory provisions can be
achieved through the liberties of statutory interpretation and the mal-

58 316 U.S. 31, 47 (1942).
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leability of an emerging legal theory. On the one hand, decades of
concerted activity precedent under section 7 has left intact the notion
that all such activity need not be protected. The opportunity is pre-
served, therefore, for the courts to one day place discriminatory con-
certed activity beyond section 7 protection. The Title VII theory of
a hostile work environment likewise provides room for judicial ma-
neuvering. Still nascent and evolving, this line of analysis is presently
a relatively ill-defined concept in search of workable standards and
thereby susceptible to substantial manipulation by litigants and the
courts alike.

The well-established mixed-motive line of analysis to test the le-
gality of certain employee terminations can also play an important role
in reducing potential areas of statutory conflict. Many terminations
prompted by discriminatory concerted activity seem likely to be the
product of a mixed motive. Where the employer can establish that
lawful compliance with Title VII motivated the termination in ques-
tion, the mixed-motive rule would relieve the employer of section 7
liability. In its application, the rule would serve to avoid conflict be-
tween the two statutory regimes which discriminatory concerted ac-
tivity tends to set up.

The vested interest of the regulatory forum, the omnipresent lat-
itude in factual characterization and statutory interpretation, and the
vagaries still haunting the hostile work environment claim, are all fac-
tors which militate against statutory collision. Only an extremely ser-
endipitous convergence of facts sufficiently compelling, unquestionably
binding precedent and a forum properly disposed, could give rise to
a statutory stalemate. For the foreseeable future, pernicious conduct
which mixes self-organization and racial harassment does not appear
likely to precipitate a conflict between section 7 and Title VII so direct
and unyielding as to necessitate placing the policy dictates of one over
the other.
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