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INTRODUCTION

Imagine a moment in American history where preventable medical errors cause approximately 50,000 to 100,000 American deaths a
year-greater than the annual number of fatalities resulting from
breast cancer, AIDS, automobile accidents,' or gun violence.'
Such a situation currently plagues the U.S. health care system. 3
One of the major underlying causes of preventable medical errors is
that patient records are frequently incomplete, or worse, entirely inaccessible to health care providers.' Primary care physicians, specialists,
surgeons, post-operation caregivers, and other medical professionals
who are jointly treating a patient often must rely on incomplete
patient medical records when significantly more information is needed
to provide the highest quality of care at the time of treatment.
Efficiency improvements, such as the adoption of electronic medical records, have helped reduce preventable medical treatment errors
associated with flawed communication and have enabled medical professionals to better coordinate.6 Companies like Epic Systems, among
others, have developed sophisticated software to integrate patient
medical records and supply medical care providers with access to a
* Antonin Scalia Law School at George Mason University, J.D. Candidate 2017.
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6 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *46 (D. Idaho Jan. 24, 2014); see also JOST, supra
note 4, at 12.
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more comprehensive set of records.7 Despite technological innovations in the maintenance of electronic medical records, American
health care providers have been slow to incorporate such technology
compared to providers in other developed nations.' Given that cost is
the primary obstacle impeding more U.S. health care providers from
adopting these essential tools,9 mergers between large hospital providers and small physician groups present an opportunity to expand the
use of these technologies to providers that would otherwise be unable
to afford them.10
The case of Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's
Health Sys., Ltd. (hereinafter "St. Luke's")" demonstrates the ways
provider consolidation can improve efficiency in the industry, resulting in better health care treatment and consumer accessibility.12 In St.
Luke's, the United States Court of Appeals for the Ninth Circuit recognized the efficiencies resulting from the merger of these two provider entities, which included qualitative improvements such as
reforms to payment and electronic recordkeeping that reduced unnecessary treatments and enhanced the overall value and availability of
care.1 One of the main focuses in this Note's analysis is ensuring that
these non-price, qualitative efficiencies-in this case, better health
care outcomes and greater access to care-are adequately considered
by courts when weighing the competitive effects of horizontal
mergers.' 4
The purpose of this Note is threefold. First, it seeks to determine
whether the Patient Protection and Affordable Care Act ("ACA")
incentivizes efficient consolidation in hospital health care markets by
encouraging horizontal mergers that contravene U.S. antitrust laws,
either facially or practically." Second, it examines the Ninth Circuit's
7

Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *46.
8 JosT, supra note 4, at 12.
9 Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *45.
10 See id. at *12.
11 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d 775
(9th Cir. 2015); see infra I.B.2.
12 Id. at 791; Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *17.
13 St. Luke's, 778 F.3d at 791; Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *16-17.
14 St. Luke's, 778 F.3d at 791; Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *16-17.
15 This Note confines its antitrust analysis to U.S. antitrust laws, particularly the relevant
statutes and seminal case law on horizontal mergers as well as the DOJ and FTC's most recent
Horizontal Merger Guidelines (2010).
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decision in St. Luke's, 16 specifically focusing on the court's analysis of
non-price, qualitative efficiencies. Third, this Note proposes a revision to § 10 of the U.S. Department of Justice ("DOJ") and Federal
Trade Commission ("FTC") (together referred to as the "Agencies")
2010 Horizontal Merger Guidelines ("HMGs") to clarify the existing
permissive language sanctioning the recognition of qualitative efficiencies in horizontal merger analysis.
Part I briefly explains how the ACA incentivizes consolidation in
national and local markets for health care provider services. It diagrams the evaluation of horizontal merger agreements and explains
the merger process and associated enforcement obstacles that arise
when an agency, state, or private party challenges a merger. It then
examines the legal tools courts and the Agencies employ when measuring the anticompetitive effects of a proposed merger under Section
7 of the Clayton Act." A discussion of the St. Luke's decision18 demonstrates how the Agencies, and certain federal courts, are presently
unwilling to permit the efficient consolidation-based on product
quality improvements-that the ACA incentivizes.1 9
Part II analyzes the role of efficiencies in modern horizontal
merger analysis, both from the perspective of the Agencies and in the
intermediate appellate case law.20 Part II illuminates whether the efficiencies defense in horizontal merger cases has developed sufficiently
to permit the health care industry consolidation encouraged under the
ACA without violating Section 7 of the Clayton Act. Consequently,
this Part evaluates the status of non-price, qualitative efficiencies
defenses in light of the St. Luke's decision. The Ninth Circuit erred in
holding that even if the stated non-price, qualitative efficiencies were
merger specific, they could not be used to rebut the government's
16 St. Luke's, 778 F.3d at 775.
17 15 U.S.C. § 18 (2012); see infra I.B.1.
18 St. Luke's, 778 F.3d at 775.
19 Daniel C. Fundakowski, Health Care Reform & Antitrust Enforcement-A Curefor Health
Plan Merger Market Definition Under a Post-Health Care Reform Regime, 55 ST. Louis L.J.
1501, 1509 (2011).
20 See St. Luke's, 778 F.3d at 789-92 (acknowledging the possibility of an efficiencies
defense but rejecting it in this case as contrary to competition protected by Section 7 of the
Clayton Act); see also ProMedica Health Sys. v. FTC, 749 F.3d 559, 571 (6th Cir. 2014) (acknowledging the efficiencies defense laid out in the Horizontal Merger Guidelines § 10 at 29); see also
U.S. DEP'T OF JUSTICE & FED. TRADE COMM'N, HORIZONTAL MERGER GUIDELINES § 10 (2010)
[hereinafter MERGER GUIDELINES] (providing the agency interpretation regarding the current
state of the efficiencies defense).
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prima facie case. 2 1 This Part subsequently proposes that the Agencies
clarify the relevant HMGs language to reflect the value of qualitative
improvements as a form of cognizable efficiencies.
I.

BACKGROUND

The ACA dramatically increased consumer access to health care
coverage in the United States and significantly altered the national
health care system in many ways.22 Yet, the ACA left federal antitrust
laws that govern the actions of heath care providers largely in place.23
The ACA attempted to reform the national health system while
explicitly preserving the applicability of federal antitrust laws to participants within the system. 24 This express provision aside, the ACA
creates incentives for health care providers to reduce costs through
collaboration and improvements in operating efficiency.25
A.

Interaction Between Antitrust and the ACA

The ACA puts forth two general goals for the broader U.S. health
care system and for medical providers specifically: contain costs and
improve quality. 26 Satisfying these two objectives simultaneously is an
extremely difficult goal, particularly for smaller care providers who
generally have limited capital reserves and fewer resources than their
larger competitors.27 Under these conditions, smaller care providers
struggle to effectively make use of economies of scale in the way their
larger competitors can.28
This challenge is further exacerbated by the high cost of health
care in the United States, which is calculated at more than double that
21 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d 775,
792 (9th Cir. 2015).
22 John G. Day, The Patient Protection and Affordable Care Act: What does it Really Do?
22 CONN. INS. L.J. 121 (2016); see also Toby G. Singer, Antitrust Implications of the Affordable
Care Act, 6 J. HEALTH & LIFE Sci. L. 57 (2013).
23 Singer, supra note 22, at 59.
24 Preamble to Final Rule Implementing Provisions of ACA Related to ACOs, 76 Fed.
Reg. 67802, 67841 (Nov. 2, 2011) (to be codified at 42 C.F.R. pt. 425) ("Nothing in this final rule
shall be construed to modify, impair, or supersede the applicability of any of the Federal antitrust laws.").
25 Singer, supra note 22, at 76.
26 Id.

27 See id. at 76-77.
28 Id.
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geographic market.3

.

of many other developed countries.2 9 In 2012, the United States' per
capita expenditure on health care was $8,233, while Canada spent only
$4,445 per capita; Germany, France, and the United Kingdom spent
even less. 30 Despite this investment, Americans receive only average
quality care when measured against other developed nations. 31 PostACA, smaller providers are forced to conform their procedures to
implement significant cost constraints and meet difficult quality of
care standards.3 2 Some hospitals claim that mergers will permit these
smaller providers to achieve economies of scale, increase their access
to capital, and enable them to better compete in response to changes
in market demand caused by ACA regulations.33
The ACA's cost containment and quality goals have catalyzed
more mergers and consolidation in the national health care provider
market.3 4 Between 2005 and 2007, prior to the passage of the ACA,
fifty to sixty health care provider mergers occurred annually.35 By
2012, after the passage of the ACA, the annual merger rate among
health care providers nearly doubled, reaching 105.36 Without public
or private deterrents, increased consolidation rates among health care
providers will likely become the status quo.3 7
Despite this visible trend towards consolidation in markets for
national health care provider services, the FTC has successfully challenged a number of horizontal mergers among health care providers.
FTC enforcement has been particularly effective in blocking health
care provider mergers based on efficiency justifications in cases where
the merging parties offer the same or comparable services in a local

29 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *37 (D. Idaho Jan. 24, 2014).
30 Id.

31
32
33
34

Id. at *37-38.
See Singer, supra note 22, at 76.
See id. at 76-77.
Id. at 59.

35 Leemore Dafny, HospitalIndustry Consolidation-

Still More to Come?, 370 NEW. ENG.

J. MED. 198, 198 (2014).
36 Id.

37 See Singer, supra note 22, at 59.
38 Id. at 62.

39 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d 775,
788 (9th Cir. 2015); ProMedica Health Sys. v. FTC, 749 F.3d 559, 571 (6th Cir. 2014) (citing FTC
v. Univ. Health, Inc., 938 F.2d 1206, 1222 (11th Cir. 1991) (acknowledging the existence of an
efficiencies defense, but rejecting it based on the case facts)); Dafny, supra note 35, at 198.
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Horizontal Merger Analysis

The legal approach to the current state of horizontal merger
enforcement has evolved dramatically since its comparatively simpler
iteration in the 1960s.40 For a number of reasons, the Supreme Court
has not resolved a horizontal merger case on the merits since United
States v. General Dynamics Corp. in 1974.41
During the 1960s, the Supreme Court determined harm to competition using the "structural presumption," which viewed mergers
that increased market concentration as likely to "substantially lessen
competition" in violation of Section 7 of the Clayton Act.42 This
approach was easy for courts and the Agencies to administer, but it
also stifled pro-competitive mergers. 43 Federal intermediate appellate
courts and the Agencies have largely developed the modern horizontal merger enforcement criteria independent of the Supreme Court;
the modern horizontal merger enforcement inquiry is inherently more
fact-driven and economically-grounded."
1.

Objective of Section 7 of the Clayton Act

Section 7 of the Clayton Act protects competition in the relevant
antitrust markets. 45 The statute is the fountainhead of U.S. antitrust
law concerning horizontal merger agreements. It prohibits a merger
if, "in any line of commerce or in any activity affecting commerce in
any section of the country, the effect of such acquisition may be substantially to lessen competition, or to tend to create a monopoly."'
The language of the Clayton Act describing an offending acquisition-one whose effect "may be substantially to lessen competition"-usually results in judicial analysis that focuses on
40 Jonathan B. Baker & Carl Shapiro, Detecting and Reversing the Decline in Horizontal
Merger Enforcement, 22 ANTITRUST, no. 1, 29 (2008), http://faculty.haas.berkeley.edu/shapiro/
detecting.pdf.
41 United States v. General Dynamics Corp., 415 U.S. 486 (1974) (reasoning the government's post-merger market share estimation incorrectly relied on past statistical data that did not
account for one merging firm's diminished reserves in the coal mining industry).
42 Keith N. Hylton, Brown Shoe Versus the Horizontal Merger Guidelines, 39 REV. INDUS.
ORG. 95, 99 (2011); Baker & Shapiro, supra note 40, at 29.
43 Baker & Shapiro, supra note 40, at 29.
44 Id.
45 See 15 U.S.C. § 18 (2012); See MERGER GUIDELINES, supra note 20, § 1, 1
46 See 15 U.S.C. § 18 (2012); See MERGER GUIDELINES, supra note 20, § 1, 1.
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"probabilities, not certainties." 4 This asks judges to evaluate the
immediate results of a merger and its probable future impact on competition.48 In modern horizontal merger analysis, the Clayton Act's
purpose of protecting competition remains, but Supreme Court precedent in Brown Shoe v. United States, 370 U.S. 294 (1962)49 and United
States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963),s0 while still
good law, no longer reflects the current trend in horizontal merger
analysis."
2.

The Evolving Approach to Horizontal Merger Analysis

The Supreme Court laid out its horizontal merger evaluation criteria in its 1962 Brown Shoe5 2 decision.53 The horizontal merger analysis in Brown Shoe emphasized three issues: first, market
concentration in the applicable industry; second, the likelihood of
entry by firms outside the relevant market; and third, the presence of
"mitigating factors." 5 4 The third component of the Brown Shoe
inquiry-mitigating factors-severely limited the efficiencies defenses
available to merging parties." Since the early 1960s, Brown Shoe,
together with PNB,56 have formed the Supreme Court's framework
for horizontal merger analysis under Section 7 of the Clayton Act.
Brown Shoe and PNB were based on the "'structural presumption' of harm to competition from heightened market concentration."5 8 This approach left little room for an efficiencies merger
47 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d 775,
783 (9th Cir. 2015) (quoting Brown Shoe Co. v. United States, 370 U.S. 294, 323 (1962)).
48 Id. (citing United States v. Phila. Nat'l Bank, 374 U.S. 321 (1963)).
49 Brown Shoe v. United States, 370 U.S. 294 (1962).
50 United States v. Phila. Nat. Bank, 374 U.S. 321 (1963).
51 Baker & Shapiro, supra note 40, at 29.
52 Brown Shoe, 370 U.S. at 345-46 (holding the merger may substantially lessen competition because "Brown moved into second place nationally in terms of retail stores directly
owned . . . or about 7.2% of the Nation's retail 'shoe stores' as defined by the Census Bureau"
notwithstanding the general lack of concentration in the market).
53 Hylton, supra note 42, at 99.
54 Brown Shoe, 370 U.S. at 346; Hylton, supra note 42, at 99.
55 Hylton, supra note 42, at 99.
56 United States v. Phila. Nat. Bank, 374 U.S. 321, 363-64 (1963) (holding that a postmerger market share greater than thirty percent is "so inherently likely to lessen competition
substantially that it must be enjoined in the absence of evidence clearly showing that the merger
is not likely to have such anticompetitive effects.").
5 See Carl Shapiro, The 2010 Horizontal Merger Guidelines: From Hedgehog To Fox In
Forty Years, 77 ANTITRUST L.J. 49, 51 (2010-2011).
58 Baker & Shapiro, supra note 40, at 29.
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justification because it was based almost exclusively on two factors:
market definition and market shares.5 9 The structural presumption
assumes that if the number of firms in a given market decreases, so
does competition.6 0 This limits defendants' defenses in horizontal
merger cases to either arguing that the data underlying the plaintiff's
market definition was incorrect, rendering the market definition
incorrect, or that the defendants' market shares were overstated.'
The structural presumption "discouraged pro-competitive mergers,"
prioritizing a bright line rule in horizontal merger cases. 62 This old
mode of analysis remains good law, but its impact in horizontal
merger cases has significantly diminished.63
In modern horizontal merger analysis, intermediate appellate
court opinions as well as the Agencies' merger guidelines are foundationally important.' The expense of litigating horizontal merger
cases-and the pressure from corporate shareholders to resolve such
cases quickly-prevents them from reaching the Supreme Court. 65
Thus, the most recent iteration of the Agencies' merger guidelines and
the most current Court of Appeals cases represent the most highly
developed law in the field of horizontal merger analysis."
3.

2010 Horizontal Merger Guidelines

The modern approach to horizontal merger enforcement is much
more nuanced in its evaluation of proposed mergers than the structural presumption set out in Brown Shoe and PNB.67 The Supreme
Court's structural presumption addressed whether a merger enhances
market power by examining market concentration in the relevant geographic market.68 The HMGs' more modern approach still accepts
that "mergers should not be permitted to create, enhance, or entrench
market power or to facilitate its exercise." 69 Unlike the structural pre59 Id.

60 See Shapiro, supra note 57, at 51; see Baker & Shapiro, supra note 40, at 29.
61 See Baker & Shapiro, supra note 40, at 29.
62

Id.
63 Id.

6 See Shapiro, supra note 57, at 51-53; see also Baker & Shapiro, supra note 40, at 29.
65 See Shapiro, supra note 57, at 51.
66 Id. at 51-53.
67 See Baker & Shapiro, supra note 40, at 29.
68 Shapiro, supra note 57, at 55-56 n.25 (quoting United States v. Baker Hughes, Inc., 908
F.2d 981, 984 (D.C. Cir. 1990)).
69 MERGER GUIDELINES supra note 20, § 1.
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sumption, however, they set out that "[a] merger enhances market
power if it is likely to encourage one or more firms to raise price,
reduce output, diminish innovation, or otherwise harm customers as a
result of diminished competitive constraints or incentives.""0 For the
purpose of horizontal merger analysis, the HMGs also assume firms
are profit maximizing and that post-merger behavior reflects this principle." The post-merger exercise of market power is the Agencies'
primary concern in the HMGs."
In horizontal merger analysis, the Agencies focus primarily on
whether the merged firm may exercise market power in the relevant
antitrust market." Competitive effects analysis is necessary to
develop a theory of harm to competition impermissible under Section
7 of the Clayton Act. 74 The HMGs identify two types of anticompetitive effects: unilateral and coordinated effects.7 1 Unilateral effectsthe theory of harm asserted in St. Luke's-occur when the elimination
of competition between merging parties increases, or is likely to
increase, the post-merger firm's market power.76 When analyzinganticompetitive effects and their ability to enhance a merged firm's
market power, the Agencies examine both price effects, which manifest as consumer price increases, as well as non-price effects like
"reduced product quality, reduced product variety, reduced service, or
diminished innovation."" Both price and non-price effects are important to the extent they impact direct or final customers. 7 8
One major caveat in the market power inquiry is that it is meant
to examine a merger's effects on consumers. 7 9 The Agencies specifically articulated this caveat in HMGs § 1, which says, "[r]egardless of
how enhanced market power likely would be manifested, the Agen70 Id.
71 Id.
72 Id.
73 Id.
74 Id.
75 MERGER GUIDELINES, supra note 20

§

1 ("A merger can enhance market power simply

by eliminating competition between the merging parties. This effect can arise even if the merger
causes no changes in the way other firms behave. Adverse competitive effects arising in this
manner are referred to as 'unilateral effects.' A merger also can enhance market power by
increasing the risk of coordinated, accommodating, or interdependent behavior among rivals.
Adverse competitive effects arising in this manner are referred to as 'coordinated effects."').
76 Id.

77 Id.
78 Id.
79 See id.
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cies normally evaluate mergers based on their impact on customers." 80
When evaluating a merger's potential impact on customers, "Agencies
consider any reasonably available and reliable evidence to address the
central question of whether a merger may substantially lessen competition.""1 The most significant types of evidence during this review
process include "[a]ctual [e]ffects [o]bserved in [clonsummated
[m]ergers;"" "[d]irect [c]omparisons [b]ased on [e]xperience" such as
"mergers, entry, expansion, or exit in the relevant market;" 83
"[m]arket [s]hares and [m]arket [c]oncentration in a [r]elevant
[m]arket;" 84 and "[s]ubstantial [h]ead-to-[h]ead [c]ompetition"
between the merging firms." In addition to considering these forms
of evidence used to show that the anticompetitive effects of a merger
may substantially lessen competition, Agencies must consider whether
the pro-competitive efficiencies of a particular merger mitigate or
eliminate its anticompetitive effects.86
Once the plaintiff satisfies its initial burden and establishes its
prima facie case under Section 7 of the Clayton Act, the defendant
parties must produce evidence to rebut the plaintiff's prima facie case
that the merger may tend substantially to lessen competition; if the
defense is successful, then the burden of production returns to the
plaintiff.Y This is known as the Baker Hughes burden shifting framework." The plaintiff can satisfy its initial burden in a number of ways:

by demonstrating the applicability of the PNB presumption (when the
plaintiff shows a resulting market share greater than 30% in the relevant market)," by showing a post-merger market is highly concentrated,' as well as by proving other unilateral and coordinate effects
theories of anticompetitive harm where "one or more firms [is
encouraged] to raise price, reduce output, diminish innovation, or oth80 Id.
81 MERGER GUIDELINES, supra
82 Id. § 2.1.1.

note 20, § 2.

Id. § 2.1.2.
Id. § 2.1.3.
Id. § 2.1.4.
86 See id. § 6.
87 United States v. Baker Hughes, Inc., 908 F.2d 981, 991 (D.C. Cir. 1990).
88 See, e.g., id. at 991 (A defendant can rebut the plaintiff's prima facie case "by affirmatively showing why a given transaction is unlikely to substantially lessen competition, or by discrediting the data underlying the initial presumption in the [plaintiff's] favor.").
89 United States v. Phila. Nat'l Bank, 374 U.S. 321, 363-64 (1963).
90 MERGER GUIDELINES supra note 20, § 5.3.
83
84
85
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erwise harm customers as a result of diminished competitive constraints or incentives."'
For the purposes of the HMGs, market concentration is measured using the Herfindahl-Hirschman Index ("HHI"). 9 2 Market concentration as measured by "HHI is calculated by summing the squares
of the individual firms' market shares," thus, the more concentrated
the market, the higher the HHI with a maximum potential HHI of
10,000 (a full monopoly: 1002 = 10,000).93 Any market with a postmerger HHI higher than 2,500 and an increase in HHI of over 200 is
presumed to enhance market power, and thus, satisfies the plaintiff's
prima facie burden. The burden of production then shifts to the
defendants to rebut the presumption the merger will enhance market
power.94 Defendants introduce pro-competitive merger efficiencies in
an effort to rebut the plaintiffs' prima facie case that the merger will
likely enhance or entrench market power.95
a.

HMGs § 10: Efficiencies

The HMGs recognize the creation of pro-competitive efficiencies
as one of the primary economic benefits of a merger, and under select
circumstances such efficiencies can offset anticompetitive effects.96
Post-merger efficiencies that incentivize competition "may result in
lower prices, improved quality, enhanced service, or new products."'
The HMGs acknowledge the numerous potential benefits of procompetitive merger efficiencies, while establishing a number of
obstacles to prevent unjustified efficiency claims. 99 First, the alleged
efficiencies cannot be attainable by another means with fewer
91 Id. § 1.
92 Id. § 5.3.
93
94
95
.96

Id.
Id.
Id.
MERGER GUIDELINES, supra note 20, § 10.
97 Id.

98 Id. ("For example, merger-generated efficiencies may enhance competition by permitting two ineffective competitors to form a more effective competitor, e.g., by combining complementary assets. In a unilateral effects context, incremental cost reductions may reduce or reverse
any increases in the merged firm's incentive to elevate price. Efficiencies also may lead to new or
improved products, even if they do not immediately and directly affect price. In a coordinated
effects context, incremental cost reductions may make coordination less likely or effective by
enhancing the incentive of a maverick to lower price or by creating a new maverick firm.").
99

i.
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anticompetitive effects, efficiencies must be "merger-specific;"oo second, the HMGs do not recognize vague, speculative, or unverifiable
efficiencies;o and third, efficiencies must not arise from anticompetitive reductions in output or service and must be verifiable to qualify as
cognizable efficiencies.102

When efficiencies are cognizable and sufficient in scale to fully
mitigate anticompetitive effects in the relevant market, the HMGs
indicate the Agencies will not challenge the merger.103 The central
inquiry for the Agencies in evaluating cognizable efficiencies turns on
whether the resulting efficiencies are of sufficient scale to prevent an
anticompetitive post-merger price increase." Thus, the greater the
anticompetitive harm demonstrated, the greater the cognizable efficiencies must be, and the more they must pass through to consumers
to justify the merger."os Further, just as the anticompetitive effects of
a merger can impact price, output, quality, or the incentive to innovate-or some combination of these things-efficiencies, including
non-price, qualitative efficiencies, can have the same effect. 106
Non-Price, Qualitative Efficiencies

b.

The HMGs clearly indicate that non-price, qualitative efficiencies
can be cognizable.o In the language of the HMGs, "[e]fficiencies
also may lead to new or improved products, even if they do not immediately and directly affect price.""0 s Although the HMGs recognize
non-price, qualitative efficiencies, they also include limitations on
their ability to rebut the plaintiffs prima facie case.1 09 Efficiencies
arguments seldom warrant a merger to monopoly or near-monopoly.110 Further, the HMGs indicate that antitrust laws place greater
importance on competition than a firm's added internal efficiencies
when considering how best to protect consumers."
too

Id.

101 Id.
102 MERGER GUIDELINES,
103 Id.

107

Id.
Id.
Id.
Id.

108

MERGER GUIDELINES,

109

Id.

104
105
106

110 Id.
111 Id.

supra note 20, § 10.

supra note 20,

§ 10.
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St. Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys.,
Ltd.

In 2012, St. Luke's Health Systems, a not-for-profit Idaho-based
health care provider, attempted to merge with Saltzer Medical Group,
P.A. ("Saltzer"), one of the leading multi-specialty physician groups in
Nampa, Idaho, to improve patient health outcomes. 112
Saltzer aimed to improve patient outcomes by transitioning from
a fee-for-service reimbursement system ("FFS")1 13 to an "integrated
patient care and risk-based reimbursement"11 4 system."'s Further,
Saltzer wanted to "upgrade its medical record system and health
information technology to keep pace with the industry, but could not
afford to do so without partnering with a larger system."116 To facilitate the transition from FFS to risk-based reimbursement-prior to
the proposed merger-Saltzer fruitlessly formed numerous unsuccessful partnerships with competitors, including St. Luke's, to improve
quality of care.' Those affiliations never successfully materialized."1 8
Consequently, St. Luke's Heath Systems and Saltzer attempted a
merger, giving rise to the St. Luke's case.119
Competitor hospitals "filed a complaint in the District Court of
Idaho seeking to enjoin the merger under Clayton Act § 7" in November of 2012.120 The competitor hospitals "alleged anticompetitive
effects in the relevant markets for primary care physicians, general
acute-care inpatient services, general pediatric physician services, and
112 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d 775,
781 (9th Cir. 2015); David Balto, Swimming Against the Tide: The FTC's Misguided Antagonism
to Health Care Integration, TRUTH ON THE MKT. (Aug. 26, 2014, 12:00 AM), https://truthonthe
market.com/2014/08/26/swimming-against-the-tide-the-ftcs-misguided-antagonism-to-healthcare-integration/.
113 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *3940 (D. Idaho Jan. 24, 2014) (A fee-for-service
reimbursement system compensates providers for each individual medical service they provide a
patient. The major criticism of the system is that it creates a financial incentive to increase the
volume instead of the value of care patients receive.).
114 Id. at *41 (In an integrated patient care and risk-based reimbursement system, providers receive a single set payment for all services rendered to a patient instead of paying for each
service separately; this system incentivizes profit through preventive care.).
115 St. Luke's, 778 F.3d at 781-82; Balto, supra note 112.
116 Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *12.
117 St. Luke's, 778 F.3d at 781.
118 Id.
119 Id. at 781-82.
120 Id. at 782.
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outpatient surgery services." 12 1 "In March 2013, the FTC and state of
Idaho filed similar complaints under the Federal Trade Commission
Act, Clayton Act, and Idaho law." 12 2 The March 2013 complaints
"alleged anticompetitive effects only in the adult [primary care physicians] market." 123 The district court consolidated all three complaints
and held a bench trial on the merits.124
The district court found the merger violated Section 7 of the
Clayton Act because of its likely "anticompetitive effects on the
Nampa adult [primary care services] market." 125 The district court
found that the merged firm's new dominant market position created
the likelihood for anticompetitive effects in the market for adult primary care services, allowing the firm to "negotiate higher reimbursement rates from health insurance plans that would be passed on to the
consumers." 126
Notwithstanding the district court holding-that the merger violated Section 7 of the Clayton Act-the Ninth Circuit "expressly
noted . . . that St. Luke's Health Systems and Saltzer genuinely

intended to move toward a better health care system, and expressed
its belief that the merger would likely improve patient outcomes if left
intact."1 2 7 At the time of the district court's decision, the consummated agreement between Saltzer and St. Luke's Health Systems had
"already shown significant cost savings and consumer benefits especially for the underserved patients." 12 8
Despite these apparent post-merger benefits to competition, the
Ninth Circuit held St. Luke's Health Systems "did not demonstrate
that efficiencies resulting from the merger would have a positive effect
on competition." 1 29 The Ninth Circuit justified its holding, saying,
"provid[ing] better service to patients after the merger . .. is a lauda121 Id. (internal quotations omitted).
122 Id.

123 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d 775,
782 (9th Cir. 2015).
124 Id,
125 Id.

126 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *7 (D. Idaho Jan. 24, 2014).
127 St. Luke's, 778 F.3d at 782 (internal quotations omitted).
128 David Balto, Antitrust Enforcement in Reverse: Getting Efficiencies Backwards, TRUTH
ON THE MKT (Sep. 11, 2014, 12:00 AM), http://truthonthemarket.com/2014/09/11/antitrust-en
forcement-in-reverse-getting-efficiencies-backwards/.
129 St. Luke's, 778 F.3d at 792.

2017]

A

DEFENSE OF NON-PRICE, QUALITATIVE EFFICIENCIES

357

ble goal, but the Clayton Act does not excuse mergers that lessen
competition or create monopolies simply because the merged entity
can improve its operations." 13 0
Relevant Product Market Definition131

1.

The size of Nampa, Idaho-population 85,0001 3 2 -iS significant in
evaluating the broader health care provider market in the area, particularly for understanding its submarkets. The city has only one hospital, operated by Saint Alphonsus Health Systems, Inc. ("Saint
Alphonsus"), which is part of the multistate Trinity Health system. 13 3
St. Alphonsus and Treasure Valley Hospital Limited Partnership
jointly operate the outpatient surgery center at St. Alphonsus' hospital. 134 For the purposes of litigation in this case, the market for adult
primary care physicians ("PCP") services was particularly
important. 1 35
All parties to the litigation agreed that the market for adult PCP
services was the relevant antitrust product market.13 6 Saltzer is "the
largest independent multi-specialty physician group in Idaho," with
thirty-four practicing physicians, and sixteen adult PCPs in Nampa; St.
Luke's Health Systems operates an emergency clinic in Nampa with
eight PCPs; St. Alphonsus has nine, and there are also several other
PCP "solo or small practices." 13 7
2.

Relevant Geographic Market Definition

The district court determined that the relevant geographic market
in this case was Nampa because a hypothetical monopolist could profitably institute a small but significant non-transitory increase in price
because "Nampa residents strongly prefer access to local PCPs" 138 and
"commercial health plans need to include Nampa PCPs in their net130 J&
131 This article does not address the antitrust techniques used to define a relevant antitrust
product market because the parties agreed on the product market in this case.
132 St. Luke's, 778 F.3d at 781.

133

Id

134 J&
135 See Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12CV-00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *17 (D. Idaho Jan. 24, 2014).
136 See St. Luke's, 778 F.3d at 784; Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *17.
137 St. Luke's, 778 F.3d at 781.

138

Id. at 784.
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works to offer a competitive product." 13 9 Both parties accepted the
product market definition: the market for adult PCP services. However, the defendants strongly contested the relevant geographic market, and argued it was narrowly drawn in a way that omitted viable
competitor substitutes.1 40
3.

St. Luke's Health Systems/Saltzer Agreement:
Anticompetitive Concerns

'

In 2012, Saltzer and St. Luke's Health Systems attempted a
merger in which St. Luke's Health Systems acquired Saltzer's assets
and formed a five-year professional service agreement with Saltzer's
PCPs.141 St. Luke's Health Systems also provided Saltzer with a $9
million goodwill paymentl 42 that did not have to be paid back if the
courts enjoined the merger. 14 3
The district court determined that the merger's anticompetitive
effects would likely substantially lessen competition, and thus, it violated Section 7 of the Clayton Act.'" The district court's analysis
identified seven particularly concerning anticompetitive effects: (a.)
St. Luke's Health Systems' post-merger market share,' 45 (b.) Saltzer's
leverage pre-acquisition,'" (c.) St. Luke's Health Systems' leverage
pre-acquisition,'1 47 (d.) St. Luke's Health Systems' leverage post-acquisition," (e.) St. Luke's Twin Falls market example, 4 9 (f.) hospital base
billing,5 o and (g.) referrals.' 5
139 Id. at 785.
140 Id. at 784.
141 Id. at 781.
142 Id. at 781-82.

143 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d 775,
784 (9th Cir. 2015); Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No.
1:12-CV-00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *17 (D. Idaho Jan. 24, 2014).
144 St. Luke's, 778 F.3d at 784; Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *62.
145 Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *22.
146 Id. at *23.

147 St. Luke's, 778 F.3d at 784; Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *24.
14 Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *25.
149 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *30 (D. Idaho Jan. 24, 2014).
150 Id. at *31.
151 Id. at *33.
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St. Luke's Health Systems' Post Merger Market Share

The FTC examined the pre- and post-merger market concentration to determine the merger's likely impact on the relevant antitrust
market.1 52 The district court accepted measures of market concentration based on the HHI.1 5 3 The post-merger HHI in the relevant product and geographic market-the market for adult PCP services in
Nampa-was 6,219 with a post-merger increase of 1,607.154 Thus, the
merger was presumed to enhance St. Luke's Health Systems' market
power. 5 Based on the increase in HHI post-merger, the district court
found "[tihe Acquisition is therefore presumptively anticompetitive
under § 7 of the Clayton Act." 156
b.

Saltzer's Leverage Pre-Acquisition

Saltzer was the leading multispecialty PCP organization-, in
Nampa prior to the merger, and it enjoyed a sterling reputation and
"the trust of the community.""' Blue Cross Idaho ("BCI"), a local
insurance provider and consumer of hospital provider services in the
area, considered Saltzer an essential provider for their health plans in
Nampa.1 8 Pre-merger e-mails between two St. Luke's Health Systems
executives discussing how "[olut of roughly [eighty] physicians in
Nampa, Saltzer represents [forty-seven]," bolstered BCI's assessment
about Saltzer's market position in Nampa.1 59 The district court's opinion identified Saltzer's high pre-merger market share as additional
evidence of likely anticompetitive effects post-merger.1
c.

St. Luke's Health Systems' Leverage Pre-Acquisition

BCI provided data to the district court regarding St. Luke's
Health Systems' history of acquiring physician clinics in the area and
attempted to show that those acquisitions corresponded to increases
152 MERGER GUIDELINES, supra note 20, § 5.3 (outlining how agencies measure market
concentration).
153 Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *23.
154 Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *23.
155 See id.; MERGER GUIDELINES, supra note 20, § 5.3.
156 Saint Alphonsus, Ltd., 2014 U.S. Dist. LEXIS 182869, at *23.
157
158
159
160

Id. at *23-24.
Id. at *24.
See id.
Id. at *23.
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in BCI's reimbursement rates at St. Luke's Health Systems facilities.161
Between 2007 and 2012, St. Luke's Health Systems "acquired [fortynine] physicians clinics in Treasure Valley and at least [twenty-eight]
physicians practices in the Magic Valley." 1 62 In 2007, St. Luke's
Health Systems' Boise hospital received reimbursements from BCI
comparable to BCI's average reimbursement rate in Idaho, and only
one of the St. Luke's Health Systems hospitals was included in BCI's

top five highest paid hospitals in Idaho; five years later, BCI's list of
the five highest paid hospitals in Idaho included three St. Luke's
Health Systems hospitals, including one receiving reimbursement
rates twenty-one percent higher than the state average.16 3 Further,
BCI health plans in areas where St. Luke's Health Systems operated
necessarily included St. Luke's Health Systems because without their
participation, BCI's health plans in those areas became "an immediately unsustainable product." 164
d.

St. Luke's Health Systems' Leverage Post-Acquisition

St. Luke's Health Systems and Saltzer served as one another's
closest product substitutes before the merger, which eliminated competition between the two firms at the expense of insurance
165
companies.
The district court observed that the primary consumers of health
care were not individual consumers, but instead, insurers.1 6 6 Based on
the closeness of Saltzer and St. Luke's Health Systems as substitutes
in the Nampa market for adult PCPs, the court found that, postmerger, St. Luke's Health Systems' bargaining power in relation to
insurers would "increase substantially.' 1 67 The substitution rate
between the two firms prior to the merger indicated that when St.
Luke's patients in Nampa "could not see St. Luke's physicians, [fifty]
percent of them would choose to go to Saltzer," and conversely, when
"Saltzer's Nampa locations were unavailable, one-third of its patients
161 See id. at *24-25.
162 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *24-25 (D. Idaho Jan. 24, 2014).
163 See id. at *25.
164 See id.

165 See id. at *25-26.
166 Id. at *26.
167 Id. at *25.
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would switch to St. Luke's-more than any other provider." 16 8 Where
previously the competition between Saltzer and St. Luke's Health Systems provided insurers with greater negotiating leverage, the merger
stripped away "acceptable alternatives, [and] the [insurers'] leverage
disappeared."1 69 Any health plan in Nampa that did not include the
post-merger St. Luke's Health Systems would force many patients to
choose their third-rated health care provider, an unappealing business
strategy for insurance providers. 170
The district court observed that a change of this magnitude in the
Nampa market for adult PCP services greatly increased St. Luke's
Health Systems' market power and weakened insurers like BCI who
lost the ability to effectively negotiate with St. Luke's Heath Systems. 17 1 Internal e-mails exchanged by St. Luke's Regional Medical
Center CEO and St. Luke's CFO and COO that "called for (1) reducing expenses, (2) increasing volume, and (3) a Price Increase ($
Unknown)"1 7 2 as methods to remedy revenue shortfalls lent further
support to this point. Saltzer's internal documents similarly indicated
that a merger would allow the company to exert new pressure on BCI
to increase its reimbursement rates.1 7 3 St. Luke's Health Systems'
post-merger market power could enhance its "bargaining leverage to
the point where they could re-open past negotiations and take back
past bargaining losses."1 74
The district court cited to a study by Casalino et al. entitled Benefits of and Barriers to Large Medical Group Practice in the United
States, to support the assertion that the greatest benefit of a St. Luke's
Health Systems/Saltzer style merger was greater negotiating leverage
against insurers. 175 The study found that providers indicated that
"[g]aining negotiating leverage with health insurance plans was the
most frequently cited benefit" to large group practice, cited eight
times more often than the next most frequently offered answer:
168 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *26 (D. Idaho Jan. 24, 2014).
169 Id

170 Id at *27.
171 Id.
172 Id. at *27-28.
173 Id. at *28-29.

174 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *29 (D. Idaho Jan. 24, 2014).
175 Id. (internal quotation omitted).
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"improving quality." 17 6 The district court further noted that St. Luke's
Health Systems' internal documents from 2009 emphasized that market share among PCPs was "critical to sustaining a strong position relative to payer contracting."1 77
e.

St. Luke's Health Systems Twin Falls Market Example

Between 2002 and 2009, BCI avoided contracting with the dominant primary care provider, a facility managed by St. Luke's Health
Systems, in the city of Twin Falls in Idaho. 78 BCI believed that
"about [twenty] primary care providers within [fifteen] miles and
almost [fifty] providers within [thirty] miles" was sufficient to avoid
including the St. Luke's affiliate in BCI health plans in the area.179
Consequently, employers purchased very little insurance from BCI in
the Twin Falls area between 2002 and 2009 because employees did not
want to drive fifteen to thirty miles for primary care.s0 BCI consequently succumbed to St. Luke's Health Systems' leverage and
accepted their pricing proposals.""

f

Hospital-BasedBilling

The district court understood that, post-merger, St. Luke's Health
Systems would exercise its new market power to "charge more services at the higher hospital-based billing rates."' 8 2 The district court
cited a study from the U.C. Berkeley School of Public Health 83 finding "physician reimbursement may be higher for services rendered at
hospitals than in physicians' offices."'" The district court then found
the merger might result in potential anticompetitive effects, such as
increased prices "for routine ancillary services such as X-rays and lab176 Id. at *29-30.
177 Id. at *30.
178 Id.

179 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *30 (D. Idaho Jan. 24, 2014).
180 Id.
181 Id at *30-31.
182 Id. at *31.
183 Id. at *25

(citing

BERKELEY FORUM, A NEw VIsION FOR CALIFORNJA's HEALT-ICARE

(Feb. 2013), http://berke
leyhealthcareforum.berkeley.edu/wp-content/uploads/A-New-Vision-for-CaliforniaE2%80%
99s-Healthcare-System.pdf).
18 Id. at *31.
SYSTEM: INTEGRATED CARE WITH ALIGNED FINANCIAL INCENTIVEs 38
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oratory tests.""ss The United States Court of Appeals for the Ninth
Circuit rejected the district court's conclusions concerning "ancillary
services" because the district court "made no findings about St. Luke's
Health Systems' market power in the ancillary service market," and
further, "[t]he documents cited by the district court merely state that
St. Luke's hopes to increase revenue from ancillary services, not that it
plans to charge higher prices. "186
g.

Referrals

The merger agreement between Saltzer and St. Luke's Health
Systems did not require that "Saltzer [PCPs] [would] refer patients to
St. Luke's Boise hospital, nor did it require that Saltzer physicians use
St. Luke's facilities for ancillary services."' 17 It is standard practice in
the industry for PCPs to exercise their individual discretion when
referring patients for further care.' Despite the permissive language
of the St. Luke's Health Systems-Saltzer merger agreement about
PCPs' discretion regarding patient referrals, the district court found,
"in practice, that discretion has been exercised to favor the hospital
where the physician was employed."1 89 The court later cited this
trend-naming several specific examples of physician referral patterns
changing after an acquisition-when arguing this component of the
agreement did not alleviate concerns about anticompetitive effects
resulting from the merger.190
The district court described the assertion that Saltzer PCP referrals to St. Luke's Health Systems facilities would increase as "virtually
certain." 191 The district court found, despite Dr. Pate, CEO of St.
Luke's Health Systems, testifying that "as a physician, [he] would find
it completely objectionable for [St. Luke's] to direct where our physicians are supposed to refer business," the previous behavior of PCPs
185 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *31 (D. Idaho Jan. 24, 2014).
186 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d 775,
787 (9th Cir. 2015).
187 Id. at 782.
188 Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *34.
189 Id
190 Id.; see also St. Luke's, 778 F.3d at 787 (mentioning the potential for St. Luke's to
increase revenue due to higher referral rates from former Saltzer physicians).
191 Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *34-36.
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working for St. Luke's was more persuasive.1 92 For instance, St.
Luke's Health Systems purchased five specialty practices in the area,
and those practices began referring more patients to St. Luke's Health
Systems and correspondingly fewer patients to St. Alphonsus postacquisition. 1 93
The district court found evidence supporting this trend by examining several of those five firms.1 94 First, pre-acquisition, Idaho Cardiothoracic and Vascular Associates referred thirty-four percent of their
inpatient referrals to St. Alphonsus in Boise, and post-St. Luke's
acquisition, zero percent.1 9 5 Second, after St. Luke's acquired Boise
Orthopedic Clinic, the percentage of referrals to St. Alphonsus in
Boise dropped from fifty-seven percent to six percent.1 96 Third, this
pattern held true with a local imaging service: once purchased by St.
Luke's, it reduced referrals to St. Alphonsus from eighty-one percent
to nineteen percent.1 97
h.

Anticompetitive Effects Summation

The merger agreement between St. Luke's and Saltzer "result[ed]
in a substantial market share for St. Luke's in the Nampa market for
primary care services."198 The district court was primarily concerned
with the likelihood of four anticompetitive effects post-merger. First,
St. Luke's would control eighty percent of the market for PCPs in
Nampa, "and the HHI in the Nampa market [would] be 6,219," thus,
presumptively anticompetitive.1 99 Second, post-merger, St. Luke's
overwhelming market share would create a "dominant bargaining
position" when negotiating health plan reimbursement rates with
insurers, which would increase health plan prices and harm consumers
in the form of higher copays and deductibles. 2 m Third, Saltzer would
increasingly refer patients to St. Luke's facilities. 20 1 Fourth, and most
192
193
194
195
196

Id. at *34-36.
Id.
Id.
Id. at *34.
Id. at *34-36.

197 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *34-36 (D. Idaho Jan. 24, 2014).
198
199
200
201

Id.
Id.
Id.
See id. at *36.
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importantly, although the post-merger firm "[would] continue its outstanding quality of care, the cost of that care [would] rise as a result of
the merger. "202
4.

Saltzer-St. Luke's Merger-Specific Efficiencies Defense

The district court determined that the likely anticompetitive
effects, listed and described above, were sufficient to establish "a presumption that the merger would substantially lessen competition"
under Section 7 of the Clayton Act, and thus, the burden of production shifted to Saltzer-St. Luke's. 20 3
In an attempt to rebut the plaintiff's prima facie case, Saltzer-St.
Luke's presented four efficiency justifications for the merger. 2 04 First,
the merger attempted to lower costs by eliminating the FFS reimbursement system, which is widely considered "the principal reasonfor the extraordinary cost of the U.S. health care system;"" 5 second,
the post-merger firm would embrace a risk-based reimbursement system; 2 0 third, the merger would employ PCPs and integrate the patient
care process to improve qualitative health outcomes; 207 and fourth, the
post-merger firm would implement a shared electronic records system
allowing it to reduce medication and care conflicts among previously
separate medical care providers."*
a.

Eliminating the FFS Reimbursement System

The district court record reflects that industry experts commonly
fault FFS reimbursement "for the extraordinary cost of the U.S.
health care system." 2 " Saltzer initially attempted to ameliorate the
FFS system's problems without merging by using joint initiatives.
202 Id.

203 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *52 (D. Idaho Jan. 24, 2014) (citing FTC v. H.J.
Heinz Co., 246 F.3d 708, 715 (D.C. Cir. 2001)).
204 See generally id. at *36-48 (discussing specifics of efficiencies defenses). Saltzer and St.
Luke's also presented non-efficiencies justifications, such as entry, that are outside the scope of
this Note. The district court dismissed the non-efficiency justifications after minimal analysis. Id
at *48-49.
205
206
207
208

Id
Id
Id
Id.

at
at
at
at

*39.
*41.
*42.
*43-44.

209 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *39 (D. Idaho Jan. 24, 2014).
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However, those initiatives ". . . did not get a whole lot of things
accomplished . . . and what limited success was achieved often took

years to develop." 2 10 Consequently, Saltzer sought closer affiliations
with St. Luke's in an effort to accomplish its goal of shifting away
from a FFS reimbursement model.211 After numerous failed informal
agreements with other providers in the area, "Saltzer leadership
believed that a closer affiliation was necessary to permit Saltzer to
transition to value-based compensation, and did not view a joint venture or looser affiliation with St. Luke's as sufficient." 2 12 Saltzer and
St. Luke's took steps in their merger agreement to move away from
the FFS reimbursement model, which "results in incentives that lead
to uncoordinated care, fragmented care delivery, low-value services
and suboptimal population health." 2 13 The amended acquisition
agreement provided that as much as twenty percent of Saltzer's postmerger compensation would be based on risk- or quality-based incentives. 2 14 This portion of the agreement moved Saltzer-St. Luke's away
from a FFS system to a risk- or quality-based reimbursement system
that emphasized preventative care.215
b.

Implementing Risk-Based Reimbursement System

A risk-based reimbursement system differs from a FFS model
because it typically has a higher level of integration and a billing structure that incentivizes higher profits through preventative care instead
of increases in the number of services performed. 2 16 In a risk-based
reimbursement model, insurers pay providers a single set payment"capitation"-determined by "the average expected health care utilization for the patients given such factors as their age and medical history." 2 17 Unlike in a FFS model, providers in a risk-based
reimbursement system are incentivized to maintain healthy patients
210 Id. at *13-14.
211 See id. at *14.
212 Id. at *17.
213 Id. at *40.

214 See id. at *15-16.
215 See Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12CV-00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *37 (D. Idaho Jan. 24, 2014).
216 See id. at *41.
217 Id. at *41.
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by emphasizing preventative care and to find innovative ways of providing similarly high-quality services while cutting costs.

2 18

These efficiency increases are possible under a risk-based system
because of the waste in the American health care industry. 21 9 According to the National Academy of Sciences, "[thirty percent] to [forty
percent] of health care spending is waste," largely because of the
emphasis on "volume rather than value." 22 0 One of the greatest benefits of risk-based reimbursement is that "incentives are properly
aligned between providers and patients, so that providers have incentives to provide higher-value care at lower cost-not to provide higher
volume of care without regard to value." 2 21
c.

Employ PCPs

Saltzer-St. Luke's argued that making PCPs employees contributed to the development of integrated "team based medicine." 22 2 The
district court record indicated that, according to a study, "[ninety-five
percent] of physicians recognize they have a responsibility for lowering the cost of healthcare. "223 Saltzer-St. Luke's was unable to show
that making physicians employees created "merger-specific efficiencies." 224 The district court found "no empirical evidence to support
the theory that St. Luke's needs a coke group of employed primary
care physicians beyond the number it had before the Acquisition to
successfully make the transition to integrated care." 2 25
d.

Shared Electronic Record

Saltzer-St. Luke's described the importance of integrating health
care in a risk-based reimbursement system and stressed the need for
shared electronic records.2 26 An accessible, integrated electronic medical record database would enable "providers not only to communicate with one another in real time, but also to have a complete picture
218 See id.

219 See id. at *39-40.
220 Id. at *40.

221 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *42 (D. Idaho Jan. 24, 2014).
222 Id
223 Id (internal quotations omitted).
224 Id at *57-58.
225 Id at *43.
226 See id. at *42.
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of the medical progress of a patient as they consider their own treatment approach." 2 27 The availability of shared electronic records
would reduce the likelihood of patients receiving conflicting treatment
plans or prescription medications from disconnected providers.22 8
Fully integrated electronic records would also facilitate providermonitored preventative care and help to avoid potentially serious and
costly health care emergencies. 229 Further, electronic records would
allow patients to be more involved in decisions concerning their medical care while decreasing the time and costs associated with office visits: "patients [would] have secure email access to their physicians, as
well as the ability to track and manage their appointments, view their
lab results, and refill their prescriptions. "230 The primary impediment
to shared electronic records would be the extremely high initial capital
investment required.2 31
5.

HMGs and ACA Permit Efficient Mergers in Theory

Saltzer and St. Luke's intended the merger to lower health care
costs by switching away from FFS to risk-based reimbursement,2 32 by
expanding the number of patients treated, 2 33 and by improving the
quality of care by increasing information integration.2 34 This sort of
efficient merger, intended to improve patient health care outcomes is,
in theory, the sort of merger the Agencies encourage in their
HMGs. 23 5 The HMGs expressly permit efficiencies that "lead to new
or improved products, even if they do not immediately and directly
The ACA also encourages pro-competitive integraaffect price.
tion to improve health care outcomes and reduce prices.237 Facially,
227 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *43-44 (D. Idaho Jan. 24, 2014).
228 See id. at *44.
229 See id.
230 Id. at *45-46.
231 See id. at *45.
232 See Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d
775, 782 (9th Cir. 2015).
233 See Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12CV-00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *17 (D. Idaho Jan. 24, 2014).
234 See St. Luke's, 778 F.3d at 791.
235 See MERGER GUIDELINES, supra note 20, § 10 (defining efficiencies the Agencies say
should be considered-non-speculative, cognizable, merger specific efficiencies).
236 Id.
237 See Balto, supra note 112.
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the incentive structures of both the Agencies and the ACA align to
encourage pro-competitive health care integration, but in practice the
two areas of law are more difficult to reconcile.
II.

ANALYSIS

A.

Non-Price, Qualitative Efficiencies: The Current Legal Limbo

The Agencies' enforcement policies permit and encourage procompetitive mergers that provide pass-through efficiencies to customers by either lowering prices or increasing the quality of goods or services available in the relevant geographic markets. 23 8 The ACA
similarly encourages efficient consolidation as a means of accomplishing its two major goals for hospital care providers: (1) contain costs
and (2) improve quality of care.23 9 Initially, these two sets of objectives appear facially consistent, but conflict emerges in the horizontal
merger context because Section 7 of the Clayton Act prioritizes competition over internal efficiencies,240 putting the ACA and antitrust
objectives at odds over efficiencies in certain cases.24 1 When merging
firms would gain market power as a result of a merger, ACA efficiency objectives and antitrust competition concerns clash.242
1.

Market Power: The Cause of the Conflict

In the very first section of the HMGs, the Agencies clearly articulate that their primary concern throughout the HMGs is to prevent
the exercise of post-merger market power.24 3 Further, the ACA
explicitly maintains the applicability of federal antitrust laws to health
care providers, which Congress could have withheld if it intended the
ACA to singularly incentivize consolidation.24 Consequently, a clear
tension persists between the ACA's incentives nudging hospital care
238 See MERGER GUIDELINES, supra note 20, §§ 1, 10.
239 Singer, supra note 22, at 76; MERGER GUIDELINES, supra note 20, § 10.
240 See COMMENTS OF THE CONSUMER FEDERATION OF AMERICA ON THE PROPOSED HOR-

IZONTAL MERGER GUIDELINES, FrC FILE No. P092700, 7 (JUNE 4, 2010) ("Antitrust gives com-

petition, not internal operational efficiency, primacy in protecting customers.").
241 See Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d
775, 791-92 (9th Cir. 2015); see also Singer, supra note 22, at 79.
242 See Singer, supra note 22, at 79.
243 See MERGER GUIDELINES, supra note 20, § 1.
244 See Singer, supra note 22, at 80-81.
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providers towards efficient consolidation and the antitrust aspiration
to prevent the accumulation of anticompetitive market power through
mergers.24 5
Some prominent scholars do not consider this tension between
antitrust law and the ACA to be .a problem at all. Leemore Dafny, a
prominent economist with a background in health systems, convincingly argues that antitrust enforcement agencies are currently in a
strong position to oppose the sort of anticompetitive consolidation
amongst hospitals that led to increased care costs in the 1990s. 246 Further, although Dafny believes no efficiencies resulted during the 1990s
wave of hospital consolidation, she argues that enforcement agencies
should "weigh the potential [merger efficiencies] .

.

. which may arise

24 7
from cost reductions, improvements in quality, or access to care.'
So, despite the differing views on whether the tension between
the ACA and antitrust law is a form of beneficial regulation or a hindrance to efficient markets, many scholars like Leemore Dafny now
acknowledge certain antitrust statutes create incentive conflicts
between the two bodies of law. 248 The distinctions between the ACA
and antitrust law will likely become clearer as the efficiencies defense
gains greater acceptance.

2.

Efficiencies: Still in Their Infancy

Appellate courts began recognizing the efficiencies defense in
1991, in FTC v. University Health ,249 and since its initial recognition,
the defense has continued to gain support. 25 0 The Eleventh Circuit
initially articulated that considering merger efficiencies was significant
in determining whether a merger was likely to substantially lessen
competition. 25 1 The efficiencies defense, though gaining traction
among the appellate courts, still has never been successful where a
See id. at 79.
Dafny, supra note 35, at 198.
247 Id.; see Singer, supra note 22, at 79.
248 See Dafny, supra note 35, at 198; Singer, supra note 22, at 79.
249 FTC v. Univ. Health, 938 F.2d 1206, 1222 (11th Cir. 1991) (holding that "whether an
acquisition would yield significant efficiencies in the relevant market is an important consideration in predicting whether the acquisition would substantially lessen competition.").
250 See ProMedica Health Sys. v. FTC, 749 F.3d 559, 571 (6th Cir. 2014); FTC v. H.J. Heinz
Co., 246 F.3d 708, 720-22 (D.C. Cir. 2001); FTC v. Tenet Health Care Corp., 186 F.3d 1045, 105455 (8th Cir. 1999).
251 FTC v. Univ. Health, 938 F.2d 1206, 1222 (11th Cir. 1991).
245
246
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plaintiff established its prima facie burden.2 52 The efficiencies defense
is also recognized in the HMGs. 253 Despite the efficiencies defense
gaining prominence, the Ninth Circuit in St. Luke's refused to recognize non-price, qualitative efficiencies as potentially cognizable under
Section 7 of the Clayton Act.254
3.

The Ninth Circuit Erred By Rejecting Non-Price,
Qualitative Efficiencies

The Ninth Circuit in St. Luke's not only rejected the proffered
efficiency justifications based on the facts of the case, but also categorically refused to recognize the notion that non-price, qualitative efficiencies may satisfy a defendant's burden in rebutting anticompetitive
harm.255 Some of the earlier Supreme Court jurisprudence from the
1960s and 1970s concerning market concentration and the defendants'
market shares may have contributed to the Ninth Circuit's holding
rejecting non-price, qualitative efficiencies.25 6
The court may or may not have accurately decided whether the
efficiencies in St. Luke's were legally cognizable based on the standards in the HMGs; reasonable minds could disagree based on the
Yet, the
imprecise methods of calculating cognizable efficiencies.
court certainly deviated from the Agencies' HMGs which say
"[e]fficiencies also may lead to new or improved products, even if they
do not immediately and directly affect price." 25 8 Had the court
accepted non-price, qualitative efficiencies, the court may have
decided differently because St. Luke's and Saltzer made a compelling
case that their merger efficiencies would have mitigated the anticompetitive effects of the merger.

252 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d 775,
789 (9th Cir. 2015).
253 MERGER GUIDELINES, supra note 20, § 10.
254 St. Luke's, 778 F.3d at 791-92.
255 Id.
256 Hylton, supra note 42, at 99 ("Enforcement agencies have typically pressured courts to
adopt interpretations of the antitrust statutes that facilitate enforcement.").
257 See Dafny, supra note 35, at 198; Balto, supra note 128.
258 MERGER GUIDELINES,

supra note 20, § 10.
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Greater Medical Service Output

The non-price, qualitative increases in medical service output
should have been considered cognizable by the court. To be cognizable, merger efficiencies cannot be accomplished in another available
way that creates fewer anticompetitive effects; the claims must also be
verifiable, and they cannot be caused by any anticompetitive reduction in output or service.25 9
The St. Luke's-Saltzer merger resulted in increased medical care
output as former Saltzer PCPs were able to see more Medicare and
Medicaid patients who they tried to avoid previously because of their
lower reimbursement rates.2 60 Rival PCPs as well as the plaintiffs
might argue that this increase in output resulted from post-merger
market power, though that is not plausible as the new patients were
generally underserved individuals who Saltzer PCPs attempted to
avoid before the merger. 261 The St. Luke's capital infusion aspect of
the merger helped Saltzer PCPs shift away from FFS billing, which
freed up their time to help serve Medicare and Medicaid patients in
addition to their regular patients.26 2 Additionally, Saltzer PCPs did
not think they could take this sort of action on their own because of
financial constraints and the failure of previous attempts at joint ventures and partnership agreements.263
Increased PCP output post-merger should have been viewed as a
cognizable non-price, qualitative efficiency because there was no more
competitive avenue to higher output, the merger in fact increased output, and the consumer benefits were verifiable.26 4
b.

Moving Away from FFS to Risk-Based Reimbursement
System

The one area of agreement between all parties to the St. Luke's
lawsuit was that FFS was one of the main causes of health care cost
increases.265 The merger attempted to move Saltzer PCPs away from
259 MERGER GUIDELINES, supra note 20, § 10.

260 See Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12CV-00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *17 (D. Idaho Jan. 24, 2014).
261
262
263
264

Id.
Id. at *16-17.
Id. at *12-13.
MERGER GUIDELINES, supra note 20,

§ 10.

265 Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *39.
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what the judge described as "perhaps the principal reason-for the
extraordinary cost of the U.S. health care system." 2 6 6 FFS incentivizes
needless testing and procedures, does not emphasize preventative
care, and perpetuates waste while making the whole system more
costly for everyone.26 7 Estimates indicate that as much as forty percent of total health care spending is waste.268
Had the Ninth Circuit analyzed the risk-based reimbursement
system as a form of aggressive competition challenging FFS providers,
it potentially could have been considered a cognizable efficiency. St.
Luke's could have started this system on its own, though the same is
not true of Saltzer. 269 Thus, the plaintiffs' rebuttal arguments would
address whether the change in billing system was merger specific.

2 70

St. Luke's response would focus on a need to have a significant
enough presence in the Nampa PCP market.27 1
The court was likely right in concluding that a change in billing
system was not merger specific, and thus, not cognizable. Notwithstanding the court's decision, the elimination of FFS billing may be an
effective means of constraining costs in the U.S. health care system. 2 72
c.

Comprehensive Electronic Medical Record Storage

Comprehensive medical records at a provider's fingertips could
revolutionize health care delivery in the United States.273 An integrated and comprehensive electronic patient medical record database
would reduce the tens of thousands of avoidable injuries and deaths
that often result from an asymmetry of information. 2 74 Further, these
systems allow doctors to monitor their patient's vital signs and other
health indicators over the internet, they reduce office visits, and they
allow patients to be more active and informed about their treatment
options. 27 5 Additionally, an electronic patient medical record system
266
267
268
269
270

Id.
Id.
Id. at *40.
Id. at *16-17.
MERGER GUIDELINES, supra note 20, § 10.

271 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *11 (D. Idaho Jan. 24, 2014).
272 Id. at *16-17.
273 Id. at *44.
274 To ERR Is HUMAN, supra note 1.

275 Saint Alphonsus, 2014 U.S. Dist. LEXIS 182869, at *45.

CIVIL

374

[Vol. 27:3

RIGHTs LAW JOURNAL

would augment a shift toward risk-based reimbursement by strengthening the provider's ability to engage in well-planned preventative
care. These systems have only one significant downside, cost. 27 6
The top-of-the-line Epic system St. Luke's uses in its other facilities was prohibitively expensive for a small physician group like
Saltzer without assistance.27 7 The system cost St. Luke's $40 million
dollars to set up and operate, and the court's theory that St. Luke's
would allow other providers to use the service was only a theoretical
possibility that never came to fruition.27 8
Given the medical records system's ability to enhance the quality
of care provided by Saltzer's PCPs, thereby facilitating improved care
for up to 80% of Nampa residents in the adult PCP services market,
the system should have been considered a non-price qualitative efficiency of the highest value. 27 9 The merger was the only non-hypothetical means for Saltzer PCPs to gain access to the Epic medical record
storage system.2 " Thus, the court should have designated the Epic
system a cognizable efficiency because they were not gained through
anticompetitive restrictions on output or service; their benefits were
verifiable; and prohibitive cost made them merger specific.

4.

281

The Agencies' Remedy

The Agencies should act to clarify what position non-price, qualitative efficiencies currently occupy in the Agencies' horizontal merger
enforcement after the Ninth Circuit rejected their use in St. Luke's.
In the interest of providing fair notice to members of the public, the
business community, judges, and other antitrust practitioners, the
Agencies should reaffirm their commitment to the current articulation
of non-price, qualitative efficiencies found in the HMGs"[e]fficiencies may also lead to new or improved products, even if they
do not immediately and directly affect price." 2 2 To this end, the
Agencies could release a new version of the I-IMGs that recognizes
non-price, qualitative efficiencies as having the same burden shifting
276 Id. at 44-45.
277 Id. at 12.

278 Saint Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke's Health Sys., Ltd., No. 1:12-CV00560-BLW, 2014 U.S. Dist. LEXIS 182869, at *45 (D. Idaho Jan. 24, 2014).
279 Id. at *6.
280 Id. at *12.
281 See id.
282 MERGER GUIDELINES, supra note 20,

§

10.
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value as regular price efficiencies. Alternatively, the Agencies could
revise the HMGs to reconcile them with the Ninth Circuit's view and
categorically reject the use of non-price, qualitative efficiencies.
CONCLUSION

Under the current articulation of HMGs § 10, the Ninth Circuit
erred when it rejected outright the idea of non-price, qualitative efficiencies. It created tension with the ACA by stifling efficient consolidation, and it underscored the need for the Agencies to change HMGs
§ 10 to resolve this tension. The Agencies should reaffirm and clarify
the role of non-price, qualitative efficiencies codified in HMGs § 10,

or they should codify and reconcile the HMGs with the Ninth Circuit's
view.

