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INTRODUCTION

Dearborn, Michigan is synonymous with the American auto
industry. Dearborn was the birthplace of Henry Ford' and is now the
world headquarters of the Ford Motor Company.2 In many ways,
Dearborn is about as classically American as a city could ever be.
What might surprise you about it, however, is that it is also known for
some of the best authentic Middle Eastern food the United States has
to offer.3
Dearborn's culinary diversity is a product of a larger phenomenon-America's taste buds are evolving. Americans have developed
a craving for "ethnic cuisines," and market studies reflect that ethnic
foods have steadily grown in popularity over the past decade.' The
effects of that popularity are clear too: "Thai restaurants can be found
on the remote eastern shore of Virginia, just miles from the island
home of the fabled wild ponies of Assateague . . . Taquerias increas* George Mason University, Antonin Scalia Law School, J.D. Candidate, May 2017. 1
would like to extend my gratitude to the George Mason Civil Rights Law Journal, to all who
read this piece, and to my family.
1 Henry Ford's Birthplace, Original Site, Dearborn, Michigan, 1923, THE HENRY FORD,
https://www.thehenryford.org/collections-and-research/digital-collections/artifact/301616/ (last
visited Mar. 12, 2017).
2 Gabrielle Esperdy & Karen Kingsley, Ford Motor Company, Henry Ford II World
Center, SAH ARCHIPEDIA (2012), http://sah-archipedia.org/buildings/MI-01-VN133.
3 See Andrew Zimmern, Best Ethnic Food in the U.S., FoOD & WINE, http://www.foodand
wine.com/slideshows/andrew-zimmerns-favorite-ethnic-food-in-the-us/ (last visited Mar. 12,
2017).
4 See Stephanie Strom, American Tastes Branch Out, and Food Makers Follow, NY TIMES
(Jul. 8, 2013), http://www.nytimes.com/2013/07/09/business/american-palate-grows-more-adven
turous.html?ref=business& r=0.
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ingly outnumber diners along the highways of America, from Alabama to Oregon ... Indian and Chinese food ha[ve] penetrated smalltown America."' Further, data predicts the American love affair with
these foods will not stop any time soon.6
There looms just one large, unpalatable problem that threatens
the existence of this gastronomic renaissance. According to some
immigration law practitioners, "[f]or the past decade, U.S. immigration laws and regulations [have] failed to catch up to the growing
demand for professional cooks and chefs from all over the world."'
Aside from stagnant immigration laws, the restaurant industry has
struggled to find chefs because of the industry's typically razor-thin
profit margins.' Those meager profits have created an inability to pay
chefs wages which will support them in big cities.9
A system of unfavorable immigration policies has only further
complicated efforts to get chefs into restaurant kitchens. The exact
extent to which U.S immigration laws have hampered restaurants'
efforts to hire chefs is a subject of debate. It is clearly established,
however, that immigrants are strongly represented in the restaurant
industry in general. Although the immigrant population represents
13.5 percent of the total U.S. population,"o immigrants make up the
majority of the 12 million workers in the restaurant industry; moreover, they comprise up to 70 percent of the restaurant workforce in
Chicago and New York." More particularly, it is likely a significant
number of chefs are undocumented immigrants. In 2008, the Pew His5 Angelo A. Paparelli & Nathan Waxman, A New Immigration Recipe: Specialty Chefs
Need a Dream Act Too!, NATION OF IMMIGRATORS BLOG (Jan. 13, 2013), http://www.nationofimmigrators.com/immigration-reform/a-new-immigration-recipe-specialty-chefs-need-adream-act-tool.
6 See Strom, supra note 4.
7 Helen Parsonage & Alice Chen Anderson, AAO: Specialized Knowledge for Chefs, EMP
LAw, http://www.emplawfirm.com/aao-specialized-knowledge-for-chefs/
(last visited Mar. 12,
2017).
8 Roberto A. Ferdman, The CripplingProblem Restaurant-GoersHaven't Noticed but Chefs
Are Freaking out About, WASHINGTON PosT (Aug. 12, 2015), http://www.washingtonpost.com/
news/wonkblog/wp/2015/08/12/the-crippling-problem-people-who-eat-at-restaurants-haventnoticed-but-chefs-are-freaking-out-about/.
9 Id.

10 Jie Zong & Jeanne Batalova, Frequently Requested Statistics on Immigrants and Immigration in the United States, MIGRATION POLICY INSTITUTE (Mar. 8, 2017), http://www.migrationpolicy.org/article/frequently-requested-statistics-immigrants-and-immigration-united-states.
11 Sophia Tareen, Restaurants: The Next Front for the Immigration Debate?, AssoCIATED
PRESs (Jan.25, 2017), http://webcache.googleusercontent.com/search?q=cache:P7JIfsVEoyOJ:hos
ted2.ap.org/APDEFAULT/3d281c11a96b4ad082fe88aa0db04305/Article_2017-01-25-US-Sanc
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panic Center estimated about twenty-percent of the country's more
12
,1
than 2.5 million chefs and cooks were undocumented immigrants.
would be surprised if the slowdown in Mexican immigration isn't
responsible for more of the problem than many people realize," suggested Tyler Cowen, 13 an economics professor who has written extensively about the economics of the restaurant industry.14 Tyler Cowen
has suggested declining immigration is one of the three main reasons
for the current shortage of restaurant cooks." This may suggest immigration barriers for chefs. 16
While it may be interesting to consider the policy implications
that comprehensive immigration reform would hold for the culinary
industry, these implications are not the topic of this piece. Instead,
this Note will discuss a recent case from the U.S. Court of Appeals of
the D.C. Circuit that has bearing on an area where legal interpreters
can have an immediate impact, namely making employment-based
visas more accessible to chefs under the existing U.S. immigration
scheme.
To fully understand the plight of chefs under the U.S. immigration system, first consider more generally how visas in the employment-based visa categories have been used to bring "aliens," or
noncitizens,17 to the United States.

Practitioners explain that the

tuary%2520Restaurants/id-acG5551a64d64aa08e8a7ec50406dd4f+&cd=1&hl=en&ct=clnk&gl=
us.
12 Id.

13 Ferdman, supra note 8.
14 See generally TYLER COWEN, AN ECONOMIST GETS LUNCH: NEW RULES FOR EVERY-

(2012).
15 Ferdman, supra note 8 (explaining the other main reasons for the restaurant industry's
cook shortage are an improving economy and higher rents).
16 This author acknowledges that the terms 'chefs' and 'cooks' often carry different meanings as used in the restaurant industry. Whether one is a chef or a cook arguably depends on
one's formal education in the trade. See, e.g., G. Stephen Jones, The Difference Between a Cook
and a Chef, RELUCTANT GOURMET (Jun. 11, 2011), http://www.reluctantgourmet.com/difference-cook-chef/. Definitions in Webster's Third supports the theory of a distinction based on
education or skill, and seems to also support a distinction based on authority. Compare Chef
DAY FOODIES

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 383 (defining a chef in part as "a man

skilled in food preparation who has charge of the kitchen and kitchen personnel"), with Cook,
WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 500 (defining a cook in part as "one who

prepares a particular kind of food").
17 "An alien is any person who is not a citizen or national of the United States." Glossary,
U.S. CITIZENSHIP AND IMMIGRATION SERVICES (Sept. 23, 2013), http://www.uscis.gov/e-verify/
customer-support/glossary.
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problem begins with the EB-3 "immigrant visa"18 category-a popular
category within the U.S.'s alphanumeric visa systeml 9 with a typically
long waiting list for applicants. 2 0 Employers have "historically relied
on temporary [or nonimmigrant 21 ] visas-such as H-1B, L-1B, or 0-1
visas-to retain individuals with needed skills as they work their way
through [the backlogs created by EB-3 immigrant visa petitions]." 22
However, as a candid report from the U.S. Department of Homeland
Security recently admitted, "as the backlogs for EB-3 visas grow
longer, it is increasingly the case that temporary visas fail to fill the
gap. "23
Temporary visas fail to fill the gap for a variety of reasons. For
instance, there are talented chefs who struggle to demonstrate their
equivalent of an advanced degree in their trade within the Hi-B visa
category,24 who are not publically recognizable enough to fit into the
0-1 visa category, 25 and who are plagued by inconsistent adjudication
in the L-1B visa category. 26 ' This creates a void in the U.S. culinary
18 "An immigrant visa is the visa issued to persons wishing to live permanently in the U.S."
Immigrant Visas v. Nonimmigrant Visas, U.S. CUSTOMS AND BORDER PROTECTION (Aug. 20,
2015), https://help.cbp.gov/app/answers/detail/a-id/72/-/immigrant-visas-vs.-nonimmigrant-visas.
19 The U.S. immigration visa system is comprised of visas that are nicknamed primarily
based on their location in their statute of origin, the Immigration and Nationality Act. For
instance, INA § 101(a)(15) defines most nonimmigrant visa categories, like B (tourist or visitor
visa) and H (specialty occupation or professional visas), and categories are divided into subgroups such as B-1, H-1B, H-4; these subcategories are where these visas get their common
names. 8 U.S.C. § 1101(a)(15) (2012); INA § 101(a)(15).
20 "In one of the most commonly used visa categories for recruiting a professional cook, the
EB-3 (Third Preference Employment-based) visa, the wait time can be three years or longer
depending on the country [of the chef's origin] . . . That option gets stale quickly when restaurants open and close within three years." Helen Parsonage & Alice Chen Anderson, supra note
7.
21 Immigrant Visas v. Nonimmigrant Visas, supra note 18 (stating "A nonimmigrant visa is
the visa issued to persons with a permanent residence outside the U.S. but who wishes to be in
the U.S. on a temporary basis i.e. tourism, medical treatment, business, temporary work, or
study.").
22 Jeh Charles Johnson, U.S. Department of Homeland Security, Policies Supporting US
High-Skilled Businesses and Workers (Nov. 20, 2014), http://www.dhs.gov/sites/default/files/publications/14_1120_memobusinessactions.pdf.
23 Id.

24 See, e.g., Petitioner: [IDENTIFYING INFORMATION REDACTED BY AGENCY],
2012 WL 9160018, 11 (USCIS AAO case) (Jul. 17, 2012).
25 See, e.g., Christopher Faherty, Celebrity Chefs Face Visa Troubles, NY SUN (Dec. 26,
(quoting a
2006), http://www.nysun.com/new-york/celebrity-chefs-face-visa-troubles/45678/
spokesman for the U.S. Citizenship and Immigration Services who said of chefs applying for 0visas, "It would have to be someone like Wolfgang Puck.").
26 See infra Part I.A.4.
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industry, specifically by preventing talented foreign chefs from
obtaining visas.
The court's recent holding in Fogo De Chao (Holdings) Inc. v.
U.S. Dept. of Homeland Sec. should inform legal interpreters in this
area. The Fogo case dealt with an international restaurant's appeal of
an L-1B visa application rejected by the Administrative Appeals
Office (the AAO). 27 L-1B visas allow companies to transfer employees to the United States and require that an employee have "specialized knowledge." 28
In Fogo, the international restaurant filed the application on
behalf of a Brazilian steakhouse chef it was employing in Brazil. 29 The
AAO rejected the application because it determined the restaurant
did not show the chef had "specialized knowledge" distinguishing him
from a potential new hire in the U.S. 30 Essentially, the restaurant
could not show why it should not hire and train a new employee in the
United States that could perform the chef's job." The restaurant
argued that its Brazilian steakhouse chef possessed specialized knowledge in part because he had culturally-acquired skills that contributed
to the restaurant's product-an authentic Brazilian steakhouse experience.3 2 It argued his upbringing prior to his employment added to his
specialized knowledge.33 The AAO and the district court both disagreed with the restaurant.34 In Fogo, the court reversed the district
court by examining the text of the enabling statute, the Immigration
and Nationality Act (the INA) as amended in 1970, and accompanying administrative guidance.35
27 The AAO is the appeals board for the U.S. Citizenship and Immigration Services
(USCIS). USCIS is the government agency charged with processing immigration benefit applications and is nested within the U.S. Department of Homeland Security (DHS). About Us, U.S.
CITIZENSHIP AND IMMIGRATION SERVICES (Aug. 14, 2015), http://www.uscis.gov/aboutus.

M 8 U.S.C. § 1101(a)(15)(L) (2012); INA § 101(a)(15)(L) (2014); 8 C.F.R. § 214.2(l)(1)(i)
(2016).
29 Fogo De Chao (Holdings) Inc. v. U.S. Dept. of Homeland Sec., 769 F.3d 1127, 1130
(D.C. Cir. 2014)
30 Id. at 1134.
31 Id. at 1130.
32 Id. at 1140.
33 Id.

34 Fogo De Chao (Holdings) Inc. v. U.S. Dept. of Homeland Sec., 769 F.3d 1127, 1135
(D.C. Cir. 2014). The AAO is not a federal court, but its decisions are subject to federal court
review.

See Precedent Decisions, U.S. CITIZENSHIP AND IMMIGRATION SERVICES (Sept. 10,

2013), https://www.uscis.gov/laws/precedent-decisions.
35 See Fogo, 769 F.3d at 1139-41.
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The Fogo case held that an employee's cultural knowledge cannot be categorically rejected as a form of "specialized knowledge" for
L-1B visa purposes.36 This Note will bolster that holding on the
grounds that the court decided consistently with aspects of certain
administrative guidance on "specialized knowledge" the court did not
even consider. This Note will also explain the potential future significance of Fogo.
Part I.A. of this Note will survey temporary and permanent immigration options that have commonly been used for chefs and identify
their shortcomings. This discussion will include the H-1B, 0-1, L1-B
non-immigrant visa categories as well as the EB-3 immigrant visa category. Part I.B. will examine the L-1B visa's "specialized knowledge"
requirement, tracing the administrative guidance that has attempted
to clarify it. This will provide the necessary background for an assessment of the Fogo case. Part I.C. will discuss the facts, issues, disposition, and dissent in Fogo. Part II will assess the court's decision and
explain why this result is a victory for the administrative interpretation surrounding "specialized knowledge," including pieces of the puzzle the court did not consider. The Conclusion will observe new
administrative and litigation developments surrounding the "specialized knowledge" requirement and Fogo and will suggest Fogo's
potentially broader significance.
I.
A.

BACKGROUND

A Void in the System: Surveying Visa Categories and How They
Apply to Chefs
1.

H-1B

As suggested above, the U.S. visa system has failed to accommodate foreign chefs who are eager to contribute their talents to the U.S.
culinary industry. The H-1B visa is one culprit.
H-1B visas benefit "noncitizens coming temporarily to the United
States to provide services in a 'specialty occupation,' loosely meaning
professional positions."3 7 There are several requirements for the H36 Id. at 1139.
37 THOMAS A.
402 (7th ed. 2012).

ALEINIKOFF

ET

AL., IMMIGRANTS AND CITIZENSHIP: PROCESS AND POLICY
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lB visa 38 and, among them, the job sought by the alien must qualify as
a "specialty occupation." 39 Congress defined a specialty occupation as

involving the "theoretical and practical application of a body of highly
specialized knowledge."' Also, a specialty occupation ordinarily requires "attainment of a bachelor's degree or higher degree in the specific specialty as a minimum for entry into the occupation in the
United States."4 1
As an alternative to the degree requirement, an H-lB applicant
may show a specialty occupation with experience "equivalent to the

completion of [a degree in that specialty]."4 2 This may appear to provide relief to chefs, who work in an industry functioning largely without formal education requirements 43 and in which some of the
industry's best are self-taught." However, chefs experience difficulty
in defining a degree's worth of knowledge where an employer desires

skills not easily comparable with a certified program of study.

38 8 U.S.C. § 1101(a)(15)(H)(i)(b) (2012); INA § 101(a)(15)(H) (2014); 8 C.F.R.
§ 214.2(h)(1)(i) (2016). What follows is the statutory authority for the H-lB visa program:
(a)(15) The term "immigrant" means every alien except an alien who is within one of the
following classes of nonimmigrant aliens- . . . (H) an alien (i) . . . (b) subject to [8 U.S.C.

§ 1182(j)(2) (1994 & Supp. IV 1998)] who is coming temporarily to the United States to
perform services ... in a specialty occupation described in [8 U.S.C. § 1184(i)(1) (2013)]
or as a fashion model, who meets the requirements for the occupation specified in [8
U.S.C. § 1184(i)(2) (2013)] or, in the case of a fashion model, is of distinguished merit and
ability, and with respect to whom the Secretary of Labor determines and certifies to the
Attorney General that the intending employer has filed with the Secretary an application
under [8 U.S.C. § 1182(n)(1) (2013)].
39 8 U.S.C. § 1101(a)(15)(H)(i)(b) (2012); INA § 101(a)(15)(H) (2014); 8 C.F.R.
§ 214.2(h)(1)(i) (2016).
40 8 U.S.C. § 1184(i) (2013); INA § 214(i) (2011); 8 C.F.R. § 214.2(h)(4)(ii) (2016).
41 Id.

42 8 U.S.C. § 1184(i)(2)(C) (2013); INA § 214(i)(2)(C) (2011).
43 See generally Terence Chea, Culinary School Grads Claim They Were Ripped Off, HuFFINGTON POST (Sept. 9, 2011), http://www.nbcnews.com/id/44393771/ns/us-news-life/t/culinaryschool-grads-claim-they-were-ripped/#.WJBmIrYrJE5 (stating many of the jobs that culinary
school graduates of California Culinary Academy obtained did not require a formal culinary
education).
44 See, e.g., Jamie Oliver (also known as "The Naked Chef"), Ina Garten (also known as
"Barefoot Contessa"), and Tom Colicchio (host of "Top Chef"). Robin Shreeves, 5 Famous SelfTaught Chefs, MOTHER NATURE NETWORK (Nov. 6, 2013), http://www.mnn.com/food/healthyeating/blogs/5-famous-self-taught-chefs.
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For example, 45 imagine an H-1 B-petitioning restaurant desires a
chef with knowledge of how to make both Vietnamese pho soup 46 and
Spanish paella.4 7 In such a case, the AAO could find this requisite
knowledge is "primarily gained through experience, not a .

.

. degree

in a specific discipline."4 In other words, the AAO may have significant leeway in deciding whether a culinary degree would cover the
knowledge sought or whether the knowledge is instead so specific that
it could only be learned by experience. In the latter instance, the
AAO could find the petitioner to have "submitted insufficient documentation" to distinguish the proffered chef position from "similar
but non-degreed employment." 49 The H-1B-petitioning restaurant
would thus not succeed in demonstrating that the chef possesses a specialty occupation and would not succeed in obtaining the visa.
More generally, chefs seeking H-1B visas compete for limited
visas in a pool of applicants that fills up at almost eye-popping rates.
In Fiscal Year (FY) 2008, "[United States Citizenship and Immigration Services (USCIS)] received twice the number of petitions needed
to fill the yearly quota on the very first day of the filing period.""o
Admittedly, the recession in late 2008 stemmed the tide of H-1B
applications, yet applicants since that time have again managed to
reach the yearly quota months in advance of the following filing
period.
2.

EB-3

The EB-3 immigration visa results in permanent residency status
for the applicant.5 2 Unlike the H-1B visa's "specialty occupation"
45 This example is based on the facts of Petitioner: [IDENTIFYING INFORMATION
REDACTED BY AGENCY] 2009 WL 6520573, 7 (USCIS AAO case) (Oct. 8, 2009).
46 Pho is a "type of Vietnamese soup, typically made from beef stock and spices to which
noodles and thinly sliced beef or chicken are added." OXFORD DICTIONARIES, http://www
.oxforddictionaries.com/us/definition/americanenglish/pho.
47 Paella is "a Spanish dish of rice, saffron, chicken, seafood, etc. cooked and served in a
large shallow pan." OXFORD DICTIONARIES. http://www.oxforddictionaries.com/definition/eng
lish/paella.
48 Petitioner: [IDENTIFYING INFORMATION REDACTED BY AGENCY] 2009 WL
6520573, 7 (USCIS AAO case) (Oct. 8, 2009).
49 Id.

ET AL., supra note 37, at 404.
Id. (stating that H1-B petitions filings in both FY 2010 and FY 2011 reached the number
needed to fill the quota 9-10 months after the filing period opened).
52 Permanent Workers, U.S. CITIZENSHIP AND IMMIGRATION SERVICES (Jul. 15, 2015),
http://www.uscis.gov/working-united-states/permanent-workers.
50 ALEINIKOFF
51
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requirement, the requirements for EB-3, or third preference immigrants, are relatively straightforward. 53 Under the EB-3, those
included are "skilled workers," or aliens with "a minimum of [two]
years training or work experience, not of a temporary or seasonal
nature."5 4 The EB-3-petitioning company files a labor certification to
demonstrate there are no qualified workers available in the U.S. for
the position the alien is seeking to fill.55

In the EB-3 category, chefs and restaurants are forced to cope
with the exceptionally high demand for this immigration visa. Congress permits 65,000 yearly admissions in the aforementioned, highly
competitive H-1B category.5 6 in contrast, Congress permits only
40,000 yearly admissions for the EB-3 category.5 ' The EB-3 category
includes not only "skilled workers" but professionals having only baccalaureate degrees, as well as unskilled workers who would fill positions for which there is a shortage of American workers. 8 Moreover,
accompanying family members of the EB-3 beneficiaries count against
the numerical ceiling in this category.5 9 The sheer volume of EB-3
visa seekers and their family members typically creates a long visa
wait in this category.60
An example of the relationship between the EB-3 waitlist and the
volatile restaurant business is useful here. Picture a New York restau53 8 U.S.C. § 1153(b)(3) (2006); INA § 203(b)(3)(A)(iii) (2011).
54 8 U.S.C. § 1153(b)(3) (2006); INA § 203(b)(3)(A)(iii) (2011); Employment-Based Immigration: Third Preference EB-3, U.S. CITIZENSHIP AND IMMIGRATION SERVICES (Jul. 15, 2015),
http://www.uscis.gov/working-united-states/permanent-workers/employment-based-immigrationthird-preference-eb-3.
55 INA § 203(b)(3)(C)(iii) (2011); 8 U.S.C. § 1153(b)(3) (2006); Employment-Based Immigration: Third Preference EB-3, U.S. CITIZENSHIP AND IMMIGRATION SERVICES (Jul. 15, 2015),
http://www.uscis.gov/working-united-states/permanent-workers/employment-based-immigrationthird-preference-eb-3.
56 Characteristicsof H-1B Specialty Occupation Workers, U.S. CITIZENSHIP AND IMMIGRATION SERVICES (Feb. 26, 2015), http://www.uscis.gov/sites/default/files/USCIS/Resources/
Reports%20and%20Studies/H-1B/h-1B-characteristics-report-14.pdf.
57 Both 8 U.S.C. § 1153(b)(3) (2006) and INA § 203(b)(3)(A)(iii) (2011) show Congress
designated yearly visa allotments in the EB-3 category as 28.6 percent of the worldwide ceiling
of employment immigrant visas, which Congress periodically updates. Since the Immigration Act
of 1990, Congress has allowed 140,000 admissions to the five employment based categories. The
calculation of 40,000 is an approximation of 28.6 percent of 140,000; ALEINIKOFF ET AL., supra
note 37, at 279.
58 ALEINIKOFF ET AL., supra note 37 at 280.
59 Id. at 274.
6 This volume is subject to a country-by-country basis, however. See, e.g., Visa Bulletin for
November 2015, U.S. DEPARTMENT OF STATE (Nov. 2015), http://travel.state.gov/content/visas/
en/law-and-policylbulletin/2016/visa-bulletin-for-november-2015.html.
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rant that aims to preserve the Delhi-style tandoori61 cooking tradition
is seeking a highly-skilled chef from Delhi, India. 62 The restaurant
decides to file a labor certification 6 3 in early 2003, the first step in the
process. 64 After the labor certification has been approved, USCIS will
process the restaurant's visa petition. 65 At this point there may be
quite a wait; a full decade later, the restaurant, if still open and if still
under management that desires to hire the chef, may still be awaiting
a visa appointment due to the Indian EB-3 backlog. 66 Thus, in the real
life context of the restaurant industry, the EB-3 waitlist works far too
sluggishly to be a reliable visa source for chefs.
3.

0-1

The Immigration Act of 1990 created the 0-1 visa for individuals
with world-class talent or extraordinary ability. 67 The 0-1 visa applies
to applicants in the sciences, the arts, education, business, or athletics
who have demonstrated records of extraordinary achievement. 6 8 Congress, however, created the 0 visa category 69 specifically with athletes
61 Tandoori describes cooking using a "tandoor," or a "cylindrical clay oven in which food
is cooked over charcoal." MERRIAM-WEBSTER, http://www.merriam-webster.com/dictionary/
tandoor.
62 This example is derived from: Paparelli & Waxman, supra note 5.
63 An employer typically must file a labor certification to meet protectionist provisions of
our immigration system. Employers seeking most employment-based visas for employees must
show that there are no domestic workers available to perform such work and that the entry of
the noncitizens will not adversely affect the wages and working conditions of those similarly
employed in the United States. THOMAS A. ALEINIKOFF ET AL., supra note 37, at 275.
64 8 U.S.C. § 1182 (a)(5)(A)(i) (2010); INA § 212(a)(5)(A)(i) (2010).
65 ALEINIKOFiF ET AL., supra note 37, at 355.
66 Paparelli & Waxman, supra note 5; see also Visa Bulletin for November 2015, supra note
60 (stating that, as of November 2015, EB-3 green card requests from India dating back to April
2004 are just now being processed).
67 8 U.S.C.
§ 1101(a)(15)(0) (2012); INA § 101(a)(15)(0) (2014); 8 C.F.R.
§ 214.2(o)(3)(ii)-(iii) (2016). Extraordinary ability is defined as "a level of expertise indicating
that the person is one of the small percentage who have arisen to the very top of the field of
endeavor." 8 C.F.R. § 214.2(o)(3)(ii) (2016). An 0 visa remains valid for up to three years, with
the precise duration decided by the USCIS Director. 8 C.F.R. § 214.2(o)(6)(iii)(A) (2016).
68 0-1 Visa: Individuals with ExtraordinaryAbility or Achievement, U.S. CITIZENSHIP AND
IMMIGRATION SERVICES (Sept. 14, 2015), http://www.uscis.gov/working-united-states/temporaryworkers/o-1-visa-individuals-extraordinary-ability-or-achievement.
69 The 0 visa category embraces not only those with "extraordinary ability" (0-1 visa
recipients), but includes those who are vital to the 0-1's performance or production (0-2 visa
-recipients), as well as the dependents of 0-1's and 0-2's (0-3 visa recipients). 8 U.S.C.
§ 1101(a)(15)(0) (2012); INA § 101(a)(15)(0) (2014).
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and entertainers in mind.o Other culturally significant positions of
employment, like culinary chefs, do not fall as clearly into this
category.7 1
The 0-1 visa is not a viable option for restaurants to obtain chefs
either. Chefs who are of 0 visa repute would be prohibitively expensive 72 and difficult to find for the average American restaurant, which
struggles to find even adequately qualified chefs. 73 A real-life example demonstrates the kind of applicant that might typically be
awarded an 0-1. A New York law firm obtained an 0-1 visa for a
French pastry chef who had acquired a master pastry chef certification
in France, 74 had won prestigious culinary awards, and whose achievements well-known international newspapers had publicized. 75

It is

thus unrealistic for most restaurants to obtain trained chefs from
abroad via the 0-1 visa because of the high standard of public acclaim
required of the applicant, and the practical costs involved.
4.

L-1B

The court in Fogo specifically addressed an important issue that
boiled over concerning the adjudication of an L-1B visa for a particular chef. 76
The broader L visa category allows U.S. companies with foreign
operations to transfer alien employees to the U.S. 77 These employees
70 Angelo A. Paparelli & Mona D. Patel; The Immigration Act of 1990: Death-Knellfor the
H-IB?, 25 THE INTL LAw. 995, 995-96 (1991); see also ALEINIKOFF ET AL., supra note 37, at 405

(stating that, although Congress in the Immigration Act of 1990 keyed its new requirements for
the H-1B category to a degree requirement, Congress also created the new nonimmigrant classifications of the 0 and P visa to accommodate previously eligible performing artists and athletes
from the H-1B category).
71 Paparelli & Patel, supra note 70, at 1000.
72 See Ferdman,supra note 8 (citing an estimate from the National Restaurant Association
which found a 4.5 percent median profit margin for restaurants with average checks of $25 and
higher).
73 See Ferdman, supra note 8 (reporting separate accounts from Chicago, New York, Seattle, and San Francisco that "good cooks are getting harder to come by.").
74 Romuald Guiot, FooD'N

CHEFS, http://www.foodnchefs.com/chef/romuald-guiot/313

(last visited Mar. 12, 2017).
75 0-1 and 0-2 Visa Approvals Secured for French Pastry Chefs, WILDES & WEINBERG
P.C., http://www.wildeslaw.comlindex.php/immigration-topics/1209-o-1-and-o-2-visa-approvalssecured-for-french-pastry-chefs (last visited Mar. X, 2017).
76 Fogo De Chao (Holdings) Inc. v. U.S. Dept. of Homeland Sec., 769 F.3d 1127, 1141
(D.C. Cir. 2014).
77 8 U.S.C. § 1101(a)(15)(L) (2012); INA § 101(a)(15)(L) (2014); 8 C.F.R. § 214.2(l)(1)(i)
(2016).
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are called "intracompany transferees"7 and are permitted to stay in
the U.S. on a temporary basis." The alien must have, within the past
three years, spent one continuous year working for the company.80
One portion of the L visa prescribes requirements for the qualifying
business that is transferring and receiving the alien beneficiary into
the U.S." The other portion of the L visa, the one relevant here, concerns the qualifications of the alien and creates two L visa subtypes.
The alien will seek an L-1A visa if she works in a managerial or execu-,
tive position, but otherwise the alien will seek an Li-B visa, requiring
she show "specialized knowledge."'
"Specialized knowledge" is defined by statute as, "knowledge of
the company product and its application in international markets
or . . . an advanced level of knowledge of processes and procedures of
the company. "83 USCIS was granted the ability to define or clarify
this term in regulatory language.' USCIS mandates that a company
seeking to classify an alien as L-1B eligible include in its application a
detailed description of the services the alien will perform." In clarifying the legal standard of "specialized knowledge," USCIS only added,
however, that the term denotes knowledge of the petitioning organization's "services, research, equipment, techniques, management, or
other interests." 8 6
78 8 C.F.R. § 214.2(l)(1)(i) (2016).
79 Administrative regulations specify an individual in L status may stay for up to five years.
8 C.F.R. § 214.2(l)(12)(i) (2016).
80 8 U.S.C. § 1101(a)(15)(L) (2012); INA § 101(a)(15)(L) (2014); 8 C.F.R. § 214.2(l)(1)(i)
(2016).
81 The transferring entity and the U.S. entity must be related either as the same business
organization, or as a parent, subsidiary, or affiliate. 8 C.F.R. § 214.2(1)(1)(ii)(G)(1) (2016).
8 8 U.S.C. § 1101(a)(15)(L) (2012); INA § 101(a)(15)(L) (2012); 8 C.F.R. § 214.2(1)(1)(i)
(2016).
8 8 U.S.C. § 1184(c)(2)(B) (2013); INA § 214 (c)(2)(B) (2013). The statute in its entirety
reads:
For purposes of section 101(a)(L) [8 U.S.C. § 1101(a)(15)(L) (2012)], an alien is considered to be serving in a capacity involving specialized knowledge with respect to a company if the alien has a special knowledge of the company product and its application in
international markets or has an advanced level of knowledge of processes and procedures
of the company.
8 Cf WILLIAM F. Fox, JR., UNDERSTANDING ADMINISTRATIVE LAW 1 (4th ed. 2000),
https://www.lexisnexis.com/documents/pdf/20090218103837_1arge.pdf (stating that because Congress cannot be experts on all legislative matters, federal agencies are charged with promulgating
the "details" of legislation in their purview).
85 8 C.F.R. § 214.2(l)(1)(ii)(D) (2016).
86 Id.
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The practical effect of the statutory and regulatory language as
written was that, "The statutory and regulatory definitions of specialized knowledge are mirror images."8 7 Since that time, "[USCIS] and
its predecessor agency, the Immigration and Naturalization Service,
have made ongoing efforts to clarify the ambiguous definition of specialized knowledge.""
These efforts have proven largely unsuccessful. In 2012, USCIS
data revealed the agency dramatically increased denials of L-1 and H1B petitions over the preceding four years.8 9 Based on this trend, a
Forbes reporter concluded, "The evidence indicates adjudicators or
others at [USCIS] changed the standard for approving L-1B and other
petitions in recent years, beginning in FY 2008 and FY 2009."' The
problem has only worsened since 2012-the denial rate for L-1B visa
petitions soared to an all-time high of 35% in FY 2014.91 By comparison, the denial rate in 2006 was only 6% and USCIS data shows a
steady climb thereafter. 92
Immigration practitioners have lamented the rising rate of L-1B
application denials. Denise Rahmani, director of the U.S. immigration
program of a prominent computer technology corporation, is one such
practitioner. 93 She arranges L-1B paperwork for the company's foreign employees when the company wants to bring them to the U.S. 94
She reported USCIS denied 38% of her company's L-1B visa requests
in 2011.95 "It used to be almost none of them got rejected," Rahmani
explained.' Like the Forbes reporter concluded, she attributed dramatic changes in visa approval rates to inconsistent agency decision87 Lorna A. De Bono et al., Success With L-IBs In An Era Of Increased USCIS Scrutiny, SEYFARTH SHAw LLP, 2 (Jul. 30, 2008), http://www.seyfarth.com/dir-docs/publications/
AttorneyPubs/L1B%20article%202008%20for%20Mondaq.pdf.
88 Id.

89 Stuart Anderson, New Research Finds Soaring Denial Rates for High Skill Professionals,
FORBES (Feb. 12, 2012), http://www.forbes.com/sites/stuartanderson/2012/02/12/new-researchfinds-soaring-denial-rates-for-high-skill-professionals/.
90 Id
91 L-1 Denial Rates Increase Again For High Skill Foreign Nationals, NATIONAL FOUNDATION FOR AMERICAN POLICY, 1 (Mar. 2015), http://nfap.com/wp-content/uploads/2015/03/NFAP-

Policy-Brief.L-1-Denial-Rates-Increase-Again.March-20151.pdf.
92 Id.
93 Elizabeth Dwoskin, Want to Move a Worker to the U.S.? Good Luck, BLOOMBERG BUSI-

NESS (Jun. 14, 2014), http://www.bloomberg.com/bw/articles/2012-06-14/want-to-move-a-workerto-the-u-dot-s-dot-good-luck.
94 Id.
95 Id.
96 Id.
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"It feels like [a] roll of the dice every time," she
98

commented.
B.

L-1B's Elusive "Specialized Knowledge" Requirement
1.

Evolving Administrative Understandings of "Specialized
Knowledge"

The U.S. Department of Homeland Security (DHS) recently held
an increasing concern that the L-1B visa category in particular was
subject to abuse by companies, and in 2006, the DHS Inspector General warned the limits upon specialized knowledge "may not be sufficiently restrictive."99 Several immigration law professors suggested
the DHS feared the L-1B category was being used as a work-around
to the statutory cap for H-1B alien employees." After 2006, the
"USCIS's Administrative Appeals Office issued a series of . . . decisions imposing more demanding standards."ol These recent AAO
decisions might seem responsible for introducing the specialized
knowledge issue in Fogo. Even before those decisions, however, the
DHS published guidance memoranda that ripened the specialized
knowledge issue because the memoranda only created confusion.
2.

The Puleo Memo

In 1994, following the Immigration Act of 1990 (commonly
known as "ImnAct90"), the Immigration and Naturalization Service
(INS) set out a regulatory definition for "specialized knowledge" to
guide L-1B adjudication.1 02 James Puleo, INS's Acting Executive
Associate Commissioner, issued the policy in a memorandum entitled
"Interpretation of Special Knowledge" ("The Puleo Memo"). 10 3
97 Id.
98 Id.

9 See Review of Vulnerabilities and Potential Abuses of the L-1 Visa Program, U.S.
DEPARTMENT OF HOMELAND SECURITY, Office of Inspector General, Office of Inspections and

Special Reviews (Jan. 2006), https://www.oig.dhs.gov/assets/Mgmt/OIG_06-22_JanO6.pdf.
100 ALEINIKOFF ET AL., supra note 37, at 407.
101 Id.

102 See Fogo De Chao (Holdings) Inc., 769 F.3d at 1130-31.
103 Memorandum of James A. Puleo, Acting Exec Associate Comm. Office of Operations,
INS on Interpretation of Special Knowledge 1, CO 214L-P (Mar. 9, 1994), https://shusterman
.com/pdf/1lbspecializedknowledgememo.pdf [hereinafter Puleol.
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Puleo first recognized the pre-1990 regulatory definition of specialized knowledge-"that the beneficiary possess an advanced level
of expertise and proprietary knowledge not available in the United
States labor market."" ImmAct9O defined specialized knowledge as
follows: "The alien has a specialized knowledge if he/she has (1) special knowledge of the company product and its application in international markets or (2) has an advanced level of knowledge of the
processes and procedures of the company.""os Puleo acknowledged
that ImmAct9O's definition left no place for previous regulatory language requiring "expertise" and "proprietary knowledge."" In short,
Congress redefined specialized knowledge to make "a lesser, but still
high standard," according to Puleo.10 7
Also, Puleo gave further color to the words "special" and
"advanced" as they appeared in the ImmAct9O text. With the assistance of Webster's Dictionary, he found that, although an employee's
knowledge need not be proprietary or unique, the knowledge must
still be "uncommon" or "different" from that generally found in the
particular industry. 0 s Puleo said other indices of specialized knowledge included the "difficult[y] and significant economic inconvenience" required to "impart [knowledge] to another individual," and
whether the knowledge could be transferred in a "reasonable period
of time."10
Puleo supplied three general illustrations of situations where an
alien possessed special knowledge."o Importantly, he also noted, specialized knowledge can apply to any industry, including service and
manufacturing firms, and can involve any type of position.""'
The first illustration provided the following: "[A] foreign
company manufactures a product which no other firm manufactures .... The alien is familiar with the various procedures involved in
the manufacture, use, or service of the product."" 2 It is not difficult to
picture the application of this example in the culinary context; imagine
a multinational incorporated bakery has a one-of-a-kind delightful
104 Id.
105

Id. (parenthetical devices inserted).

106 Id.

Id
Id.
109 Puelo, supra note 103, at 1.
107

108

110 See id. at 2-4.
111 Id. at 4.
112

Id. at 3.
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treat that no competitors offer, like a croissant-doughnut hybrid. 113
An alien baker who is familiar with that treat's recipe has "specialized
knowledge" for L-1B purposes.
Puleo offered a second illustration: "[A] foreign company manufactures a product which is significantly different from other products
in the industry" (emphasis added).' 14 The foreign company must have
an employee with the same aforementioned "knowledge required to
sell, manufacture, or service the product.""' Most significantly, a
company will succeed in demonstrating the employee's specialized
knowledge only when the company "would experience a significant
interruption of business in order to train a new worker to assume [his]
duties."" 6
The differences between this illustration and the previous one are
evident. Rather than offering an incomparable product, the foreign
company in the second illustration offers a product that can be compared to a limited extent to others in the industry. Also, the foreign
company in the second illustration experiences a significant cost if it
must dip into the U.S. labor market to hire and train a replacement
employee. Applying this example to the restaurant industry, suppose
an incorporated Brazilian restaurant in the United States offers an
original bacalhau (salt cod) dish with imported fish." 7 Also, suppose
an alien chef uses special techniques to prepare the fish because as the
old Portugese saying goes "there are 365 ways to cook bacalhau.""8
The restaurant may have a competitor with a similar dish whose
owner likewise imports bacalhau. But, if the restaurant has a dish that
can only be compared to a limited extent to that of a competitor-per113 A specific iteration of this creation is also known by its trademarked term, a "Cronut."
The real-life story of the Cronut is admittedly not a perfect example since the trademarked term
does not necessarily connote that the product itself is of a one-of-a-kind quality. Rather, trademark owners protect only the name - and not the cooking methods associated with the treat's
recipe. See Dominique Ansel's Cronut Trademark Is Now Official, HUFFINGTON POST (Jan. 24,
2014), http://www.huffingtonpost.com/2014/01/15/cronut-trademark-dominique-ansel-n-4603532
.html.
114 Puleo, supra note 103, at 3.
115 Id.
,;116 Id.

117 See generally, Joe Follansbee, Ballard of Brazil and Back: Salt Cod Returns to Northwest
Cuisine, THE SEATTLE TIMEs (Apr. 23, 2004), http://community.seattletimes.nwsource.com/
archive/?date=20040423&slug=pacific-ptasteO2 (explaining that "salt cod disappeared from
North American store shelves 50 years ago").
118 Patrick Stuart, Holy Codfish!, PORTUGAL RESIDENT (Dec. 27, 2013), http://portugalresident.com/holy-codfish.
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haps they are seasoned, cooked, and served differently-and its alien
chef who prepares the dish with special techniques would be costly to
replace, then the restaurant would succeed in showing specialized
knowledge and in obtaining an L-1B visa for that alien chef.
Finally, Puleo offered a third illustration of specialized knowledge: "The alien beneficiary has knowledge of a foreign firm's business procedures or methods of operation to the extent that the [U.S.]
firm would experience a significant interruption of business in order
to train a [U.S.] worker to assume those duties." 119 In this illustration,
an alien chef's knowledge would not be applied to a specific dish but
rather to the firm's business procedures or methods of operation. For
instance, this might include the company practices by which that chef
operates in a sushi kitchen. A chef may require two to four years of
intensive and stressful training just to acquaint himself with the basics
of sushi preparation, 1 20 not to mention the time it takes to learn company-specific cooking protocol. 12 1 Thus, if a restaurant can show that
training a new U.S. sushi chef in company-specific protocol would
result in a significant business interruption, its foreign-based sushi
chef who already has such training meets the "specialized knowledge"
standard and the restaurant may obtain an L-1B visa for that foreignbased chef.
3.

Ohata Memo 1

In 2002, Fujie Ohata, Associate Commissioner for Service Center
Operations, released a memo entitled "Interpretation of Specialized
Knowledge" ("Ohata Memo 1"7).122 In Ohata Memo 1, Ohata
"reminded [his] Service Center adjudicators to follow the Puleo
Memo." 123 Although Ohata Memo 1 did not make any original contributions to the meaning of "specialized knowledge," by issuing this
119 James Puleo, supra note 103, at 3.
120 Jacques Lhuillery, It Takes Years to Perfect the Art of Making Sushi, BUSINESS INSIDER

(Feb. 5, 2013), http://www.businessinsider.com/it-takes-years-to-perfect-the-art-of-making-sushi2013-2.
121 See, e.g., Sushi Chef at Benihana Job Description, BENIHANA (Dec. 29, 2015), http://
www.jobs.net/jobs/benihana/en-us/job/United-States/BH-Sushi-Chef/J3G3Z26GM8KN2602798/.
122 Memorandum of Fujie Ohata, Associate Comm. Service Ctr. Operations, INS on Interpretation of Specialized Knowledge 1, HOSCOPS 70/6.1 (Dec. 20, 2002). This memo is available
in the joint appendix at 46 of Fogo De Chao (Holdings) Inc. v. U.S. Dept. of Homeland Sec., 769
F.3d 1127, 1130 (D.C. Cir. 2014).
123 De Bono et al., supra note 87.
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reminder Ohata seemed to suggest that the application of Puleo's
"specialized knowledge" definition had become inconsistent over
time.
4.

Ohata Memo 2

Fujie Ohata and USCIS waited until 2004 to update the meaning
of "specialized knowledge." 12 4 Ohata titled this new memorandum
"Interpretation of Specialized Knowledge for Chefs and Specialty
Cooks seeking L-1B Status" ("Ohata Memo 2").125 Although the
Ohata Memo 2 language is relevant to all L-1B petitions, this memo
focused specifically on the occupations of chefs and specialty cooks.1 26
Ohata Memo 2 stated in its opening paragraph that "chefs or specialty cooks generally are not considered to have 'specialized knowledge' for L-1B purposes, even though they may have knowledge of a
restaurant's special recipe or food preparation technique."1 27 In stating this, Ohata implied skepticism toward L-1B-seeking restaurants
that claimed training new chefs was costly. Ohata also mentioned that
recipes and cooking techniques learned in a "brief or moderate period
of time" did not amount to a finding of "specialized knowledge." 2 8
For instance, even if a chef knew a cooking style with "subtle
nuances," that chef would not have "specialized knowledge" unless
others "could not master [the cooking style] within a reasonable
period of time."1 2 9
Ohata Memo 2 further expressed a limitation to a finding of "specialized knowledge" where individualized restaurant practices are
concerned, even highly important ones. In one Ohata Memo 2 example, a restaurant known for its baked goods, especially its pastries,
wants to transfer an alien baker to its U.S. affiliate. 30 The restaurant
claims it uses methods to prepare its pastries that are unique relative
124 Memorandum of Fujie Ohata, Director Serv. Ctr. Operations, USCIS on Interpretation
of Specialized Knowledge for Chefs and Specialty Cooks Seeking L-1B Status 1 (Sept. 9, 2004).
This memorandum is available in the joint appendix at 48 of Fogo De Cho (Holdings) Inc. v.
U.S. Dept. of Homeland Sec., 769 F.3d 1127, 1130 (D.C. Cir. 2014) [hereinafter Fujie Ohata].
125 Id.

126 De Bono et al, supra note 87.
127 Fujie Ohata, supra note 124.
128 Id. at 3.
129 Id.
130 Id.
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to its competitors' methods. 13 1 It also argues that its use of this
method gives it a decisive advantage over its competitors.1 32 Finally,
the restaurant claims it typically seeks bakers with prior experience
because this allows them to more quickly grasp its unique pastry-preparation method. 3 3

In this example, said Ohata, adjudicators should not find a baker
has "specialized knowledge" when a restaurant has its own method
for producing baked goods and the proposed baker to be transferred
knows this method, even where the method is instrumental to the restaurant's success.134 Ohata clarified that all restaurants are presumed
to have different methods of preparations and procedures, generally
speaking. 13 5 Likewise, in this case, Ohata stated that a bakery's
method of preparing baked goods are presumed to be different from
those of other bakeries.13 6 Thus, Ohata said, even if a baker has
knowledge of a restaurant-specific technique instrumental to the restaurant's success, the baker does not have "a kind of knowledge sufficiently uncommon [in] the field of baking." 137 Accordingly, this would
not equate to the specialized knowledge required of an L-1B visa
applicant.
ImmAct9O eliminated the requirement that an applicant hold
"proprietary knowledge ... not available in the U.S. job market," 3 8
and Ohata Memo 2 seemed to suggest a different proposal. As
opposed to ImmAct9O's receptiveness to "proprietary knowledge" as
being a means of displaying "specialized knowledge," Ohata appeared
to altogether prohibit a showing of proprietary knowledge as a form
of "specialized knowledge." This would seem to make the "specialized knowledge" test a more restrictive one. To add to the confusion,
Ohata also asserted that the Puleo Memo remained in effect,1 39 includId.
Id.
133 Fujie Ohata, USCIS, Interpretation of Specialized Knowledge for Chefs and Specialty
Cooks Seeking L-lB Status 3 (Sept. 9, 2004). This memorandum is available in the joint appendix
at 48 of Fogo De Chlo (Holdings) Inc. v. U.S. Dept. of Homeland Sec., 769 F.3d 1127, 1130
(D.C. Cir. 2014).
134 Id.
135 Id.
136 Id.
137 Id.
138 Fogo De Chlo (Holdings) Inc. v. U.S. Dept. of Homeland Sec., 769 F.3d 1127, 1130
(D.C. Cir. 2014).
139 Fujie Ohata, supra note 124, at 1.
131

132
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ing where it updated specialized knowledge to involve "a lesser, but
still high standard."" Thus there was an apparent contradiction
where Ohata Memo 2 narrowed the specialized knowledge requirement while purporting to preserve Puleo's more lax standard.
Critically, although Ohata Memo 2 did not claim to supplant the
Puleo Memo, it may have done so implicitly. In disfavoring individualized practices, knowledge of recipes, and even proprietary techniques as forms of specialized knowledge, Ohata seemed to erase the
Puleo Memo's emphasis on defining "specialized knowledge" as
knowledge "uncommon" or "different" than that prevailing in an
industry. Instead, Ohata Memo 2 highlighted a different method of
finding "specialized knowledge"-namely, showing the economic
inconvenience of hiring a replacement for the L-1B applicant.141
Ohata Memo 2 on its first page framed its substantive guidance of
the "specialized knowledge" inquiry within context of the economic
inconvenience factor. This factor involved "assessing the length and
complexity of in-house training [of an employee to determine] the
amount of economic inconvenience ... the restaurant would undergo
were it required to train [a replacement] . . . to perform the same
duties."14 2 Under the economic inconvenience factor, Ohata Memo 2
deemed any combination of roles an employee played within the petitioning organization to be especially significant.14 3 For instance, "a
chef in a themed restaurant may be required to perform functions
ancillary to cooking food such as singing or entertaining in a particular
manner."144
Ohata Memo 2 subtly changed the test for "specialized knowledge" to one that centered on economic inconvenience. While the
Puleo Memo said knowledge that can be passed only via economic
inconvenience is "a general example of . .. specialized knowledge,"1 45
Ohata Memo 2 in recapping the Puleo Memo claimed Puleo Memo
had deemed it "necessary to determine the extent to which the petitioning entity would suffer economic inconvenience. "146 While Ohata
140 Puleo, supra note 103, at 1.
141 Fujie Ohata, supra note 124, at 1-2.
142 Id. at 2.
143 Id.
144 Id.

145 James Puleo, supra note 103, at 1.
146 Fujie Ohata, supra note 124, at 2.
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Memo 2 did not claim this factor was "necessarily controlling,"147 over
time it seemed to replace the existing Puleo Memo guidance.
Ohata Memo 2 may have shifted adjudicatory focus regarding
"specialized knowledge" for L-1B visas, but it did not establish a more
predictable standard. On the one hand, Ohata stressed a somewhat
more objective metric on the question of specialized knowledgereplacement cost in the form of a dollar figure from the corporation.
On the other hand, Ohata may have created further ambiguity.
Arguably, Ohata's emphasis on the "economic inconvenience" measure, rather than on the candidate's abilities, disfavored large restaurants with relatively more resources to spend because those
restaurants suffer less economic inconvenience in finding replacement
chefs.
Ohata emphasized a different analytical basis for "specialized
knowledge" than Puleo did, and Ohata Memo 2 laid the groundwork
for an increase in L-1B denials.148 Although Ohata Memo 2 did not
change much in the short run, it gave the AAO the legal tools to
clamp down on adjudications after the DHS Inspector General questioned the Li-B adjudication rate in 2006.149 As two employment
immigration practitioners explained, "Unexpectedly, the AAO issued
a series of highly restrictive decisions beginning in 2008, essentially
setting a higher bar for [L-1B's] and narrowly interpreting the statutory and internal policy definitions [behind it]."' The practitioners
stated that, at that point, "We expected only three-starred, Michelin
chefs"s1 to qualify."152 Since that time, "[t]he law has not changed,
Congress remains silent, but the legal standards applied by the USCIS
evolve according to its own initiative." 15 3
147 Id. at 2.

Anderson, supra note 89.
See Review of Vulnerabilities and Potential Abuses of the L-1 Visa Program, U.S.
DEPARTMENT OF HOMELAND SECURITY, Office of Inspector General, Office of Inspections and
Special Reviews (Jan. 2006), https://www.oig.dhs.gov/assets/Mgmt/OIG_06-22_JanO6.pdf.
150 Parsonage & Anderson, supra note 7.
151 "The term 'Michelin Star' is a hallmark of fine dining quality and restaurants around
the world tout their Michelin Star status." Three stars is the highest Michelin Star rating. Akila
McConnell, What are the Michelin Stars?, ABOUT (Oct. 26, 2015), http://foodtravel.about.com/
od/Restaurant-Reviews/fl/What-Are-the-Michelin-Stars.htm.
152 Parsonage & Anderson, supra note 7.
153 Gary Endelman & Cyrus D. Mehta, New L-1B Visa Guidance: Will There be Fewer
Denials or More of the Same?, THE INSIGHTFUL IMMIGRATION BLOG (Apr. 5, 2015), http://
blog.cyrusmehta.com/2015/04/new-l-lb-visa-guidance-will-there-be.html.
148
149
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The Fogo Case
1.

The Facts, Arguments, and Procedural Posture

Fogo de Chlo ("Fogo") owns and operates Brazilian steakhouses
in the U.S. and Brazil.1 54 Fogo attributes part of its success to employing authentic gaucho chefs, known as churrasqueiros.' In seeking to
create an authentic Brazilian experience, Fogo employs "at each restaurant a certain number of Brazilian-born churrasqueiros."156 The
DHS granted over 200 L-1B visas for Fogo's churrasquierosin the
decade spanning 1997 to 2006, and in 2010, Fogo applied to the DHS's
USCIS to transfer another chef, Rones Gasparetto, to the U.S.15 7

Fogo reasoned Gasparetto had "specialized knowledge" because of
his distinctive cultural background and extensive experience cooking
and serving meals in the churrasco (or Brazilian steak-cooking)
style.158

Fogo filed evidence with the USCIS1 5 9 to support Gasparetto's
application identifying the company's product, a product "defined by
the cuisine, serving style, and culinary ethos associated with a particular cultural practice in Southern Brazil."1 60 It described its hiring process; according to affidavit from Fogo's CEO, only native Brazilian
churrasqueiroswith years of firsthand experience proved capable of
performing all duties Fogo demanded of its churrasquierochefs, notwithstanding significant training of the company's other employees. 161
Moreover, Fogo placed a particular emphasis on how those churrasqueiros translated their background skills into the company product.
154 Fogo De Chao (Holdings) Inc., 769 F.3d at 1129.
155
156
157
158

Id. at 1129-30.
Id. at 1132.
Id.
Id.

159 There is some procedural history up to this point in the proceedings. Initially, the
USCIS's Vermont Service Center denied Fogo's visa petition. Fogo then filed a complaint in U.S.
federal district court against the Department of Homeland Security, and other federal defendants challenging that decision. That court had jurisdiction to review the visa petition denial under
28 U.S.C. § 1331 (which "confer[s] jurisdiction on federal courts to review final agency action,"
except where statutes preclude review). Subsequently, on its own motion, USCIS reopened proceedings on its own motion and the district court stayed proceedings. It was at this point in the
proceedings that USCIS invited additional argument from Fogo, and at this point that Fogo filed
the additional evidence mentioned.
160 Fogo De Chao (Holdings) Inc. v. U.S. Dept. of Homeland Sec., 769 F.3d 1127, 1140
(D.C. Cir. 2014).
161 Id. at 1133.
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Fogo claimed its churrasqueiros did this by "preparing and cooking
five to six skewers of meat on an open grill" while circulating the
room, serving guests, and "educating guests about .. . gaucho culinary
and cultural traditions."1 6 2
After a denial from the USCIS regarding Fogo's petition and its
supporting evidence,163 the USCIS's AAO rejected Fogo's claim of
Gasparetto's "specialized knowledge" for two reasons. First, it looked
to the churrasquiero chef's qualifications; it concluded that Gasparetto's cultural background, knowledge, and training could not, as a
matter of law, constitute specialized knowledge.1 " The AAO determined the application could be rejected on this ground alone.165
Second, the AAO looked to the churrasquieroposition's qualifications. 16 Here, relying on its conclusion that a chef's cultural background could not constitute specialized knowledge, the AAO
reasoned that Fogo had also not established that the churrasquiero
position required specialized knowledge.167 Further, the AAO found
Fogo did not distinguish the abilities of its own churrasquiero chefs
from those of other chefs in the churrasquiero industry and did not
demonstrate it could not use U.S. substitutes instead.168
In Fogo's challenge to the L-1B visa petition denial before the
U.S. federal district court, the district court granted the DHS's motion
for summary judgment. This decision was made possible because the
district court deferred to the AAO decision. 169 It gave Chevron defer-

162 Id. at 1140.

163 In the reopened administrative case, the USCIS Vermont Service Center again denied
the petition, but it certified the decision to the USCIS' AAO as a case involving "an unusually
complex or novel issue of law or fact."
164 Id. at 1134.
165 Id.
166 See id.

167 Fogo De Chao (Holdings) Inc. v. U.S. Dept. of Homeland Sec., 769 F.3d 1127, 1134
(D.C. Cir. 2014).
168 Id.
169 Id. at 1135.
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to the AAO's interpretation of the DHS regulation 17 on "spe-

cialized knowledge." 17 2
2.

The Standard of Review

Fogo appealed the district court's summary judgment decision to
the U.S. Court of Appeals for the D.C. Circuit (the "court"). The
court destabilized the district court's decision in Fogo when it
examined how much deference, the regulatory "specialized knowledge" interpretation could be accorded. Crucially, the court found
that the DHS, and specifically the USCIS's AAO housed within it,
was not entitled to Chevron deference in its understanding of "specialized knowledge." 1 73 An agency is supposed to use its expertise and
experience to create regulations that clarify Congress's statutory language. 17 4 Because DHS used language in its regulation 7 1 that merely
"parroted" that of the statute,'176 the DHS offered no substantive basis
on which the AAO could give an interpretation to which the court
might defer. The AAO lost its privilege of deference because the
DHS neglected its congressional authority to provide meaningful regulatory guidance on the definition of "specialized knowledge."1 7 7
170 "Chevron deference is a principle of administrative law requiring courts to defer to
interpretations of statutes made by those government agencies charged with enforcing them,
unless such interpretations are unreasonable. The principle is named for the 1984 Supreme
Court case Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc." David Kemp, Chevron Deference: Your Guide to UnderstandingTwo of Today's SCOTUS Decisions, JusTICIA LAW
BLOG (May 21, 2012), https://lawblog.justia.com/2012/05/21/chevron-deference-your-guide-tounderstanding-two-of-todays-scotus-decisions/. Technically this case was one of Auer deference
because it involved an interpretation of a regulation; the rule of Auer deference says that courts
should defer to agency interpretations of regulations (as opposed to statutes) unless the interpretation is "plainly erroneous or inconsistent with the regulation." Auer v. Robbins, 519 U.S. 452,
461 (1997). In practice courts, as here, may refer to an Auer deference case as a Chevron deference case. Cf Decker v. Nw. Envtl. Def. Ctr., 133 S. Ct. 1326, 1339-40 (2013) (Scalia, J., concurring in part and dissenting in part) ("In practice, Auer deference is Chevron deference applied to
regulations rather than statutes.").
171 DHS, housing USCIS and its board of appeals (the AAO), was charged with promulgating regulations on "specialized knowledge." Cf Fogo De Chao (Holdings) Inc., 769 F.3d at 1136.
172 Id. at 1135.
173 Id.
174 The court used precedent whereby it had decided against agencies that, "instead of
using . . . expertise and experience to formulate a regulation, . . . ha[d] elected merely to paraphrase the statutory language." Id. (citing Gonzales v. Oregon, 546 U.S. 243, 257 (2006)).
175 8 C.F.R. § 214.2(l)(1)(ii)(D) (2010).
176 8 U.S.C. § 1184(c)(2)(B) (2010).
177 Fogo De Chao (Holdings) Inc., 769 F.3d at 1136.
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The Decision

The court found that the L1-B statute, ImmAct90, did not categorically exclude an applicant's cultural knowledge from a finding of
specialized knowledge. According to the court, the AAO did not
decide Fogo's application "based on a consideration of the relevant
factors"'
and its conclusion "was neither adequately
explained . . nor supported by agency precedent." 17 9 Thus, the court
stated that the AAO made a "wooden" refusal of Fogo's application
that was unjustified. 8 o
The court found that the AAO made a fatal inference when it
used the whole of the ImmAct9O statute to supplement its understanding of L-1B requirements. The AAO acknowledged the existence of express references to culture in two other non-immigrant visa
classifications in the statute but found its absence in L-1B statutory
text conspicuous."' From this, the AAO determined a congressional
intent to "pigeonhole" knowledge into the two contexts where "cultural components" were mentioned.'" Rejecting that assessment, the
court reemphasized the narrow question at issue-whether a finding
of cultural knowledge could be entirely prohibited under the L-1B
provision.18

The court found the "textually capacious" phrase of "specialized
knowledge" could not exclude cultural knowledge as falling within its
purview.'" The court refused to draw inferences where Congress did
not plainly state its intent to place cultural components in only two
contexts.18 5 The court looked beyond the language of the statute and
178 Fogo De Chao (Holdings) Inc., 769 F.3d at 1141 (quoting Motor Vehicle Mfrs. Ass'n of
United States, Inc. v. State Farm Mut. Auto Ins., Co., 463 U.S. 29, 43 (1983)).
179 Id. (quoting Siegel v. SEC, 592 F.3d 147, 164 (D.C. Cir., 2010)) (internal quotation
marks omitted).
180 Id.
181 Id. at 1140.

182 The AAO cited 8 U.S.C. § 1101(a)(15)(P)(iii) (visas for an artist or entertainer attempting to enter the United States "to perform, teach, or coach as an artist or entertainer under a
commercial or noncommercial program that is culturally unique") and 8 U.S.C.
§ 1101(a)(15)(Q) (visas for "a participant in an international cultural exchange program" that is
"for the purpose of providing practical training, employment, and the sharing of the history,
culture, and traditions of the country of the alien's nationality"). Fogo De Chao (Holdings) Inc.,
769 F.3d at 1140.
183 Fogo De Chao (Holdings) Inc., 769 F.3d at 1141.
184 Id.
185 See id.
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into administrative guidance to determine the breadth of the "specialized knowledge" term as well. It held, "nothing in the regulations or
previous guidance explains why informational knowledge, experience,
and skills that would otherwise be considered specialized lose that status just because they were originally acquired through one's upbringing, family traditions, and life experience outside the workplace." 18 6
The court examined its decision for continuity primarily with
parts of the Puleo Memo, and also the Ohata Memo 2. The court
stated, "Cultural knowledge appears to fit naturally within the dictionary definitions that the Puleo Memorandum endorsed for construing
the terms 'special' and 'advanced,' 187 terms that were said to mean
"uncommon" or "different" from that generally found in the particular industry."s
While the AAO did consider under the economic inconvenience
factor, stressed by Ohata Memo 2,189 that Fogo would suffer if its L-1B
petition were denied, the court said its analysis was insufficient. The
court explained, "The Appeals Office's consideration of the difficulties Fogo de Chao says it confronts in teaching churrasqueiro skills
was infected by its legally erroneous, categorical dismissal of culturally
acquired skills and knowledge." 19 While the court vacated the district
court's decision that upheld the AAO's rejection, it remanded the
matter for further proceedings on the economic inconvenience issue
because the AAO's consideration of the application was deemed
incomplete.191 The court instructed, "It ... is for the agency to articulate, if deemed appropriate, a line between, on the one hand, actual
skills and knowledge derived from an employee's traditions and
upbringing, and, on the other hand, the simple status of being from a
particular region.""
4.

Summary of the Dissent

Judge Kavanaugh authored a bitter dissent opposing what he perceived as Fogo attempting to profit from a loophole it found in the
U.S. immigration system.
186 Id.
187 Id. at 1139.
188 James Puleo, supra note 103, at 1.

189 See Fujie Ohata, supra note 124, at 2.
190 Fogo De Chao (Holdings) Inc., 769 F.3d at 1143.
191 Id.
192 Id at 1142.
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Judge Kavanaugh "assume[d] for the sake of argument" the
majority's point that the AAO did not deserve Chevron deference
regarding "specialized knowledge."1 93 Because he does not at any
point refute the majority's decision stripping the agency of Chevron
deference, however, he effectively concedes to the majority's reasoning about the standard of review. He asserted the principle from
Ohata Memo 2 that chefs or specialty cooks generally are not considered to have specialized knowledge for L-1B purposes.1 94 Further,
Judge Kavanaugh disagreed with the "circular" proposition that cultural knowledge could be considered specialized knowledge for the
purposes of working in an ethnic restaurant.1 95
Judge Kavanaugh contended first that American chefs could
learn within a reasonable time the skills that Fogo's Brazilian-born
churrasqueiro chefs knew. 196 Fogo argued the skills of its churrasqueiros included cooking meats while also circulating through the
room to serve guests and educate them about the churrasco tradition.1 97 Judge Kavanaugh rebutted that American-born chefs could
learn to "talk with customers while cooking" just as easily. 198 Second,
he highlighted that Fogo already employed some American chefs in its
steakhouses, which meant that Americans could indeed do the job.199
Third, Judge Kavanaugh suggested that reading the record "with just a
dash of common sense" would lead to the conclusion that an American-born chef did not automatically have a handicap in acquiring the
skills of his Brazilian counterpart.2 00
At the end of his dissent, Judge Kavanaugh concluded that Fogo's
lengthy game of cutting costs by importing its work had finally caught
up to it, and he stated that "the Americans won't cook proposition in
the end is just an economic argument." 201 He chastised the majority
for opening a "substantial loophole in the immigration laws." 2 02
193 Id. at 1152 (Kavanaugh, J., dissenting).
194 Id
195 Id

196 Fogo De Chao (Holdings) Inc. v. U.S. Dept. of Homeland Sec., 769 F.3d 1127, 1153
(D.C. Cir. 2014) (Kavanaugh, J., dissenting).
197 Id.
198 Id.
199 Id.
200

Id

201 Id.

202 Fogo De Chao (Holdings) Inc. v. U.S. Dept. of Homeland Sec., 769 F.3d 1127, 1152
(D.C. Cir. 2014) (Kavanaugh, J., dissenting).
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II.

ANALYSIS

A.

The Fogo Court Correctly Reached its Decision

[Vol. 27:3

The Court reached a correct decision that restored the authoritative balance between the two "specialized knowledge" memoranda.
As mentioned previously, although Ohata Memo 2 did not explicitly
override the Puleo Memo and although it claimed not to elevate the
economic inconvenience factor, that Memo laid the groundwork for a
spike in L-1B rejections.203 The court changed all this when it leaned
heavily on the Puleo Memo when it ruled against categorically excluding cultural knowledge as part of "specialized knowledge." It
deferred to the simple dictionary definitions that Puleo provided.20 4
In doing so, "the 1994 Puleo Memorandum was resurrected in
Fogo."20 5 The court also remanded the issue of economic inconvenience because the AAO's "wooden" interpretation of "specialized
knowledge" tainted the AAO's understanding of the issue. 20 6
Bolstering the court's decision, this Note suggests that the majority complied with the administrative guidance's illustrations on specialized knowledge, even though the court did not consider all of
them. Further, this Note argues that, had the court employed more of
an Ohata Memo 2-centered economic inconvenience analysis, the
court would have reached the same decision. Finally, this Note rebuts
Judge Kavanaugh's dissent.
1.

The Court Decided in Line with the Administrative
Guidance's Illustrations

While the court did not explicitly use the illustrations denoted in
the Puleo Memo, it decided in agreement with them.
The court decided in line with the third illustration in the Puleo
Memo, which defined "specialized knowledge" as a difficult-toreplace employee knowing a firm's unique business operations. As
detailed in the example in Part 1,207 the Puleo Memo illustrated how a
203 See supra Part I.B.4.

204 Id. at 1139 (majority opinion).
205 Cyrus D. Mehta, Fogo de Chao v. DHS: A Significant Decision for L-1B Specialized
Foreign Chefs and Beyond, THE INSIGHTFUL IMMIGRATION BLOG (Oct. 27, 2014), http://blog.cy

rusmehta.com/2014/10/fogo-de-chao-v-dhs-significan-decision.html.
206 Fogo De Chao (Holdings) Inc., 769 F.3d at 1143.
207 See supra Part I.B.2.
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company seeking to transfer an alien chef to cook sushi in the U.S.
might experience "a significant business interruption" by training a
replacement from the U.S. labor market. Similarly, Fogo argued that
its business would be significantly interrupted were it required to hire
a churrasquiero from the U.S. labor market.2 08 The court, agreeing
with this argument, found persuasive Fogo's CEO's affidavit that only
Brazilian-born chefs managed to perform all the duties required of the
company's churrasqueiros,even though the company previously tried
training other chefs.20 Ohata Memo 2 preserved room for Fogo to
make exactly this kind of argument too. Ohata Memo 2 undercut
knowledge of business operations as a form of specialized knowledge,
but it did not altogether prohibit it.2 10
The AAO and district court, although overturned, also decided in
conformity with the illustrations from the administrative guidance.
The AAO contended Fogo failed to show "that its methods differed
from those of other Brazilian churrascariarestaurants in the United
States."21 1 The AAO ruled against Fogo with Puleo Memo's first and
second illustrations in mind, illustrations of an employee with "specialized knowledge" who was familiar with a company product that
was either totally unique or significantly different from other products
in its industry.2 12 Fogo, however, never argued under either of these
illustrations about the uniqueness or differentness of its product in its
industry. Fogo merely stated that its product offered an authentic
gaucho culinary experience and that its churrasquierochefs comprised
part of the product. 2 13 The AAO and district court considered the
Puleo Memo but was mistaken from the outset about the argument
Fogo advanced-Fogo was not focused on knowledge Gasparetto had
of the company's product but rather its business operations.

See Fogo De Chao (Holdings) Inc., 769 F.3d at 1142.
Id.
210 Fujie Ohata, supra note 124, at 1 (stating the Puleo Memo, permitting showings of proprietary knowledge, "remains in effect").
211 Fogo De Chao (Holdings) Inc., 769 F.3d at 1134.
212 Id.
213 Id. at 1140.
208
209
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Even Under an Analytical Approach Centered on Ohata
Memo 2, the Result of the Case Would Have Been the
Same

The court remanded on the question of economic. inconve-

nience, 21 4 but this remand was unrmecessary because the court had in
front of it enough to conclude that Fogo would be economically inconvenienced by an inability to transfer Gasparetto to the U.S. The court
had a basis for an economic inconvenience justification for agreeing
with Fogo's "specialized knowledge" claim where it belabored that
Brazilian-born churrasquiero chefs were "uncommon" or "different"
and that hiring a U.S. replacement for them would mean "a significant
business interruption." 215
The court thought it was operating principally within the Puleo
Memo's definition of "specialized knowledge" as "uncommon" or
"different" knowledge, but it actually operated in conjunction with
Ohata Memo 2 as well. By drawing conclusions from the Puleo
Memo, the court began its analysis regarding "specialized knowledge"
from the ex ante point of view. By using the Puleo Memo, it basically
posited, 'What is it about the applicant employee and employer that
make them different from others?' On the other hand, Ohata Memo
2 asserted an ex post point of view that posited, 'Granted that there
are substitutes for an applying company's chef, what would it take to
acquire one, and how costly is that relative to what the company can
afford?' Even though the court started its analysis from the ex ante
Puleo Memo angle, it could have reached the same decision on Gasparetto's "specialized knowledge" by examining the second question
rather than the first.
As the court did here, the ex ante Puleo Memo,"uncommon" or
"different" knowledge test should be an adjudicator's starting point,
but arguendo that economic inconvenience is the first consideration,
the decision in this case would be the same. Using a framework
beginning with economic inconvenience, the court would need to concede that there are substitutes for churrasquiero chefs in the U.S.
labor market. The presumption would exist that Fogo could plausibly
find a substitute chef for Gasparetto. The dissent began by adopting
Id. at 1143.
See Fogo De Chao (Holdings) Inc. v. U.S. Dept. of Homeland Sec., 769 F.3d 1127, 113940, 1143 (D.C. Cir. 2014).
214
215
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this very premise. The dissent started with Ohata Memo 2 and
asserted the general proposition that chefs or specialty cooks generally are not considered to have "specialized knowledge" for L-1B purposes because of their interchangeability.2 16
Still, the majority could have found that Fogo had presented a
case of economic inconvenience under Ohata Memo 2. An adequate
reflection on the combination of roles rationale that Ohata Memo 2
offered lends strength to Fogo's case under the economic inconvenience framework. Fogo argued its churrasqueiros'sabilities included
not only cooking per gaucho tradition but circulating the room and
"educating . . . guests about both the cuts of meat being served and
gaucho culinary and cultural traditions." 2 17 Fogo thus argued analogously to Ohata Memo 2's example of a singing chef whose ancillary
singing ability made him inconvenient to replace. 2 18 This supports
Fogo's Ohata Memo 2-centric claim of economic inconvenience.
3.

The Dissent Made Fatal Oversights

Judge Kavanaugh's dissent overlooked critical facts in its analysis.
For instance, Judge Kavanaugh took it for granted that Fogo could
easily replace its churrasqueirochefs. He asserted Fogo was pushing
an "Americans won't cook" argument and attributed that to a strong
motive not to pay higher wages for new hires. 219 He failed to consider.
that the restaurant employed Brazilian-born churrasqueirochefs in all
of its restaurants and that this was central to Fogo's success. Just
because Fogo employed some Americans did not mean that its churrasqueiro chefs were easy to replace. The case was not that Fogo
claimed "Americans won't cook;" Fogo merely desired to transfer its
chef, Rones Gasparetto, a particularly "uncommon" resource which
would have been inconvenient to replace.
The dissent also overlooked the Puleo Memo's specialized knowledge definition in its slippery slope argument. Judge Kavanaugh worried a softened specialized knowledge requirement would "open a
substantial loophole in the immigration laws." 220 He believed that this
would create perverse incentives, that Fogo would be encouraged to
216
217
218
219

Id. at 1152 (Kavanaugh, J., dissenting).
Fogo De Chao (Holdings) Inc., 769 F.3d at 1140.
Fujie Ohata, supra note 124, at 2.
See Fogo De Chao (Holdings) Inc., 769 F.3d at 1153 (Kavanaugh, J., dissenting).

220 Id. at 1152.
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cut costs at the expense of the U.S. labor market by training its chefs
abroad and transferring them into the U.S. 2 2 1 Judge Kavanaugh
asked, essentially, what would remain of the specialized knowledge
requirement after the majority declared that cultural knowledge could
factor into it. In response to this question, the dissent ignored that the
Puleo Memo would apply if there were a rush of foreign chefs coming
into the country on L-1B visas claiming a cultural knowledge. Under
the Puleo Memo, the AAO would apply the "uncommon" or "different" knowledge standard-stacking each L-1B applicant against those
already in the U.S. labor market. Therefore, there would be a point at
which such an applicant's knowledge ceased to be "uncommon" or
"different."
Further abating Judge Kavanaugh's slippery slope concern, specialized knowledge is only one requirement for the L-1B applicant.
Li-B visas are used exclusively in the context of "intracompany transferees" from abroad.22 2 Unlike Fogo, in the restaurant industry, most
restaurants close soon after opening 223 and it is moreover unlikely that
any given restaurant achieves an internationally incorporated status.
While a counterargument would remind that the majority's rule
applies outside the context of the restaurant industry alone, there are
other obstacles that prevent a slippery slope. For instance, the potential L-1B transferee must have at least one continuous year of employment with his employer within the past three years.224
Finally, Judge Kavanaugh should not consider the majority's
more flexible "specialized knowledge" standard as a "loophole"
because Congress probably intended it to work that way. ImmAct9O
boiled down and simplified the "specialized knowledge" requirement
by removing provisions requiring an employee have proprietary
221 Id. at 1153.
222 8 U.S.C.

§ 1101(a)(15)(L) (2012); INA § 101(a)(15)(L) (2012); 8 C.F.R. § 214.2(l)(1)(i)

(2016).
223 A well-known 2005 study from Ohio State University tracked turnover of 2,500 restaurants in Columbus Ohio over a three-year span and found 26.16% of restaurants close within
their first year and 59.74% close within three years. These results are contrary to the "90% of
restaurants close within their first year" myth, however the results still indicate a high percentage
of failures in the industry. H. G. Parsa et al., Why Restaurants Fail, CORNELL HOTEL AND RESTAURANT ASSOCIATION QUARTERLY (Aug. 2005), http://cqx.sagepub.com/content/46/3/304.abs
tract.
224 8 U.S.C. § 1101(a)(15)(L) (2012); INA § 101(a)(15)(L) (2012); 8 C.F.R. § 214.2(l)(1)(i)
(2016).
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knowledge and an advanced area of expertise. 2 25 As the Puleo Memo
noted, ImmAct90's language suggested an overall "lesser, but still
high, standard" for specialized knowledge.2 26 What Congress chose to
leave after ImmAct9O was a "textually capacious" term of specialized
knowledge, instead of a "woodenly [debarring]" phrase.2 27 Thus, Congress likely intended to facilitate findings of specialized knowledge for
L-1B purposes, not complicate them.
CONCLUSION

A.

An Epilogue to the Case

On November 20, 2014, roughly one month after the decision in
Fogo, the DHS Secretary Jeh Johnson released a statement that
touched upon the issue of "specialized knowledge" once again.2 28 The
Secretary called upon USCIS to issue a policy memo that would
"bring greater coherence and integrity to the L-1B program, improve
consistency in adjudications, and enhance companies' confidence in
the program. "229
On March 24, 2015, USCIS released an updated policy memo
regarding L-1B adjudication that was consistent with previous guidance but consolidated them.230 USCIS released a non-exhaustive list
of factors it would henceforth weigh in making determinations of specialized knowledge. Among those factors were several of the points
directly incorporated in the court's reasoning in Fogo. For instance,
the policy memo clarified that USCIS, when considering whether an
applicant meets the requirement, would determine whether "the
amount of in-house training a company's employees would have to
receive" would create "economic inconvenience" to the petitioning
organization.2 3' Interestingly, the memo also contained an explicit but
abrupt acknowledgement that stated economic inconvenience is not a
225
226
227
228

Fogo De Chao (Holdings) Inc., 769 F.3d at 1130-31 (majority opinion).
James Puleo, supra note 103, at 1.
Fogo De Chao (Holdings) Inc., 769 F.3d at 1141.
Johnson, supra note 22, at 4.

229 Id.

230 Policy Memorandum of U.S. Citizenship and Immigration Servs., L-1B Adjudications
Policy, PM-602-0111, https://www.uscis.gov/sites/default/files/USCIS/Outreach/Draft%2OMemo
randum%20for%2OComment/2015-0324 -Draft-L-1B-Memo.pdf.
231. Id. at 8.
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required feature of "specialized knowledge." 23 2 Perhaps, most notably, there was no incorporation or even mention of the cultural knowledge issue that was at the heart of Fogo de Chao.
On August 7, 2015, Fogo filed a new complaint against the AAO
to enforce the October 2014 ruling after the AAO again refused to
grant an L-1B visa to Fogo's chef, Rones Gasparetto.2 33 On September 2016, the U.S. District Court of the District of Columbia affirmed
the AAO's rejection on cross-motions for summary judgment.2 34 The
court found that Fogo had offered evidence sufficient to show the
churrasquieroposition met the specialized knowledge standard, but it
had not offered sufficient evidence that Gasparetto qualified for the
position. 235 Thus, while Fogo and Gasparetto may have obtained an
important precedential L-1B decision, Gasparetto never received his
visa.
B.

The Case's Significance

The court's interpretation of "specialized knowledge" for L-1B
visas is just one example of a broad construction of statutory visa
requirements for chefs. The average, locally-based ethnic restaurant
in the U.S. does not benefit from Fogo's holding about "intracompany
transferees." However, the Fogo court's holding could someday serve
as a resource for assessing other employment-based visa categories.
Courts might use Fogo's broad "specialized knowledge" reading and
apply it to other vague visa requirements where the text and congressional intent do not prohibit such a reading.
Fogo might be significant in another way as well, namely by suggesting that foreign chefs deserve a more established place in the U.S.
immigration system than they have been allotted. Employment immigration policy has always maintained a balancing act of protecting the
U.S. labor market while welcoming unique and valuable foreign
labor.2 36 In echoing the language of Fogo, this Note reiterates that
232 Id. at 9.

233 Complaint at 1, Fogo De Chao (Holdings) Inc. v. U.S. Dept. Homeland Sec., No. 1:15cv-01272-RBW (D.D.C. 2015), http://media.bizj.us/view/img/6676922/fogo-de-chao-complaint
.pdf.
234 Fogo De Chao (Holdings), Inc. v. U.S. Dept. Homeland Sec., 2016 BL 315848, 10
(D.D.C. Sept. 26, 2016), https://www.bloomberglaw.com/.
235 Id. at 9.

236 For example, the U.S. Commission on Immigration Reform (or the "Jordan Commission"), which Congress created in the ImmAct9O, stated the following in a 1995 report: "The

2017]

FINDING A SWEET SPOT FOR CULINARY CHEFS

341

chefs may possess cultural knowledge giving them an "uncommon" or
"different" experience relative to what the U.S. labor market offers. 237
As ambassadors of native traditions and palates, chefs represent an
especially rich form of diversity that U.S. immigration law should protect rather than punish through "wooden" interpretations of statutory
language.

Commission is not satisfied with current labor certification procedures because they are neither
timely enough to meet the needs of employers with a bona fide interest in hiring a foreign
worker nor effective in protecting the interests of U.S. workers." The NationalInterest, 24, https:/
/web.archive.org/web/20000819213827/http://www.utexas.edu/lbj/uscir/exesum95.pdf.; see also
Johnson, supra note 22, at 1 (stating in 2014 that his new immigration measures would "support
our country's high-skilled businesses and workers by better enabling U.S. businesses to hire and
retain highly skilled foreign-born workers").
237 Fogo De Chao (Holdings) Inc., 769 F.3d at 1140-41.

