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INTRODUCTION

Is the justice system punishing the guilty for being poor? Is it
finding a new source of revenue in squeezing the destitute?
In 1999, in the state of Washington, James Nason was sentenced
to 30 days in jail and $750 in fines and fees for second-degree burglary.' Nason was "unemployed, living out of his car, and had no
income other than a $152 monthly allotment in food stamps." 2 Given
his meager means, Nason was unable to pay the interest on his fines
and his fees which more than doubled over the next several years.3 In
2006, after being arrested for failure to pay his legal financial obligations (LFOs) consisting of his court costs, fees, and restitution, the
court found that Nason had willfully refused to pay.4 Although Nason
had made some payments, the prosecution said that there was no evidence that Nason had attempted to pay off his LFOs. At the hearing,
the prosecutor argued Nason could have made payments by collecting
aluminum cans. 6 The judge agreed with the prosecutor.' The court
ordered Nason to report to the jail if he failed to pay $25 per month."
Under the court's order, if Nason failed to turn himself in, he would
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2 Id.
3 See id.
4 See id. 65-66.

5 Id.
6 See id. at 66. The source does not indicate whether the prosecutor presented evidence
that such cans existed or that there were enough cans to cover the required restitution payments.
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be imprisoned "without any hearing to determine whether his nonpayment was willful or the result of his poverty."'
However, several years prior to the Nason case, a court in California reached a different conclusion for a woman who failed to pay
her LFOs.'o In 1988, a trial court in California convicted Darlene Self,
a legally blind woman, of writing checks with insufficient funds." The
trial court suspended her sentence and ordered probation, conditioned on, inter alia, Self making restitution payments of $60 each
month. 12 However, between January 1988 and November 1989, Self
had only paid $85 cumulatively. Following this, the court revoked
probation and sentenced Self to two years in prison.'3 On appeal, Self
contended she was unable to pay her LFOs because she owed $5,400
in other outstanding debt, and claimed that liability completely
depleted her total monthly income of $637 received from disability
checks.14 Here, the California Court of Appeals held Self was not
willful in her failure to pay her LFOs. 5
What formed the basis of the distinction? This is not simply a
question of whether or not courts are interpreting willfulness differently in the context of nonpayment.16 It is also trying to understand
why 80-90% of those incarcerated or on probation are indigent." It is
trying to understand why states have passed up to 50 new court costs
and fee laws "that serve no stated statutory purpose."'" And it is also
trying to identify and stop policies and practices that violate Supreme
Court precedents that protect the poor.' 9
Part I discusses financial need and social control explanations for
why there has been a resurgence of debtors' prisons. Then, Part II
reviews the history of debtors' prisons in America, including prison
conditions and the reasons for their emergence and subsequent
9 Id.

10 People v. Self, 233 Cal. App. 3d 414, 415-16 (Cal. Ct. App. 1991).
11 Id. at 415-17.
12 Id. at 423.
13 Id. at 416.
14 Id. at 417.

15 Id. at 418-19.
16 Joseph Shapiro, As Court Fees Rise, The Poor are Paying the Price, NPR (May 19, 2014,
4:02 PM), http://www.npr.org/2014/05/19/312158516/increasing-court-fees-punish-the-poor.
17 ALICIA BANNON, MITALI NAGRECHA & REBEKAH DILLER, BRENNAN CENTER FOR JUSTICE, CRIMINAL JUSTICE DEBT: A BARRIER TO REENTRY 4

(2010).

18 ARTHUR W. PEPIN, THE END OF DEBTORS' PRISON: EFFECTIVE POLICIES FOR SUCCESSFUL COMPLIANCE WITH LEGAL FINANCIAL OBLIGATIONS 6-8

19 See, e.g., id. at 4.
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decline. Next, Part III discusses the rise in modern-day debtors' prisons due to municipality practices that involve the supervision of and
fine collection from probationers. Part IV explains the consequences
for probationers who fail to pay their LFOs. Lastly, Part V argues
that courts need to interpret the meaning of "willfulness," in ability to
pay hearings, in accordance with legal precedent, which does not
incarcerate a probationer solely for his fiscal inability to pay his LFOs.

I.
A.

EXPLANATIONS FOR THE RESURGENCE OF DEBTORS' PRISONS

FinancialIncentive

In America, there are an estimated 10 million people who owe
LFOs, totaling more than $50 billion.20 According to the Conference
of State Court Administrators (COSCA) "state and local legislative
bodies have multiplied fees as a substitute for adequately funding
courts, other justice entities, and non-judicial government activities."2 1
COSCA is not the only association to reach this conclusion.2 2 Organizations such as the American Civil Liberties Union (ACLU), the
Human Rights Watch (HRW), and the Brennan Center for Justice,
have reported that state and local governments commonly use the
criminal justice system to generate revenue for activities normally
paid for out of their budgets or financed through taxation." Within"
the last 20 years, jurisdictions have enacted many new laws forLFOs. 24 For example, Texas has 143 separate court cost and fees that
may be potentially imposed on a defendant.' The Texas Office of
Court Administration found some "costs and fees have no explicitly
stated statutory purpose." 26 In Florida, there are more than 60 statu20 See Douglas N. Evans, The Debt Penalty, Exposing the FinancialBarriers to Offender
Reintegration, JOHN JAY C. OF CRIM. Jus. 7 (Aug. 2014).
21 PEPIN, supra note 18, at 6.
22 See PEPIN, supra note 18, at 6-8.
23 See id.; HUMAN RIGrrs WATCH, PROFITING FROM PROBATION: AMERICA'S 'OFFENDER
FUNDED' PROBATION

INDUSTRY

3

(2015) [hereinafter

HUMAN

RIGHTS WATCH];

IN FOR A

PENNY, supra note 1.
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24 MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF

COLORBLINDNESS 138 (2010) ("These fees, costs, and fines are generally quite new- created by
law within the past twenty years- and are associated wits a wide range of offenses.").
25 OFFICE OF COURT ADMINISTRATION FOR TEXAS, S-UDY OF THE NECESSITY OF CERTAIN
COURT COSTS AND FEES IN TEXAS

26 Id.

(2014).
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tory fees that can be assessed against defendants.2 7 In the last decade,
Florida has added more than "20 new categories of financial obligations to the criminal justice process" and increased the costs for current charges.28 In Washington, a defendant can face 28 separate fines
and fees and 12% interest in penalties for unpaid LFOs.29
The ACLU posits that "[s]ince the Great Recession of 2008-2009,
municipalities, counties, and states" have been "hard-pressed to fin
budget gaps,""o and faced genuine hardship. 3 1 Unwilling to make up
the deficit through taxation, municipalities and courts turned to "people accused of misdemeanor criminal offenses, ordinance violations,
and civil infractions" as a source of funds.3 2 The practice proved so
lucrative that some local governments went further, using "their criminal courts to earn a profit and serve as a key source of public revenue."3 3 Cities around the country have increasingly relied on LFOs as
a budget revenue stream.34 The Missouri municipalities Bella Vilia,
Vinta Terrace, and Pine Lawn received more than 30% of their local
budgets from LFOs. 3 1 While an outlier, Calverton Park, MO generates 66% of its budget funds from LFOs.3 6 Even for cities that traditionally rely less on LFO funding, the amount of funds derived from
LFOs is still increasing.37 Since 2011, the share of Ferguson, Missouri's city budget generated from LFO revenue has increased from
12.5% to 23%.38
Many courts, municipal leaders, and officials actively encourage
the collection of LFOs. 39 Court "[tIactics include threatening to jail
and incarcerating poor people without affording procedural safe27 REBEKAH DILLER, BRENNAN CENTER FOR JUSTICE, THE HIDDEN

COSTS

OF FLORIDA'S

CRIMINAL JUSTICE FEES 27-33 (2010) [hereinafter THE HIDDEN COSTS].
28 BANNON, NAGRECHA & DILLER, supra note 17, at 7.
29 IN FOR A PENNY, supra note 1, at 65.

30 Hearing On Municipal Policing and Courts: A Search for Justice or a Questfor Revenue
Before the United States Commission on Civil Rights 1 (2016) (statement of Nusrat Choudhury,
American Civil Liberties Union) [hereinafter Choudhury Statement].
31 HUMAN RIGHTS WATCH, supra note 23, at 3.

32 Id. at 12- Choudhury Statement, supra note 30, at 1.
33 HUMAN RIGHTS WATCH, supra note 23, at 13.

34 See "Municipal Violations," Last Week Tonight with John Oliver, HBO (March 22,
2015), https://www.youtube.com/watch?v=OUjpmT5noto.
35 Id.
36 Id.
37

CivIL

RIGHTS DIVISION,

U.S. DEP'T OF JUSTICE, INVESTIGATION OF THE FERGUSON

POLICE DEPARTMENT 9-10 (2015).
38 See id.

39 Choudhury Statement, supra note 30, at 1.
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guards, and enlisting for-profit companies that have a financial interest in the debts they seek to collect."' In its investigation of the
Ferguson Police Department (FPD), the United States Department of
Justice (DOJ) found the City's financial incentives influenced policing
and court practices.4 1 The DOJ discovered that "[t]he City budgets
for sizeable increases in municipal fines and fees each year, exhorts
police and court staff to deliver those revenue increases, and closely
monitors whether those increases are achieved." 4 2 Yet still, the "City
officials routinely urge [Police] Chief Jackson to generate more
revenue." 43
But as the DOJ Report revealed, the City of Ferguson was at
fault for more than just incentivizing rampant LFO collection tactics.
The Report also detailed that the FPD's discriminatory policing
adversely affected African Americans." In particular, the FPD issued
multiple citations to African Americans more often than to others.4 5
In 2013, the municipal court issued over 9,000 warrants, in total, on
cases stemming from minor violations including those based on parking infractions, traffic tickets, or housing code violations. 4 6 Eventually, the DOJ discovered that the Ferguson municipal court was at the
epicenter of these practices and was exploiting unlawful police conduct out of a drive to increase court revenue.4 7 Specifically, the DOJ
Report noted that, "[t]he municipal court does not act as a neutral
arbiter of law or a check on unlawful police conduct. Instead, the
40 Id.

41 CIVIL RIGHTS DIVISIoN, supra note 37, at 2-3.

42 Id. at 7 ("In one March 2012 email, the Captain of the Patrol Division reported directly
to the City Manager that court collections in February 2012 reached $235,000, and that this was
the first month collections ever exceeded $200,000. The Captain noted that "[t]he [court clerk]
girls have been swamped all day with a line of people paying off fines today. Since 9:30 this
morning there hasn't been less than 5 people waiting in line and for the last three hours 10 to 15
people at all times." The City Manager enthusiastically reported the Captain's email to the City
Council and congratulated both police department and court staff on their "great work."") Id. at
13.
43 Id. at 2.

44 Id. at 77-78.
45 See id. at 78. (The FPD was revealed to have "issue[d] far more citations to African
Americans at once than others, on average, and even though only black individuals (35 in total)
ever received five or more citations at once over a three-year period. FPD has not provided
further guidance to constrain officer discretion in conducting searches, even though FPD officers
have, for years, searched African Americans at higher rates than others but found contraband
during those searches less often than in searches of individuals of other races.").
46 Id. at 55.
47 CIVIL RIGHTs DIVISION, supra note 37, at 3.
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court primarily uses its judicial authority as the means to compel the
payment of fines and fees that advance the City's financial interests."I
Criminal punishment and monetary sanctions are synonymous in
today's criminal justice system. According to a University of Washington study, "monetary sanctions are now imposed by the courts on a
substantial majority of the millions of U.S. residents convicted of felony and misdemeanor crimes each year."4 9 The authors of the study
noted that "legal debt is substantial relative to expected earnings and
usually long term." 0 The fallout from legal debt can be devastating
"by reducing family income; by limiting access to opportunities and
resources such as housing, credit, transportation, and employment;
and by increasing the likelihood of ongoing criminal justice involvement."" The study's findings "indicate[d] that penal institutions are
increasingly imposing a particularly burdensome and consequential
form of debt on a significant and growing share of the poor."52
B.

Social Control

Another reason put forth for the resurgence in debtors' prisons is
social control. "Social control" is the controlling of certain undesirable people by forcing them to live in a cycle of perpetual incarceration that persists because there has not yet been a large enough outcry
to change what some may describe as a repressive system.53 Michelle
Alexander, lawyer and author of The New Jim Crow: Mass Incarceration in the Age of Colorblindness, argues mass incarceration of minorities, which grew to its height during the 1970s war on drugs, is a
"comprehensive and well-disguised system of racialized social control
that functions in a manner strikingly similar to Jim Crow."54
Id. at 3.
Alexes Harris, Heather Evans & Katherine Beckett, Drawing Blood from Stones: Legal
Debt and Social Inequality in the Contemporary Untied States, 115 AM. J. OF SOCIOLOGY 1753,
1756 (2010).
50 Id.
48

49

51 Id.
52

Id.

53 See ALEXANDER, supra note 24, at 21-22, 141-42.
54 Id. at 4. "'Jim Crow' was a derisive slang term for a black man. It came to mean any
state law passed in the South that established different rules for blacks and whites. Jim Crow
laws were based on the theory of white supremacy and were a reaction to Reconstruction." A
Brief History of Jim Crow, CONSTrrUTIONAL RIGHTS FOUNDATION, http://www.crf-usa.org/
black-history-month/a-brief-history-of-jim-crow (last accessed May 26, 2017).
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Alexander explains social control in the context of modern-day
debtors' prison." Former prisoners are saddled with large financial
debts, which significantly impedes their ability to reintegrate successfully into society.56 She says, "In this system of control, like the one
that prevailed during Jim Crow, one's 'debt to society' often reflects
the cost of imprisonment."57 Ultimately, Alexander's theory is that
debtors' prison is another Jim Crow-like mechanism to control minorities, particularly blacks and Hispanics.s
Author Nancy Isenberg argues that the prison system, specifically
the array of social and financial hardships that follow offenders, is a
function of class stratification.5 9 In her book, White Trash: The 400Year Untold History of Class in America, Isenberg explains that in the
colonial era, poor white people who did not own fertile land were perceived as socially undesirable. 60 These people often became manual
laborers, and with upwards social mobility proving a myth-being that
it was in fact impossible for one to transcend his class-the mentality
persisted 6 1 "that generation after generation of manual laborers
should accept their exploitation as natural."6 2 This includes exploitation in the criminal justice system. For example, poor whites were
given "[h]arsh sentences," which was "common for minor offenses,"
and during the Depression and beyond, blacks and "poor whites
found themselves swept up in the system. "63 Isenberg notes that
"[s]tates raked in tremendous revenues by leasing prisoners to private
businesses."' But the mentality that "poor whites were inexpensive
and expendable," still persists as perhaps best exemplified in the statements of one prison official who said "[If] [o]ne dies, get another." 65
55 See id. at 154.
56 Id. at 154.

57 Id. at 154.
58 Id. at 21-22.
59 See NANCY

ISENBERG,

WHITE TRASH: THE 400-YEAR UNTOLD HISTORY OF CLASS IN

AMERICA 207-08, 239, 270, (2016).

60 Id. at 1.
61 Id. at 1 ("The poor, the waste, did not disappear, and by the early eighteenth century
they were seen as a permanent breed. This way of classifying human failure took hold in the
United States. Every era in the continent's vaunted developmental story had its own taxonomy
of waste people- unwanted and unsalvageable.").
62 Id. at 228-29.
63 Id. at 207.
64 Id.
65 NANCY

ISENBERG,

AMERICA 239, 270 (2016).
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Among her many points, Isenberg highlights the continued societal
control that permits the repressive treatment of poor people and provides an explanation for continuation of modern-day debtors' prison.6 6

II.

DEBTORS' PRISONS: THEN

A.

Debtors' Prison

& Now

By the 17th century, debtors' prisons were prevalent in
England.6 7 They were believed to be an effective way to recover owed
debts, and because the debtor was viewed as a moral failure, imprisonment was a just punishment for "such wickedness."6 8 Bruce H. Mann,
lawyer and author of Republic of Debtors, describes how significant
this moral sentiment was to the imprisonment of debtors, explaining
that the "inability to pay was a moral failure, not a business risk ...
like other moral failures, such as fornication or drunkenness, it called
forth sanctions that to modern eyes were disturbingly punitive."69
Perhaps an English judge best expressed the rationale for permitting
the deplorable conditions in debtors' prisons: "[I]f a debtor can't feed
and clothe himself, let him die, in the name of God, if he will and
impute the cause of it to his own fault, for his presumption and ill
behavior brought him to that imprisonment." 70
This attitude also persisted in the New World, leading many
American colonies to accept the practice of imprisoning debtors.
The states' legislatures and courts created their versions of the debtors' prisons "deliberately as acts of public policy" and debtors' prisons
"were in full use" throughout the early 1800s.7 2 Debtors packed the
regular prisons as well. According to the Prison Discipline Society,
"the majority of prison populations were composed of debtors."" In
fact, the Society estimated "five out of every six prisoners" were
66 See id.
67 See BRUCE H. MANN, REPUBLIC OF DEBTORS: BANKRUPTCY IN THE AGE OF AMERICAN

INDEPENDENCE 81 (2002).

68 Cynthia Crossen, Early Debtors Face Jail at Own Expense Until All Was Repaid, WALL
ST. J., Jan 30, 2006.
69 MANN, supra note 67, at 3.

70 Crossen, supra note 68.
71 Id.

72 Matthew J. Baker, Metin Cosgel & Thomas J. Micelli, Debtor's Prison in America: An
Economic Analysis, 84 J OF ECON. BEHAVIOR & ORG. 216, 223 (2012).
73 Id. at 217.
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imprisoned for debt.74 However, most of the "debts for which people
were imprisoned were small, with a majority of $20 or less." 75 The
cost of operating and maintaining debtors' prisons were substantial
and were not adequately subsidized by the prisoners.7 6 In fact, most
prisoners did not "pay[ ] their debts" during their confinement.
Even as colonial lawmakers developed more forgiving debt laws
and took a "more charitable view towards debtors," the discriminatory treatment based on class remained. 78 Lawmakers "were likelier
to excuse a rich defaulter than a poor one." 79 Some lawmakers even
justified the exception based purely on class.8 0 Lawmakers argued
that rich men should not be forced into servitude the way poor people
are because, "where a man has lived in affluence and by some unforeseen misfortune and unexpected accident is reduced to poverty, it
would be cruel to aggravate his wretchedness by subjecting him to
servitude." 8 ' Also, unlike their indigent fellow inmates, affluent prisoners might be relieved of serving on a work crew. 8 2

Prison conditions were abysmal. Debtors described their quarters as a "human slaughter house," a "loathsome storehouse," and a
"dismal cage." 83 Unlike other incarcerated criminals, debtors received
no meal rations." Debtors were responsible for securing "their own
food, fuel, and clothing," whether by their own means, their friends or
family, begging, or donations from the local relief society. In many
instances, debtors were left begging for food through their barred windows from people passing by.'
Debtors' prisons were designed for jailing negligent borrowers.8
Some scholars have argued that such prisons were an effective tool at
74 Id.
75 Id.

76 Id. at 219.
77 Id.
78 Crossen, supra note 68.
79

Id.

80 Id.
81 See id.
82 MANN, supra note 67, at 27.
83 Id. at 87.
84 Id.
85 Id. at 87-88.
86 Id.
87 Eli Hager, Debtors' Prisons, Then and Now: FAQ, THE MARSHALL PROJEcr, Feb. 24,

2015, https://www.themarshaliproject.org/2015/02/24/debtors-prisons-then-and-now-faq#.sjkHn
AQy2.
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inducing debtors to turn over to a creditor assets that were exempt
from collection." To secure their release, debtors had to pay off their
debts.89 A debtor could obtain outside funds from friends or family,
or a debtor could work off his debt through penal labor. 90 Debtors
were only paid a pittance for their work, so it could take years before
a debtor saved up enough to cover their debts. 91 Consequently, many
debtors died in prison.92
Insolvency was not just a one-time moral failing but followed
debtors even after their release.93 In his historical recount of debtors'
prisons, Mann describes, "[i]n prison, or out, debtors were expected to
repay every penny they owed to their creditors, even if it took them
the rest of their lives." 94 During the reform movement of the late 19th
century, there was a humanitarian effort to alter public sentiment
towards debtors, explaining that prison "essentially branded defaulters as immoral ... rather than what they truly were-unfortunate victims of circumstances." 95
In 1832, Congress abolished imprisonment for debt at the federal
level. 96 Many states followed suit and similarly banned debtors' prisons except "in cases of fraud and in damage suits for alimony, child
support, and wrongful behavior." 97 Around the same time, bankruptcy laws helped change the perception of debtors in America by
replacing criminal laws with a resolution system for handling accrued
debt. 98 Ultimately, through humanitarian efforts, the advent of new
lending practices, and the passage of bankruptcy laws, 99 debtors' pris88 MANN, supra note 67, at 47, 58.

89 See id. at 94.
9 Id. at 47.
91 Id. at 18.
92 Id. at 105.

93 See id. at 5.
94 MANN, supra note 67, at 46.

95 Baker, Cosgel & Micelli, supra note 72, at 223.
96 H.R. REP. NO. 22-5, at 12 (1832) ("[I]t shall not be lawful for any of the courts of the
United States to issue a capias ad satisfaciendum, or any other process, by which the body may
be subject to arrest or imprisonment, upon any judgment at law or final decree in chancery, for
payment of money founded upon any contract, express or implied, which may have been entered
into, or upon cause of action, which may have accrued after the fourth day of July next; and upon
all such contracts and causes of action after judgment, imprisonment shall be totally and absolutely abolished.").
97 Baker, Cosgel & Micelli, supra note 72, at 219.
98 Id. at 220; MANN, supra note 67, at 5.
99 "But with the rise of credit testing and the replacement of personal lending networks
with secured credit, imprisonment for non-payment came to be seen as a harsh and unwieldy

2017]

INDEBTED TO INJUSTICE

275

ons "became an anachronistic and a costly way to enforce payments"
and fell out of use. 100

III.
A.

MODERN DEBTORS' PRISON

Early Cases Create Supreme Court Precedent

Early cases of modern-day debtors' prisons set Supreme Court
precedent. These cases are foundational because, inter alia, they
barred jailing people simply because of their impoverished status.
In 1970, the Supreme Court decided Williams v. Illinois. 0 ' In
that case, Willie Williams had been convicted of petty theft that had a
maximum imprisonment term of one year.102 The sentencing judge
kept Williams incarcerated for 101 days beyond the maximum period
of confinement fixed by the statute because Williams, who was indigent, was unable to pay the fine and costs of $505.103 The Supreme
Court held that the Fourteenth Amendment's Equal Protection
Clause prohibits courts from extending a maximum prison term
because the defendant failed to pay court fines he could not afford.104
One year later, in 1971, the Supreme Court decided Tate v.
Short.0 5 Preston Tate, an indigent person, was convicted of traffic
offenses and fined a total of $425."* Although Texas law imposes only
fines for such offenses, it requires that offenders, who are unable to
pay, be incarcerated until the offender pays his fines.1 07 While an
offender earns a $5 credit each day he is confined, that rate would
require Tate to serve 85 days.' The Supreme Court held that the
Fourteenth Amendment prohibits courts from jailing an indigent
defendant only because he was unable to pay the fine imposed under
a fine-only statute.1t"
sanction, and a growing movement pressed for its abolition." Note State Bans on Debtors' Prisons and CriminalJustice Debt, 129 HARV. L. REV. 1024, 1034 (2016).
100 Baker, Cosgel & Micelli, supra note 72, at 217.
101 Williams v. Illinois, 399 U.S. 235 (1970).
102 Id. at 236.
103 Id. at 236-37.
104 Id. at 243.
105 Tate v. Short, 401 U.S. 395 (1971).
106 Id. at 396.
107 Id. at 396-97.
108 Id. at 397.

109 Id. at 398-99.

276

CIVIL RIGHTs LAw JOURNAL

[Vol. 27:3

In 1983, the Supreme Court decided Bearden v. Georgia.11 0 This
landmark case concerned constraints on revoking probation and
imprisonment for debt."'1 In September 1980, Danny Bearden pled
guilty in a Georgia trial court to burglary and theft.1 12 pursuant to the
Georgia First Offender's Act, the court did not enter a judgment of
113
guilt and sentenced Bearden to probation subject to conditions..
One condition was that Bearden was required to pay a $500 fine and
$250 in restitution.1 14 The trial court ordered Bearden to pay $100
upfront on the day of his sentencing, pay $100 the next day, and pay
the remaining $550 within four months.11 5
Bearden had substantial trouble paying off his court costs.116 To
satisfy the first two payments, Bearden had to borrow $200 from his
parents.' A month later, after he was laid off from his job, Bearden
fell behind making payments."" Bearden tried to find new employment but, only having a ninth-grade education and being illiterate, he
was unsuccessful.1 19 Before the payment deadline came due, Bearden

told his probation officer that he "was going to be late with his payment because he could not find a job." 120 Three months after the
deadline lapsed, the Georgia state's attorney filed a petition to revoke
Bearden's probation based on his failure to pay the balance of his
court costs. 1 21 The trial court, after an evidentiary hearing, granted
the State's petition and sentenced Bearden "to serve the remaining
portion of the probationary period in prison." 122
The Supreme Court declared that the trial court improperly
revoked Bearden's probation because it did not have evidence or
make findings that he was somehow responsible for the failure to
make payments and that alternative forms of punishment would be
inadequate to meet the state's interest in punishment and deter110 Bearden v. Georgia, 461 U.S. 660 (1983).
II

See id. at 674.

112 Id. at 662.
113 Id.
114 Id.
115 Id.
116 Bearden v. Georgia, 461 U.S. 660, 662-63 (1983).
117 Id. at 662.
118 See id. at 663.
119 Id. at 662-63.
120 Id. at 663.
121 Id.

122 Bearden v. Georgia, 461, U.S. 660, 663 (1983).
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rence. 123 The Court then provided a test for courts when considering
revoking probation for incarceration because of an inability to pay
court costs.
[I]n revocation proceedings for failure to pay a fine or restitution, a
sentencing court must inquire into the reasons for the failure to pay. If
the probationer willfully refused to pay or failed to make sufficient
bona fide efforts legally to acquire the resources to pay, the court may
revoke probation and sentence the defendant to imprisonment within
the authorized range of its sentencing authority. If the probationer
could not pay despite sufficient bona fide efforts to acquire the
resources to do so, the court must consider alternate measures of punishment other than imprisonment. Only if alternate measures are not
adequate to meet the State's interests in punishment and deterrence
may the court imprison a probationer who has made sufficient bona
fide efforts to pay. To do otherwise would deprive the probationer of
his conditional freedom simply because, through no fault of his own,
he cannot pay the fine. Such a deprivation would be contrary to the
fundamental fairness required by the Fourteenth Amendment.' 2 4
Below, we will explore how courts have interpreted the Bearden
Court precedent in determining the requirements of an ability to pay
hearing for probationers.
B.

21st Century Debtors' Prison

Modern-day debtors' prison is the "jailing of people for nonpayment of fines and fees they cannot afford through procedures that violate constitutional rights."1 25 The ACLU has identified five of the
most prominent practices in which a poor person is jailed for the failure to pay LFOs.1 2 6 These include (1) Pay-or-Stay Sentences, (2)
Immediate Courthouse Detention After Sentencing, (3) For-Profit
Probation for Debt Collection, (4) Failure-to-Pay Warrants and Jail123 Id. at 665, 674 (1983) ("By sentencing petitioner to imprisonment simply because he
could not pay the fine, without considering the reasons for the inability to pay or the propriety of
reducing the fine or extending the time for payments or making alternative orders, the court
automatically turned a fine into a prison sentence.").
124 Id. at 672-73.

125 Choudhury Statement, supra note 30, at 1.
126 Id. at 8-11.
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house Shakedowns for Money, and (5) Improper Revocation of Work
Release.12 7
1.

Pay-or-Stay Sentences

"Pay-or-stay sentencefs] . . . offer people the false choice of

immediately paying a certain amount of money in fines and fees or
going to jail."" One such example is Kyle Dewitt, who spent three
days in jail because he was unemployed and could not afford his $215
fine for catching a fish out of season.1 29 The judge did not hold an
ability to pay hearing, make a determination about Dewitt's indigent
status, or decide whether or not he could afford to pay the fine. 13 0 The
judge also did not consider arranging a payment plan for Dewitt or
completing community service as an alternative means of
punishment.13 1
A court may apply a pay-or-stay sentence to one person or everyone on its docket. For example, on March 21, 2013, Dekalb County,
Georgia, saw one of the largest pay-or-stay sentencing events involving Judicial Corrections Services, Inc. (JCS), a privately held for profit
probation company.13 2 Some 600 people were subpoenaed to appear
in court that day.133 Although they were unaware of the reason for
being subpoenaed, they all owed fines and fees to the court and to
JCS.134 Of those subpoenaed, 300 people showed up.1 35 Judge Angela

Brown called them one by one.136 For each, she asked a JCS
employee whether there was a warrant for arrest.137 Without offering
any evidence of such, the JCS employee said yes in each case.1 3 8 Judge
Brown proceeded to tell the probationer the total LFOs he owed and
"asked whether he could pay that amount immediately and in full."1 39
When a probationer responded that he "could not," Judge Brown
127
128
129
130

Id.
Id. at 8.
Id.
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131 Choudhury Statement, supra note 30, at 8.
132
133
134
135
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See HUMAN RIGHTS WATCH, supra note 23, at 41.
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Id. at 27.
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139 Id.
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ordered the court officer to arrest the probationer.140 Reportedly 60
probationers were sentenced to jail that day.141
2.

Immediate Courthouse Detention After Sentencing

"

Immediate courthouse detention after sentencing is "the illegal
detention of people in the courthouse immediately after sentencing"
as a ploy to coerce the defendant to pay LFOs. 14 2 A mother of two
was subject to an illegal courthouse detention one morning when,
before taking her kids to school, she stopped at a court in a Mississippi
city to contest a traffic ticket.143 The judge found the mother guilty
and sentenced her to pay a $236 fine, which exceeded the maximum
penalty of $25 for the infraction. 1 " After she told the judge the fine
was too expensive to pay all at once, a police officer informed her she
could not leave the courthouse until she paid a significant amount
toward her LFOs.14 5 The police detained her, informing her they
would jail her if she could not raise the money in time.1 " While
detained, the mother frantically called friends and family asking for
money. 14 7 Several hours later, the police released her after a friend
arrived with $50 in cash for her fine. 1
3.

For-Profit Probation for Debt Collection

For-profit probation is "probation imposed for the sole purpose
of collecting fines and fees from people who cannot afford to pay on
sentencing day."149 A probationer who falls behind on his payments
risks a court revoking probation and imposing jail time, with no access
to counsel, and a failure to conduct a proper hearing. 150 Pay-only probation is problematic because many of the probation companies
involved operate with the goal of generating profit rather than with a
140 Id.
141 Id.

142 Choudhury Statement, supra note 30, at 9.
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restorative justice ideology."' For-profit probation companies operate in Alabama, Colorado, Florida, Georgia, Idaho, Michigan, Mississippi, Montana, Tennessee, Utah, and Washington.15 2 These
companies use an "offender-funded" model that "contributes directly
to the illegal jailing of poor people for unpaid fines and fees." 1 5 3
In Georgia, DeKalb County and a for-profit probation company,
JCS "teamed up to generate county revenue and JCS fees by collecting fines and fees imposed by the County's Records Court, including
from people too poor to pay on sentencing day."15 4 Over the years,
the Records Court collected increasing amounts of revenue.5 5 By
2014, the Records Court "collected seven times more revenue than its
costs of operation by soliciting and implementing a probation program
run by JCS . . . that promised to boost collections" for the County.1 56
JCS had a financial incentive not to inform indigent probationers
of their rights to a Bearden ability to pay hearing, the right to request
counsel, the right to request waiver of LFOs, or community services as
an alternative measure.' 5 7 Kevin Thompson, a teenager from DeKalb
County was a victim of this revenue generation scheme.15' The
County jailed Thompson because he could not afford to pay the
LFOs, which included JCS probation fees stemming from a traffic
ticket.1 59 Thompson told his JCS probation officer that he could
obtain only $85 by borrowing money from his parents and working
"odd jobs" for an auto shop.1 60 After a hearing that lasted only minutes, the Recorders Court revoked Thompson's probation and sentenced him to nine days in jail.' 6 ' When Thompson asked the court if
he could hug his mother, the judge said no.162
151 Id. at 10.
152 HUMAN RIGHTS WATCH, supra note 23, at 12 n.3.

153 Choudhury Statement, supra note 30, at 9.
154 Id.
155 Id.
156 Id. at 7.
157 Id.
158 Id. at 6.

159 Choudhury Statement, supra note 30, at 6.
160 Complaint at 9, Thompson v. Dekalb County, No. 1:15-cv-280-TWT (N.D. Ga. Jan. 29,
2015).
161 See id. at 15.
162 See id. at 16.
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Failure-to-Pay Warrants and Jailhouse Shakedowns for
Money

-

Failure to pay a warrant "involves arresting and jailing poor people for a failure to pay a warrant," unless the indigent person "immediately pay[s] in cash the entire amount of LFOs owed."1 63 Police
officers may use other police-related events as cover to execute a failure to pay warrant, including issuing them "at traffic and pedestrian
stops, and in response to calls for police assistance."" In Biloxi, Mississippi from 2014 to 2015, police executed more than 2,681 failure to
pay warrants against 1,520 people. 165 415 people were jailed pursuant
to these warrants "and were unable to pay any money to secure their
release.""
Joseph Anderson, who suffers from a disability, was in shock
when police barged into his home and arrested him on a warrant forfailing to pay a traffic ticket. 167 Police carted Anderson back to the jail
where he waited seven days before he was brought to Biloxi Municipal Court for his hearing." The judge failed to inform Anderson that,
as an indigent person, he had the right to court appointed counsel. 1 69
Additionally, the judge did not conduct an inquiry about his ability to
pay or make any finding about whether Anderson willfully refused to
pay his debts from the traffic ticket. 170
The risk of jail for unpaid LFOs also causes some people to risk
their safety. A domestic violence survivor with five children delayed
calling the police for help one evening when her husband became violent during an argument because she feared the police would arrest
her for unpaid traffic fines. 171 The mother called the police and
although her husband had fled by the time they arrived, the "police
officers ran her name for warrants and arrested her for unpaid
fines."1 72 The police jailed her and proceeded to demand she pay the
163 Choudhury Statement, supra note 30, at 10-11.
164 Id. at 11.
165 See id.
166 Id

167 See Complaint at 2, Kennedy v. City of Biloxi, No. 1:15-cv-00348-HSO-JCG (S.D. Miss.
Oct. 21, 2015).
168 See id. at 30.
169 See id.
170 See id. at 31.

171 See Choudhury Statement, supra note 30, at 12.
172 Id.
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$1,000 she owed. The mother was unable to afford the amount and,
thus, remained jailed for four days.173
5.

Improper Revocation of Work Release

Improper Revocation of Work Release is "the illegal jailing of
the poor [that] results from the use of work release as a back door to
debtors' prison."1 74 Jayne Fuentes suffered serious hardships because
of court-imposed debts."' A Benton County judge ordered Fuentes
to do manual labor to cover her LFOs without first making a determination of Fuentes's ability to pay. 17 6 On the work crew, Fuentes, and
other indigent people who were similarly sentenced, performed free
janitorial or landscaping services for the County.177 The County incarcerated Fuentes several hours each day before she would start her
work crew service. 7 In addition, Fuentes had to pay for serving on
the County's work crew.179
IV.
A.

PROBATIONERS' DEBTS

Debt Accrues

Since 2010, "48 states have increased criminal and civil court fees,
added new ones[,] or [have done] both."1so Criminal justice fees are
assessed against a defendant at every stage of a criminal proceeding.18 1
At pre-conviction, an indigent defendant will have to pay a fee simply
to apply to obtain a public defender. 18 After defense counsel has
been appointed, the state may then charge the defendant a "reimbursement fee for the costs of the defense services."1 83 In addition, if
a defendant is jailed pre-trial, the state charges the defendant for his
See id.
Id. at I.
See Complaint, Fuentes v. Benton County, Washington, No. 15-2-02976-1, 6-7 (Sup. Ct.
Wash. Yakima County Oct. 6, 2015).
176 See id. 7.
177 See id. at 14.
178 See id at 31.
179 See id.
180 Shapiro, supra note 16.
181 See BANNON, NAGRECHA & DILLER, supra note 17, at 8.
182 See id. at 7.
183 Id. at 7.
173

174
175
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incarceration." Once convicted, a defendant can face an array of
costly fees including court administrative costs, fees for designated
funds, reimbursement fees for the prosecution and public defender,
and, of course, fines for the penalty with the accompanying surcharges
and restitution.18' For example, in Pennsylvania, a probationer "convicted of a drug crime incurred 26 fees, ranging from $2 to $345."'16
In total, her LFOs were $2,464, "an amount that is approximately
three times larger than both her fine ($500) and restitution ($325)
combined.""s'
At the post-conviction stage, the judge may sentence the defendant to jail or place him on probation.8 8 If jailed, the defendant faces
fees associated with his incarceration. 189 If sentenced to probation or
parole, the defendant incurs probation supervision fees, and, depending on the situation, additional fees such as drug testing fees, monitoring device fees, vehicle interlock device . fees, and mandatory
treatment fees.1" In addition to these fees, states may impose varied
poverty penalties on indigent defendants.1 91 The penalties include
interest on LFOs, fees for late payments, fees just so the defendant
can be placed on a payment plan, and even fees for collecting the
defendant's payments. 19 2 For instance, in Texas, offenders released on
parole owe, not including restitution, anywhere from $500 to $2,000 in
offense-related debt. 19 3
B.

Probation

"Probation is a court-ordered period of correctional supervision
in the community, generally as an alternative to incarceration. In
some cases, probation can be a combined sentence of incarceration
followed by a period of community supervision."194 Forty-four states
184 Id. at 8.
185 Id.
186 Id. at 9.
187 BANNON, NAGRECHA & DILLER, supra note 17, at 9.
188 HUMAN RIGHTS WATCH, supra note 23, at 12.
189 BANNON, NAGRECHA & DILLER, supra note 17, at 8.
190 HUMAN RiGHTs WATCH, supra note 24, at 23, 23, 33, 36.
191 BANNON, NAGRECHA & DILLER, supra note 17, at 17.
192 Id.
193 Id at 10.

194 Danielle Kaeble, Laura M. Maruschak, and Thomas P. Bonczar, Probation and Parole
in the United States, 2014, 2 U.S. DEP'T OF JUST. (2015), http://www.bjs.gov/content/pub/pdf/
ppusl4.pdf.
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charge probationers supervision fees.195 If an offender is sentenced to
probation, then the judge has conditionally suspended part or all of
the jail sentence that would otherwise have been imposed. 1 96 During
the probation term, "an offender meets regularly with a probation
officer and is required to demonstrate adherence to court-mandated
benchmarks of good behavior."1 9 7 If an offender fails to comply with
his mandated conditions, a judge, subject to certain legal restraints,
may revoke the offender's probation and "reinstate the sentence probation was intended to replace."19 8 Offenders are often sentenced to
probation for misdemeanor crimes because misdemeanors involve the
commission of "relatively minor offenses."199
Probation services can be handled internally by the courts or
externally by outsourcing those duties to for-profit probation companies.2 0 Many local governments turn externally to probation companies because the local government and courts are cash-strapped and
lack the resources to administer probation services.20 1 These "[f]orprofit probation companies offer local governments the service of collecting legal debts" from offenders sentenced for "misdemeanor and
traffic offenses and ordinance violations." 2 0 Probation companies
thus present themselves as a solution by being an entirely offenderfunded model at no cost to the municipality and having the ability to
collect on long overdue debts.203 The offender-funded model places
the financial burden of paying for probation services on probationers.204 Many offenders find the "burden can be crushingly
punitive."205
One such offender is Thomas Barrett. After shoplifting a $2 can
of beer, Barrett, an unemployed homeless man who lived off food
stamps, had to sell his plasma to cover exorbitant for-profit probation
195 Shapiro, supra note 16.
196 HUMAN RIGHTS WATCH, supra note 23, at 12.
197

Id.

198 Id.
199 Id.

204

Id. at 12-13.
Choudhury Statement, supra note 30, at 10.
Id.
HUMAN RIGHTS WATCH, supra note 23, at 15.
Id at 22.

205

Id,

200
201
202
203
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company fees that amounted to more than $4,800.20 It was the excessive supervision fees of the for-profit company, Sentinel Offender Services, that prevented Barrett from fully satisfying his LFOs. 2 07
Initially, Barrett spent more than a month in jail because he could not
afford Sentinel's $80 "startup fee." 2 08 Eventually, Sentinel's fees
swelled to over $1,000, which was "more than five times the amount of
the fine the court had sentenced" him to pay. 209 Nonetheless, Sentinel
filed a petition to revoke Barrett's probation. 210 The judge told Barrett that "he could stay out of jail if he paid several hundred dollars of
what he owed Sentinel right then and there," however, Barrett was
unable to pay and went to jail.2 11
Courts require that probationers pay their supervision fees as a
condition of their probation.2 12 If the probationer fails to pay the probation company, he violates the terms of his probation and could risk
imprisonment 213 "[S]upervision fees can accumulate over time into
sums that would present real hardship even to people of greater financial means."2 14 In Mississippi, an offender sentenced to pay a $1,000
fine over a 24-month period incurred a monthly supervision fee
charge $40 per month from JCS over the 24-months totalling an additional $960.215 Supervision fees in Georgia average $35 per month
whereas Alabama and Mississippi charge $40 per month.21 6 Montana
is an outlier with a $100 monthly supervision fee.217
Probation companies "prioritize private company profit margins,
over the needs of courts," such as "consistently prioritize[ing] the collection of supervision fees over court fines." 218 For example, Van
Houston, a 64-year old Vietnam veteran suffering from alcoholism,
was convicted of driving under the influence. 2 19 Although Houston
206 Id. at 2, 34; Profiles of Those Forced to 'Pay or Stay', NPR (May 19, 2014, 4:02 PM ET),
http://www.npr.org/2014/05/19/310710716/profiles-of-those-forced-to-pay-or-stay.
207
208
209
210
211
212
213
214
215
216
217

HUMAN RIGHTS WATCH, supra note 23, at 34.
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Id. at 34-35.
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Id,
1d. at 16, 23.
HUMAN RIGH-rs WATCH, supra note 23, at 16, 23.
Id. at 24.
Id.
Id.
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218 Choudhury Statement, supra note 30, at 10 n. 43.
219 HUMAN RIGHTS WATCH, supra note 23, at 24.

CIVIL

286

RIGHTS LAw JOURNAL

[Vol. 27:3

wanted to enter a treatment facility, the court sentenced Houston to a
24-month probation period and $4,500 in fines and court costs. 2 20 In
addition, the probation company, Providence Community Corrections, charged him $40 monthly supervision fees.22 ' Houston's only
source of income was a monthly $599 social security check. 22 2 His
monthly fine payment was $216, but 20% of each payment went to
paying his supervision fees rather than his fine. 223 The total $840 in
supervision fees was more than 10% of his entire annual income.2 24
From advocacy organizations to courts across the country, many
knowledgeable professionals have commented on how "the supervision fee model is inherently discriminatory against poor offenders." 2 2 5
These professionals argue the supervision fee model is discriminatory
because "an offender who can afford to pay the total amount of [his]
fine immediately does not have to pay supervision fees at all." 2 26
Meanwhile "those fees are charged only to offenders who lack the
present financial ability to pay their entire debt to the court."2 2 7 Professionals also find the supervision fee model discriminatory against
the poor because of the flat monthly supervision fees. 228 "The poorer
probationer sees less of his payment going towards settling the court
fine, and thereby stays on probation longer." 22 9 Another reason
involves the lack of an upward limit on supervision fees. 2 30 Because
probation companies' supervision fees end once all court debts are
discharged, "the fees accumulate into higher totals for offenders who
need more time to pay down their fines." 2 31
Offenders can face an array of penalties for failing to pay their
LFOs. These penalties may include suspension of driver's license,
issuance of an arrest warrant, extension of the probationary period,
and garnishment of up to 65% of wages.232 In addition, offenders who
220
221
222
223
224
225
226
227
228
229
230
231
232
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Id.
Id.
Id
Id. at 25.
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violate probation by failing to pay LFOs could risk disqualification
from receiving federal benefits, including "Temporary Assistance to
Needy Families (TANF), Food Stamps, low income housing and housing assistance, and Supplemental Security Income (SSI) for the elderly
and disabled." 23 3
Suspension of a driver's license may cause an offender to lose his
job and increase his chances of being arrested. According to a study
by the New Jersey Motor Vehicles Department, "42% of the suspended drivers lost their jobs and 45% remained unemployed" during
the suspension period.4 As the Brennan Center for Justice reported,
when probationers are "unable to [drive legally] to work [they] face a
choice between [either driving illegally to a job, or obeying the law
but] losing a job and suffering increased penalties for non-payment." 2 3 5 The New Jersey study also found that, "80% of participants
were disqualified from employment opportunities because their
license was suspended." 23 6 In Virginia, probationers' driver's licenses
are automatically suspended for failure to pay LFOs, causing 914,450
offenders to have a suspended license in 2015.237 In New Jersey in
2004, 105,971 offenders had their licenses suspended for failure to
appear in court.238

V.

HONORING ABILITY TO PAY HEARINGS

When an owed fine or restitution is the basis for the probation
"[t]he Due Process Clause of the Fourteenth Amendment imposes
procedural and substantive limits on the conditional liberty." 23 9
Bearden prescribes the requirements and restrictions for courts to
apply before courts can incarcerate poor people for nonpayment of
their LFOs imposed by the municipality, court, or contracted for233 Id.
234 2006 N.J.

MOTOR

VEHICLES AFFORDABILITY

AND

FAIRNESS

TASK

FORCE FINAL
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19-20 (2012).
236 KEN ZIMMERMAN & NANCY FISHMAN, NEW JERSEY INSTITUTE FOR SOCIAL JUSTICE,
ROADBLOCK ON THE WAY TO WORK: DRIVERS LICENSE SUSPENSION IN NEW JERSEY (2001).
237 ANGELA CIOLFI, PAT LEVY-LAVELLE, AND MARIO SALAS, LEGAL AID JUSTICE CTR.,
DRIVEN DEEPER INTO DEBT: UNREALISTIC REPAYMENT OPTIONS HURT LOW-INCOME COURT

DEBTORS 7 (2016).
238 N.J. MOTOR VEHICLES, supra note 234, at 32.

239 Black v. Romano, 471 U.S. 606, 611 (1985). See also Bearden v. Georgia, 461 U.S. 660,
666, 668 (1983).
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profit probation company. 24 0 But jailing people who are too poor to
pay LFOs persists, in part, because courts disagree about the requirements imposed by Bearden. Courts tend to violate Bearden in three
ways: (1) not conducting an ability to pay hearing, (2) omitting
procedural stages of an ability to pay hearing, and (3) erroneous
interpretations.24 1
A.

Not Conducting an Ability to Pay Hearing

In some states, statute or case law requires judges to initiate an
ability to pay hearing, unprompted by the probationer.24 2 However, in
other states, judges have not conducted the hearing altogether. 243 For
example, police threw Qumotria Kennedy in jail on an arrest warrant
for failing to pay her traffic fines. 2" Kennedy was unable to pay and,
as a result, she sat in jail for five days. 24 5 Kennedy feared for her
daughter, who did not know where her mom was. 2 1 During Kennedy's time in jail, there was no court hearing on her ability to pay,
the police did not inform her of her right to request counsel, nor did
the court appoint counsel for her. 2 47 Kennedy also lost her cleaning
job because she missed work while in jail for five days. 24
In these instances, some judges argue that they are not required
to conduct an ability to pay hearing sua sponte when an alleged probation violator appears before them at a revocation proceeding.24 9
According to these judges, the probationer bears the onus of prompting the judge to hold the hearing. 250 The judges' argument for probationers' responsibility is faulty, however, because it ignores the
wording of the Court's holding in Bearden and overlooks the likeli240
241
242
243
244
Oct. 21,

See Bearden, 461 U.S. at 665-674.
See id.; Part IV. A-B.
See, e.g., Ohio Rev. Code Ann. § 2947.14 (West 2002).
See, e.g., Choudhury Statement, supra note 30, at 1
Complaint at 1-2, Kennedy v. City of Biloxi, No. 1:15-cv-00348-HSO-JCG (S.D. Miss.
2015).

245 Id. at 2.
246 Id. at 24.
247 Id.
248 Id. at 26.

249 See generally 31 ALR. 3d 926 (1970); Updated Bench Card for Kennedy v. Biloxi Settlement (2016).
250 See generally 31 ALR. 3d 926 (1970); Updated Bench Card for Kennedy v. Biloxi Settlement (2016).
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hood that a probationer lacks the legal acumen to know to request an
ability to pay hearing.
First, in Bearden, the Court explicitly directed all courts to conduct a hearing of a probationer's ability to pay because it is unconstitutional to revoke an indigent person's probation simply based on his
inability to pay a fine or restitution. 251 Although the Court could easily place the onus on the probationer to request the hearing, the Court
declared that "a sentencing court must inquire into the reasons for
failing to pay." 25 2
Second, given that probationers are not likely to know about ability to pay hearings, as most courts maintain probationers are not entitled to legal counsel at probation revocation hearings, the judge is the
only authority capable of raising and initiating the hearing.25 3 Cer
tainly, a probationer's right to due process requires the judge provide,
the probationer proper notice of an ability to pay hearing when facing
incarceration for inability to payoff court debts.25 4
B.

Omitting ProceduralStages of an Ability to Pay Hearing

Even when judges hold an ability to pay hearing, judges violate
Bearden by failing to conduct any of its three mandatory steps. Those
stages are (1) inquiring into the reasons the offender failed to pay, (2)
finding if the offender willfully refused or made reasonable efforts to
pay his LFOs, and (3) determining if an alternative means of punishment is suitable.25 5
1.

Duty to Inquire into Inability to Pay

It is unconstitutional to revoke probation solely because a probationer failed to pay LFOs. 2 56 Per the Bearden Court, a judge "must
inquire into the reasons" an offender failed to pay. 2 57 The inquiry is
not merely a determination of whether the offender violated the payment condition.25 8 In fact, the Bearden Court denounced the trial
251 See Bearden v. Georgia, 461 U.S. 660, 674 (1983).
252 Id. at 672.
253 See id.

254
255
256
257
258

See id.; Updated Bench Card for Kennedy v. Biloxi Settlement (2016).
See, e.g., Updated Bench Card for Kennedy v. Biloxi Settlement (2016).
See Bearden v. Georgia, 461 U.S. 660, 674 (1983).
Bearden, 461 U.S. at 673.
See id. at 672.
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court for making its determination solely based on non-payment.25 9
The Court said that determining a probationer disobeyed a court
order to pay without conducting an inability to pay hearing is tantamount to "turn[ing] a fine into a prison sentence. "260
What resonates is that the inquiry requires assessment of the
offender's actual ability to pay, his fiscal solvency. Otherwise, in addition to the simple violation of the court's pay order, other impermissible bases for the assessment would be based on superficial criteria.
Without looking into financial solvency and a complete picture of an
offender's financial health and necessities, judges cannot accurately
assess how it is that offenders should be spending their money.
Instead, judges hazard jumping to dangerous conclusions to the detriment of the offender. For instance, cable television might be assumed
to be a luxury good for an offender, but in some situations the
offender might also use it as a cheaper alternative to child care
costs.

26 1

Although the Bearden Court expressly mandated that the trial
court inquire into the reasons a probationer is unable to pay what he
owes, many courts simply do not do the assessment or lack the
resources to do so in a timely manner.2 62 Fortunately, settlements
have required courts to adopt guidance on how to inquire about an

offender's ability to pay.
For example, in reaching a settlement with Biloxi, Mississippi, the
City agreed to adopt the ACLU's Bench Card of guidance on qualities
that should lead the court to find that a defendant is unable to pay his
LFOs. 26 3 The court would begin by using an Affidavit of Indigence to
document "the defendant's income, assets, debts, other LFO obligations, and any other information the court deems appropriate."1 2 61 The
Bench Card states that the court shall deem an offender unable to pay
LFOs "when in consideration of the totality of the circumstances, it
finds that the payment of LFOs would impose a substantial hardship"
on the offender and his dependents. 265 But as the ACLU recognized,
259
260
261
262

Id. at 674.
Id.
See BANNON, NAGRECHA & DILLER, supra note 17, at 21-22.
See id.

263 Stipulated Settlement Agreement & Retention of Jurisdiction, Kennedy v. Biloxi,
ACLU (March 14, 2016), https://www.aclu.org/legal-document/kennedy-v-city-biloxi-stipulatedsettlement-agreement-exhibits-b
264 Updated Bench Card for Kennedy v. Biloxi Settlement (2016).
265 Id.

2017]

INDEBTED TO INJUSTICE

291

there should be a rebuttal presumption that an offender is unable to
pay if the offender has an annual income below the federal poverty
level, is homeless, is incarcerated, or resides in a mental health
facility.26
In another case settlement involving the ACLU, the City of
Montgomery, Alabama took a somewhat similar tactic and agreed to
process an offender's Form One, which is an initial document an
offender uses to indicate he is financially unable to pay his LFOs.267
From there, the offender completes an Affidavit of Substantial Hardship and other forms in which the offender answers questions about
his finances, income, expenses, including "rent, children, utilities,
food, clothing, medical condition/bills, transportation, bank accounts,
and other assets." 268 The court also may make inquiries in addition to
those disclosed in the documentation, such as the offender's efforts to
obtain the money to pay, and the offender's job skills and efforts to
apply for jobs.269
This information collected from the forms is important in assisting the court in determining whether the offender qualifies for indigent status. Finding an offender to be indigent may cause the court to
modify the offender's sentence, such as excusing part of or waiving the
LFOs or sentencing the offender to an alternative punishment like
community service.270 Additionally, the inquiry, and the information
gleaned from it, can be critical to assessing whether the probationer's
nonpayment was willful, and making other findings during a second
stage.2 n
Despite it being the court's ultimate responsibility, when a judge
fails to make a determination about the probationer's ability to pay
his LFOs, that duty sometimes falls on the probation officer.272 Some
of the probation company officers base their determination on criteria
that has been called "alarmingly superficial," including factors like
whether the probationer smoked cigarettes, owned multiple cell
266 Id

267 Settlement Agreement at 2, Cleveland v. Montgomery, Case 2:13-cv-00732-MHT-TFM,
Document 56-1 (filed Sept. 12 2014).
268 Id. at 8.
269 Id.
270 IN FOR A PENNY, supra note 1, at 79.

271 See Bearden v. Georgia, 461 U.S. 660, 662 (1983); Updated Bench Card for Kennedy v.
Biloxi Settlement (2016).
272 HUMAN RIGHTS WATCH, supra note 23, at 39.
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phones, or possessed a pair of popular sneakers. 27 3 The lack of due
consideration of financial status is evident in a JCS employee's admission that he ignored an offender's bills and other financial documents
after observing the offender's personal property.2 74 Rather than looking to an individual item such as Nike high-tops, experts say "rigorous,
objective financial analysis is generally required to assess the credibility" of a probationer's claim of pauper status.275 It seems unlikely that
the courts that take only "sixty to ninety seconds" per probation revocation case are undertaking this level of analysis.2 76 Moreover,,having
a probation officer determine indigency, especially when he is an
employee of a private, for-profit probation company, is problematic
because the decision affects their financial incentives.2 77 This motive
becomes especially clear where probation companies have contractually agreed with courts to waive their supervision fees for any offender
declared to be indigent-it is simply against their interest to make
such a determination. 27 8
Although the court has a duty to inquire into the reasons the
offender failed to pay his LFOs, the offender bears the burden of
establishing his indigency, or to a lesser extent, his inability to pay.279
Some jurisdictions have tried to impose a higher burden of proof on
offenders, requiring clear and convincing evidence that the offender is
unable to pay.28 Many courts over the past two decades have not
performed an inquiry into the offender's ability to pay. 28 1 Nonetheless,
legal institutions such as COCSA are advocating for judges to adopt
guidelines that both inform judges of their responsibilities and provide
guidance on conducting the Bearden requirements.2 8 2
Bearden instructed that it is the court's duty to "inquire into the
reasons for the [probationer's] failure to pay." 2 83 The inquiry is neces273 Id. at
274 Id. at
275 Id. at
276 Id. at

40.
40-41.
42.

39.
277 Id. at 59.
278 HUMAN RIGHTS WATCH, supra note 23, at 42.

279 State v. Jacobsen, 746 N.W.2d 405, 408 (N.D. 2008).
280 See Del Valle v. State, 80 So. 3d 999, 1014 (Fla. 2011) (holding the clear and convincing
standard is unconstitutional).
281 BANNON, NAGRECHA & DILLER, supra note 17, at 20; IN FOR A PENNY, supra note 1, at
37; HUMAN RIGHTS WATCH, supra note 23, at 39.
282 PEPIN, supra note 18, at 14-25.

283 Bearden v. Georgia, 461 U.S. 660, 672 (1983).
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sary for the court to assess whether the probationer's nonpayment was
willful.m It is also during this stage of the ability to pay hearing that
the probationer can present evidence of his attempts to pay his LFOs
or acquire the resources to pay them.285
The ACLU advises courts to consider the probationer's "efforts
to earn money, secure employment, and borrow money" as well as the
probationer's individualized limitations like "homelessness, health
and mental health issues, temporary or permanent disabilities, limited
access to transportation, limitations on driving privileges, and other
relevant factors." 28 6
2.

Willful Refusal & Efforts to Pay Determination

Bearden instructs that, "If the probationer has willfully refused to
pay the fine or restitution when he has the means to pay, the State is
perfectly justified in using imprisonment as a sanction to enforce collection." 287 Thus, the findings during the second stage, sometimes
referred to a compliance hearing, are largely determinative of whether
the court will revoke an offender's probation and incarcerate him.
The state bears the burden of establishing by a preponderance of evidence that there has been a revocation violation.7* Specifically, the
state must show that either the probationer has willfully refused to
pay his LFOs or that he has not made sufficient bona fide efforts to
secure resources legally for making payments on his LFOs.289 Per
Bearden, to prove a violation, the state must provide additional evidence beyond the offender's nonpayment. To prove willful nonpayment, the state may offer evidence that the offender willfully refused
to pay his LFOs despite having means to pay them. 29 0 As for failure of
efforts, the state might provide evidence that the offender has not
284 See id.
285 See id. at 673.

286 Updated Bench Card for Kennedy v. Biloxi Settlement (2016).
287 Bearden, 461 U.S. at 668.
288 Id. at 672. See also ME. REV. STAT. tit. 17-A, § 1206 (2015); State v. Finnegan, 232 Neb.
75, 439 N.W.2d 496 (1989); FRANCES H. PRAT, REVOCATION OF PROBATION & SUPERVISED
RELEASE, OFFICE OF DEFENDER SERVICES TRAINING BRANCH 5, 2004, http://www.ussc.gov/

sites/default/files/pdf/training/online-learning-center/supporting-materials/Revocation-of-Proba
tion-and-Supervised-Released.pdf.
289 See supra note 296.
290 See id.
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actively tried to find employment or obtain money legally from other
resources. 2 9 1
After the state presents its prima facie case, the burden shifts to
the offender to refute the state's evidence, showing he has not willfully refused or has made sufficient efforts.292 During this stage, the
probationer can present evidence of his attempts to pay his LFOs or
acquire the resources to pay them. 29 3 The meaning of willfulness is
discussed further below.
The court must make a finding as to the offender's willfulness or
sufficient efforts before considering possible penalties for the
offender. 2 94 This finding is crucial. Recall Bearden, where the
Supreme Court could not make a determination of willfulness from
the record, noting that the sentencing court failed to make any "finding that the petitioner had not made sufficient bona fide efforts to find
work, and the record as it presently stands would not justify such a
finding." 2 95 This was a decision where the sentencing court imposed
imprisonment because it did not "know any way to enforce the prior
orders" requiring Bearden to pay the overdue $550.296 The Supreme
Court remarked, given the dearth of evidence in the record, that the
violation of a court order to pay is insufficient for revocation because
the trial court had only used that to "automatically turn[ ] a fine into a
prison sentence." 2 97
Unfortunately, as several advocacy organizations such the
Human Rights Watch and the ACLU have reported, many courts
make no such finding and demand full payment on the spot or reflexively imprison the offenders. 2 98 Thus, for the second stage, after
weighing all the evidence, a court may decide to incarcerate the probationer if the court determines the probationer willfully refused or
failed to secure resources to pay the LFOs.2 9 Though, as Bearden
recognized, even when an offender has made sufficient efforts to
acquire resources, "alternative measures for achieving punishment or
291 See id.
292 Id. at 672-73.
293 Bearden v. Georgia, 461 U.S. 660,,673 (1983).
294 See id. at 672.

295 Id. at 673.
296 Id.
297 Id.
298 IN FOR A PENNY, supra note 1, at 6-8; HUMAN RIGHTS WATCH, supra note 22, at 2-3.

299 Bearden, 461 U.S. at 674.
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deterrence [may] not [be] adequate and state interests require the
offender be imprisoned." 300
3.

Considering Alternative Punishments to Incarceration

Other than imposing imprisonment, a court might consider any
number of alternative means of punishment. 301 The Bearden Court
said sentencing judges must consider alternative means if the court
has already found that the offender has used sufficient bona fide
efforts to pay for his LFOs-in other words, if the offender has been a
compliant probationer.30 2 The Bearden Court conceded the one
exception where a judge could incarcerate this kind of offender is
when no alternative means were adequate to satisfy the state's interest
in punishment. 303 The Court did not clarify as to what conduct would
qualify under that standard where the court has already declared that
the offender made sufficient efforts.3
What the Bearden Court did do was champion the many benefits
of alternative means punishment. For example, the Court discussed
how alternative means could be more fitting for an offender who has
complied with his probation and that the alternative can adequately
serve the state's interests too.
[G]iven the general flexibility of tailoring fines to the resources of a
defendant, or even permitting the defendant to do specified work to
satisfy the fine a sentencing court can often establish a reduced fine or
alternate public service in lieu of a fine that adequately serves the
State's goals of punishment and deterrence, given the defendant's
diminished financial resources. 305
The Court also addressed reasons that would not support incarceration of a compliant probationer. According to the Court, a judge
would err if he sentenced the probationer out of a desire for the probationer to provide restitution to the victim.30 6 Another unacceptable
300 I at 665-72.
301 See id. at 672.
302 See id.
303 Id.
304 Id.

305 Bearden v. Georgia, 461 U.S. 660, 672 (1983).
306 Id. at 670.
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basis is that the probationer must be removed from society because he
could commit future crimes.307
There are many alternative forms of punishment. The Bearden
Court listed alternatives for judges to consider, including an extension
of time to make payments, a reduction or waiver of the amount owed,
and community service.308 Other nonprofit, advocacy organizations
have suggested additional means. The ACLU supports "[c]ompletion
of approved educational programs, jobs skills training, counseling and
mental health services, and drug treatment" for probationers.3 09 Families Against Mandatory Minimums supports the restorative justice
holistic sentencing circles and victim-offender mediation.3 10
In fact, the Bearden Court stressed the importance of considering
alternatives given that the sentencing judge placed the offender,
Bearden, on probation instead of jail.311 The Court advised that, for
fine-based penalties, judges should evaluate alternatives that enable
completion of probation. 3 12 Legal societies also support alternative
means for compliant probationers. For instance, the American Law
Institute Model Penal Code states "Fines are not to be used in addition to imprisonment or probation unless the defendant has derived
monetary gain from his offense or unless deterrence or correction of
the offender will be especially served by the additional fine penalty."3 1 3 Alternatively, the Conference of State Court Administrators
recommends that an offender with limited means should be required
to perform "community service and other options through which the
offender can earn credit at a reasonable rate against LFOs." 314 For
example, offenders at a community service program in Penobscot
County, Maine earn $10 an hour.3 15 In fact, an ACLU survey found
that 80% of adults would prefer offenders perform community service
rather than serve a prison sentence.3 16
307 Id. at 671
308 Id. at 672.
309 Updated Bench Card for Kennedy v. Biloxi Settlement (2016).
310 Families Against Mandatory Minimums, Alternatives to Incarceration in a Nutshell,

http://famm.org/wp-content/uploads/2013/08/FS-Alternatives-in-a-Nutshell-7.8.pdf.
311 Bearden v. Georgia, 461 U.S. 660, 672 (1983).
312 Id.
313 MODEL PENAL CODE § 7.02(2) (AM. LAW INST. 1962).
314 PEPIN, supra note 18, at 20.
315 Id. at 21.
316 AMERICAN CIVIL LIBERTIES UNION, OvrIMISM, PESSIMISM

&

JAILHOUSE REDEMPTION:

AMERICAN AYrrUDES ON CRIME, PUNISHMENT, AND OVER-INCARCERATION

(2001).
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In part, the reasons for those alternative punishments are the
comparative costs of the probation and incarceration systems to the
tax payer.3 17 Despite the claim probation services make about saving
tax dollars, that claim is far from realized in practice when it comes to
incarcerating probationers. 31 8 For Georgia, it costs taxpayers $50 a
day to imprison an offender. 3 19 Local governments lose even more
when they try to take the time to recoup the money for a municipal
fine.3 20 A probation service company in one North Carolina county
spent more time tracking down and jailing over 246 nonpayment
offenders than it ever recouped from them. 3 21

The Human Rights Watch advises that courts should refrain from
imprisoning offenders solely for their inability to pay their LFOs
"when doing so would impair their ability to feed clothe, house, or
provide health care for themselves and their dependents." 3 2 2
C.

Erroneous Interpretations
1.

Differing Interpretations of Bearden

By far the most contentious issue among courts is deciding when
a probationer can evade payment and still avoid jail time. This conflict arises because of a differing interpretation of the Bearden case.323
Specifically, courts may revoke probation if the defendant "willfully.
refused to pay" or "failed to make sufficient bona fide effort" to
pay.324 Because the "or" is disjunctive, a defendant failing either of
these conditions could face his probation being revoked. However,
courts have been split on the meaning of willful refusal.325
Previously, the Supreme Court said "willful ... is a word of many
meanings," and that its construction can be deciphered from "its context."3 26 The Court defined "willfulness" as requiring that the defendant knew he had a legal duty, and that he voluntarily and
317 HUMAN RIGHTS WATCH, supra note 23, at 15.
318 Id.
319
320
321
322

Id. at 41.
Id.
Id.
Id. at 50.

323
324
325
326

See Shapiro, supra note 16.
Bearden v. Georgia, 461 U.S. 660, 668, 670 (1983).
See Shapiro, supra note 16.
Spies v. United States, 317 U.S. 492, 497 (1943).
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intentionally violated that duty.327 In remarking on the elements
required for willfulness, in a case concerning failure to pay a tax debt
owed to the Government, the Court said the element of intent was
necessary because of the Court's "traditional aversion to imprisonment for debt," which would occur under a negligent, omission
standard.328
Fast-forward to Bearden where the Court did not explicitly define
"willfully refused."3 2 9 Following the Bearden decision, courts have differed and continue to differ greatly in determining what conduct qualifies as willful refusal to pay LFOs. 330 Although some courts will
excuse an offender who is homeless and whose meager income enabled him to only make a few payments, other courts would deem the
offender's conduct as willful nonpayment and sentence him to jail.331
Although many states have statutes that codify the Bearden rules,
including no imprisonment for simply failing to pay a fine, differences
in their application persist.3 32 Similarly, even if courts adopt guidance
improving the inquiry process to better identify, and perhaps re-tailor
sentences, the meaning of willfulness will still be a determinative issue
for probation revocation proceedings.
People v. Lawson is the quintessential example of willful refusal
that the Bearden Court was referring to, as it involved an offender
who had the financial means to pay fines intentionally choosing not to
pay.3 33 In People v. Lawson, the Court held that Lawson willfully
failed to make restitution payments of $21,000 on a plan of $150 per
month, because she had five years to make the payments, was
employed during that period, she and her husband collectively earned
$4,900 a month, and she had $2480 in discretionary spending money
after paying for her household expenses.334 But many courts extend
the willfulness definition to apply to much more stark scenarios.335
As a joint NPR/Brennan Center for Justice study revealed,
although courts agree with the tenets of the Bearden decision, they
327
328
329
330

Cheek v. United States, 498 U.S. 192, 201 (1991).
Spies, 317 U.S. at 498.
Bearden, 461 U.S. at 672.
Shapiro, supra note 16.

331 See id.

332 See, e.g., Ohio Rev. Code Ann. § 2947.14 (West 2002).
333 See, e.g., People v. Lawson, 81 Cal.Rptr.2d 283 (1999).
334 Id.

335 See Shapiro, supra note 16.
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disagree about the meaning of "willfully refused."33 6 Some courts
adopt a conservative view, finding willful refusal if the defendant only
paid small amounts on a sporadic basis, had not paid despite owning
certain types of personal property, allowed interest on his debt to
accumulate, or failed to pay off supervision fees in addition to the
court fine and costs.

33 7

Courts have found willful nonpayment for offenders that make
sporadic payments even when the offender had a legitimate reason for
missing an LFO payment. Take for example, Lisa, a 40-year old African American woman who, during her probation period, suffered
from a drug addiction and did not have any income for a majority of
the period.33 8 When she was able to find work, she spent her money
on bare necessities and paying her rent.339 Lisa made payments for
her LFOs when she could with amounts ranging from $5 to $50.340 By
the time Lisa appeared before a Kings County judge in New York, she
finally obtained a minimum wage job. 4 1 Lisa explained to the judge
why her payments were inconsistent, saying she often had no choice
between paying an LFO and paying for necessities because she had no
regular income, no savings, and a notice that her electricity was going
to be turned off.3 42 The judge "said he didn't care because [Lisa] had
an I don't care attitude."3 43 The judge decided to incarcerate Lisa,
finding that she was "willfully non-compliant" with paying her
LFOs.44
Courts have found that an offender had the means to pay his.
LFOs but willfully refused to pay because the offender owned certain
personal property. Courts reach this determination, often because
they view the personal property as a luxury item, even though it might
not be by general standards.4 For example, an Illinois judge asked
offenders if they smoked.3 ' Those that answered in the affirmative,
336 Id.
337 Id.
338 IN FOR A PENNY, supra note 1, at 76.

339 Id. at 77.
340 Id
341 Id.

342 Id. at 77.
343 Id.
344 IN FOR A PENNY, supra note 1, at 77.

345 See, e.g.,
346 Id.

BANNON, NAGRECHA

& DILLER, supra note 13, at 17.

300

CIVIL

RIGHTS LAw JOURNAL

[Vol. 27:3

were found, by the judge, to have willfully not paid their fines without
any further inquiry, and were thus subsequently jailed.347
An offender allowing his LFO debts to accrue, even if he is incarcerated and restrained from working, would still constitute willful
nonpayment for some courts. Howard Webb owed $2,882.36 in LFOs
to the Xenia Municipal Court in Ohio.34 8 Webb earned $7 per hour as
a dishwasher and paid $118.23 for child support payment every two
weeks.3 49 Over the course of six years, Judge Susan L. Goldie repeatedly issued arrest warrants on Webb for his nonpayment.35 0 While
incarcerated, Webb wrote to Judge Goldie, requesting early release so
he could keep his job and make payments.35 1 Judge Goldie denied
Webb's request, explaining that the court would only release him "if
the court receives all the money he owes." 35 2 By statute, Webb was to
be credited $50 against his fines for each day he served.
Webb
served a total of 330 days in jail for failing to pay his LFOs that was
just under $3,000, even though the amount he should have been
credited would be enough to pay for $16,500 in LFOs. 354 Although
the Ohio Supreme Court later disciplined Judge Goldie for not properly crediting the time Webb served, State Public Defender Tim
Young says it is commonplace for judges to jail offenders for contempt
and not give credit to their court debt.35 5 He says offenders get stuck
in a spiral and then suddenly need hundreds of dollars for the cost of
their incarceration.35 6 Here, Judge Goldie, and possibly other judges
as well, expected offenders to pay their LFOs while incarcerated.
Some courts deem nonpayment of probation supervision fees as
willful refusal, even if the probationer paid his fine. For more than
seven years an African American woman from Ferguson, Missouri has
tried to pay off her LFOs stemming from two citations in 2007 for
parking her car illegally. 357 The fine was $151.58 Twice she attempted
347 Id.
348 IN FOR A PENNY, supra note 1, at 44.
349 Id.
350 Id.
351 Id.
352 Id.
353 Id. at 45.
354 IN FOR A PENNY, supra note 1, at 45.
355 Id.
356 Id.:
357 CIVIL
358 Id.

IGHTS DIVISION, supra note 37, at 4.
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to make partial payments of $25 and $50, but the Court refused to
"accept anything less than payment in full." 359 Although the woman
was poor, having experienced "periods of homelessness over several
years," and despite her attempts to pay for her tickets, the judge had
her arrested for failing to pay the "fine payments on her parking tickets." 360 Although the woman paid the court $550 for her arrests and
the full amount of her original fine, she still owes $541 in probation
and other court fees.361
The facts in these cases can be quite dramatic, often involving
persons living below the federal poverty level or even the homeless.2
The defendants in these cases are deemed willfully refusing to pay
despite having to make decisions between paying LFOs or going without bare necessities.363 The state courts in these cases, just like the
trial court did in Bearden, assume the violation for nonpayment
demonstrated willful refusal.
2.

Revitalizing the Meaning of Volition and Intent within
'Willfulness'

Willful refusal refers to the act of a probationer who has adequate financial means to pay part or all of his LFOs without risking an
interruption of his bare living necessities, but fails to pay.3" This definition of willfulness requires intent and the probationer's volitional
actions.365 Therefore, situations like Mr. Webb's, who was deemed to
have willfully refused to pay when the judge had him imprisoned,
would not qualify as a permissible failure to pay. Similarly, the probationers who had presented part of their fine, but the courts refused to
accept because the payments either were not in full or did not include
their probation supervision fees, would not provide a basis for
imprisonment.
Id
360 Id
359

361 Id

362 See IN FOR A PENNY, supra note 1, at 6-8 (explaining the financial plight facing the poor
defendants).
363 See id.

364 See Bearden v. Georgia, 461 U.S. 660, 672-74 (1983); Willfu4 Refusal, BLACK'S LAW
DICTIONARY 1152, 1434 (5th ed. 1979).
365 Willful, BLACK'S LAw DICTIONARY 1434 (5th ed. 1979).
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Black's Law Dictionary defines willful as "voluntary and intentional."36 6 Supreme Court decisions and several of the persuasive
sources cited thereto would seem to support that definition. As previously mentioned, Bearden did not define willful in the phrase "willfully refused." 36 7 However, after condoning the state's imprisonment
of a probationer where he "has willfully refused to pay the fine or
restitution," the Court cited the American Law Institute Model Penal
Code Section 302.2(1).368 That section provides guidance on the "consequences of nonpayment" of fines.369 Subsection 1 instructs that if
the defendant has failed to pay his LFOs, he must "show cause why
his default should not be treated as contumacious" and be arrested.37 0
The word "contumacious" also indicates that willfulness requires
intent. Contumacious refers to defiance of court orders, and contumacious conduct means "willfully stubborn and disobedient conduct." 3 7 1 The Bearden Court used the word contumacious again in its
decision where the Court distinguished between legitimate and illegitimate bases for a probationer's nonpayment.3 72 The Court listed legal
commentators, such as the American Bar Association Standards for
Criminal Justice, for identifying the differences in a permissible revocation "for contumacious failure to pay a fine" and impermissible
grounds when the "probationer has made a good faith effort to
pay. 373
The Court addressed another section of the American Law Institute Model Penal Code that recognizes that jail for "contumacious
failure to pay a fine" is distinguishable from a defendant's "good faith
effort to obtain funds." 374 There are other phrases the Bearden Court
used to indicate that willfulness is not a mere failure to make timely
payments.375 Recall in Bearden that the probationer was making payments up until he lost his job.37 6 After which, he looked for work so
he could pay off his remaining LFOs, but he was not successful at
366 Id.

367 Bearden, 461 U.S. at 668.
368
369
370
371

Id.; MODEL PENAL CODE § 302.2(1) (AM. LAW INST. 1962).
MODEL PENAL CODE § 302.2(1) (AM. LAW INST. 1962).
Id.
Contumacious conduct, BLACK'S LAW DICTIONARY 298 (5th ed. 1979).

372 Bearden v. Georgia, 461 U.S. 660, 669 (1983).
373 Bearden, 46 U.S. at 669 n.10.
374 MODEL PENAL CODE

§ 302.2(2)

375 See Bearden, 461 U.S. at 674.
376 See id. at 663.

(AM. LAW INSr. 1962).
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either finding new employment or paying his LFOs.37 7 The Court
stressed that "the reason for non-payment is of critical importance,"
and where probationer exercises "all reasonable efforts to pay the fine
... yet cannot do so through no fault of his own," then a court cannot
consider those grounds for revoking probation.7 Several times in the
decision, the Court reiterated the importance of restricting revocation
when the probationer "through no fault of his own," cannot make restitution payments.3 79 Contrary to passively disregarding their LFOs,
the Court reiterates probationers must lack fault.3" "This lack of fault
provides a 'substantial reaso[n] which justifie[s] or mitigate[s] the violation and make[s] revocation inappropriate.' 3 1
In the cases leading up to Bearden, such as Williams and Tate, the
Court's language also supports defining willfully refused as requiring
volition and intent. For example, in Williams, the state's decision to.
imprison the defendant for "involuntary nonpayment of a fine or..
court costs" resulted in extending his confinement beyond the statutory maximum period.3 82 After acknowledging the defendant was not
at fault for his involuntary nonpayment, the Court, in Williams, noted
that nothing in its "decision precludes imprisonment for non-payment
for willful refusal to pay a fine or court costs." 3 83 In Tate, the Court
used similar language while instructing the state to avoid imprisoning
indigents "for involuntary non-payment of a fine or court cost."3 84

. Nonetheless, there are many courts that interpret willfully in
terms of a less strict standard?. The Tate Court said it would be constitutionally permissible to imprison a "defendant with the means to
pay a fine who refuses or neglects to do so."385 Emphasizing the
importance of Tate and Williams in its decision, the Bearden Court
held that where a state determined a "fine or restitution to be the
appropriate and adequate penalty for the crime, it may not thereafter
imprison a person solely because he lacked the resources to pay it." 38
377 1d_
378 Id. at 668-69.

379 Id. at 673.
380 Id.

381 Bearden v. Georgia, 461 U.S. 660, 669 (1983) (quoting Gagnon v. Scarpelli, 411 U.S.
778, 790 (1973)).
382 Williams v. Illinois, 399 U.S. 235, 241 (1970).
383 Id. at 242 n. 19.
384 Tate v. Short, 401 U.S. 395, 399 (1971).
385 Id at 400.

386 Bearden, 461 U.S. 667.
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The Bearden Court did not explicate the meaning of neglects to
do so." Based on the sentence structure, "neglects" appears to relate
to the payments, as in neglects to pay a fine. 3" Black's Law Dictionary, which was in use when the Bearden Court reached its decision,
defined neglects as
may mean to omit, fail, or forbear to do a thing that can be done, or
that is required to be done, but it may also import an absence of Care
or attention in the doing or omission of a given act. And it may mean
a designed refusal or unwillingness to perform one's duty. 389
Here, a likely interpretation of a probationer's failure to pay his
LFO by the proscribed timetable amounts to a violation punishable by
imprisonment. Under this interpretation, the standard would permit
incarceration for simple, albeit negligent, failure to pay. As previously
discussed, Bearden prohibited such conduct. 3 9
The Bearden Court makes one other mention to a non-intentional standard for assessing probation payment compliance. The
Court cites a Fifth Circuit case out of California in a footnote, United
States v. Boswell.3 9 1 The Boswell Court determined probation revocation was proper "where the defendant had the resources to pay or had
negligently or deliberately allowed them to be dissipated in a manner
that resulted in his inability to pay" his LFOs.3
Specifically the term
"negligently," as the Court uses it connotes owing and failing to exercise some degree of care that a reasonably prudent person under the
same circumstances would have done. 9 Arguably, the defendant
owes a duty of care to the court, and failing to pay LFOs is an omission. In effect, the probationer's actions constitute a negligent breach
of his duty. The legal definition of deliberate, however, means "intentional, premeditated, fully considered." 39 4 Thus, even the Boswell rule
provides a heightened standard.
387 See generally id. at 660-74.
388 See id. at 668.
389 Neglects, BLACK'S LAw DICTIONARY 930 (5th ed. 1979).
390 Bearden, 461 U.S. at 674.

391 See id. at 669 n. 10.
392 Id. at 669 n. 10 (1983) (quoting United States v. Boswell, 605 F.2d 171,175 (5th Cir.
1979) "[H]e either negligently or deliberately allowed them to be disbursed or dissipated in a
manner that resulted in his inability to pay.").
393 See Negligently, BLACK'S LAw DICTIONARY (5th ed. 1979).
394 Deliberate, BLACK's LAW DICTIONARY (10th ed. 2014).
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Yet nowhere in the Bearden decision does the Court state that
the terms "negligent" or "neglects" should be adopted in place of
"willful," a word that the Court uses three times. 95 The Court's usage
of the word "involuntary" is different from its use of willful refusal
that requires "voluntariness" as an element.3 96 Similarly, the Court's
numerous references to "no fault" or "not at fault" are presented in
tandem with reminders that the defendants had involuntary nonpayments.3 97 Thus, given the legal precedent, courts in ability to pay hearings should interpret "willfulness" as having an intentional and
volitional elements.
CONCLUSION

As noted in this Article, organizations have made several strides
in enforcing the protections of Bearden through legal action. Class
action lawsuits by the ACLU and the Southern Poverty Law Center
led to several courts adopting guidance that requires them to fulfill
their duties when conducting an ability to pay hearing.3 98 Additionally, the Cleveland v. Montgomery settlement led the Biloxi, Mississippi government to stop executing failure to pay warrants.3 9
Probation service companies are required to complete training about
LFOs every two years to ensure probation officers correctly advise
offenders on their rights to counsel and other topics, like alternatives
to incarceration.4 Finally, reports by the Department of Justice, and
other organizations helped illuminate the abuses and perverse, modern day debtors' prison practices that are taking place."
395 See generally Bearden v. Georgia, 461 U.S. 660 (1983). The Court uses "willful," "willfully," and "willfulness." Id.
396 See Cheek v. United States, 498 U.S. 192, 201 (1991) (vacating the Seventh Circuit
Court of Appeals' finding that petitioner willfully failed to file his federal income taxes);
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Nonetheless, there is still more to be done, specifically with the
ability to pay hearings. It can start with courts conducting the hearing
when an offender is risking incarceration for nonpayment of LFOs
due to his poverty as opposed to willfulness. The court needs to conduct an inquiry into the offender's ability to pay. After such inquiry,
the court may imprison the offender if the court finds an intentional
failure to pay his LFOs or failed to make sufficient bona fide efforts to
pay. If the court finds the offender has complied with probation, then
unless there is a state interest to the contrary, the court must find
alternative means of punishment that appropriately fits the violation
and enables the offender to complete the term of his probation.

