"STOP AND FRISK" UNDER FLOYD V. CITY OF NEW YORK:
THE DIFFICULTY OF PROVING A FOURTEENTH
AMENDMENT VIOLATION

David Clark*

INTRODUCTION

Leroy Downs, a thirty-one year old resident of Staten Island, was
standing outside his home when he saw a black Crown Victoria drive
past him, reverse, and double park.' Two plainclothes officers exited
the car and accused him of smoking weed, and told him to "get the
[fuck] against the fence," and pushed him backwards into the fence. 2
Downs explained that he was in fact a drug counselor and that he
knew the captain of the 120th Precinct.3 However, he was still
searched without his consent.' After asking the officers for their
badge numbers, they "laughed [him] off" and Downs wrote the license
plate number of this car on his hand and filed a report later with the
Civilian Complaint Review Board for New York.' No action was
taken, and neither officer received any discipline for their conduct or
for failing to fill out a "UF-250" standard form required to record all
"stop and frisks".6 Later, one of these officers would be promoted to
Sergeant, and both would testify in court that neither had any recollection of this stop.7 However, Downs did remember this stop and
* George Mason University School of Law, Juris Doctor Candidate, May, 2015; Princeton
University, B.A., 2010. 1 am grateful for the assistance of my editors Stephanie Suitt, Ann Kossachev, and Samantha Bernstein.
1 Floyd v. City of New York, 959 F. Supp. 2d 540, 625 (S.D.N.Y. Aug. 12, 2013), appeal
dismissed, (Sept. 25, 2013).
2 Id. (alteration in original).
3 Id.
4 Id.

5 Id. at 625-26
6 Id. at 626-27.
"stops" and "frisks"
out this Article.
7 Floyd v. City

(alteration in original).
See infra Part II.A for further discussion on how two distinct concepts of
became one blended phrase, "stop and frisk," which I will refer to throughof New York, 959 F. Supp. 2d 540, 627 (S.D.N.Y. Aug. 12, 2013).
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later testified that he had been stopped without cause many times
prior to this incident.'
The facts above describe the scenario of just one of the twelve
plaintiffs in the class action Floyd v. City of New York, and this class
represents a small fraction of the estimated 170,000 stops conducted
unlawfully across New York City.' The refrain in this decision
repeated by the Southern District of New York Court for Leroy
Downs and at least nine others was that "Downs did not feel free to
leave.""o The case squarely confronts the stop and frisk policy on the
grounds of illegal Fourth Amendment searches based on less than reasonable suspicion, using vague terms such as "Fits Description," "Furtive Behavior" and "Suspicious Bulges."" The court's opinion draws
lines in each case, noting exactly when suspects were stopped, detailing that an officer's show of authority can represent a stop, and that a
separate justification is needed for a pat down (the frisk) after the
stop.12 Although, these Fourth Amendment holdings are important,
the most controversial holdings relate to the discriminatory intent
behind the policy and the Fourteenth Amendment violation by the
New York Police Department (N.Y.P.D.) in the way they carried out
their stop and frisk program.
Returning to the example above, Leroy Downs is a black male,
and the two officers who stopped him are white males.13 The Southern District of New York held that this stop and several thousand
others occurred as the result of an indirect racial profiling based on
local criminal suspect data.1 4 The district court also held the
N.Y.P.D.'s practice of targeting "the right people" was an unconstitutional attempt to target black males to "instill in them a fear of being
stopped."" This second holding and the proposed remedies of reform
8 Id.
9 See Floyd v. City of New York, 283 F.R.D. 153, 159, 178 (S.D.N.Y. 2012); see also Civil
Procedure - Class Actions - Southern District of New York Certifies Class Action Against City
Police for Suspicionless Stops and Frisks of Blacks and Latinos, 126 HARv. L. Riv. 826, 827
(2013) ("[Tihe aggrieved class-all civilians at the wrong end of at least 170,000 stops that the
court deemed facially unlawful").
10 Floyd, 959 F. Supp. 2d at 625.
11 Id. at 559-60, 605 (noting that one Officer checked "Fits Description" on 132 of his 134
UF-250s).
12 See id. at 568.
13 Id. at 625.
14 Id. at 661.
15 Id. at 662.
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and training raise the questions of how does the N.Y.P.D. move forward, and what policy or incentives can be put into place to encourage
selective application of the law in a non-racially motivated manner.
This Note will address the problem of inadequate remedies for
constitutional violations and how to adequately prevent the repetition
of stop and frisk practices under a new mask. This Note will argue
that the remedies currently offered by constitutional law alone
through the Fourth and Fourteenth Amendments fall short of effectively regulating police activity, as evidenced by the facts of Floyd v.
City New York. Instead, police departments can and should be better
incentivized to follow protections offered by the Constitution with a
Fourteenth Amendment exclusionary rule for unlawful, racially selective stops. Although, the holdings in Floyd are a step in the right
direction, they do not comprehensively address the problem of underincentivization for reporting violations. The court must also go further to prevent a repeat performance from this and other
departments.
The Floyd case becomes even more complicated after the Second
Circuit decided to bring the presiding judge, Shira Scheindlin, under
review for allegations of bias raised sua sponte by the court post-judgment.16 This Note will not, however, go into depth discussing the poor
precedent set by this collateral, post-judgment attack and the unrequested sua sponte review by the Second Circuit." Rather, this Note
will defend the correctness of the holdings by the district court on
police stop and frisk practices. Additionally, this Note will argue that
once the remedial stay is lifted, judges should go further to remedy the
harm and change the balance of incentives for New York City police

16 Ligon v. City of New York, 736 F.3d 118, 129 (2d Cir. 2013), vacated in part, 743 F.3d 362
(2d Cir. 2014).
7 The Second Circuit argued for the legal permissibility of Judge Scheindlin's removal,
citing the importance of maintaining the judiciary's impartiality. 736 F.3d at 121-24. However, a
self-initiated collateral attack on a controversial decision causes more concern for judicial impartiality, especially when denied to other more egregious cases of bias specifically brought to the
attention of the Second Circuit without sua sponte review. See id. This stay was later vacated by
the Second Circuit per curiam in Ligon v. City of New York, 743 F.3d 362, 365 (2d Cir. 2014).
See also United States v. Guglielmini, 384 F.2d 602, 607 (2d Cir. 1967) (stating that the "total
effect of the errors . . . cast such a serious doubt on the fairness of the trial that the convictions
must be reversed."); Daye v. Att'y Gen. of New York, 712 F.2d 1566, 1572 (2d Cir. 1983) ("conclud[ing] that the trial judge's conduct approached but did not cross the line that permit[ted the
court] to rule that the Constitution ha[d] been violated.").
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officers with legal consequences for malfeasance, a Fourteenth
Amendment exclusionary rule.
Part I of this Note will address the factual and legal background
that allowed this Fourteenth Amendment violation to develop into a
pervasive department wide problem of unconstitutional application of
the law. Part II will analyze the Constitutional holdings on the Fourth
and Fourteenth Amendments. The Fourth Amendment case precedents in Floyd represent an effort to place a floor on minimum acceptable behavior by the N.Y.P.D. in conducting their searches and to
take a close look at when exactly a stopped citizen does not feel free
to leave and is thus undergoing a Fourth Amendment stop. Part II
will also analyze the plaintiffs' method of proving the Fourteenth
Amendment violation. Their success under three separate theories of
Fourteenth Amendment liability indicates the trial court was not influenced by bias, but instead accurately and thoroughly reviewed the
applicable law to analyze the practices of the N.Y.P.D. Finally, Part
III will examine the proposed remedies in detail and argue that those
suggestions do not go far enough in the promotion of proper incentivization to cure the problem of indirect racial profiling, but instead
show backsliding into familiar patterns. This Note will conclude by
suggesting methods of incorporating a Fourteenth Amendment exclusionary rule and the rationale of this rule as expressed by several
judges and scholars.
I.

BACKGROUND

This Part provides a quick overview of the evolution of the stop
and frisk program and its legal justification over time. The earliest
origins of the stop and frisk program, in its informal state, was the
Street Crimes Unit, which was formed in 1994 with the purpose of
"deter[ring] gun carrying in high-crime hotspot areas."" The Unit
birthed the first stop and frisk tactics of crime fighting with its emphasis on recovering illegal firearms.19 This small unit of 435 officers was
responsible for more than 10% of the stop and frisk searches in 1999.20
18 See Michael J. Farrell, Getting Guns Off the Streets, N.Y. Crry Poiucravailable at http://www.ojjdp.gov/pubs/gun-violence/profilel9.htmi.

DEP'T

(1994),

19 See id.

20 See Jeffrey Fagan & Garth Davies, Street Stops and Broken Windows: Terry, Race, and
Disorder in New York City, 28 FORDIIAM Uin. L.J. 457, 477 n.99 (2000); see also Euo'r SerrzR,
T-HE NEW YORK CITY PoLIcE DEPARTMENT'S "STOP AND FRISK" PRACICES: A RiPowr TO THE
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A report filed by the Attorney General stated that the stops made
between 1998 and 1999 were composed of 62.7% black individuals
and 27.5% Latino individuals.2 1 Later that year in 1999, this Unit was
the target of public outrage after the killing of Amadou Diallo, an
unarmed black male who fled from undercover detectives and was
shot forty-one times.22 In 2002, the Unit was disbanded and its
officers returned to the police force at large. 23 But, the dispersal of
the Street Crimes Unit also marked the dispersal of aggressive stop
and frisk practices as a citywide phenomenon.24
A.

Factual Background on Stop and Frisk

Stop and frisk practices began rapidly increasing in the 2000s as a
result of increased pressure on officers to meet their Compstat 25 mandated quotas and the growing overall acceptance of stop and frisk as a
common police practice. 26 The practice of stop and frisk as a citywide
practice used by the N.Y.P.D. first came under attack in 2001 with the
class action suit Daniels v. City of New York. 27 The same Judge
Scheindlin who would later preside over Floyd v. City of New York
certified this suit as a class action. 28 Before reaching the merits, this
case settled in 2003, with Judge Scheindlin presiding and calling for a

PEOPLE OF THE STATE OF NEw YORK FROM THE OFFICE OF THE ArroRNEY GENERAL 59 (Dec.

1, 1999) [hereinafter OAG Report], available at http://www.oag.state.ny.us/sites/default/files/
pdfs/bureaus/civil-rights/stp-frsk.pdf.
21 See OAG Report, supra note 20, at vii, 109.
22 See Michael Cooper, Officers in Bronx Fire 41 Shots, And an Unarmed Man is Killed,
N.Y. TIMEs (Feb. 5, 1999), available at http://www.nytimes.com/1999/02/05/nyregion/officers-inbronx-fire-41-shots-and-an-unarmed-man-is-killed.html.
23 See William K. Rashbaum & Al Baker, Police Commissioner Closing ControversialStreet
Crime Unit, N.Y. TIMEs (Apr. 10, 2002), available at http://www.nytimes.com/2002/04/10/nyre
gion/police-commissioner-closing-controversial-street-crime-unit.html.
24 See Floyd v. City of New York, 959 F. Supp. 2d 540, 590 (S.D.N.Y. 2013).
25 Id. at 592 ("Introduced in 1994, Compstat is the NYPD's statistics-based performance
management system. The system collects and analyzes statistical and other data about local
crime and enforcement activities, conducts weekly meetings during which senior officials question local commanders about the data, and holds commanders accountable for addressing crime
conditions and improving the quantitative measures of their performance.").
26 Id.

27 See generally Daniels v. City of New York, 198 F.R.D. 409 (S.D.N.Y. 2001).
28 See id.; see also Floyd v. City of New York, 283 F.R.D. 153, 160 (S.D.N.Y. 2012).
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ban on unlawful racial profiling, as well as mandating a review of precinct operations for compliance with the settlement.29
Among other safeguards provided under the settlement, the
N.Y.P.D.'s Quality Assurance Division was tasked with developing
protocols to audit the stop and frisk practices, including monitoring
the UF-250 forms used by police officers.30 Officers were required to
fill out UF-250s whenever they conducted a stop and frisk to provide
their justification of the stop.3 ' The form asked for information on
location, time of stop, race of suspect stopped, and the circumstances
leading to the stop.32 However, despite the increased attention to stop
and frisk documentation, the 2003 settlement did not constrain the
practice of stop and frisk searches. Instead, the numbers began to
once again increase in the late 2000s.
The uncontested facts in Floyd state that between 2004 and 2012,
the N.Y.P.D. conducted over 4.4 million stop and frisks. 34 The number of stops per year rose sharply from 314,000 in 2004 to 686,000 in
2011.35 Additionally, the percentage of stops where the officer failed
to state a specific suspected crime rose from 1% to 36% from 2004 to
2009.36 In general, of the 4.4 million stops, 52% were black, 31% were
Hispanic, and 10% were white.3 ' The continued increase of stop and
frisk interactions between racial minorities and N.Y.P.D. officers
prompted the formation of a new class action suit that was certified
under the lead plaintiff, David Floyd, and a new lawsuit emerged,
once again seeking injunctive relief.38
29 Press Release by Kate O'Brien Ahlers, New York City Law Dep't Office of the Corporation Counsel, NYPD Announces Settlement in Daniels Class-Action "Stop-and-Frisk" Lawsuit
(Sept. 18, 2003), available at http://www.nyc.gov/html/law/downloads/pdf/pr091803.pdf.
30 Stipulation of Settlement at 5-6, Daniels v. City of New York, 198 F.R.D. 409 (S.D.N.Y
2001) (No. 99 Civ. 1695), available at http://ccrjustice.org/files/DanielsStipulationOfSettlement12_03_0.pdf.
31 See id. at 8.

32 Appendix A at 668, Floyd v. City of New York, 959 F. Supp. 2d 540 (S.D.N.Y. Aug. 12,
2013).
33 Floyd, 959 F. Supp. 2d at 558.
34 Id.
35 Id.
36 Id. at 559.

37 Id. (comparing this figure to the general population of New York it was uncontested that
in "2010, New York City's resident population was roughly 23% black, 29% Hispanic, and 33%
white").
38 See generally Floyd v. City of New York, 283 F.R.D. 153 (S.D.N.Y. 2012).
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Legal Background

The Supreme Court first justified and discussed the practice of
"stopping and frisking" suspects for weapons in Terry v. Ohio.3 9 The
decision allowed for warrantless police searches of individuals based
on a reasonable suspicion of criminal activity based on specific and
articulable facts.40 During a stop, if a police officer develops concern
for his safety, he may pat down the outer clothing of an individual to
check for weapons.4 1 This Terry stop "reasonable suspicion" standard
supplemented, but did not replace, a police officer's ability to
approach individuals in public and ask questions of individuals as long
as they are not detained.42 As discussed further below, confusion
remains about when exactly an individual has been stopped and what
effect an officer's position and apparent authority has in determining
when a non-consensual stop occurs.43 The Floyd court confronts not
only these constitutional questions regarding the Fourth Amendment
issue of a police stop, but also the Fourteenth Amendment issue of
when a group is specifically targeted for police stops."
The Fourteenth Amendment and the statistics on police stops
provided the second basis for the stop and frisk challenge in Floyd.
As shown in this case and Fourteenth Amendment jurisprudence, statistics alone generally do not carry the day in Equal Protection challenges.4 5 Moreover, although the Fourteenth Amendment was
originally enacted to combat racial discrimination in the application of
laws post-Civil War, it is reluctantly applied to cases of racial discrimination.46 The court justified non-enforcement and tactically avoided
expanding the reach of the Fourteenth Amendment by focusing on
39 See Terry v. Ohio, 392 U.S. 1, 30 (1968); see also Police Practices and Civil Rights in New
York City, Chapter 5: Stop, Question, and Frisk, U.S. CoMM'N ON Cnvii. Ricurrs, http://www.us
ccr.gov/pubs/nypolice/ch5.htm.
40 Terry, 392 U.S. at 30.
41 Id.
42 See Florida v. Royer, 460 U.S. 491, 497-98 (1983) (holding that an officer identifying
himself as such does not initiate a seizure as long as the individual is free to refuse to answer
questions and go on his way).
43 See infra Part H.A.
44 Floyd v. City of New York, 959 F. Supp. 2d 540, 570 (S.D.N.Y. 2013).
45 See Ray Sebastian Pantle, Blacker Than Death Row: How Current Equal Protection
Analysis Fails Minorities Facing Capital Punishment, 35 CAP. U. L. RV. 811, 811-12 (2007).
46 See Washington v. Davis, 426 U.S. 229, 242 (1976) (requiring a showing of purposeful
discrimination, not just a disproportionate impact on one race more than another).

CIVIL

348

RIGHTs LAW JOURNAL

[Vol. 25:3

various issues of standing and constitutional levels of scrutiny.47 To
establish standing in a case challenging law enforcement practices, a
plaintiff must show a likelihood of being wronged again in a similar
way.48 For that reason, a class action lawsuit is more likely to succeed
in meeting the standing determination, as accomplished by the twelve
named plaintiffs in Floyd. Additionally, the plaintiffs on a Fourteenth
Amendment challenge must show proof of discriminatory intent, not
just a disparate impact. 4 9 These are a few of the barriers the Floyd
class had to overcome before reaching the core constitutional issues in
their challenge to the stop and frisk laws of New York City. Finally,
one further caveat is that these challenges were nested in the specific
New York laws governing searches and seizures.so
Laws governing police conduct specific to New York and the Second Circuit are also relevant to deciding permissible officer behavior.
Specifically, New York has its own precedents on what questions an
officer can ask without first having reasonable suspicion."1 Under
New York's De Bour standard, some questioning of suspects may be
allowed as long as the questions are non-threatening. 52 However,
both the Terry stop standard, and the stop and frisk statute in New
York require reasonable suspicion before stopping an individual."
The exact moment when a De Bour stop becomes a stop and frisk can
be unclear for citizens who do not feel free to leave when being questioned by the police. The Floyd decision adds more granularity to the
Fourth Amendment law of reasonableness, in addition to establishing
Fourteenth Amendment claims for other plaintiffs willing to challenge
police practices of unconstitutional selectivity in conducting searches.
47 See infra Part II.B.

48 City of Los Angeles v. Lyons, 461 U.S. 95, 111 (1983) (holding that an equitable remedy
was not available to the plaintiff since there was no proof he would likely have a police choke
hold applied to him again).
49 Davis, 426 U.S. at 242.
50 See Floyd v. City of New York, 959 F. Supp. 2d 540, 565-67 (S.D.N.Y. 2013).
51 See generally New York v. De Bour, 352 N.E.2d 562 (1976); Ligon v. City of New York,
925 F. Supp. 2d 478, 533 n.398 (S.D.N.Y. 2013) ("arguing that 'the courts routinely conflate the
De Bour standards and use inappropriately low levels of suspicion to justify police intrusions,'
and that 'the multitiered structure of the De Bour model allows inadequately justified low-level
intrusions to escalate quickly into inappropriate forcible stops and arrests"' (quoting Emily J.
Sack, Police Approaches and Inquirieson the Streets of New York: The Aftermath of People v. De
Bour, 66 N.Y.U. L. REV. 512, 520, 548-53 (1991))).
52 De Bour, 352 N.E.2d at 567-68.
5 See N.Y. CRIM. PRoc. § 140.50 (McKinney 2006); Terry v. Ohio, 392 U.S. 1, 30-31 (1968).
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One further legal twist to the background of the Floyd case
includes the removal of presiding Judge Scheindlin after allegations of
bias and ethical misconduct.54 According to the Second Circuit, her
removal stems from the possible appearance of bias found in transcripts of previous related cases and an interview given to the New
Yorker magazine before she issued the Floyd decision." The Second
Circuit denied Judge Scheindlin's challenge to her removal; following
her removal, the court also vacated its earlier denial of the city's
appeal.5 6 The Second Circuit also stayed Judge Scheindlin's prescribed remedy pending appeal, based on concerns over judicial misconduct, but eventually reinstated that remedy in a per curiam
ruling." This Note argues that the Floyd opinion is logical and correct, given the facts before the court. Ultimately, the constitutional
holdings in the Floyd case are reasonable extensions and applications
of the constitutional precedents set by the Second Circuit and the
Supreme Court.

II.

WHAT FLOYD ADDS

To

THE BODY OF LAW: CONSTITUTIONAL

HOLDINGS ON POLICE AUTHORITY AND THREE
METHODS OF SHOWING INTENT

The Floyd decision provides useful precedent for those wishing to
challenge police abuse of the power to conduct searches without reasonable cause. Despite the De Bour precedent allowing innocuous
conversations with citizens, in Floyd, the court found that more often
than not, individuals do not feel free to leave when being questioned
by officers." Floyd also provides precedent for just what is required
54 Ligon v. City of New York, 736 F.3d 118, 121 (2d Cir. 2013), vacated in part, 743 F.3d 362
(2d Cir. 2014).
55 736 F.3d. at 121, 127; see Jeffrey Toobin, Rights and Wrongs: A Judge Takes on Stop-andFrisk, New YORKER, May 27, 2013, available at http://www.newyorker.com/reporting/2013/05/27/
130527fa fact toobin.
56 Ligon v. City of New York, 736 F.3d 118, 121, 123 (2d Cir. 2013), vacated in part, 743 F.3d
362 (2d Cir. 2014).
57 Ligon v. City of New York 736 F.3d 118 (2d Cir. 2013) (reassigning the case due to
judicial impartiality), vacated in part, 743 F.3d 362 (2d Cir. 2014); see also Ligon v. City of New
York, 743 F.3d 362, 365 (2d Cir. 2014) (affirming and remanding to district court for settlement
discussions); Ligon v. City of New York 736 F.3d 166, 169 (2d Cir. 2013) ("deny[ing] Judge
Scheindlin's motion to appear in this Court in support of retaining authority over these cases.").
58 Floyd v. City of New York, 959 F. Supp. 2d 540, 625, 640, 643, 653, 646 (S.D.N.Y. 2013)
(noting that Downs, Ourlicht, Lino, James, and Clarkson did not feel free to leave and were thus
constitutionally stopped for Fourth Amendment purposes).
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in order to prove a Fourteenth Amendment violation. However, as
this Note explores, the second category of holdings on the Fourteenth
Amendment may provide only limited help to plaintiffs who do not
have the extraordinary amount of information the Floyd plaintiffs
had, including whole categories of insider information and officers'
hidden recordings, which would be unavailable to most plaintiffs.
A.

Guidance on Judging the Constitutionality of a Terry Stop:
Free to Leave

Before the Floyd case began, a 1999 New York Attorney General
report found that 15.4% of stop and frisk documentation failed to
articulate a sufficient basis for the stop." Following a less-than-reasonable search, officers were also frisking many more suspects than
necessary, with support from the courts when challenged.6 0 The combination of a lowered frisk standard and less-than-reasonable suspicion searches created, over time, a backdoor through Fourth
Amendment protections against not only the seizure (the stop) but
also the search (the frisk). Thus, a two-step framework emerged, permitting an officer first to search with less than reasonable suspicion,
and then to follow that search with a frisk because his subjective oftentimes un-founded suspicion have now placed him in "danger." 6 1
The Floyd court deals with these standards in the individual factual
findings in an attempt to hold the standard and re-draw lines for stops
and frisks that has over time melded into a single phrase stop and frisk
lump process.6 2 One does not necessarily imply the other.
The Floyd court calls into question several of the loosely used
terms that officers employ to justify a Terry stop, which otherwise
would lack articulable reasonable suspicion. Particularly, the court
criticizes "Furtive Movement," "Evasive Response," and "High Crime
59 See OAG Report, supra note 20, at xiv.
60 See Ybarra v. Illinois, 444 U.S. 85, 92-93 (1979) (re-affirming Terry standard of suspicion
that a suspect is armed and dangerous before conducting a frisk); see also David A. Harris,
Frisking Every Suspect: The Withering of Terry, 28 U.C. DAVIS L. REv. 1, 52 (1994) (discussing
post-Ybarra deviance from lower courts allowing routine frisks for weapons despite lack of significant or definite danger to police).
61 Harris, supra note 60, at 31 (discussing the most common dangers officers cite to justify a
frisk: "common factors are presence in a so-called 'high-crime' area, a larger number of suspects
than officers, darkness, or some combination of the three.").
62 See generally Floyd v. City of New York, 959 F. Supp. 2d 540 (S.D.N.Y. 2013) (discussing
when it is permissible to move from a stop to a frisk).
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Area." 6 3 Citing Judge Posner in United States v. Bloomsfield, the
Floyd court reasons that subjective appeals to officers' intuition about
individuals alone should not be credited.' Additionally, the court ties
in the Fourteenth Amendment claim, stating that unconscious racial
bias can cause an intuitive impression that might make a black person's movements seem more "furtive" to an officer.65 The statistical
analysis and expert testimony by Dr. Fagan revealed an increased
application of the three subjective factors listed above when stopping
minority suspects.66 Dr. Fagan also noted an increase of the "fits
description" factor, another subjective explanation, offered by officers
in UF-250 stop and frisk reports where minorities were the subject of
the stop. 67 Additionally, pressure to reach performance goals and
meet internal quotas on stop numbers may have also contributed to
officers detecting and interpreting "furtive movements" as evidence of
criminal activity when there was none.68
The court makes both specific and general findings of law to
counter the trend of subjective and vague justifications for Terry
stops. First, the court goes through each of the named plaintiffs and
details the exact moment when the plaintiff was stopped and a rigorous analysis of what is a "reasonable" suspicion after a stop.69 A few
of the class action plaintiffs provide examples of a stricter Fourth
Amendment construction compared to less restrictive. For plaintiff
Almonor, the stop began as soon as the officers approached, grabbed
his arm and said "police.""o Plaintiff McDonald was stopped as soon
as officers pulled up to him in a police van." And neither McDonald's
hand placement in his pockets nor the "suspicious bulge" of a cell
phone amounts to reasonable suspicion for a search.7 2 Similarly,
plaintiff Ourlicht was stopped as soon as he was confronted and
before he began protesting the officer's right to search him." His frisk
63 Id. at 580-81.
6 See id. at 556 (citing United States v. Broomfield, 417 F.3d 654, 655 (7th Cir. 2005)).
65 Floyd, 959 F. Supp. 2d at 578, 580-81.
66 See id. at 580-81.
67 See id. at 603-06.
68 Id. at 600 (discussing Operations Order 52, which "set 'performance goals' for . . . 'selfinitiated arrests, issuing summonses, [and] conducting stops.'" (alteration in original)).
69 See generally id. (starting in Section IV.D.).
70 See Floyd v. City of New York, 959 F. Supp. 2d 540, 630 (S.D.N.Y. 2013).
71 Id. at 632.

72 Id. at 632-33.
73 Id. at 641.
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was also deemed unconstitutional on the basis that a five star
notebook in his jacket was easily identifiable as such and it was unreasonable to confuse it for a gun.74 These individual findings are examples of the dual analysis for stops and frisks and provide useful
precedent for those seeking to hold the line on a falling Terry stop
standard. Also useful in this regard are the general findings by the
court on the partially inadequate training materials of the N.Y.P.D.11
Discussing the training materials, the court finds generally that
the training standards are overbroad and vague to the point of inviting
Terry stops based on hunches.76 The training materials for the
N.Y.P.D. incorrectly stated that an officer may frisk whenever "they
are in fear of their safety."" The court also found that there was no
clearly defined training on the difference between stops based on specific subject descriptions, and general race-related stops. 78 However,
as discussed below, correction of this training material can represent
only one step of what is needed to rectify widespread constitutional
abuses.79 The court acknowledges as much stating that the gravest
problem comes from the divergence between training and "operational policy" in the streets.so
Floyd provides important precedents for how to analyze stops
and frisks and the difference between the two. On the specific level, if
plaintiffs seek suppression of unlawfully seized evidence, they can
argue that a seizure was initiated much earlier and any statements or
items seized were obtained pursuant to an unlawful search.!" The
court's holding in Floyd has, through several factual examples of the
74 Id. at 642.
75 Id. at 613.
76 Floyd v. City of New York, 959 F. Supp. 2d 540, 613-14 (S.D.N.Y. 2013) (describing the
training materials description of Furtive Behavior as: "If an officer observes strange, suspicious,
or evasive behavior, he or she may have reasonable suspicion. The officer's experience and/or
expertise are often taken into account in these situations." (quoting Police Student's Guide,
Policing Legally: Street Encounters (July 2012), DX 011, at 17)).
77 Id. at 615.
78 Id. at 616.
79 See infra Part III.A.
80 Floyd, 959 F. Supp. 2d at 613.
81 See Terry v. Ohio, 392 U.S. 1, n.16 ("Only when the officer, by means of physical force or
show of authority, has in some way restrained the liberty of a citizen may we conclude that a
'seizure' has occurred."); see also United States v. Mendenhall, 446 U.S. 544, 553 (1980) ("[t]he
record was barren of any indication whether Sibron accompanied [the officer] outside in submission to a show of force or authority which left him no choice" (alteration in original) (internal
quotation marks omitted) (quoting Sibron v. New York, 392 U.S. 40, 63 (1968))).
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representative class, shown that reasonable people submit to the
authority of police officers and do not feel free to leave in most scenarios. 82 The Supreme Court has firmly established that consent
Here, the district court
obtained by police coercion is invalid.
expands on that holding with the decision that searches initiated by
intimidating authority move any questioning out of De Bour territory,
of officers approaching to request information, and into the Fourth
Amendment territory, requiring a reasonable suspicion before any
questioning occurs.'
On the general level, when plaintiffs argue that whole practices
by departments are unconstitutional, they can point to specific language in the police departments' training guides and show that the
guides incorrectly reflect the law of reasonable suspicion searches."
For example, in Floyd the training manuals were defective because
they failed to adequately describe the "furtive movements" so often
used by officers on their UF-250s.86 However, a finding or judgment
without a remedy is useless to those whose rights have been violated
and may be violated again. The precedential value of these findings
alone is of little value without the correct remedies and method of
carrying out the injunction. Part III of this Note proposes remedies to
provide relief for both the specific and the general findings on unconstitutional training and searches."

82 See Floyd v. City of New York, 959 F. Supp. 2d 540, 625, 640, 643, 646, 653 (S.D.N.Y.
2013).
83 Florida v. Bostick, 501 U.S. 429, 438 (1991) (stating "'[c]onsent' that is the product of
official intimidation or harassment is not consent at all. Citizens do not forfeit their constitutional rights when they are coerced to comply with a request that they would prefer to refuse.").
84 See People v. De Bour, 352 N.E.2d 562, 565 (1976) (holding that an officer "may
approach a private citizen on the street for the purpose of requesting information . . .. The basis
for this inquiry need not rest on any indication of criminal activity on the part of the person of
whom the inquiry is made but there must be some articulable reason sufficient to justify the
police action which was undertaken."); see also Floyd, 959 F. Supp. 2d at 566 ("The Bostick
majority emphasized that police officers may not demand of passengers their voluntary cooperation through an intimidating show of authority." (Marshall, J., dissenting) (emphasis and internal
quotation marks omitted) (quoting Florida v. Bostick, 501 U.S. 429, 438 (1991))).
85 Floyd, 959 F. Supp. 2d at 614.
86 Id.
87 See infra Part 1II.
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Precedentfor Fourteenth Amendment: A Delayed Holding that
Sets a High Bar

Although the Fourteenth Amendment was originally enacted
during the Reconstruction Era with African-Americans in mind, it has
been reluctantly applied to provide relief to African-Americans claiming unequal protection under law.18 The Supreme Court's refusal to
find violations of the Equal Protection Clause for groups of AfricanAmerican plaintiffs has prompted criticism and analysis from several
scholars on current interpretations of the Fourteenth Amendment.89
One challenge that modern Fourteenth Amendment cases have in
common is difficulty passing the "rational basis" burden of proof
borne by plaintiffs alleging disparate impact claims.90
To establish a Fourteenth Amendment violation a plaintiff must
prove intent to discriminate, not just a disparate effect on a particular
group." As demonstrated by McCleskey, statistical studies alone are
not enough to prove a violation; there must be something more.92 In
Floyd, the plaintiffs were able to prove that "something more" by
providing undercover recordings of precinct meetings as well as testimony from the Commissioner about his interpretation of the policy.
This evidence not only went towards proving the intent of the officers
88 See, e.g., McCleskey v. Kemp, 481 U.S. 279, 291-92 (1987) (holding that the statistical
correlation between race and death penalty sentences in Georgia was not enough to prove a
Fourteenth Amendment violation); Washington v. Davis, 426 U.S. 229, 246 (1976) (holding that
a police test was not purposefully discriminatory although it had a disproportionate impact on
black test takers); Plessy v. Ferguson, 163 U.S. 537, 544 (1896) (holding that although the Fourteenth Amendment was enacted to enforce equality between races, laws requiring "their [races']
separation in places where they are liable to be brought into contact do not necessarily imply the
inferiority of either race to the other").
89 See, e.g., Randall L. Kennedy, McCleskey v. Kemp: Race, Capital Punishment, and the
Supreme Court, 101 HARV. L. REv. 1388, 1417 (1988) (commenting on the petitioner's accusation in McCleskey that both the Georgia court, and subsequently the Supreme Court were themselves guilty of racially selective patterns of emotional response).
90 See Richard A. Primus, Equal Protection and Disparate Impact: Round Three, 117
HARV. L. Riv. 493, 585 (2003) ("Ever since Washington v. Davis, courts and lawyers have
assumed that liability for disparate impact is consistent with equal protection but lies beyond
what judicially enforced equal protection requires. The known issues have been whether the
Davis holding is correct and, given that Davis is the law, whether disparate impact statutes are
valid enforcement legislation under Section 5 of the Fourteenth Amendment.").
91 Davis, 426 U.S. at 242.
92 See McCleskey, 481 U.S. at 288 n.6 (noting that while the District court was impressed by
all the experts it was skeptical of the incomplete data that did not consider other factors, undercutting the study's findings).
93 Floyd v. City of New York, 959 F. Supp. 2d 540, 597 (S.D.N.Y. 2013).
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in charge, but also provided evidence that the stop and frisk policy
was one of "express racial classification[ ]."94
So far the battle between "strict scrutiny" and "rational basis
review" has represented one battleground for establishing Equal Protection claims.95 Rather than simply giving effect to disparate impact
claims under "rational basis review," courts often find reasons to categorize Floyd and other strong cases into the "express racial classification" category, which receives strict review. 96 Under either
categorization, Floyd provides us with a rare window to examine what
exactly those extra factors are that are used to successfully assert a
Fourteenth Amendment claim and what moves claims from the difficult to escape "rational basis review" into an "express racial classification" subject to strict scrutiny.97
1.

The Floyd Class Action as Instructive Demonstration and
Warning: Three Avenues of Proving a Fourteenth
Amendment Violation

Although the plaintiffs only needed to succeed on one of three
methods of proving an Equal Protection Clause violation, Floyd was
the rare case that demonstrated each of the three methods. All of the
three methods are aimed at capturing that ephemeral necessity of
proving intent in a Fourteenth Amendment claim. 98 The first method
discussed above is one of express racial classification.99 Specifically, if
a court finds that an express racial classification is used, it will only
survive strict scrutiny if "such classifications are .

.

. narrowly tailored

measures that further compelling governmental interests."'oo The second method undertaken by the Floyd plaintiffs was proving the inten94 Id. at 663 (noting that "[w]hile it is a closer call, I also conclude that the use of race is
sufficiently integral to the policy of targeting 'the right people' that the policy depends on
express racial classifications.").
95 See Melendres v. Arpaio, 989 F. Supp. 2d 822, 901 (D. Ariz. 2013) (stating "[iun Grutter,
the Supreme Court applied strict scrutiny to a policy which involved race as one factor among
many even though plaintiff's expert conceded that 'race is not the predominant factor' in the
policy." (citing Grutter v. Bollinger, 539 U.S. 306, 320 (2003))).
96 See e.g., Eric M. Albritton, Race-Conscious Grand JurorSelection: The Equal Protection
Clause and Strict Scrutiny, 31 AM. J. CRIM. L. 175, 184 (2003).
97 See Floyd, 959 F. Supp. 2d at 663.
98 See Julia Kobick, Discriminatory Intent Reconsidered: Folk Concepts of Intentionality and
Equal Protection Jurisprudence, 45 HARV. C.R.-C.L. L. REV. 517, 518 (2010).
99 See Floyd v. City of New York, 959 F. Supp. 2d 540, 663 (S.D.N.Y. 2013).
100 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995).
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tionally discriminatory application of a facially neutral policy.' 1 In
Floyd, the plaintiffs did this by proving a racially selective practice of
stopping and frisking subjects disproportionate to the crime suspect
data. 02
Finally, the third method used was offering proof of a facially
neutral policy that has both adverse effects and was motivated by
racial animus.' 03 The plaintiffs' class accumulation of different forms
of evidence and three methods of proving their case should not be
taken as a minimum for what is required. Instead, it stands merely to
reiterate the correctness of the court's initial holdings before the sua
sponte review by the Second Circuit. This tripartite method of proof
also stands as an example of how extreme a violation must be before
plaintiffs can mount a successful attack and earn a favorable judgment
from a court.
a. Express Racial Classifications or "Targeting the Right
People"
For the first method of proof, express classification, the plaintiffs'
three undercover officers, through their taped recordings of meetings,
revealed pressure from their superiors to stop individuals and increase
their "activity" with little concern for constitutionality shown.10 4 This
evidence came mainly in the form of superiors reprimanding officers
for not meeting their quotas for stops.'os Secret recordings of precinct
meetings captured these public reprimands, and at one such meeting a
lieutenant conveyed the general attitude of his precinct stating: "We
own the block. They don't own the block, all right? They might live
there but we own the block. All right?"'0 6 More troubling than the
general attitude of ownership is the implications found in statements
such as "[you're] not working in Midtown Manhattan where people
are walking around smiling and happy. You're working in Bed-Stuy
101 Floyd, 959 F. Supp. 2d at 661 ("In this case, plaintiffs' statistical evidence of racial disparities in stops is sufficient to show a discriminatory effect.").
102 Id.

103 See id. at 571, 661, 665 (section entitled "deliberate indifference" discussing "Monell
liability based on senior officials' deliberate indifference to equal protection violations by subordinates" (citing Cash v. Cnty. of Erie, 654 F.3d 324, 334 (2d Cir. 2011))); see also Monell v. Dep't
of Soc. Servs. of New York, 436 U.S. 658, 662-63 (1978).
104 See Floyd, 959 F. Supp. 2d at 597.
105 See id.
106 Id.
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[Bedford-Stuyvesant, Brooklyn] where everyone's probably got a
warrant."

07

Similarly, another lieutenant in a different precinct tells officers
to "go crazy" in St. Mary's and that "[i]f we get every single summons
in St. Mary's, I don't care."'o These two statements were made concerning historically black neighborhoods with an indifference that the
court will later characterize as "deliberate."' 0 9 These secret recordings
go a long way towards capturing the intent behind a policy that
seemed "neutral on its face" but was actually shown to be a policy of
express racial targeting."10 The specific examples of precinct culture
targeting African-American neighborhoods, and African-Americans
in general, was further buttressed by trial testimony from members of
the N.Y.P.D."'
The testimony at trial demonstrated the practical difference
between the written race neutral policy and the enforced policy, which
was one of racial classification." 2 The court correctly pointed out the
biased racial reasoning and assumptions of several police chiefs and
the Commissioner.113 In his testimony, police Chief Esposito acknowledged the policy of targeting "the right people," mainly young blacks
and Hispanics for whom there is reasonable suspicion." 4 This policy
led to a reductionist approach of choosing individuals based on race;
suspicion was uncovered and articulated only after the arrest."' One
officer justified 132 of 134 of his stops with the "fits description" rationale." 6 Later at trial his supervisor testified that he was not con107 Id.
108 Id. at 600.
109 Id. at 658.

110 See Washington v. Davis, 426 U.S. 229, 242 (1976) (holding that a policy neutral on its
face with a disparate impact is not invalid under the Equal Protection clause simply because it
affects one group more than another).
111 Floyd v. City of New York, 959 F. Supp. 2d 540, 593 (S.D.N.Y. 2013) ("Several NYPD
officials conceded in testimony that Compstat focuses on effectiveness, not constitutionality").
See supra note 25 for a definition of Compstat.
112 See id. at 596-97 (discussing the undercover recordings of officers Adrian Schoolcraft,
Adhyl Polanco, and Pedro Serrano: "There is abundant evidence during this period of supervisors directing officers to meet numerical enforcement goals, as well as threatening the officers
with negative consequences if they did not achieve those goals.").
113 Id. at 606 ("Commissioner Kelly responded that he focused on young blacks and Hispanics 'because he wanted to instill fear in them, every time they leave their home, they could be
stopped by the police."').
114 Id. at 603.
115 Id. at 575, 615, 622.
116 Id.
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cerned because the stops were based on "race, [ ] height, [and] age.""'
This officer was able to easily bypass the constitutional requirement
the Court established in Terry, requiring reasonable articulable suspicion of a specific individual, by focusing on these three generic demographic group factors.1 18 State Senator Eric Adams also added
testimony that at a small meeting the Police Commissioner Kelly
stated he was targeting young blacks and Hispanics "because he
wanted to instill fear in them.""' Finally, the court took into account
the publically stated purpose of the policy by Mayor Bloomberg that
the stop and frisk policy was designed to "deter people from carrying
guns."'2 0 Connecting the Mayor's statement with that of the Commissioner's, it became clear which people the stop and frisk policy was
attempting to deter.' 21 Although the court does not make the connection or holding explicitly, "instilling fear in a minority group" would
not be a compelling government interest, under either rational basis
review or even, as shown here, under strict scrutiny review.
b.

A Facially Neutral Policy Applied in an Intentionally
DiscriminatoryManner

In seeking relief, the plaintiffs went beyond establishing a mere
disparate impact on African-Americans; and in doing this they
avoided repeating the errors of the plaintiffs in McKleskey.22 The
Floyd plaintiffs relied on a study that the district court found was conservatively performed and resulted in findings on just a minimum estimate for the number of unconstitutional stops.1 2 3 Regarding the
plaintiffs' expert, Dr. Fagan, the court noted that, "in light of Dr.
Fagan's very generous assumptions in categorizing the stops, his analysis can best be understood as providing a very rough minimum num117 Floyd v. City of New York, 959 F. Supp. 2d 540, 605 (S.D.N.Y. 2013).
118 Terry v. Ohio, 392 U.S. 1, 26-27, 30-31 (1968).
119 Floyd, 959 F. Supp. 2d at 606.
120 Id.

121 Id. at 662 (stating that "[t]ogether with Commissioner Kelly's statement that the NYPD
focuses stop and frisks on young blacks and Hispanics in order to instill in them a fear of being
stopped . . . there is a sufficient basis for inferring discriminatory intent.").
122 See generally McCleskey v. Kemp, 481 U.S. 279 (1987) (holding that the statistical correlation between race and death penalty sentences in Georgia was not enough to prove a Fourteenth Amendment violation).
123 Floyd v. City of New York, 959 F. Supp. 2d 540, 559 (S.D.N.Y. 2013) (holding that even
if the conservative estimate is accepted it still represents a violation of 200,000 individual's constitutional rights).

2015]

PROVING A FOURTEENTH AMENDMENT VIOLATION

359

ber of unjustified stops." 24 This helps clear the first pitfall that the
statistical data may be mistrusted or undercut by the reviewing court
as a method of discounting the bulk of a plaintiffs' evidence. Attacking an improperly run study can be an easy escape route for a court or
defendant trying to avoid reaching a substantive holding on racial
motivation and lack of Equal Protection. Yet, statistics only go so far
towards proving an actual violation. It is the additional nuggets of
information that enable the plaintiffs to succeed on their claim.
Statistical data was useful for the Floyd class for showing not only
a disparate impact, but also evidence of intent through the application
of a "facially neutral law or policy that has been applied in an intentionally discriminatory manner." 125 Statistics first played a vital role
here in showing that Blacks and Latinos were still more likely to get
stopped than white individuals.1 26 Specifically the plaintiffs' study
controlled for other factors, such as suspect data in the area and socioeconomic factors that often affect crime levels.' 27 Then, this. controlled study provided statistical findings that weapons were only
seized roughly 1% of the time when Black individuals searched. 128
Putting together such statistics showing dearth of actual gun recovery
and the large number of searches begins to show not just a disparate
impact, but an almost arbitrary use of discretion.1 29 The use of statistics here was not just for the disparate impact but it demonstrated the
ineffectiveness of the policy's stated purpose "deterring people from
carrying guns;" instead it lends strength to the accusation of an ulterior motive: a policy to "instill fear."130
c.

Deliberate Indifference by the N.Y.P.D. ManagerialLevel

Although the Equal Protection claim was adequately proven
under both the "express classification" and "intentionally discrimina124 Id. at 579.

125 Id. at 570-71 (quoting Brown v. City of Oneonta, 221 F.3d 329, 337 (2d Cir. 2000)).
126 Id. at 574.
127 Id. at 587-89.
128 Id. at 574.

129 Floyd v. City of New York, 959 F. Supp. 2d 540, 606 (S.D.N.Y. 2013) (commenting that
the pervasiveness of unconstitutional frisks coupled with officers' lack of knowledge of the
proper constitutional standard does not protect "[t]he security of one's privacy against arbitrary
intrusion by the police-which is at the core of the Fourth Amendment." (quoting Wolf v. Colorado, 338 U.S. 25, 27 (1949))).
130 See id. at 606.
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tory practices" methods of proof, the claim also succeeds under the
"deliberate indifference" theory. Under a "deliberate indifference"
theory, an Equal Protection violation occurs when a "city's policy of
inaction in light of notice that its program will cause constitutional
violations is the functional equivalent of a decision by the city itself to
violate the Constitution." 13 ' Here, the N.Y.P.D.'s failure to curb or
monitor constitutional violations after repeated notice constituted a
violation on the part of the City. 13 2 As discussed above in Part II.A,
the officer training materials were found to be inadequate in their
description of proper Terry stop procedure.13 3 But the evidence of
indifference also rests on the entire history of stop and frisk, beginning with the notice provided by the Attorney General report in 1999
and the continued concern about the practice through 2011.134
This finding of indifference is a unique tool for plaintiffs seeking
a possible expansion of the Equal Protection doctrine and a strengthening of the Fourteenth Amendment's reach. In Floyd, the court
reported that, along with the inadequate training, the lack of discipline and monitoring for "bad stops" were also grounds for finding an
Equal Protection violation.135 This holding reinforces the duty of
supervision owed by the city and the managers of police departments
and makes clear that simply doing nothing is grounds for a violation.
Thus, a failure is not only the refusal to enforce certain laws, but also
the refusal to curb enforcement when it is being conducted unlawfully.
Specifically on curbing enforcement, the court found that, "[n]o
rewards or punishments turned on the quality of stops conducted."' 36
This lack of reward or punishment related to constitutionality lays the
groundwork for a proscribed injunction to establish a reward (incentive) or punishment (disincentive). Another unique aspect of this
final Fourteenth Amendment holding is that from this precedent the
metaphorical "blue wall of silence" may no longer be enough to pro131 Cash v. Cnty. of Erie, 654 F.3d 324, 334 (2d Cir. 2011) (quoting Connick v. Thompson,
131 S. Ct. 1350, 1360 (2011)).
132 See Floyd, 959 F. Supp. 2d at 659 (stating that "[t]hroughout the class period, the need
for better supervision, monitoring, training, and discipline to protect against constitutional violations was obvious, but senior officials at the NYPD fail[ed] to make meaningful efforts to
address the risk of harm to plaintiffs.") (internal quotation marks omitted).
133 See supra Part II.A.
134 See Floyd, 959 F. Supp. 2d at 590-92.
135 Id. at 561.
136 Id. at 590.
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tect officers or entire departments from liability for misconduct.13 7
The holding on deliberate indifference also lays the foundation for
further holdings breaking down this blue wall of silence as a tool to
defeat Fourteenth Amendment claims. As discussed further in Part
III.A below, the proposed remedial injunction, although a start in the
right direction, does not go far enough to provide the "rewards" and
"punishments" needed to adequately deter police misconduct.13 8
2.

An Underwhelming Precedent for Fourteenth Amendment
Complaints

Although the Floyd decision is undoubtedly a victory for the
many New Yorkers seeking redress for their harms, the standards of
proof required under the current law created the monster it now seeks
to tame. Relief comes now only when the Fourteenth Amendment
violation has become so blatant that it is nearly the public policy to
target young minorities on an unequal basis. 139 Because of the growing unease and unpopularity of the stop and frisk program, the Floyd
plaintiff class was able to marshal the support of several high-ranking
government individuals as well as cooperation from whistle blowing
officers.14 0 But this access to resources and high-ranking officials will
not likely be available for most minority group plaintiffs. Most plaintiffs will not be able to gather this overwhelming amount of evidence
to prove their case. In this sense, this case sets a weak precedent
under the Fourteenth Amendment because of the sheer amount of
evidence it took to attain a victory, thus establishing an unrealistic
standard for future plaintiffs to meet.
Some of the rare evidence found in Floyd would be deemed
impossible or illegal to obtain in other situations. For example, the
information provided by the insiders in Floyd, proving the intent to
discriminate is rare and impossible to obtain without an insider willing
137 See Adam S. Lurie, Ganging Up on Police Brutality: Municipal Liabilityfor the Unconstitutional Actions of Multiple Police Officers Under 42 U.S.C. § 1983, 21 CARDOzo L. REV.
2087, 2116 (2000); see also Gabriel J. Chin & Scott C. Wells, The "Blue Wall of Silence" as
Evidence of Bias and Motive to Lie: A New Approach to Police Perjury, 59 U. Prrr. L. REV. 233,
237 (1998).

138 See Floyd v. City of New York, 959 F. Supp. 2d 540, 590 (S.D.N.Y. 2013); see also infra
Part III.A.

139 See Floyd, 959 F. Supp. 2d at 596-97.
140 See, e.g., id. at 596-601, 606 (discussing testimony from undercover officers and Senator
Eric Adams who testified on behalf of the plaintiffs).
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to help against a former employer. Without such insider proof of
intent, parallel reasoning and less malign motives can easily be applied
after the fact to justify prior illegal racial profiling.'4 1 In the jury selection process, which is one of the most frequent situations of Equal
Protection violations, secret recordings will not only be difficult to
obtain, but also illegal.14 2 Thus, in challenges to jury selection under
the protection of laws preventing judicial inquiry into the thought process of a jury, this extraordinary evidence will be rendered completely
unavailable. 4 3 Therefore, although the Fourteenth Amendment victory for the Floyd plaintiffs is a great step towards the rejuvenation of
the Fourteenth Amendment, it greatly exceeds what should be
required to prove the case. The Eleventh Circuit has suggested that in
cases where a self-interested institution may rationalize, or minimize
the implicit effect of race, all that should be required is a stark statistical disparity to show a prima facie case of unequal protection.'" The
Supreme Court has also hinted at such a ruling, but ultimately shied
away from such a rule.1 45 As it relates to Floyd, this case stands as an
example of what happens when Fourteenth Amendment violations
are ignored for too long, not as an example of minimum requirements
for what constitutes such a violation.
Returning to the specific problem of stop and frisk, the overwhelming amount of evidence, both statistical and inferential, shows
how prevalent the problem is and how the problem should have been
addressed long before it reached this point.1 4 6 But with the height141 See Charles R. Lawrence 111, The Id, the Ego, and Equal Protection: Reckoning with
Unconscious Racism, 39 STAN. L. REv. 317, 319 (1987) ("[A] motive-centered doctrine of racial
discrimination places a very heavy, and often impossible, burden of persuasion on the wrong side
of the dispute . . . . And because behavior results from the interaction of a multitude of motives,
governmental officials will always be able to argue that racially neutral considerations prompted
their actions.").
142 United States v. Olano, 507 U.S. 725, 737 (1993) ("'the cardinal principle that the deliberations of the jury shall remain private and secret"' (quoting United States v. Virginia Erection
Corp., 335 F.2d 858, 972 (4th Cir. 1964)).
143 See MICIHELLE ALEXANDER, TIiE NEW JIM CROW: MASS INCARCERATION IN THE AGE
OF COLORBLINDNEsS 111 (2010) ("The very evidence that the Court demanded in McCleskeyevidence of deliberate bias in his individual case-would almost always be unavailable and/or
inadmissible due to procedural rules that shield jurors and prosecutors from scrutiny.").
144 See Adams v. Wainwright, 709 F.2d 1443, 1449 (11th Cir. 1983) (per curiam).
145 See Gomillion v. Lightfoot, 364 U.S. 339, 347 (1960) (stating that if the allegations of
redistricting were true "the inescapable human effect" of the redistricting would be to deprive
only colored citizens of their rights); see generally Pantle, supra note 45.
146 See Floyd v. City of New York, 959 F. Supp. 2d 540, 620 (S.D.N.Y. 2013) (discussing
"Ongoing Notice of Constitutional Violations" tracing the notice by NYPD officials of increased
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ened difficulty of proving intent, Fourteenth Amendment claims may
have to wait until the statistics are this stark, and whistleblowers are
willing to come forward. The stop and frisk practice as carried out in
New York should have been curbed long before, yet if courts remain
willing to turn their heads and shield their eyes from the Fourteenth
Amendment violations the problems will only grow, not self-correct.
The evidence produced in Floyd also reveals the size of the problem
at this late stage of implementing the stop and frisk policy. The illegal
policy and its implications had enough time to infuse all levels from
Commissioner to officers on the street and has even been ingrained in
the training materials. Because of inertia and resistance to widespread organizational change, the proposed remedies will likely not go
far enough unless supported by additional legal means of vindicating
Fourteenth Amendment violations.
III.

PROPOSED REMEDIES AND THE PROBLEM

OF

ENFORCING

THE FOURTEENTH AMENDMENT

In Floyd, the lack of Equal Protection has been proven through
three distinct methods or theories of Fourteenth Amendment interpretation.14 7 The question then becomes "How does the N.Y.P.D.
move forward and away from a pervasive policy ingrained in New
York police culture?" A large underlying problem from underenforcement of the Fourteenth Amendment is a sluggish reaction.
Seen here, that delay is ten years from the birth of stop and frisk to
the first holding striking it down as unconstitutional. For many Fourteenth Amendment cases, a sole individual is not likely to undertake
the burden of time and money required to prove a case on behalf of
all others similarly situated. Additionally, unlike criminal cases where
there is a need to suppress evidence, an illegal Terry stop that yields
no results provides no evidence to be suppressed. Indeed, of the 4.4
million stops by NYPD officers, only 6% resulted in arrest.' 48
Therefore, a remedy that applies only to 6% of the individuals
harmed will never be a satisfactory tool for the majority of individuals
stopped. This is where the Fourteenth Amendment provides imporrisk of constitutional violations as far back as 1999 from which point the officials received "thorough and consistent notice of constitutional problems in its stop practices from multiple
sources").
147 See supra Part II.
148 See Floyd, 959 F. Supp. 2d at 558.
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tant protections in areas that the Fourth Amendment does not
reach.'4 9 The Fourteenth Amendment provides a solution to the current dilemma of an extreme imbalance of incentives to litigate issues
of racial profiling. For stop and frisk practices where the constitutional violation is conducted at the incipient stage of illegally choosing
who to stop-before the Fourth Amendment violation of an illegal
search takes place-the Fourteenth Amendment is the only avenue
for seeking vindication.
Racial bias is an elusive thing to enforce against. It is not possible
to "enjoin" a defendant to stop racially discriminating on either a conscious or unconscious level. On a conscious level, no legal policy can
force an individual to change his mind or opinion, nor should a law
have that intent. On the unconscious level, more problematic are the
intuitions and heuristics we bring to everyday situations, and these
"hunches" are relied upon as shortcuts in our everyday decisionmaking.so
In order to combat a more subtle ingrained cultural form of
implicit racial bias, a proper remedy would not only monitor explicit
institutional methods of bias such as training materials, but also would
work to cause officers to internalize the cost of their constitutional
violations. Such a remedy would ideally both increase the actual
effectiveness in finding and stopping criminals, but also regain the
trust and cooperation of large sections of the community who the
police seek to protect and serve. The remedy outlined by the trial
court in Floyd is a start in this direction, but will likely fall short of
achieving both goals without a larger external form of enforcement
that does not simply task the watchmen to watch themselves."'

149 R. Richard Banks, Race-Based Suspect Selection and Colorblind Equal Protection Doctrine and Discourse, 48 UCLA L. RE-v. 1075, 1089 (2001) ("Second, equal protection doctrine
applies to two important classes of cases that fourth amendment doctrine does not . ... Racially
discriminatory questioning of suspects remains beyond the reach of the Fourth Amendment as
long as the interaction is 'consensual.'").
150 The Honorable Harold Baer, Jr., Got A Bad Feeling? Is That Enough? The Irrationality
of Police Hunches, 4 J.L. ECON. & Po'v 91, 98 (2007).
15' See United States v. Cort6s-Cabin, 691 F.3d 1, 5, n.2 (1st Cir. 2012) (case discussing
illegal police searches and planting of evidence by drug and narcotics officers asks: "Quis custodiet ipsos custodes?, which is most commonly translated as, "Who watches the watchmen?").
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The Current Remedies Offered by the Floyd Court and the
Problem of Making Them Last

The current remedies, prescribed by the court in a separate opinion, are injunctive remedies that can be divided into two categories.
The "immediate" reforms are one time changes while the "ongoing"
or supplemental reforms will take place over time. 15 2 The first category, "immediate" reforms, is the more readily available change in
policy, training, and forms of documentation.1 5 3 Part of this injunctive
relief consists of assigning a "Monitor" to develop further remedies
and ensure compliance with the remedial efforts by the N.Y.P.D. 154
The Monitor's role will be to help develop as "soon as practicable" the
set of reforms that will comprise the "immediate" reforms.15 ' The
Monitor will also be responsible for developing "any further reforms
necessary to end[ ] the constitutional violations described in the Liability Opinion. "156 Although many of the reforms in the "immediate"
section are unremarkable, such as changes to strike or alter training
materials, a few of the contemplated remedies are more wide reaching.' The more promising remedies contemplated in the opinion
include body-worn cameras for officers and a tear-off portion of an
officer's UF-250 form that will be given to the person searched stating
the justification.15 " As noted in the opinion, "a comprehensive
approach is absolutely essential, because if any one of the components
is absent or weak and ineffective, the entire accountability system
begins to collapse."1 59 Even though further suggestions by the Monitor may certainly help this reform last, a large concern evident from
the language of the opinion is that reforms here will fade away like so
many previous police reforms. 60
152 See generally Floyd v. City of New York, 959 F. Supp. 2d 668 (S.D.N.Y. 2013).
153 Id. at 681.

154 Id. at 676 (The "Monitor" became Peter Zimroth, who is a former Chief Assistant District Attorney, former professor at the New York University School of Law, and current partner
at Arnold & Porter).
155 Id. at 677.
156 Id.

157 See id. at 679 (stating that the reforms must include a change to the training materials).
158 Floyd v. City of New York, 959 F. Supp. 2d 668, 682, 684-85 (S.D.N.Y. 2013).
159 Id. at 683.

160 See Samuel Walker, Institutionalizing Police Accountability Reforms: The Problem of
Making Police Reforms Endure, 32 ST. Louis U. PUB. L. REv. 57, 60 (2012).
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The current remedies attempt to provide proper incentive for the
N.Y.P.D., however, as offered alone the remedies will not be able to
adequately affect police departments who operate under political,
instead of monetary, incentives. 61 So far, police reforms have a bad
record of instituting lasting change, particularly in New York City. 162
If done from the top down, the management and chiefs can change,
but later be replaced and provide only temporary changes that last the
life of certain individual's career. 16 3 Bottom up reforms are normally
applauded as the ideal, but the culture of police units has been a barrier to instituting change as officers adopt a "siege mentality" in the
face of stricter oversight and policy changes.164 There is also the perception and myth, carrying some truth, about a closed police culture
supported by unions with a marked reluctance to turn against other
officers.1 65
Additionally, officers are often not properly incentivized for protecting civil interests; they are only deterred with punishment for failing to do so.1 6 6 As stated by Professor Armacost in the context of
police brutality civil claims: "As long as the focus is on whether the
circumstances justified the use of force at the moment it was applied,
officers have no legal incentive to step back and ask themselves
whether they could have avoided the entire situation without a violent
confrontation."1 67 Although she discussed this lack of incentives in
the context of police brutality claims, similar disincentives, such as
economic hardship, diffuse harm over a large population, and procedural advantages to the state also apply to bringing claims of Fourth
161 See Daryl J. Levinson, Making Government Pay: Markets, Politics, and the Allocation of
ConstitutionalCosts, 67 U. Cm-n. L. REV. 345, 345 (2000) ("government does not internalize costs
in the same way as a private firm. Government actors respond to political incentives, not financial ones-to votes, not dollars. We cannot assume that government will internalize social costs
just because it is forced to make a budgetary outlay.").
162 See Walker, supra note 160, at 60 ("Particularly notable in this regard were the anticorruption reforms instituted in the New York City Police Department (NYPD) in the early
1970s in the wake of the "Serpico" scandal and the subsequent Knapp Commission investigation." (citing KNAPP COMM'N, Tim KNAPP COMMISSION REPORT ON POLICE CORRUIlON 16-18,
231 (1972))).
163 See id. at 65.
164 See Barbara E. Armacost, Organizational Culture and Police Misconduct, 72 GEO.
WAsIH. L. REv. 453, 517 (2004) ("Along with the bond of solidarity is the sense that no one
outside the ranks will really understand the realities of policing").
165 See Walker, supra note 160, at 72.
166 See Armacost, supra note 164, at 471.
167 Id. (emphasis in original).
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and Fourteenth Amendment violations. Following the legal assumption that the enterprise of ferreting out crime is "competitive," incentives to ask the questions before conducting the legally questionable
activity must come from an organizational or structural component. 168
B.

An Exclusionary Rule for Fourteenth Amendment Violations

A search that does not result in an arrest provides little disincentive when there is minimal recourse for a citizen whose rights are violated to seek a remedy.169 Currently, the exclusionary rule exists for
the Fourth Amendment to deter police malfeasance related to warrantless searches.' 7 0 The three main arguments outlined for the exclusionary rule are particularly sensitive to the unreliability of other
methods of enforcing the Fourth Amendment.1 71 These same rationales can be analogously applied to the Fourteenth Amendment.
First, criminal prosecution of police officers who violate constitutional
rights is unreliable because it tasks prosecutors to guard and punish
their own associates and agents. 72 Second, civil suits against prosecutors and police carry little weight because of the small damage
rewards that come from a privacy invasion, and the protections of
qualified immunity. 173 Lastly, is the deterrence rationale as given by
Justice Murphy in his dissent in Wolf v. Ohio: "[o]nly by exclusion can
we impress upon the zealous prosecutor that violation of the Constitu168 See Johnson v. United States, 333 U.S. 10, 14 (1948) ("[The Fourth Amendment's] protection consists in requiring that those inferences be drawn by a neutral and detached magistrate
instead of being judged by the officer engaged in the often competitive enterprise of ferreting
out crime.").
169 See Wolf v. Colorado, 338 U.S. 25, 41 (1949) (Murphy, J., dissenting), overruled by
Mapp v. Ohio, 367 U.S. 643 (1961).
170 See Christine M. D'Elia, The Exclusionary Rule: Who Does It Punish?, 5 SroN HAuJ
CONso. L.J. 563, 565, 565 n.12 (1995) (discussing the costs, origin, and development of the exclusionary rule and alternative remedies); see also Hudson v. Michigan, 547 U.S. 586, 591 (2006)
(Scalia, J., dissenting) (describing the "substantial social costs" and "costly toll" of the exclusionary rule); cf Lawrence Rosenthal, Seven Theses in Grudging Defense of the Exclusionary Rule,
10 Oio S-r. J. CRim. L. 525 (2013) (presenting seven arguments for the continued presence of
the exclusionary rule as a necessity to deter constitutional violations).
171 See Benjamin A. Swift, The Future of the Exclusionary Rule: An Alternative Analysis for
the Adjudication of Individual Rights, 16 N. IL. U. L. Riv. 507, 518 (1996).
172 See Wolf v. Colorado, 338 U.S. 25, 42 (1949) (Murphy, J., dissenting), overruled by
Mapp v. Ohio, 367 U.S. 643 (1961).
173 See Burns v. Reed, 500 U.S. 478, 492 (1991) (granting absolute immunity to prosecutors
for eliciting false statements at a probable cause hearing); see also id. at 42-43.
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tion will do him no good."174 Current Supreme Court discourse outlines that the lack of other viable methods, deterrence rationale, and
judicial integrity make up the main justifications for the exclusionary
rule, with deterrence overshadowing the others. 17 5 However, there is
one further consideration that is largely ignored: the theory of corrective justice when applied to constitutional torts.
First, the limits of the exclusionary rule must be explored as a
preliminary matter. The exclusionary rule of evidence at trial does
not apply when a subject does not reach the judicial branch. 1 76 It does
not come into play at all when an individual is arrested and not
charged, or when there is no illegal activity found during a search and
there exists no basis for subsequent arrest and prosecution. 177 This,
coupled with the strong disincentives for pursuing any other form of
relief against officers, points towards a need for a selective Fourteenth
17
As evidenced in Floyd, the
Amendment exclusionary doctrine."
Civilian Complaint Review Board (CCRB) has a bad track record of
pursuing claims, so the structure in place for following up on police
7
complaints internally is defective."'
Additionally, when it comes to
filing CCRB or legal complaints, the prospective plaintiffs are disinclined to make themselves the target of further police harassment.
For example, Leroy Downs, one of the named plaintiffs in Floyd,
whose story begins this Note, attempted to retrieve the badge number
174 Wolf v. Colorado, 338 U.S. 25, 44 (1949) (Murphy, J., dissenting), overruled by Mapp v.
Ohio, 367 U.S. 643 (1961).
175 See Herring v. United States, 555 U.S. 135, 151-52 (2009) (Ginsburg, J., dissenting)
("[T]he [Fourth] Amendment 'is a constraint on the power of the sovereign, not merely on some
of its agents.'"); see also Carol S. Steiker, Brandeis in Olmstead: "Our Government Is the Potent,
the Omnipresent Teacher", 79 Miss. L.J. 149, 175 (2009) ("The integrity rationale garnered only
four votes last Term, and Justice Souter has already been replaced by Justice Sotomayor, who
may not turn out to be a traditional Fourth Amendment liberal (or not as much of one as Souter
was).").
176 United States v. Leon, 468 U.S. 897, 909 (1984) ("Proposed extensions of the exclusionary rule to proceedings other than the criminal trial itself have been evaluated and rejected
under the same analytic approach.").
177 See id.
178 See Alison L. Patton, The Endless Cycle of Abuse: Why 42 U.S.C. § 1983 is Ineffective in
Deterring Police Brutality, 44 HASTINGs L.J. 753 (1993) (arguing that a dearth of financial
resources, Supreme Court precedents, and the likelihood of a juror to believe a police officer's
version of events are all disincentives for individuals to litigate against officers).
179 See Floyd v. City of New York, 959 F. Supp. 2d 540, 618 (S.D.N.Y. 2013) (discussing the
CCRB's burdensome corroborative evidence requirements, and holding that the DAO "follows
a policy of rejecting CCRB determinations when they are based only on the uncorroborated
testimony of a civilian witness.").
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of the officers who stopped him, and he was met with a wall of silence,
followed by the suggestion to go "ask them."so Then, Leroy reported
the incident to a supervisor.'"' This supervisor promised Leroy a call
that was never delivered. 182 Leroy's story, recounted in Floyd, is just
one of many detailing an internal structure that fails to provide sufficient oversight and correction to ongoing constitutional violations.' 83
Thus, the challenge here is not only to reform this internal structure,
but also to change the balance of incentives through judicially available remedies, which represent external influences on police
departments.
Aside from a review of these CCRB and other internally recommended disciplinary measures, there are four main external remedies
a harmed individual can seek. The big four found in criminal procedure are usually (1) "exclusion of evidence; [(2)] reversal of convictions (which normally permits retrial); [(3)] dismissal of indictments in
egregious cases; and [(4)] separate civil damages actions."'" However, when a criminal penalty is not at stake, as with many Fourteenth
Amendment violations, rarely will a single plaintiff, as a victim of an
illegal racially motivated police activity, have the incentive to prosecute civilly, or even litigate fully.' The exclusionary rule serves just
this purpose of providing an externally enforceable remedy for Fourteenth Amendment violations. 8 6 The same justification of deterrence
used for the Fourth Amendment is equally applicable to the Fourteenth Amendment when considering the economic internalization for
the officers' misbehavior."' The result of applying an exclusionary
180 Id. at 626.
181 Id.
182 Id.

183 See id. at 619 ("The DAO's [Department Advocate's Office] frequent rejection of the
CCRB's disciplinary recommendations has likely undermined public confidence in the CCRB
and discouraged the filing of complaints-many of which may have been meritorious.").
184 Pamela S. Karlan, Race, Rights, and Remedies in Criminal Adjudication, 96 MICH. L.
REv. 2001, 2004 (1998).

185 ALEXANDER, supra note 143, at 82-83 (discussing the difficulty of pursuing forfeiture
claims and the incorrect incentives of hiring a lawyer to retrieve even $500 worth of cash, this
reasoning similarly applies to civil judgments of trespass and racial profiling with slight monetary
judgments).
186 See generally Lisa Walter, EradicatingRacial Stereotypingfrom Terry Stops: The Case
for an Equal Protection Exclusionary Rule, 71 U. COLo. L. REv. 255 (2000).
187 See Ruth W. Grant, The Exclusionary Rule and the Meaning of Separationof Powers, 14
HARV. J.L. & Puin. Po'Y 173, 187 (1991) (discussing the rise in the deterrence rationale as
justifying the Fourth Amendment exclusionary rule: "The deterrence rationale rests on two
assumptions: Convictions are a major objective of law enforcement officers, and the law is suffi-
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rule to illegal racial profiling would be that "an actor can and does
internalize that price," and thus "the law is satisfied, because the actor
has purchased the social value of the undesirable behavior."' In this
way, it acts as an incentive for officers to err on the side of caution
when making their searches, and for criminal defendants, it provides a
constant feedback loop on the constitutionality of police searches.1 89
Currently, there is no such protection in the realm of the Fourteenth
Amendment. Thus, officers of the state are able to violate the Fourteenth Amendment with no automatic feedback loop, until the
accumulation of violations gets to the point of the egregious statistics
recounted in Floyd.190
The Supreme Court and circuit courts have already suggested
that a Fourteenth Amendment exclusionary rule could be enforceable,
but ultimately have backed away from its implementation as illustrated by the language in Mapp v. Ohio."' Justice Clark, writing for
the majority in Mapp, stated, "our holding that the exclusionary rule
is an essential part of both the Fourth and Fourteenth Amendments is
not only the logical dictate of prior cases, but it also makes very good
sense." 92 The "logical dictate" Justice Clark references is the conclusion that evidence seized in violation of the Constitution should be
inadmissible, and that this conclusion is not limited to the Fourth
Amendment. The Sixth Circuit indicated as much in dicta in U.S. v.
Jennings, mentioning that, "evidence seized in violation of the Equal
Protection Clause should be suppressed."1 93 To be clear, this exclusionary rule would still not protect the majority of individuals profiled,
searched, and released. But, it would make officers internalize part of
the cost of their illegal searches and give them reason to err on the
side of caution.1 94 There are, of course, critics of the current exclu-

&

ciently clear and well-known to provide adequate guidance for law enforcement officers'
conduct.").
188 Brooks Holland, Racial Profiling and a Punitive Exclusionary Rule, 20 TEImP. PoL.
Civ. Ris. L. Rvv. 29, 47 (2010).
189 See Kit Kinports, Culpability, Deterrence, and the Exclusionary Rule, 21 WM. & MARY
BILL Rrs. J. 821, 826 (2013).
190 Floyd v. City of New York, 959 F. Supp. 2d 540, 573-75 (S.D.N.Y. 2013).
191 See generally Mapp v. Ohio, 367 U.S. 643 (1961).
192 Id. at 657.

193 United States v. Jennings, No. 91-5942, 1993 WL 5927, at *4, 985 F.2d 562 (6th Cir.
1993) (unpublished table decision).
194 See Levinson, supra note 161, at 417 ("Both street-level cops and higher-level officers
probably enjoy political rewards from arresting and convicting serious criminals .... The exclu-
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sionary rule and the expansion of the rule. 195 Nonetheless, cases like
Floyd provide an opportunity to explore the fallacy of contrary
arguments.19 6
The professed down side of the exclusionary remedy is that the
strength and absolute quality of the remedy does not affect the gravity
of the crime, it merely affects whether there was a violation or not.' 97
Several scholars take issue with the strength of the remedy and the
social cost.198 But when dealing with institutions as large as the American federal government, the strength of this remedy is necessary to
have any salient effect on an actor with virtually limitless resources to
pay compensatory damages.1 99 The police department, the individual
police, and prosecutors are better at responding to the political pressures of criminals being "let-off" than to monetary pressures.2 00 The
response to this ardent criticism that criminals escape because of the
malfeasance of officers is that perhaps courts misjudge the benefits of
the exclusionary rule when focusing on the costs. 2 01 As noted by Professor Darrow, the costs of the exclusionary rule are often overinflated in exclusionary rule discourse and the benefits are minimized.20 2
sionary rule effectively eliminates these political rewards by derailing convictions-and in a
highly visible, politically salient manner.").
195 See generally L. Timothy Perrin et al., If It's Broken, Fix It: Moving Beyond the Exclusionary Rule: A New and Extensive Empirical Study of the Exclusionary Rule and a Call for a
Civil Administrative Remedy to Partially Replace the Rule, 83 IOWA L. REV. 669 (1998).
196 Id.

197 Yale Kamisar, "Comparative Reprehensibility"and the Fourth Amendment Exclusionary
Rule, 86 Micti. L. REV. 1, 6-8 (1987) (arguing for a "serious crimes" exception to the exclusionary rule).
198 John Kaplan, The Limits of the Exclusionary Rule, 26 STAN. L. REV. 1027, 1030 (1974).
199 See Levinson, supra note 161, at 417 ("[Dlamages do not reliably deter government
because, although financial outflows may ultimately create political incentives, they do not constitute political incentives in their own right. In contrast, the exclusionary rule operates much
more directly on the political incentives relevant to police officers." (emphasis in original)).
200 See id.

201 See Michael D. Cicchini, An Economics Perspective on the Exclusionary Rule and
Deterrence, 75 Mo. L. REV. 459, 485 (2010) ("[T]he Court's single-minded devotion to deterrence means that it has ignored another equally important concern: the integrity of the
judiciary.").
202 See Yale Kamisar, In Defense of the Search and Seizure Exclusionary Rule, 26 HARV.
J.L. & Pun. Poi_'y 119, 131 (2003) ("Judge Calabresi assumes that the criminal defendant who
benefits from the application of the search and seizure exclusionary rule will often be a murderer
or rapist . . . . However, an empirical study by Thomas Davies, called '[t]he most careful and
balanced assessment conducted to date of all available empirical data,' reveals that the exclusion
of evidence in murder, rape, and other violent cases is exceedingly rare.").

372

CIVIL

RIGHTS LAw JOURNAL

[Vol. 25:3

But the benefits of the exclusionary rule extend beyond regular
deterrence. Even though the deterrence argument has eclipsed all
others in the Supreme Court's majority jurisprudence, dissenters and
contemporary legal thinkers voice other concerns.20 3 This mistaken
devotion to the deterrence theory underlies the Supreme Court's
expansion of the "good faith mistake" exception in Herring v. United
States.2" In Herring, the Court declined to apply the exclusionary
rule following an illegal search that stemmed from a clerical error in a
neighboring town showing a warrant when there was in fact none.205
In not applying the exclusionary rule, the majority stated that, "[t]o
trigger the exclusionary rule, police conduct must be sufficiently deliberate that exclusion can meaningfully deter it, and sufficiently culpable that such deterrence is worth the price paid by the justice
system." 206 The dissenters in Herring adequately respond on the same
point, saying the entire basis of tort law is to deter negligence with
routine enforcement, thus, making these "good faith" mistakes less
likely to re-occur.207
Although correct, the dissenters miss another foundation of tort
law and particularly constitutional torts. Constitutional torts arise
under several statutes waiving sovereign immunity for the United
States. 208 As explained by the New York Court of Appeals, "[t]he
coined term 'constitutional tort' is used generally to refer to civil damage actions initiated under 42 U.S.C. § 1983."1209 However, there are
203 See Herring v. United States, 555 U.S. 135, 151-52 (2009) (Ginsburg, J., dissenting)
("Others have described 'a more majestic conception' of the Fourth Amendment and its adjunct,
the exclusionary rule .. . . [T]he Amendment 'is a constraint on the power of the sovereign, not
merely on some of its agents."' (quoting Arizona v. Evans, 514 U.S. 1, 18 (1995) (Stevens, J.,
dissenting))).
204 Id. at 143.
205 Id. at 143, 147-48.
206 Id. at 144.
207 Id. at 153 (Ginsburg, J., dissenting) ("The suggestion runs counter to a foundational
premise of tort law-that liability for negligence, i.e., lack of due care, creates an incentive to act
with greater care.").
208 See United States v. Smith, 499 U.S. 160, 162-63 (1991) ("The Gonzalez Act provides
that in suits against military medical personnel for torts committed within the scope of their
employment, the Government is to be substituted as the defendant and the suit is to proceed
against the Government under the FTCA."); see also Burns v. Reed, 500 U.S. 478, 484 (1991)
("Title 42 U.S.C. § 1983 is written in broad terms. It purports to subject '[e]very person' acting
under color of state law to liability for depriving any other person in the United States of 'rights,
privileges, or immunities secured by the Constitution and laws."' (quoting 42 U.S.C. § 1983
(1996))); United States v. Smith, 499 U.S. 160, 161-62 (1991).
209 Brown v. State, 674 N.E.2d 1129, 1148 (N.Y. 1996).
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violations of the Fourteenth Amendment such as those of Floyd that
will not necessarily lead to a § 1983 case and would otherwise go
unremedied. 2 10 However, it is not the statute alone that should govern
constitutional tort, but instead, "[w]hat matters . . . is whether the
defendant's conduct has passed the boundary of acceptable governmental behavior toward individuals and not merely whether the plaintiff has been harmed, or how severely." 2 1 ' For Fourteenth
Amendment violations, however, and some classes of individuals such
as the Floyd plaintiffs, the concern will not be compensation, but
mainly deterrence of future repeats.

2 12

That is the justification in response to the violation, and whether
it is premised on concerns for corrective justice or mere efficiency in
law enforcement.2 13 If efficiency in catching and punishing criminals is
the only criteria, then good-faith exceptions as well as "heinous crimes
exceptions" should exist as carve outs of the exclusionary rule. However, if corrective justice and making the victim whole are concerns,
then the courts must exclude the "poisonous" evidence that was found
by injuring his rights.214 This also informs Supreme Court dissenters'
opinions on how the exclusionary rule is incorporated into the Constitution. One such example comes from Justice Brandeis in the early
20th century.2t 5
210 See Melinda R. Lewis, A "Right Without A Remedy": An Analysis of the Sovereign
Immunity Issues Implicated by State Power (or the Lack Thereof) over Immigration Following
Arizona v. United States, 26 GEO. IMMIGR. L... 629, 630 (2012) ("A citizen's right to 'claim the
protection of the laws' is one such foundational principle inherent to the Constitution since Marbury v. Madison." (quoting Marbury v. Madison, 5 U.S. 137, 163 (1803))).
211 Michael Wells & Thomas A. Eaton, Substantive Due Process and the Scope of Constitutional Torts, 18 GA. L. REv. 201, 233-34 (1984).
212 See Jones v. Reagan, 696 F.2d 551, 554 (7th Cir. 1983) ("Now it is true that tort law,
including the law of constitutional torts, has a deterrent as well as a compensatory function ....
Indeed, it has long been one view that deterrence, accomplished through the setting of standards
of conduct and the punishment by means of damage awards, compensatory and punitive, of
those who deviate from them, is the main function of tort law.").
213 Bernard P. Dauenhauer & Michael L. Wells, Corrective Justice and Constitutional Torts,
35 GA. L. REV. 903, 920 (2001) ("This first objective of judicial action is to settle the issue
between the plaintiff and the state . . . . Fulfilling this objective is tantamount to determining
what corrective justice requires by way of reparation to the direct victim."); cf RicIIAIto A.
POSNER, TiIE EcoNoMics

OF JusTICE 115 (1981) ("I have tried to develop a moral theory

that . . . holds that the criterion for judging whether acts and institutions are just or good is
whether they maximize the wealth of society.").
214 Wong Sun v. United States, 371 U.S. 471, 488 (1963) (describing the fruit of the poisonous tree doctrine and what does and does not qualify for exclusion).
215 Olmstead v. United States, 277 U.S. 438, 485 (1928).
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Justice Brandeis' avidly dissented on basic principles of fairness in
Olmstead v. United States, explaining that it is more than just judicial
integrity or deterrence that is communicated through the exclusionary
rule.216 If judicial integrity is the main concern, then the judiciary can
simply change its mind and decide that it places more value on convicting criminals instead of honoring the equitable principle of
"unclean hands." 2 17 Furthermore, as noted above, if deterrence and
efficiency are the only goals of the exclusionary rule, then "good
faith" and "heinous crimes" exceptions make sense when balancing
interests.2 18 However, Justice Brandeis' dissent does not focus on
these concerns. Instead, he reminds us first, of the right to be "let
alone-the most comprehensive of rights and the right most valued by
civilized men." 2 19 Second, after establishing the gravity of the concern, he concludes forcefully with the admonition that the government
is our "potent [and] omnipresent teacher." 2 20 Justice Brandeis further
establishes that if the government breaks it own laws, then it invites
contempt for the law and invites lawlessness generally. 221 Thus, the
exclusionary rule sends a message about what kind of government we
create by our own actions, as well as the importance of maintaining
the integrity of the "supreme Law of the Land." 22 2
Finally, this Note returns to Floyd and the question of how a
Fourteenth Amendment exclusionary rule can be read into the Constitution and provide relief for these violations. The majesty of the
exclusionary rule is that, when enforced, it operates in proportion to
the government itself and becomes "omnipresent." 2 23 For the Floyd
plaintiffs who were prosecuted after illegal searches, an exclusionary
rule operates on the levels of deterrence and corrective justice during
216 See id. at 484-85 (Brandeis, J., dissenting) ("Decency, security, and liberty alike demand
that government officials shall be subjected to the same rules of conduct that are commands to
the citizen."). Justice Holmes also dissents in Olmstead on similar grounds: "We have to choose,
and for my part I think it a less evil that some criminals should escape than that the government
should play an ignoble part." Id. at 470 (Holmes, J., dissenting).
217 Id. at 483-84 (Brandeis, J., dissenting).
218 See Kamisar, supra note 197, at 6 (arguing for a "serious crimes" exception to the exclusionary rule).
219 Olmstead, 277 U.S. at 478 (Brandeis, J., dissenting).
220 Id. at 485.
221 Id.
222 U.S. CONsT. art. VI.

223 Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J., dissenting).
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criminal investigations. 2 24 However, more broadly and relevant to the
entire Floyd plaintiff class, it could provide individual redress for the
separate harm of being denied Equal Protection under the law.225 A
Fourteenth Amendment exclusionary rule invites greater respect for
the law and not the contempt of living under a lawless government.22 6
Moreover, regarding the specific harm done by unequal treatment, the
damage of this harm was stated more than 50 years ago:
To separate them from others .

.

. solely because of their race gener-

ates a feeling of inferiority as to their status in the community that
may affect their hearts and minds in a way unlikely ever to be
undone.227
Whether the context is government as educator or as law enforcement, the treatment of its citizens communicates a lesson to the pupil
from the potent and omnipresent teacher.
One further prompt from the Olmstead dissent allows incorporation of an exclusionary rule to establish this remedy that does not exist
plainly in the text of the Constitution. Justice Brandeis, this time
quoting Chief Justice Marshall, writes, "we must never forget . . that
it is a Constitution we are expounding." 228 This oft-quoted portion
from the first Chief Justice is alluded to for multiple purposes at many
times, however here it is implying the right of the judiciary to interpret
the law of the land in a way that creates workable judicial involvement
and oversight of constitutional law. Brandeis sees no difficulty in
reading the exclusionary rule into the Fourth Amendment, despite a

224 See generally Kamisar, supra note 197; Monrad G. Paulsen, The Exclusionary Rule and
Misconduct by the Police, 52 J. CRiM L. & CRIMINOLOGY 255 (1961).

225 See United States v. Peltier, 422 U.S. 531, 556-57 (1975) (Brennan, J., dissenting)
("[T]he exclusionary rule is aimed at affecting the wider audience of all law enforcement officials
and society at large. It is meant to discourage violations by individuals who have never experienced any sanction for them.") (internal quotation marks omitted).
226 See United States v. Calandra, 414 U.S. 338, 357 (1974) (Brennan, J., dissenting) ("The
exclusionary rule, if not perfect, accomplished the twin goals of enabling the judiciary to avoid
the taint of partnership in official lawlessness and of assuring the people-all potential victims of
unlawful government conduct-that the government would not profit from its lawless behavior,
thus minimizing the risk of seriously undermining popular trust in government").
227 Brown v. Bd. of Ed, 347 U.S. 483, 494 (1954).
228 Olmstead v. United States, 277 U.S. 438, 472 (1928) (Brandeis, J., dissenting) (emphasis
added) (quoting M'Culloch v. Maryland, 17 U.S. 316, 407 (1819)).
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lack of textual basis.2 29 He implies that it may be incorporated to
adapt to a changing and evolving world. 2 30 This principle applies
equally to the Fourteenth Amendment. 2 31 The principle is that of protecting the individuals from the government that they entrust with
power over them.2 32 A model for this method of protection was
already provided by the Floyd court; constitutional holdings that
encourage a more rigorous following of the Fourth and Fourteenth
Amendments.
CONCLUSION

The Floyd case has provided some useful precedent, but has also
left several questions about the future of enforcement of the Fourth
Amendment and Fourteenth Amendment claims against the state
unanswered. The Fourth Amendment holdings provide new precedent that individuals are in fact stopped or "seized" by constitutional
standards much earlier and more often than the police force of New
York would like to believe. The case also removes several categories
of justifications as being sufficient on their own to meet the reasonable suspicion standard.233 No longer can an officer reliably report his
reasonable suspicion as being based on just "furtive movement," "a
high crime area," or "fitting description" without a more detailed
analysis from the officer.234 But questions remain regarding how this
will play out in the contrary language of De Bour, which allows for
innocuous police questioning. 235 The Floyd plaintiff class has demonstrated that, for minorities subject to stop and frisk, police questioning
is rarely innocuous. 23 6 Additionally, as found in Floyd, individuals
229 Olmstead, 277 U.S. at 476 ("No court which looked at the words of the amendment
rather than at its underlying purpose would hold, as this court did in Ex parte Jackson, that its
protection extended to letters in the mails.") (internal citation omitted).
230 Id. at 472 ("Clauses guaranteeing to the individual protection against specific abuses of
power, must have a similar capacity of adaptation to a changing world.").
231 See id at 472-74 ("The principles laid down in this opinion affect the very essence of
constitutional liberty and security . . . they apply to all invasions on the part of the government
and its employees of the sanctities of a man's home and the privacies of life.").
232 Id. at 478.

233 See Floyd v. City of New York, 959 F. Supp. 2d 540, 625 (S.D.N.Y. 2013) (discussing the
individuals findings of unconstitutional bases for stops).
234 Id. at 578-79.

235 New York v. De Bour, 352 N.E.2d 562, 570 (1976).
236 Floyd, 959 F. Supp. 2d at 556 ("In each of these stops a person's life was interrupted.
The person was detained and questioned, often on a public street.").
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rarely feel free to go when being questioned by police after even the
slightest show of authority.237
Regarding the Fourteenth Amendment holdings, the court
reaches the thrice proven conclusion that the N.Y.P.D. was indeed
targeting individuals for the purpose of deterring a specific racial
group from criminal behavior. 2 38 But the Floyd case should not be
taken as the minimum for what is needed to show intent to discriminate, but should instead stand as a warning sign of just how far an
organization can slide under the current Fourteenth Amendment
jurisprudence before being halted by a court.
To prevent this backsliding, this Note proposes a Fourteenth
Amendment exclusionary rule to allow for suppression of evidence
obtained by officers operating under an intent to discriminately and
unconstitutionally targeting individuals. Such an exclusionary rule
would force officers to internalize the costs of their behavior.
Floyd, which will most likely be taken higher on appeal, represents both a legal and a cultural commentary on the state of race consciousness and constitutional law in American jurisprudence.
Whether reversed or affirmed by a reviewing court, this case provides
a serious analysis for the evolving state of Fourth and Fourteenth
Amendment jurisprudence. Additionally, tracking the result it has on
the N.Y.P.D. will hopefully set a new example of how reforms can be
made to last, instead of simply surviving the political rough spot of the
moment. The Floyd class demonstrates that the petty injustice perpetrated by a Terry stop, when multiplied, becomes a real and substantial pain to inflict upon citizens of this country.

237
238

See id. at 625, 640, 643, 653, 646.
Id. at 602.

