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INTRODUCTION

The 2004 Super Bowl, broadcast live on CBS, included a halftime
show produced by MTV that aired at 8:30 PM.' Nearly 90 million
viewers watched Janet Jackson perform a duet with Justin Timberlake. 2 During the performance, CBS broadcast an unexpected wardrobe malfunction that showed Janet Jackson's exposed right breast
for nine-sixteenths of one second. In response to the exposure, the
Federal Communications Commission (FCC) received an unprecedented number of complaints claiming the broadcast was indecent.!
The FCC sanctioned CBS for fleeting indecency, and CBS appealed.'
The case is currently on remand from the Supreme Court.6
In a separate case, the Supreme Court recently upheld the FCC's
authority to regulate the television or radio broadcast of a fleeting
expletive and acknowledged the FCC's ability to sanction a network
for broadcasting a single expletive during an awards show.7 The Court
suggested the same treatment for a fleeting indecent image.' Thus,
the current law allows the government to sanction a network for airing
an unintended expletive or nude image during a live broadcast. This
sanction is based on the government's long-held belief that it has a
* George Mason University School of Law, J.D. expected 2011; Carnegie Mellon University, B.S. Computer Science, 2004. 1 would like to thank my family for their love and support and
the staff of the Civil Rights Law Journal for their thoughtful feedback and dedication. I would
also like to extend a special thank you to Ms. Lisa Sockett for her invaluable guidance and
mentoring throughout this process.
I CBS Corp. v. FCC, 535 F.3d 167, 171 (3d Cir. 2008).
2 Id.
3 Id. at 172.

4 Id. (internal footnote omitted).
5 Id.
6 FCC v. CBS Corp., 129 S. Ct. 2176 (2009).
7 FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1819 (2009).
8 See CBS Corp., 129 S. Ct. at 2176.
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compelling interest in protecting children from any harm resulting
from exposure to expletives or indecent images.9
In contrast to the close regulation of television and radio broadcasting, a minor can walk into a store and purchase a mature-themed
video game with an Entertainment Software Rating Board (ESRB)
rating of Mature or Adult Only."o According to the Entertainment
Software Rating Board,
Titles rated M (MATURE) have content that may be suitable for persons ages 17 and older. Titles in this category may contain intense
violence, blood and gore, sexual content and/or strong language....
Titles rated AO (ADULTS ONLY) have content that should only be
played by persons 18 years and older. Titles in this category may
include prolonged scenes of intense violence and/or graphic sexual
content and nudity."
Unless the store has specific policies in place, a minor can buy and
play video games with mature ratings and, as a result, be exposed to
mature content for hours at a time. Even store policies restricting
minor access to mature games are not fool-proof: a 2008 study found
that twenty percent of minors aged thirteen to sixteen were able to
walk into stores with these restrictive policies in place and buy video
games rated Mature.12 A store will not face any legal repercussions
for selling a Mature video game to a minor because First Amendment
protection for video games has been upheld by the courts.13 To date,
appellate courts have struck down every statute that intended to prevent minors from accessing video games with mature content.14
9 See Fox Television, 129 S. Ct. at 1806, 1819 (internal citations omitted).
10 Brief for State of Rhode Island, et al. as Amici Curiae Supporting Respondents at 13,
Schwarzenegger v. Entm't Merchants Ass'n, 130 S. Ct. 2398 (2010) (No. 08-1448) (internal citation omitted); see also Game Ratings & DescriptorGuide, ENTERTAINMENT SoruWARiE RATING
BOARD, http://www.esrb.org/ratings/ratings-guide.jsp (last visited Feb. 15, 2011).
11 Game Ratings & DescriptorGuide, supra note 10.
12 Brief for State of Rhode Island, et al. as Amici Curiae Supporting Respondents, supra
note 10, at 18.
13 See, e.g., Video Software Dealers Ass'n v. Schwarzenegger, 556 F.3d 950, 967 (9th Cir.
2009) cert. granted, 130 S. Ct. 2398 (2010); Entm't Software Ass'n v. Blagojevich, 469 F.3d 641,
650-53 (7th Cir. 2006) (internal citations omitted).
14 See, e.g., Video Software Dealers, 556 F.3d at 967; Entm't Software, 469 F.3d at 650-53
(internal citations omitted). See also Ronald B. Standler, State Statutes Regulating Video Games
in the USA, 16 (Dec. 31, 2006), http://www.rbs2.com/ssrvg.pdf (compiling the various statutes
passed by states to address the potential of exposure to children of violence in video games and
the subsequent legislation striking down those statutes) (internal citations omitted).
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Although state legislatures began passing legislation to regulate
the access of minors to video games in the 1980s,11 these statutes have
not passed muster in the courts.16 Each has been struck down under
strict scrutiny analysis as an unconstitutional violation of the First
Amendment." In contrast, broadcast indecency has been subject to a
lax constitutional application of the strict scrutiny standard based on
judicial rationales regarding broadcast's "unique" pervasiveness and
access to children.' 8 Currently, the Supreme Court is considering
whether, and to what extent, violence in video games is protected
under the First Amendment. 9 Specifically, the Court is considering
two questions: (1) whether the First Amendment bars "a state from
restricting the sale of violent video games to minors";20 and (2)
whether, under the strict scrutiny standard, the state is "required to
demonstrate a direct causal link between violent video games and
physical and psychological harm to minors" to demonstrate a compelling government interest?' The Court's answer to the second question
should also be relevant to the government's compelling interest showing for broadcast indecency cases.
There is recent heightened interest in regulating television and
radio broadcast indecency, fueled partly by a new chairman at the
FCC. 22 The FCC has prioritized children's issues to ensure that the
country considers seriously the harm that certain broadcast exposure
could have on children.23 In 2004, the FCC took action in twelve
15 Ronald B. Standler, supra note 14, at 2.
16 See, e.g., Video Software Dealers, 556 F.3d at 967; Entm't Software Ass'n v. Swanson, 519
F.3d 768, 772 (8th Cir. 2008) (internal citations omitted); Entm't Software Ass'n v. Foti, 451
F.Supp.2d 823, 829-30 (M.D. La. 2006) (internal citations omitted). See also Ronald B. Standler,
supra note 14, at 16 (internal citations omitted).
17 See, e.g., Video Software Dealers, 556 F.3d at 967; Swanson, 519 F.3d at 772; Foti, 451
F.Supp.2d at 829-30 (internal citations omitted).
18 See, e.g., FCC v. Pacifica, 438 U.S. 726, 748-50 (1978) (internal footnotes and citations
omitted).
UNrrl SrAEs, http://www.supremecourt.gov/qp/08-01448qp.
19 SUPREME COURF 001
pdf.
20 Id.
21 Id.

22 Rethinking the Children's Television Act for a Digital Media Age: Hearing Before the S.
Comm. on Commerce, Sci. and Transp., 111th Cong. 253 (2009) (statement of Julius Genachowski, Chairman, Fed. Commc'ns Comm'n), available at http://hraunfoss.fcc.gov/edocs-public/
attach match/DOC-292168A1.pdf.
23 Id.
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cases, involving hundreds of thousands of complaints. 24 In that year
alone, the FCC assessed penalties and voluntary payments totaling
approximately $8 million.2 5
By contrast, in the past decade, state and federal statutes aiming
to curb the access of minors to mature video games have been enacted
and subsequently enjoined and/or struck down.2 6 In 2007, both the
Senate and the House of Representatives attempted, unsuccessfully,
to pass legislation that would have made it illegal to omit information
from a video game ratings board to obtain a lower age-based rating. 27
In 2008, the Video Game Rating Enforcement Act of 2008 languished
in a Senate committee. 28 Among other things, the bill attempted to
prohibit (1) the distribution or sale of video games that do not have
age-based content rating labels; and (2) the sale or rental of video
games with adult content ratings to minors. 2 9 Given the disparity in
the courts' treatment of speech restriction in broadcast versus video
game media and the FCC's heightened interest in the regulation of
broadcast indecency, courts must re-think First Amendment jurisprudence in this area. Courts' treatment of broadcast indecency and
video game media should not differ so dramatically when the potential consequences of exposing children to adult themed content
through either means is increasingly similar.
This Comment argues that courts should follow the strict scrutiny
analysis"o used for video game First Amendment jurisprudence when
considering restrictions on broadcast indecency. Requiring the government to provide an evidentiary basis for its compelling interest to
restrict video game access has become a necessary part of the analysis
undertaken by courts considering the constitutionality of video game
restrictions.31 Similarly, the courts should require the government to
24 Fed. Commc'ns Comm'n, Regulation of Obscenity, Indecency and Profanity, FCC HoMu
PAGE, http://www.fcc.gov/eb/oip/ (last updated Jan. 14, 2010).
25 Id.

26 Ronald B. Standler, supra note 14 (compiling the various statutes passed by states to
address the potential of exposure to children of violence in video games and the subsequent
legislation striking down those statutes) (internal citations omitted).
27 See Video Game Decency Act of 2007, H.R. 1531, 110th Cong. (2007); Video Game
Rating Enforcement Act of 2008, S. 3315, 110th Cong. § 2 (2008).
28 S. 3315.
29 Id.

30 The standard of review for First Amendment jurisprudence will be described in further
detail in Part I of this paper.
31 See, e.g., Entm't Software Ass'n v. Swanson, 519 F.3d 768, 772 (2008).
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provide an evidentiary basis to establish a compelling interest that
warrants government intervention in broadcasting.3 2 Further, courts
should analyze whether less restrictive means exist to address that
compelling interest, when that interest is supported by evidence. As
shown below, the government is able to provide an evidentiary basis
for a compelling interest and examine less restrictive means in the
broadcast arena.
Part I of this Comment describes the factual and legal background underlying telecommunications and video game First Amendment jurisprudence.3 3 Part I then explains the standard of review for
determining the constitutionality of speech restrictions and provides
an overview of broadcast indecency precedent. 34 This Part also
touches on indecency jurisprudence in other telecommunications
areas such as telephone, cable, and Internet. 35 Finally, Part I demonstrates how video game First Amendment jurisprudence has properly
applied strict scrutiny even in light of the government's compelling
interest in protecting children.3 6
Part II recommends that broadcast indecency jurisprudence follow the standards set forth in video game jurisprudence." Specifically, Part II addresses and neutralizes issues that have previously
distinguished broadcast First Amendment jurisprudence from First
Amendment jurisprudence for other media.38 Part II also demonstrates how the government should be required and is able to provide
an evidentiary basis for asserting a compelling interest.39 Further, Part
II establishes that less restrictive alternatives to the current FCC
regime of regulations and sanctions, similar to those alternatives used
by courts to strike down video game legislation, exist.4 0
This Comment concludes that broadcast indecency jurisprudence
needs to follow the standards set forth in video game jurisprudence.
A rationale no longer exists for differentiating the two media, given
the pervasiveness of media and the increased presentation of blended
32 See, e.g. Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 637-41 (1994). The "Turner cases"
provide an explanation of when courts apply a strict scrutiny analysis to speech restrictions.
33 See infra Part 1.
34 See infra Part L.A.
35 See infra Part 1.B-C.
36 See infra Part I.D.
37 See infra Part II.
38 See infra Part II.A.
39 See infra Part II.B.
40 See infra Part II.C.
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media content. The state's burden should be consistent across both
video game media and broadcast media. The government is capable
of providing an evidentiary basis similar to that required in video
game jurisprudence through the use of comparative studies. Voluntary ratings and blocking systems as well as education programs
endorsed by the FCC present less restrictive alternatives to the FCC's
current regime of sanctions for ever-changing standards of indecency
on the airwaves. Thus, courts should treat speech restrictions in
broadcast indecency jurisprudence and video game jurisprudence in a
consistent manner.
I.

BACKGROUND

First Amendment telecommunications and video game jurisprudence have differed with regards to the constitutionality of speech
restrictions. Section A of this Part discusses the standard of review for
determining the constitutionality of speech restrictions, focusing on a
strict scrutiny analysis for content-based First Amendment restrictions. Section B continues with an overview of broadcast indecency
precedent, highlighting the seminal cases in this area. Section C
briefly examines indecency jurisprudence in other telecommunications
areas, providing insight into how the courts have handled First
Amendment restrictions undertaken to protect children in the telephone, cable, and Internet areas. Finally, Section D demonstrates
how video game First Amendment jurisprudence has properly applied
strict scrutiny through a synopsis of case law dealing with video game
restrictions in light of the government's compelling interest to protect
children.
A.

Standard of Review

The standard of review utilized by courts to analyze speech
restrictions is critical because it determines the amount of deference
the courts give the legislature or an agency. When determining which
standard of review to apply to a speech restriction facing a First
Amendment challenge, the courts look to whether the restriction is
content-based or content-neutral.4' A restriction is content-based if
that restriction is applied based on the content of the speech it pur41 Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 641-42 (1994).
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ports to restrict.4 2 For example, a restriction that does not allow
school newspapers to publish curse words is content-based. To apply
the restriction, one must first look at the content of each piece that the
newspaper publishes. By contrast, a restriction is content-neutral if its
application is not based on the content of the speech it restricts.4 3 For
example, a restriction that does not allow school newspapers to publish pieces without review from a school administrator would be content-neutral. To apply the restriction, one does not have to look at the
content of the pieces the newspaper intends to publish; rather, the
restriction applies without discrimination to all of the school newspaper's content.
If the restriction is content-based, the courts generally apply a
standard of strict scrutiny." "To survive strict scrutiny, the [restriction] 'must be narrowly tailored to reflect a compelling Government
interest."' 45 To show a compelling interest, an evidentiary basis is normally required. 46 Further, narrowly tailored means are represented by
the least restrictive means that could be utilized to protect that interest. 47 As the standard suggests, a strict scrutiny analysis is often difficult to survive.48
Attempts to regulate children's access to video games via content-based ratings are subject to a strict scrutiny analysis.4 9 Similarly,
a strict scrutiny analysis should apply to regulations governing broadcast indecency because these regulations restrict broadcast programming based on that programming's content.o Currently, courts apply
a modified strict scrutiny analysis to broadcast indecency jurispru42 Id. at 642-43.
43 Id.
44 Id. at 642 (citing Simon & Schuster, Inc. v. Members of New York State Crime Victims
Bd., 502 U.S. 105, 115 (1989); Perry Ed. Ass'n v. Perry Local Educator's Ass'n, 460 U.S. 37, 45
(1983)).
45 Entm't Software Ass'n v. Blagojevich, 469 F.3d 641, 646 (7th Cir. 2006) (citing United
States v. Playboy Entm't Grp., 529 U.S. 803, 813 (2000)).
46 See Turner Broad. Sys., 512 U.S. at 671-72 (Stevens, J., concurring).
47 Entm't Software Ass'n, 469 F.3d at 646.
48 See Adam Winkler, Fatal in Theory and Strict in Fact: An Empirical Analysis of Strict
Scrutiny in the Federal Courts, 59 VAND. L. Ri-v. 793, 814-33 (2006) (finding that about 30% of
laws survived a strict scrutiny analysis).
49 See, e.g. Video Software Dealers Ass'n v. Schwarzenegger, 556 F.3d 950, 960 (9th Cir.
2009) cert. granted, 130 S. Ct. 2398 (2010).
50 See Turner Broad. Sys., 512 U.S. at 642 (1994) (citing Simon & Schuster, Inc. v. Members
of New York State Crime Victims Bd., 502 U.S. 105, 115 (1989); Perry Ed. Ass'n v. Perry Local
Educator's Ass'n, 460 U.S. 37, 45 (1983)).

478

CIVIL

RIGHTs LAw JOURNAL

[Vol. 21:3

dence. As noted in the seminal case FCC v. Pacifica, the broadcast
medium has been distinguished from other media due to the "scarcity
of [broadcast] spectrum space" and the supposed "unique" pervasiveness and access of broadcast television to children." However, this
Comment demonstrates that broadcasting should no longer enjoy a
position as a unique medium for First Amendment purposes. Rather,
the strict scrutiny analysis applied to broadcast indecency jurisprudence should mirror the analysis undertaken in video game
jurisprudence.
B.

First Amendment Jurisprudencein Radio and Television
Broadcasting

The FCC is authorized to regulate indecent radio or television
broadcasting via statutory authority in 18 U.S.C. § 1464, which
criminalizes the use of "any obscene, indecent, or profane language by
means of radio communications." 52 In Pacifica v. FCC, the FCC utilized this authority against the infamous George Carlin monologue:
"Filthy Words."" Specifically, the FCC asserted that Pacifica Radio's
afternoon broadcast of Carlin's monologue, which contained repeated
cursing, violated indecency standards.54 The Supreme Court granted
certiorari and found the broadcast to be indecent." This meant that
the broadcast could still be aired and was not considered obscene.
The broadcaster, however, must take measures to ensure that children
would not be readily exposed to the indecent material.5 6 In this
landmark decision, the Court held that broadcasting is distinguished
for First Amendment purposes from other media of expression
because of its uniquely pervasive presence in the home and its unique
accessibility to children, even those too young to read.
51 FCC v. Pacifica Found., 438 U.S. 726, 731, 74849 & n.2 (1978) (citing Rowan v. Post

Office Dept., 397 U.S. 728 (1970)).
52 18 U.S.C. § 1464 (2006). Radio and public television stations are subject to FCC regulation because they receive a free license to a spectrum of the air waves from the government. By
contrast, cable television and the Internet would not fall under the same type of regulation.
53 Pacifica, 438 U.S. at 729.
54 Id. at 731-32 (citing Citizen's Complaint against Pacifica Foundation Station WBAI, 56
F.C.C.2d 94, 99 (1995)).
55 Id. at 734, 750.
56 Id. at 733 (citing Petition for Clarification or Reconsideration of a Citizen's Complaint
against Pacifica Found., 59 F.C.C.2d 892 (1976)).
57 Id. at 748-49.
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The Supreme Court has upheld and employed this rationale in
subsequent indecency cases to support the government's assertion of a
compelling interest to protect children from the harms of indecent
broadcasting." However, this rationale has not been extended for
other telecommunication media, such as cable, telephone, or Internet.
In Pacifica, the Court applied strict scrutiny and observed that the
government demonstrated a compelling interest in protecting children. 9 The Court, in its majority opinion and in a concurrence by
Justice Powell, also found that the FCC's after-the-fact fine on Pacifica
was narrowly tailored to the compelling interest of protecting children
because of the repetition of indecent language and the time of the
broadcast.60
The Court emphasized the narrow application of its holding in
Pacifica.6 1 Specifically, the Court noted that the indecent broadcast at
issue in Pacifica was properly sanctioned because it consisted of
repeated curse words in the middle of the afternoon via a medium
that was free and easily accessible to children. 62 This holding, however, has been considerably broadened as the FCC persists in promulgating stricter rules for broadcast indecency, which the Court almost
unfailingly upholds.6 3
Today, the Court continues to recognize the FCC's authority to
regulate indecency as a response to the government's compelling
interest in protecting children from exposure to indecent material.'
Most notably, in Turner Broadcasting Inc. v. FCC, the Court reinforced its justification for a distinct approach to broadcast regulation
because of the unique physical limitations of the medium. 65 Specifically, the government licenses airwaves for radio and television to
broadcasters; in turn, they agree to regulation by the FCC. Thus,
there are unique physical limitations of the medium due to the limited
amount of airwaves available for radio and television broadcasting.
58 See, e.g., Action for Children's Television v. FCC (ACT III), 58 F.3d 654, 656 (D.C. Cir.
1995) (en banc).
59 FCC v. Pacifica Found., 438 U.S. 726, 749 (1978).
60 Id.
61 Id. at 750.

62 Id. at 739, 741.
63 See e.g., FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1812-13 (2009).
6

See id. at 1812.

65 Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 637 (1994) (citing FCC v. League of
Women Voters of Cal., 468 U.S. 364,377 (1984); Red Lion Broad. Co. v. FCC, 395 U.S. 367, 38889, 396-99 (1969); Nat'l Broad. Co. v. United States, 319 U.S. 190, 226 (1943)).
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Further, the Court recognized a substantial government interest in
ensuring the continuation of television broadcast as a source of local
educational and informational programming to citizens as well as
ensuring the diverse viewpoints provided through multiple technology
media.66
Lower courts have taken heed of the narrow holding in Pacifica
to find First Amendment violations when speech restrictions are not
narrowly tailored. The United States Court of Appeals for the District of Columbia (D.C. Circuit) found that the FCC violated the First
Amendment by imposing a congressionally mandated ban on broadcast indecency for public stations. 67 The D.C. Circuit found the ban to
be a content-based restriction, which was not narrowly drawn and,
therefore, did not survive a strict scrutiny analysis. 68 The court ultimately upheld a congressional safe harbor for indecency from 10:00
PM to 6:00 AM. 69 This safe harbor was a time-channeling mechanism
promulgated by the FCC to ensure that indecent broadcasts would not
be permitted to be shown between 6:00 AM and 10:00 PM, the range
of time when children could likely be exposed to an indecent broadcast.70 In dicta, the court surprisingly asserted that parents did not
necessarily have the ability to effectively supervise their children, even
in the home." Thus, government support for parental supervision was
necessary to address the government's compelling interest in protecting children.72 Interestingly, the court struck down part of the legislation whereby the safe harbor only started at midnight under certain
conditions because of a lack of evidentiary basis for a distinction in
safe harbor times.73
Thus, courts have struck down complete bans on indecent broadcast as violations of the First Amendment, but courts have also
expanded the discretion given to the FCC in regulating and sanctioning indecent broadcasts.7 4 Most recently, the Court has recognized the
66 Id. at 648 (1994) (citing Turner Broad. Sys., Inc. v. FCC, 819 F. Supp. 32, 44 (D.D.C.
1993),vacated by 512 U.S. 622 (1994), rehearing denied, 512 U.S. 1278 (1994)).
67 Action for Children's Television v. FCC (ACT II), 932 F.2d 1504, 1509 (D.C. Cir. 1991).
68 Id.

69 Action for Children's Television v. FCC (ACT III), 58 F.3d 654, 667 (D.C. Cir. 1995) (en
banc).
70 Id.at 667.
71 Id. at 661.
72 Id. at 667.

73 Id. at 669-70.
74 See FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1806 (2009).
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FCC's ability to change its interpretation of indecency.
Speech
restrictions in other media forms, however, have not been as successful as those promulgated by the FCC on broadcasting.76
C.

First Amendment Indecency Jurisprudencein Other
Telecommunications Areas7 7

Congress and the FCC have not experienced the same judicial
success in regulating indecency in other telecommunications areas.
Specifically, the Supreme Court has repeatedly struck down Congressional attempts to regulate indecency sent via telephone, cable television, and the Internet."
With regard to indecency restrictions on telephonic communication, the Court recognized a compelling government interest in protecting the psychological well-being of minors. Nevertheless, the
Court found a blanket prohibition on indecent interstate commercial
telephone messages to be overbroad, therefore failing the strict scrutiny test.o In Sable Communications of Californiav. FCC, the Court
found that this blanket prohibition was not the least restrictive way to
limit the access of minors to such messages.8 ' In contrast to the narrowly tailored means utilized in Pacifica, the Court labeled this congressional attempt to ban indecent commercial telephone
communication as a case of "burning down the house to roast a pig."82
The Court also struck down speech restrictions protecting minors
from exposure to potentially harmful content on cable television." In
United States v. Playboy Entertainment Group, the Court agreed with
75 See id. at 1806-08.
76 See, e.g., United States v. Playboy Entm't Group, Inc., 529 U.S. 803 (2000); Denver Area
Educational Telecommunications Consortium, Inc. v. FCC, 518 U.S. 727 (1996); Sable
Commc'ns of Cal., Inc. v. FCC, 492 U.S. 115 (1989).
77 A thorough overview of many of these cases can also be found in the Background Section of: Eric J. Segall, In the Name of the Children: Government Regulation of Indecency on the
Radio, Television and the Internet-Let's Stop the Madness, 47 U. Louisviian L. REV. 697, 719
(2009).
78 See, e.g., Playboy Entm't Group, 529 U.S. at 826-27; Denver Area Educ. Telecomm. Consortium, 518 U.S. at 755-57, Sable Commc'ns of Cal., 492 U.S. at 131.
79 See, e.g., Playboy Entm't Group, 529 U.S. at 826-27; Denver Area Educ. Telecomm. Consortium, 518 U.S. at 755-57 (1996), Sable Commc'ns of Cal., 492 U.S. at 131.
8o Sable Commc'ns of Cal., 492 U.S. at 126-31.
81 Id. at 130-31.
82 Id. at 131 (alteration in original) (quoting Butler v. Michigan, 352 U.S. 380, 383 (1957)).
83 See Playboy Entm't Group, 529 U.S. at 826-27.
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Playboy's argument that time-channeling restrictions on their "bleeding" channels were unconstitutional.' The controversy in Playboy
centered on the 1996 Telecommunications Act," which required cable
operators either to scramble sexually explicit channels in full or limit
programming on such channels to certain hours because the channels
sometimes showed faint or partial explicit images regardless of
whether a subscription to the channel existed, a situation commonly
referred to as "signal bleed."8 6
The Playboy Court found these provisions to be unconstitutional
on several grounds.' First, the Court found that the government
failed in its evidentiary burden to establish that signal bleeding was a
real problem. 8 Second, the Court held that the government failed to
show that existing means-targeted household blocking of the channel bleed-were sufficiently ineffective to warrant a time-channeled
restriction on speech.89 Interestingly, the Court noted that the exposure of the children to indecent material was not necessarily alleviated
by the more restrictive time channeling, as they could be exposed at a
later time in the day. 90 The Court recommended less restrictive regulation through informing parents about signal bleed and educating
parents about their rights if they considered the bleed to be a problem
and had not yet controlled it themselves.9 1 Thus, at least in this case,
the Court may have implied an impetus on parents to provide supervision. 92 In sum, the Court dismissed the government's arguments by
noting the lack of an evidentiary basis for the problem and the availability of less restrictive means of addressing signal bleed.93
In Denver Area Educational Telecommunications Consortium,

Inc. v. FCC, the Court also questioned the constitutionality of three
provisions-and struck down two-of the Cable Television Consumer
84 See Id. at 827.
85 47 U.S.C. § 561 (1994 ed., Supp. Ill); see also Playboy Entm't Group, 529 U.S. at 806.
86 Playboy Entm't Group, 529 U.S. at 806 (citing 47 U.S.C. § 561 (1994 ed., Supp. 1Il)).
87 Id. at 827.

88 Id. at 819.
89 Id. The time-channeled ban would restrict the hours during which explicit channels could
air their content.
90 See id. at 826.
91 Id. at 823 ("There is no evidence that a well-promoted voluntary blocking provision
would not be capable at least of informing parents about signal bleed (if they are not yet aware
of it) and about their rights to have the bleed blocked (if they consider it a problem and have not
yet controlled it themselves.").
92 United States v. Playboy Entm't Group, Inc., 529 U.S. 803, 825 (2000).
93 Id. at 821-25.
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Protection and Competition Act of 1992 (Cable Act), as implemented
by FCC regulations. 94 The Court first held that a provision permitting
a cable operator to decide whether to broadcast indecent programs on
leased access channels did not violate the First Amendment because
the law did not require the cable operator to prohibit such material.95
The Court analogized the restriction on broadcasting indecent
material on cable to the Pacifica broadcasting case.96 Specifically, the
Court found that cable was similar to broadcasting in that it was also
accessible to children." The Court further asserted that those factors
which distinguished broadcasting for First Amendment reasons in the
Pacifica case were also present in Denver Area Educational Telecommunications Consortium.9 8 Like broadcast, cable was uniquely accessible to children and had a pervasive presence in the home. The Court
upheld the cable-leased access provision as less restrictive than the
broadcast indecency limitations set forth in Pacifica.99
In contrast, the Court held that the second provision of the Cable
Act violated the First Amendment by requiring leased-channel operators to segregate and block indecent programming.1 0 The Court
found that this provision was overbroad and failed to employ the least
restrictive means necessary to protect children's interests."o1 Further,
the Court failed to find an evidentiary basis for distinguishing leasedchannel operators from cable operators, since consumers were receiving the leased channels through their cable subscription. 10 2
The Court also struck down a third provision of the Cable Act as
unconstitutional.103 The third provision required local franchise
authorities to prevent indecency on public, educational, and governmental channels."
This provision violated the First Amendment
because of institutional historical differences and the availability of
less restrictive means to ensure that "patently offensive" program94 See Denver Area Educ. Telecomm. Consortium, Inc. v. FCC, 518 U.S. 727 (1996).
95 Id. at 752-53.
96 Id. at 744 (citing FCC v. Pacifica, 438 U.S. 726 (1978)).
97 Id. at 744-45 (citing Pacifica, 438 U.S. at 748-50).
98 Id. at 744.

99 Id. at 746-47.
100 Denver Area Educ. Telecomm. Consortium, Inc. v. FCC, 518 U.S. 727, 760 (1996).
101 Id.
102 Id. at 757.
103 Id. at 766.

1o4 Id. at 760.
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ming would not be shown on these channels.'o Specifically, the Court
noted that cable operators historically did not have any authority over
the channels at issue. 106 Rather, the local franchising authorities
exerted control over the channels via a complex regulatory scheme.10 7
The court further observed that those in control of public, educational, and governmental channels would likely minimize or avoid
child-related content problems without outside coercion.ios
Speech restrictions protecting children from exposure to harmful
content via Internet communication have also been consistently struck
down.109 In Reno v. ACLU, the Supreme Court invalidated on First
Amendment grounds a provision of the Communications Decency
Act of 1996 (CDA), seeking to protect minors from harmful material
on the Internet."o The provision criminalized the "knowing" transmission of "obscene or indecent" messages to any recipient under the
age of eighteen."' The Court's rationale for finding the CDA to be
unconstitutional centered on the criminalization of "indecent" communication.'1 2 The Court noted, "[T]he mere fact that a statutory regulation of speech was enacted for the important purpose of protecting
children . . . does not foreclose inquiry into its validity.""' The Court

distinguished the First Amendment analysis in Internet communication-a new, generally unregulated medium at the time-from the
broadcasting analysis because of the scarcity of broadcasts and the
invasiveness supposedly inherent in broadcasting.'14 Still, the Court
found the restrictions were overbroad because the scope of the CDA
was not limited to commercial speech or commercial entities."'
Rather, the scope encompassed open-ended prohibitions on all entities and individuals that posted indecent messages or displayed them
on their own computers in the presence of minors.'16
105 Id. at 761-63.

106 Denver Area Educ. Telecomm. Consortium, Inc. v. FCC, 518 U.S. 727, 761 (1996).
107 Id.
108 Id. at 763-64.

109 E.g., Reno v. ACLU, 521 U.S. 844, 853 (1997).
110 Id. at 849.
111 Id. at 859.

112 Id. at 874-75 (citing Sable Commc'ns of Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989)).
113 Id. at 875 (internal footnote omitted).
114 Id. at 868-69.
115 Reno v. ACLU, 521 U.S. 844, 877-79 (1997).
116 Id
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In response to Reno, Congress passed the Child Online Protection Act (COPA), 1 7 which was later struck down by the Court in Ashcroft v. ACLU."'s COPA attempted to protect minors from exposure
to harmful content on the Internet by sanctioning commercial communication of content that is "harmful to minors."'
The Court found
that the government had failed to introduce specific evidence that filtering software and other existing technologies were inadequate to
protect minors from exposure to harmful content on the Internet.12 0
The Court noted that although filtering software was not perfect, evidence was necessary to demonstrate that filtering software and other
existing technologies were less effective than the restrictions set forth
in COPA.'2 1 The Court remanded the case to the United States Court
of Appeals for the Third Circuit to augment the record as to the efficacy of existing technology.1 22 After remand, the Court denied certiorari on the Third Circuit's determination that filters were a less
restrictive means of protecting children on the Internet because
"unlike COPA there are no fines or prison sentences associated with
filters which would chill speech."' 2 3 Notably, the Court required an
evidentiary basis for determining the effectiveness of the means available before striking down COPA for its unconstitutional

restrictions. 1 24
Thus, speech restrictions to protect children from exposure to
harmful content in telecommunication arenas outside of broadcast
have not been upheld to the same degree as those set forth in the
broadcast industry. Similarly, speech restrictions pertaining to video
games have also not been upheld to the same extent as similar restrictions in the broadcast arena.
D.

Video Game JurisprudenceHas Properly Applied Strict Scrutiny

The legislative branches at both the federal and state levels have
attempted to regulate video games to ensure that minors do not have
117 Ashcroft v. ACLU, 542 U.S. 656, 661-62 (2004).
118
119
120
121
122

Id. at 673.
Id. at 661.
Id. at 668.
Id. at 668-69.
Id. at 672.

123 Mukasey v. ACLU, 534 F.3d 181, 200 (3d. Cir.), cert. denied, 129 S. Ct. 1032 (2009)
(quoting ACLU v. Gonzales, 478 F. Supp. 2d 775, 813 (E.D. Pa. 2007)).
124 See Ashcroft v. ACLU, 542 U.S. 656 (2004).
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access to games containing indecent or obscene material. 125 Although
state legislatures have had greater success than the federal government in passing such laws, both have seen their efforts quashed by the
judiciary.
Two bills, both of which languished in their respective congressional committees, exemplify the federal government's failed attempt
to regulate the sale of violent games to minors and ensure accurate
ratings of video games.12 6 The House introduced the Video Game
Decency Act of 2007, which proposed to outlaw the omission of certain information from reports to a video game ratings board for the
purpose of obtaining a lower age-based rating.127 That bill never left
the House Committee on Energy and Commerce.128 In 2008, the Senate considered the Video Game Rating Enforcement Act of 2008,
which proposed, among other things, to prohibit: (1) the distribution
or sale of video games that do not have age-based content rating
labels; and (2) the sale or rental of video games with adult content
ratings to minors.129 That bill never made it through the Senate Committee on Commerce, Science, and Transportation.130
State legislatures were more successful in passing legislation
preventing the sale of "Mature" rated video games to minors.i"'
Those statutes, however, have not passed constitutional muster in the
courts. 32 The Supreme Court recently considered a California law 33
prohibiting the sale of violent video games to minors. 34 Minnesota
enacted a similar statute 35 which was also found to be unconstitutional by the Eighth Circuit. 36 Louisiana enacted a lawl37 prohibiting
and criminalizing the sale, lease, or rental of mature video or computer games that was later enjoined by the District Court for the Mid125 See Ronald B. Standler, supra note 14.
126 See Video Game Decency Act of 2007, H.R. 1531, 110th Cong. (2007); Video Game
Rating Enforcement Act of 2008, S. 3315, 110th Cong. § 2 (2008).
127 H.R. 1531.
128 Id.

129 S. 3315, § 2.
130 Id.

131 See Ronald B. Standler, supra note 14.
132 Id.
133 CAL. CIV. CODE § 1746 (2006).
134 See Video Software Dealers Ass'n v. Schwarzenegger, 556 F.3d 950 (9th Cir. 2009) cert.

granted, 130 S. Ct. 2398 (2010).
135 MINN. STAr. ANN. §3251.06 (2006).
136 See Entertainment Software Ass'n v. Swanson, 519 F.3d 768 (8th Cir. 2008).
137 LA. Re~v. SUAT. ANN. § 14:91.14 (2006).
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dle District of Louisiana. 13 8 Other state statutes experienced similar
fates.139 The various courts considering these statutes all noted the
lack of an evidentiary basis to impose a speech restriction on the sale
of violent video games to minors.'40
1. The Demand for Evidence
To date, all state statutes imposing restrictions on the sale or
rental of violent video games to minors have been struck down by the
courts because of the government's failure to provide an evidentiary
basis for the speech restriction.14 1
42
In Video Software Dealer'sAssociation v. Schwarzenegger,1
the
43
Ninth Circuit invalidated a California statutel that "imposed restrictions and a labeling requirement on the sale or rental of 'violent video
games' to minors, on the grounds that the [statute] violat[ed] rights
guaranteed by the First and Fourteenth Amendments." 1" The court
applied the strict scrutiny standard of review.145 California clarified
that its compelling interest was the physical and psychological wellbeing of children,146 which had been recognized by the Supreme Court
as a proper compelling interest.'4 7 The Ninth Circuit, however,
required an evidentiary basis that such an interest existed in this
case.148 The court discussed and dismissed studies that argued in favor
of a causal connection between playing violent video games and violent behavior in children.149 Because the studies were inconclusive
138 Entm't Software Ass'n v. Foti, 451 F.Supp.2d 823, 825 (M.D.La. 2006).

139 See Ronald B. Standler, supra note 14.
140 See Ronald B. Standler, Infotorts, 13-16 (Dec. 2, 2006), http://www.rbs2.com/infotort.
pdf (internal citations omitted).
141 Id.

142 Video Software Dealers Ass'n v. Schwarzenegger, 556 F.3d 950 (9th Cir. 2009), cert.
granted, 130 S. Ct. 2398 (2010).
143 CAL. CIV. CODE § 1746-1746.5(2006).
144 Video Software, 556 F.3d at 953.
145 Id.

146 Id. at 961 (citing Sable Commc'ns of Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989)).
147 See, e.g., FCC v. Pacifica, 438 U.S. 726, 749-50 (1978); Action for Children's Television
v. FCC (ACT III), 58 F.3d 654,661 (D.C. Cir. 1995) (en banc) (citing Ginsberg v. New York, 390
U.S. 629, 639 (1968)).
148 Video Software, 556 F.3d at 967.
149 Id. at 963-64 (discussing Craig A. Anderson, An Update on the Effects of Playing Violent Video Games, 27 J. ADOLESCENCE 113 (2004); Craig A. Anderson et al., The Influence of
Media Violence on Youth, 4 Psyciioi. Sa. Pun. Irr. 81, 90-93 (2003); Douglas A. Gentile et al.,
The Effects of Violent Video Game Habits on Adolescent Hostility, Aggressive Behaviors, and
School Performance, 27 J. ADouESCENCEz 5 (2004)).
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and had not been relied on by other courts, the Ninth Circuit asserted
that they would not be adequate to show that the government's legislation would protect children from an actual harm from the use of
violent video games.1 s0
The Supreme Court granted the petition for certioriari in the
Schwarzenegger case and heard oral arguments on November 2,
2010.'' As mentioned above, the court granted the petition to answer
two questions: (1) whether the First Amendment bars "a state from
restricting the sale of violent video games to minors"; 152 and (2)

whether, under the strict scrutiny standard, the state is "required to
demonstrate a direct causal link between violent video games and
physical and psychological harm to minors" to demonstrate a compelling government interest.'53 Although the Court has not yet issued its
opinion, the briefs and oral argument seemed to concentrate on the
first question.'5 4 Not only did a large majority of each party's brief
focus on whether the First Amendment bars "a state from restricting
the sale of violent video games to minors,"' 55 but the questions asked
by the justices during oral arguments also steered the conversation in
that direction.'5 6 How the Court will ultimately rule is unclear. The
likelihood that the Court will reduce the evidentiary standard below
the current status quo for video games is low.
In Entertainment Software Association v. Swanson, the Eighth

Circuit affirmed the enjoinment of a Minnesota statute157 that prohibited minors from purchasing or renting video games bearing a
"Mature" or "Adult Only" rating.'5 8 The state argued that its compelling interest in safeguarding both the psychological well-being and the
150 See id.
151 SUPREME COURT OF iHE UNITED STATEs, http://www.supremecourt.gov/qp/08-01448

qp.pdf.
152 Id.
153 Id.

154 Petitioner's Brief, Schwarzenegger v. Entm't Merchants Ass'n, No. 08-1448 (Jul. 12,
2010); Brief of Respondents, Schwarzenegger v. Entm't Merchants Ass'n, No. 08-1448 (Jul 22,
2010); Schwarzenegger v. Entm't Merchants Ass'n, No. 08-1448 (May 19, 2009) (Transcript of
Oral Arguments).
155 Petitioner's Brief, Schwarzenegger v. Entm't Merchants Ass'n, No. 08-1448 (Jul. 12,
2010); Brief of Respondents, Schwarzenegger v. Entm't Merchants Ass'n, No. 08-1448 (Jul 22,
2010).
156 Schwarzenegger v. Entm't Merchants Ass'n, No. 08-1448 (May 19, 2009) (Transcript of
Oral Arguments).
157 MINN. ST Ar. ANN. § 3251.06 (2006).
158 Entm't Software Ass'n v. Swanson, 519 F.3d 768, 769 (8th Cir. 2008).
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moral and ethical development of minors justified the statute. 1 59 The
state introduced evidence from six medical and public health organizations, asserting that "well over 1000 studies . . . point overwhelm-

ingly to a causal connection between media violence and aggressive
behavior in some children."l 60 Further, Minnesota noted that the preliminary research suggested the impact from violent video games is
even greater than the impact from television, movies, or music. 16 1
Still, the Eighth Circuit found that the state failed to show incontrovertible proof of a causal relationship between the exposure to such
violence and subsequent psychological dysfunction. 162 Thus, the state
failed to satisfy its evidentiary burden.16 3
In contrast, in EntertainmentSoftware Association v. Blagojevich,
the Seventh Circuit refused to question the government's assertion of
a compelling government interest in striking down an Illinois statute 64
on a First Amendment basis.165 The statute required video game
retailers to: (1) place a four-square-inch label with the numerals "18"
on any "sexually explicit" video game; (2) place a sign in their stores
explaining the video game rating system; and (3) provide customers
with brochures about the video game rating system.16 6 Further, the
statute criminalized the sale or rental of sexually explicit video games
to minors. 6 7 The court refused to question the state's compelling
interest of "shielding children from indecent sexual material and in
assisting parents in protecting their children from that material."l 68
The Blagojevich court merely stated: "[I]t clearly is."1 69 As discussed
below, however, the court struck down the statute for failing to provide the least restrictive means to address the compelling interest.170
159 Id. at 771.

160 Id. at 770 (quoting Am. Acad. of Pediatrics et al., Joint statement on the Impact of
Entertainment Violence on Children, Congressional Public Health Summit (July 26, 2000), available at http://www.aap.org/advocacy/releases/jstmtevc.htm).
161 Id. at 770.

162 Id. (Here, the court requires incontrovertible proof to demonstrate that a compelling
government interest exists to warrant speech restrictions. However, this level of evidentiary
burden is not followed in other circuits.).
163 Entm't Software, 519 F.3d at 772.
16

720 ILL. COMP. SrAT. 5/12B-25(a) (1961).

165 Entm't Software Ass'n v. Blagojevich, 469 F.3d 641, 653 (7th Cir. 2006).
166 Id. 643 (citing 720 IlI. Comp. S rAT.5/12B-25(a) (1961)).
167
168
169
170

Id.
Id. at 646.
Id.
Id. at 653.
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2. Voluntary Ratings Found as a Less Restrictive
Alternative 7 1
The Entertainment Software Rating Board (ESRB), a non-profit,
self-regulatory body established in 1994, assigns computer and video
game content ratings.1 72 The ESRB promulgated a voluntary rating
system in response to Congressional hearings that required the industry to create a voluntary system or accept a government system for
ratings.173 The ratings established by the ESRB are ordered in ageappropriate categories.174 Most state statutes set forth restrictions on
the sale of video games to minors based upon the ESRB's voluntary
ratings categories.175
76
the
In Video Software Dealer's Association v. Schwarzenegger,1

Ninth Circuit rejected a California statute that imposed restrictions
and a labeling requirement on the sale or rental of "violent video
games" to minors. 7 7 Regardless of whether there was a compelling
interest, the court found that the statute did not provide the least
restrictive means available to address a compelling government interest.' Rather, the court noted that parental controls and educational
171 See, e.g., Video Software Dealers Ass'n v. Schwarzenegger, 556 F.3d 950 (9th Cir. 2009),
cert. granted, 130 S. Ct. 2398 (2010); Entm't Software, 469 F.3d at 650.
172 See Game Ratings & Descriptor Guide, supra note 10.
173 The voluntary rating system and more information regarding the policies of the ESRB
can be found at Game Ratings & Descriptor Guide, supra note 10.
174 "Titles rated EC (Early Childhood) have content that may be suitable for ages 3 and
older. Contains no material that parents would find inappropriate. Titles rated E (Everyone)
have content that may be suitable for ages 6 and older. Titles in this category may contain minimal cartoon, fantasy or mild violence and/or infrequent use of mild language. Titles rated E10+
(Everyone 10 and older) have content that may be suitable for ages 10 and older. Titles in this
category may contain more cartoon, fantasy or mild violence, mild language and/or minimal
suggestive themes. Titles rated T (Teen) have content that may be suitable for ages 13 and older.
Titles in this category may contain violence, suggestive themes, crude humor, minimal blood,
simulated gambling, and/or infrequent use of strong language. Titles rated M (Mature) have
content that may be suitable for persons ages 17 and older. Titles in this category may contain
intense violence, blood and gore, sexual content and/or strong language. Titles rated AO
(Adults Only) have content that should only be played by persons 18 years and older. Titles in
this category may include prolonged scenes of intense violence and/or graphic sexual content
and nudity. Titles listed as RP (Rating Pending) have been submitted to the ESRB and are
awaiting final rating. (This symbol appears only in advertising prior to a game's release.)" Game
Ratings & DescriptorGuide, supra note 10.
175 See, e.g., Video Software, 556 F.3d at 953; Entm't Software, 469 F.3d at 643.
176 Because the Supreme Court has not yet ruled on the evidentiary standard required for
video games, this Comment discusses the standard set forth in the Ninth Circuit.
17 Video Software, 556 F.3d at 953.
178 Id.
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programs about the rating system were available to address the exposure of children to violent video games. 1 79 Because a system existed to
promulgate ratings that would be made available on video games, the
Ninth Circuit found that imposing further restrictions on video games
was not the least restrictive means of addressing the government
interest.so
Similarly, in Entertainment Software Association v. Blagojevich,
the Seventh Circuit found a comparable Minnesota statute to be overbroad and thus unconstitutional.s' The Seventh Circuit asserted that
education about the voluntary ratings was available as a less restrictive means to address the state's compelling interest in protecting its
children from violent video game content.182
Thus, courts have recognized that the voluntary ratings system
promulgated by the industry and parental controls are adequate to
address the potential harm of exposing children to violent video
games.183 Courts should recognize that the voluntary ratings system
and blocking technology for television would also sufficiently address
the potential harm to children from exposure to indecent broadcasts.
II.

ANALYSIS

The courts should apply the same analysis to broadcast indecency
that they have applied to video game First Amendment jurisprudence.
Like the video game industry, a voluntary ratings system is available
for broadcast. Further, an evidentiary basis does not currently exist to
justify a compelling interest in protecting children from indecent
broadcasting. The restrictions on the sale of maturely rated video
games and the broadcast of indecent material are both content-based
restrictions that warrant application of a strict scrutiny test.'
To
date, courts have assumed a compelling interest exists to regulate
broadcast indecency because of the potential harm to children without
requiring any evidence to support such a proposition. Similar to the
analysis in video game jurisprudence, courts should first address
whether an evidentiary basis is available to support a compelling gov179 Id. at 967.
180 Id. at 965.
181 Entm't Software Ass'n v. Blagojevich, 469 F.3d 641, 650 (7th Cir. 2006).
182 Id. at 652.

183 See, e.g., Video Software, 556 F.3d at 967; Entm't Software, 469 F.3d at 650.
184 See Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 637 (1994).
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ernment interest in broadcast indecency. If a compelling government
interest is supported by evidence, courts should then investigate
whether a means less restrictive than the FCC's current regime of regulation and sanctions exists.
The latest broadcast indecency case decided by the Supreme
Court continues to show an inclination to provide a more relaxed
standard for constitutionality of free speech restrictions in broadcast.' In Fox v. FCC, the Court upheld the FCC's issuance of fines
and orders against Fox for the use of fleeting expletives in two broadcasts.186 The case centered on the FCC's sanction for indecency of the
usage of literal, fleeting expletives at publicly broadcast awards
shows.187 The FCC fined Fox Television Stations on the grounds that
the fleeting expletives were actionable as a "first blow" to kids.'" The
Court upheld the FCC's after-the-fact sanctions against Fox.1 89
The Court did not analyze the indecency sanction under a strict
scrutiny test for constitutionality. 90 Rather, the majority opinion analyzed the case under the Administrative Procedures Act (APA). The
Court applied an arbitrary and capricious standard of review to determine that the FCC acted reasonably in changing its indecency contextual analysis to sanction fleeting expletives, as opposed to the sanction
91
of repeated expletives upheld in Pacifica.1
The majority hinted that it would have upheld the constitutionality of the FCC's new policy as well." First, the Court held that no
scientific evidence was needed to support the FCC's concern that even
a single fleeting expletive imposed a first blow to children.' 93 The
Court explicitly dismissed the idea that evidence was necessary to sustain a compelling interest in this case, implying that obtaining evidence of the effect of indecency on children would subject the nation's
185 FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1811 (2009).
186 Id. at 1803, 1819.
187 Id. at 1803.

188 Id. at 1804, 1812-13 (noting that the FCC policy of protecting children from the "first
blow" of broadcast indecency resulting from the pervasive nature of broadcasting was sufficient
to show a compelling government interest without any empirical data); See generally In re
Enforcement of Prohibitions Against Broadcast Indecency, in 18 U.S.C. § 1464, 5 F.C.C.R. 5297,
5302-03 (1990) (requiring prudent regulation of indecent broadcasting because of its accessibility
to children).
189 Fox Television, 129 S. Ct. at 1804.
190 Id. at 1819.
191 Id. at 1804.

192 Id. at 1803, 1809.
193 Id. at 1804.
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children to immoral testing.194 Second, the Court did not consider any
other less restrictive means that could achieve a similar result of protecting children from the harms of an indecent broadcast.9 5 Rather,
the Court held that the FCC's decision to retain discretion to sanction
fleeting expletives under its indecency standards did not make the new
policy arbitrary and capricious under the APA.196 The majority opinion found that the FCC's authority would be undermined if it were
not allowed to change its policy, even when no evidentiary basis had
been proffered for the change.' 97
On remand, the Second Circuit found the FCC's fleeting expletive policy to be an unconstitutional infringement of free speech.' 98
The Obama administration petitioned the Supreme Court to grant
certioriari and overturn the decision on April 21, 2011.199 The
Supreme Court has docketed the case but has not yet decided whether
to grant the petition. This Comment deals with the current indecency
policy of the FCC, as its constitutionality has not yet been considered
by the Supreme Court.
Section A of this Part asserts that broadcast is no longer distinguishable from other media outlets. Section B contends that an evidentiary basis is available to determine whether a compelling
government interest exists for regulating broadcast indecency. Section C establishes that less restrictive means similar to those considered in video game jurisprudence are available to address a
compelling government interest in broadcast indecency.
A.

Broadcast Is No Longer Distinguishablefrom Other Media

There are no longer reasonable rationales to distinguish broadcast indecency First Amendment jurisprudence from First Amendment jurisprudence concerning other media. This is true for both
prongs of the strict scrutiny analysis-the evidentiary basis for a compelling government interest and the less restrictive means necessary to
address that interest.
194 Id. at 1813.

195 FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1817-18 (2009).
196 Id. at 1810, 1813-14.
197 Id. at 1811.

198 Fox Television Stations, Inc. v. F.C.C., 613 F.3d 317 (2nd Cir. 2010).
199 Petition for Certiorari Filed (Apr 21, 2011) (NO. 10-1293, 10A794).
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Broadcast is not as uniquely pervasive as it once was.200 Scholars
argue that the same indecency standards imposed upon broadcast
should be applied to cable and satellite television because they are no
longer as distinguishable in terms of pervasiveness or accessibility to
children.2 01 Other scholars agree and add that the rationales previously set forth by the courts are no longer realistic or viable arguments for distinguishing broadcast from other media in First
Amendment jurisprudence.20 2
As the Second Circuit discussed in Fox, distinguishing broadcast
also seems implausible today since over eighty-six percent of American households have either cable or satellite television.2 03 Even those
exposed only to broadcast television are increasingly informed by
broadcasters that episodes of broadcast television are available on the
Internet in an uncensored format. 20 Further, broadcast television also
advertises live blogging, allowing viewers to follow real-time comments from the actors of the show on the Internet while watching the
broadcast live. 205 The networks also promote user interaction via
social media such as Facebook, Twitter, and MySpace. 206 This promoted blending of the Internet and broadcast media allows networks
to provide uncensored content to viewers in conjunction with regulated broadcasts.
Furthermore, as the government promotes universal service for
faster broadband,207 unregulated, uncensored broadcast, cable, and
Internet television shows may become even more available to the
200 Adam Thierer, Why Regulate Broadcasting? Toward a Consistent First Amendment
Standardfor the Information Age, 15 ComMLAw CONSPEFUs 431, 432 (2007); See More than
Half the Homes in U.S. Have Three or More TVs, NiosINNwIRE, (July 20, 2009), http://blog.
nielsen.com/nielsenwire/mediaentertainment/more-than-half-the-homes-in-us-have-three-ormore-tvs/ (11% of homes receive only over-the-air broadcast television).
201 See Matthew S. Schwartz, A Decent Proposal: The Constitutionality of Indecency Regulation on Cable and Direct Broadcast Satellite Services, 13 Ricii. J.L. & Ti-c. 17, 1 17 (2007).
202 See Thierer, supra note 200, at 442-47.
203 Fox Television Stations, Inc. v. FCC, 489 F.3d 444, 465 (2nd Cir. 2007).
204 Thierer, supra note 200, 444-46.
205 See, e.g., Raymund Flandez, Fox's 'Glee' to Live Tweet Pilot Rerun, SPEAKEASY (Sept.
2, 2009, 10:00 AM), http://blogs.wsj.com/speakeasy/2009/09/02/foxs-glee-to-live-tweet-pilotrerun/tab/article/.
206 Glee, Fox BROADCASTING COMPANY, http://www.fox.com/glee/ (last visited on Feb. 17,
2011).
207 See, e.g., The National Broadband Plan, BROADBAND.Gov, http://www.broadband.gov/

(last visited Feb. 17, 2011).
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public. 208 Internet-based television is already garnering a huge audience. 2 09 For example, in July 2009, Hulu 2 10 had more viewership than
Time-Warner. 2 11 Given that children increasingly have access to the
Internet, and filtering software would not necessarily block broadcaster's websites, 2 12 the availability of non-censored and indecent
broadcast television to children is not hindered by threatened FCC
sanctions. The compelling interest arguments distinguishing broadcast
will continue to erode as broadcast keeps losing market share, the use
of blended media content increases, and other media becomes as or
more pervasive.2 13
A rationale differentiating video game and broadcast indecency
First Amendment jurisprudence based on the practical availability or
accessibility of the two forms of media to children is also unrealistic.
A study conducted to determine the media usage of children aged ten
to fourteen showed that fifty-eight percent of the students played
video games rated Mature or Adult Only. 214 The study noted that this
number was skewed lower than it was in other media because girls did
not play video games in great numbers. 2 15 Eighty-one percent of the
boys aged ten to fourteen admitted to playing video games that were
rated inappropriately for their age group.2 16 Thus, it seems that children have similar access to inappropriate content via video games as
from broadcast television. With eighty-nine percent of households
supplementing their over-the-air broadcast television with paid cable
208 Hulu had More Viewers in July than Time Warner, BROADCASTENGINEERING
(Sep. 3,
2009, 3:58 PM), http://broadcastengineering.com/news/hulu-had-more-viewers-in-july-than-timewarner-090709/.
209 See, e.g., id.
210 Hulu enables the legal, unlimited streaming of video content online from almost 190
leading content companies, including FOX, NBC Universal, ABC, Comedy Central, ABC Family, MGM, MTV Networks, National Geographic, Paramount, PBS, Sony Pictures Television,
Warner Bros., and more. Also, Hulu allows users to search its website for video content, share
or embed that content in other websites, and clip videos, among others. Media Info, Hutu,
http://www.hulu.com/about (last visited Feb. 17, 2011).
211 Hula had More Viewers in July than Time Warner, supra note 208.
212 Ashcroft v. ACLU, 542 U.S. 656, 667-68 (2004).
213 See, e.g., Thierer, supra note 200, at 447-48.
214 Patrick M. Garry & Candice J. Spurlin, The Effectiveness of Media Rating Systems in
Preventing Children's Exposure to Violent and Sexually Explicit Media Content: An Empirical
Study, 32 OKLA. CITy U. L. Ri-v. 215, 228 (2007).
215 Id.
216 Id.
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or satellite television,2 17 access to indecent content via paid television
would seem to be even more available to children.
Wary parents might still argue that the two media differ because
video games, unlike live broadcasts, are not changeable in real time.218
In fact, video games can be as unpredictable as live broadcasts. Game
creators often "save" undisclosed gems or create "eggs" 219 that have
not been publicized for players to discover. Further, video games
increasingly allow users to play in virtual worlds, where players can
interact with other players in a non-scripted fashion. 220 This interaction between persons playing video games is mostly unconstrained by
video game creators.22 1 Without policing the ratings system, there are
no guarantees that a specific rating on a video game portends a specific age-appropriate content.
Game creators would not want to surprise parents with unappreciated or unexpected content in a children's game. The same
would be true for broadcasters attempting to broadcast a live event
meant to be viewed by children. Children, however, have access to
Mature rated video games, where creators are likely less vigilant with
content. Thus, the concerns in broadcast indecency are also present in
the video game arena. A reasonable rationale no longer exists for
differentiating the two areas with regards to First Amendment
jurisprudence.
For purposes of judicial efficiency and consistency in the law,
First Amendment jurisprudence for broadcast indecency should mirror that for speech restrictions in video games. To date, courts have
treated speech restriction in broadcast differently even from similar
restrictions in other telecommunications areas.222 As shown above,
the rationales used by courts for carving out this jurisprudential niche
217 In the Matter of Implementation of the Child Safe Viewing Act; Examination of Parental Control Technologies for Video or Audio Programming, 24 F.C.C.R.11413, 11438 (2009)
(internal footnote omitted).
218 In the Matter of Complaints Against Various Television Licensees Concerning Their
February 1,2004 Broadcast of The Super Bowl XXXVIII Halftime Show, 21 F.C.C.R. 2760,2770
(2006) (noting that there are several mechanisms through which television stations can delay and
edit broadcasts to control content).
219 The Greatest Easter Eggs in Gaming, GAMESPOr, http://www.gamespot.com/features/61
31572/index.html (last visited on Feb. 17, 2011).
220 See Sima Forghani, Elena Sosnovskaya, Apryll Chin & David Boynes, MMORPG
Worlds: On the Construction of Social Reality in World of Warcraft, A.L ACADLMic, http://www.
allacademic.com/meta/pl04274_index.html (last visited on February 17, 2011).
221 See id.

222 See Segall, supra note 77, at 719.
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for broadcast-unique pervasiveness and accessibility to children-no
longer exist.2 23 Moreover, content is increasingly presented via
blended media and access to other media is relatively pervasive, weakening the argument for distinguishing First Amendment jurisprudence
based on a special case of media type. The artificial constraints placed
on broadcast indecency jurisprudence should be removed, allowing
courts to treat speech restrictions in broadcast in the same manner
that speech restrictions are handled in all other types of media. Thus,
courts should subject broadcast indecency to the same rigid strict scrutiny analysis faced by speech restrictions in the video game industry.
B.

Courts Should Require Evidence of a Compelling Government
Interest in Broadcast

Asserting a compelling state interest to protect children from
harmful exposure to broadcast indecency without requiring empirical
evidence to establish that actual harm exists is improper and violates
the First Amendment. 2 24 This impropriety is exacerbated when empirical evidence is available at a low cost to society and the government
has been forced to provide evidentiary support to establish compelling
interests concerning the regulation of other media outlets as directed
to children.
As mentioned above, the Supreme Court is currently considering
the evidentiary standard required to assert a compelling government
interest of shielding children from the harm from video game violence. 2 25 The Court, however, is unlikely to reduce the evidentiary
standard below the current status quo for video game jurisprudence.
Furthermore, as long as the current status quo (or a stricter one as
advocated by the video game industry) is used to determine the viability of compelling interest arguments regarding harm to children, the
impropriety of the government's compelling interest argument in
broadcast indecency remains.
With only the amorphous "harm to children" rationale asserted
by the courts as an evidentiary basis for a compelling government
interest, many scholars suggest that the rationale for regulating inde223 See supra Part I.B-C.
224 See Turner Broad. Sys., Inc. v. FCC, 512 U.S. 662, 666 (1994).
225 SUPREME COURT OF THE UNrIED STATES, http://www.supremecourt.gov/qp/08-01448
qp.pdf.
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cency and imposing severe fines on broadcasters is absent.226 Specifically, scholars argue that the emergence of new technology and the
instant availability of a myriad of digital communication media no
longer justify treating broadcast differently from other communication
media. 227 Given that eighty-six percent of households now pay for television access, some argue that fact itself is indicative of a lack of a
compelling government interest for regulating broadcast because most
families choose to allow unregulated content into their houses.228
Others, however, assert that children are unaware of a difference in
the type of television they watch. 2 29 They argue that the pervasiveness
of paid access television warrants the imposition of indecency regulations by the FCC on that media as well.230
In the Fox decision, the majority glibly asserted that scientific evidence regarding the effect of indecency on children could not be
obtained.23 ' Comparative analyses, however, could easily be performed to determine children's exposure to indecency on television
without immoral testing. Studies have already been undertaken to
examine the effects of television exposure on children.2 32 A similar
study could compare children who are only exposed to over-the-air
broadcast television with those who are exposed to cable, satellite, or
other paid television access. This would provide a realistic image of
the harms facing children who are exposed to television with no indecency regulations. As noted in Part I, over-the-air broadcast television is subject to indecency regulation by the FCC; cable, satellite and
other paid television access is not similarly sanctioned or regulated for
indecent broadcasts.2 33 Comparing the effects of watching the two disparately regulated television mediums would provide a reasonable
basis for determining whether a compelling government interest in
226
227
228
229

See Segall, supra note 77, at 713-16; Thierer, supra note 200, at 435.
Thierer, supra note 200, at 442-45.
See Segall, supra note 77, at 711-12.
See Schwartz, supra note 201, at 1 1.

230 Id.

231 See FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1814 (2009).
232 Kyla Boyse, Your Child: Television and Children, UNIV. OF MICH. HEAI fTISys., http://
www.med.umich.edu/yourchild/topics/tv.htm (last updated Aug., 2010) (compiling statistics from
various studies looking at the effect of television violence on children, children's health as correlated to television viewing).
233 Frequently Asked Questions, Obscenity, Indecency, and Profanity, FCC.C.ov, http://
www.fcc.gov/eb/oip/FAQ.htmi (last updated Jan. 14, 2010) ("In the past, the FCC has enforced
the indecency and profanity prohibitions only against conventional broadcast services, not
against subscription programming services such as cable and satellite.").
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protecting children from the harms of indecent broadcasts actually
exists.
Other comparative studies could also be undertaken without subjecting children to immoral testing. For example, for specific types of
broadcast indecency such as nudity, studies could be undertaken comparing the effects of broadcast television for children in America in
relation to children in Europe, where community standards and television regulation are less imposing.2 34 Comparisons between French
and American children who regularly watch television could be undertaken to determine the effect of such age-based ratings and warnings.
In France, age-based ratings and warnings are used to inform parents
and children watching television. 235 Discrepancies regarding the ratings, however, are not policed, but are instead intended to "serve to
start discussions between parents and children about the nature and
effects of television." 2 3 6 With the impetus placed on parents and a
self-policing rating system in France, comparisons of the effects of television on children exposed to the government-policed broadcast
indecency system of the United States would also educate the courts
on the results of alternative approaches to regulating broadcast indecency. Thus, the courts would be able to rely on a scientifically
backed evidentiary basis for asserting a compelling government interest for regulating broadcast indecency in First Amendment
jurisprudence.
Engaging in comparative studies would provide an evidentiary
basis for the effect of indecency without subjecting children to inhuman experimentation. Such an evidentiary basis would educate courts
about the realistic effects of indecency, without unnecessary speculation regarding potential, unsupported rationales for or against a compelling government interest.

234 OPEN Socurry INSTITUTE, TiEVISION ACROss EUROPE: REGULATION,

POLICY AND

INDEPENDENCE, 2005 MONrORING REPORrs, available at http://www.media-romania.eu/files/

Televiziunea%20in%20Europa-reglementari%20politici%20publice%20si%20independenta
rezumat en.pdf.
235 OPEN SocIuEy INSTITUTE, TELEVISION ACROss EUROPE: REGULATION,

POLICY AND

INDE-PENDENCi-: FRANCE, 2005 MONITORING REPORTS, at 697-99 (2005), available at http://www.

soros.org/initiatives/media/articles-publications/publications/eurotv 20051011/voltwo_20051011.
pdf.
236 Id.
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The Voluntary Television Rating System and Blocking
Technology Is a Less Restrictive Means

The extensive voluntary rating and blocking system that exists for
television is a less restrictive means of addressing harm to children
from broadcast indecency than the regulations promulgated by the
FCC. In the Telecommunications Act of 1996, Congress mandated
that televisions include a blocking system that enables parents to selfcensor programming based on a content-based and age-based ratings
system to address the exposure of children to violent television programming.23 7 The television system is similar to other voluntary ratings systems, such as the video game ratings system that courts have
found to sufficiently protect children from inappropriate content in
video games.238 In its 2009 Report on the Implementation of the Child
Safe Viewing Act and Examination of Parental Control Technologies
for Video or Audio Programming, the FCC declined to regulate video
games because of the voluntary ratings promulgated by the industry.239 Broadcast television also has a voluntary rating system and
blocking technology (V-Chip system) that was mandated to be
installed in all televisions manufactured after 2000.240 The V-Chip system blocks programs based on a set of industry-sanctioned ratings that
consider the content and target age of the program, similar to the
ESRB's voluntary rating system.24 1
237 Telecomms Act of 1996, 47 U.S.C. §303 (2010). See also Excerpts from V-Chip Legislation, FCC.Gov, http://www.fcc.gov/vchip/legislation.htmi (last updated June 13, 2003).
238 See, e.g,. Video Software Dealers Ass'n v. Schwarzenegger, 556 F.3d 950, 967 (9th Cir.
2009) cert. granted, 130 S. Ct. 2398 (2010); Entm't Software Ass'n v. Blagojevich, 469 F.3d 641,
653 (7th Cir. 2006).
239 In the Matter of Implementation of the Child Safe Viewing Act; Examination of Parental Control Technologies for Video or Audio Programming, supra note 217, at 11451.
240 V-Chip: Viewing Television Responsibly, FCC.Gov, http://www.fcc.gov/vchip/ (last
updated July 7, 2003).
241 Id. (explaining that the V-Chip ratings are as follows: "TV-Y (All Children-This program is designed to be appropriate for all children.) Whether animated or live-action, the themes
and elements in this program are specifically designed for a very young audience, including children from ages 2-6. This program is not expected to frighten younger children. TV-Y7 (Directed
to Older Children-This program is designed for children age 7 and above.) It may be more
appropriate for children who have acquired the developmental skills needed to distinguish
between make-believe and reality. Themes and elements in this program may include mild fantasy or comedic violence, or may frighten children under the age of 7. Therefore, parents may
wish to consider the suitability of this program for their very young children. Note: For those
programs where fantasy violence may be more intense or more combative than other programs
in this category, such programs will be designated TV-Y7-FV. For programs designed for the

2011]

EVIDENCE AND RATINGS MATTER

501

When addressing the effectiveness of less restrictive means, the
government has the burden to show that those means might not be
efficient or viable.24 2 The 2009 FCC report examining existing parental control technologies questions whether the V-Chip is under-utilized. 243 The report also examines whether the V-Chip system has
been an effective blocking technology. 2 " The report recognized that
only between five to sixteen percent of adults actually use the VChip, 24 5 with only eight percent able to correctly identify the different
ratings. 24 6 Given that this under-utilization may be due in large part to
misinformation about the system or a lack of awareness about the
technology, education may be an ideal alternative to the current
restrictions on indecent television broadcasts.
In considering the under-utilization of the V-Chip, the FCC itself
advocated a:
[M]ulti-faceted campaign [that] would: (1) expand existing industryled and private efforts, such as TVboss.org and Pause Parent Play, to
further educate parents and families; (2) require manufacturers set
new TVs to receive only TV-G children programming, until consumers and parents reset or opt-in for programming that is appropriate for
entire audience, the general categories are: TV-G (General Audience-Most parents would find
this program suitable for all ages.) Although this rating does not signify a program designed
specifically for children, most parents may let younger children watch this program unattended.
It contains little or no violence, no strong language and little or no sexual dialogue or situations.
TV-PG (Parental Guidance Suggested-This program contains material that parents may find
unsuitable for younger children.) Many parents may want to watch it with their younger children. The theme itself may call for parental guidance and/or the program contains one or more
of the following: moderate violence (V), some sexual situations (S), infrequent coarse language
(L), or some suggestive dialogue (D). TV-14 (Parents Strongly Cautioned-This program contains some material that many parents would find unsuitable for children under 14 years of age.)
Parents are strongly urged to exercise greater care in monitoring this program and are cautioned
against letting children under the age of 14 watch unattended. This program contains one or
more of the following: intense violence (V), intense sexual situations (S), strong coarse language
(L), or intensely suggestive dialogue (D). TV-MA (Mature Audience Only-This program is
specifically designed to be viewed by adults and therefore may be unsuitable for children under
17.) This program contains one or more of the following: graphic violence (V), explicit sexual
activity (S), or crude indecent language (L).").
242 Action for Children's Television v. FCC (ACT III), 58 F.3d 654, 682 (D.C. Cir. 1995) (en
banc).
243 In the Matter of Implementation of the Child Safe Viewing Act; Examination of Parental Control Technologies for Video or Audio Programming, supra note 217, at 11417-23.
244 Id.

245 Id. at 11421-22.
246 Id.
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their household; (3) rate all programming, including news, promotions
and commercials; (4) use audio, in addition to visual, ratings and
descriptors of all rated programs; (5) promote media literacy at
schools; (6) encourage more positive children's programming; and (7)
encourage the development of enhanced V-Chip software and blocking technologies to filter objectionable content. 247
The FCC endorsed this campaign to address violence on television but
still pursues a different approach for indecency. 248
The FCC's proposed multi-faceted campaign could be utilized to
address broadcast indecency. The FCC itself has found and advocated
a less restrictive means to address issues that could potentially harm
children via broadcast television. The V-Chip system is employed for
all television programs on broadcast and is as extensive as the ratings
system for video games. Thus, a combination of the V-Chip system
with education programs about the V-Chip system would be a less
restrictive means than the current system of FCC regulation and afterthe-fact sanctions to protect children from indecent television
broadcasts.
A campaign like the one proposed by the FCC would also
assuage concerns scholars have with the current system. For example,
some scholars have found the V-Chip rating system to be ineffective
because the industry has refused to take into account demands from
parent groups that preferred content-based rather than age-based
restrictions. 249 Content-based restrictions may enable parents to better choose the type of programming to which their children are
exposed. 2 5 0 Notably, the ineffectiveness found by those scholars may
be discounted to a certain extent because the same issue was asserted
regarding video game ratings. 251 Numerous courts, however, have
found that the voluntary rating system promulgated by the ESRB for
video games are an effective and less restrictive means of addressing

247 FE-DERAL COMMUNICATIONS COMMISSION, IN TIE MA-ITER OF VIOLENT TELEVISION
PROGRAMMING AND ITS IMPACT ON CHILDREN, at 34 (2007), available at http://www.firstamendmentcenter.org/PDFIFCCTV-violence_2007.pdf.
248 Id.
249 Garry & Spurlin, supra note 214, at 223.
250 See id.
251 Id. at 223-24.
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children's interests in that arena.25 2 Before the full implementation of
the V-Chip blocking and ratings system, scholars agreed that the VChip, if enhanced with more detailed ratings like those provided in
the current system for video games, would protect children from exposure to harmful content. Thus, the V-Chip would encompass a narrowly tailored means that is less restrictive than time channeling or
other types of bans on indecent broadcasts. 25 3 A multi-faceted campaign like that proposed by the FCC, in addition to the current use of
the V-Chip system, would present a narrowly tailored means that
would be less restrictive and likely more efficient than after-the-fact
FCC sanctions. These means, coupled with comparative studies capable of supporting or denying a compelling government interest in protecting children from indecent broadcasts, will enable courts to
consistently assess speech restrictions in the broadcast and video game
arenas.
CONCLUSION

When considering the constitutionality of indecency violations in
broadcast, the courts should employ a full strict scrutiny analysis like
that undertaken in video game First Amendment jurisprudence. An
evidentiary basis exists to determine if the state has a compelling
interest without subjecting children to immoral testing. If such a compelling interest exists, the combination of the V-chip system and education programs about the system offer a less restrictive means than
the current system of FCC sanctions for indecent broadcast.
The strict scrutiny analysis for First Amendment jurisprudence
regarding broadcast indecency should mirror that analysis for violent
video games. Broadcast is no longer a uniquely accessible medium
given the pervasiveness and availability of other media and the
increased presentation of blended media content. Society's concerns
of the effects of broadcast and video games on children are increasingly the same. Courts should no longer apply a lax strict scrutiny
standard to First Amendment jurisprudence to broadcast based solely
252 See, e.g., Video Software Dealers Ass'n v. Schwarzenegger, 556 F.3d 950, 967 (9th Cir.
2009), cert. granted, 130 S. Ct. 2398 (2010); Entm't Software Ass'n v. Blagojevich, 469 F.3d 641,
653 (7th Cir. 2006).
253 See Christopher Kelly, "The Spectre of a 'Wired' Nation": Denver Area Educational
Telecommunications Consortium v. FCC and First Amendment Analysis in Cyberspace, 10
HARV. J.L. & TECI. 559, 631, 633 (1997).
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on the type of media involved. The rationale for the artificial constraints placed on broadcast indecency jurisprudence no longer exists.
Thus, courts should subject broadcast indecency to the same rigid
strict scrutiny analysis faced by speech restrictions in the video game
industry.

