UNINTELLIGENT JURY WAIVERS:

A

CALL TO AMEND FEDERAL RULE OF CRIMINAL
PROCEDURE
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INTRODUCTION

In one case, a defendant's counsel files a motion to waive jury
trial with the district court.' Although the defendant never signed the
waiver, the trial court approves it without informing him on the record
of its implications.2 The appellate court affirms the waiver.3 In
another case, a defendant's counsel files a motion waiving her right to
trial by jury.4 Once again, the defendant has not signed the waiver,'
and the court does not inform her on the record of the nature and
consequences of the waiver. 6 But this time, the waiver is found invalid
on appeal.7
Neither defendant signed a written waiver or made an oral
waiver; however, one defendant received a new trial while the other
did not. This unequal treatment of a defendant's right to trial by jury
warrants a careful look at the existing law. The constitutional right to
trial by jury and the implementation of laws and rules protecting that
right should be scrutinized to ensure that courts do not violate the
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I United States v. Boynes, 515 F.3d 284, 285 (4th Cir. 2008).
2 Id. at 286, 288.
3 Id. at 288.
4 United States v. Robertson, 45 F.3d 1423, 1430 (10th Cir. 1995).
5 Id. at 1430-31.
6 Id. at 1432-33.
7 Id. at 1433.
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similarly situated principle, that is, that rules should be scrutinized to
ensure that courts do not treat similarly situated persons differently.'
In Patton v. United States, the Supreme Court held that a criminal
defendant must expressly and intelligently waive his right to a jury
trial.' The drafters of Federal Rule of Criminal Procedure Rule
23(a)' 0 meant to codify this ruling by requiring that the criminal
defendant, the government, and the district court all approve a written
waiver." This waiver must be made knowingly, intelligently, and voluntarily.12 Yet, in practice, Rule 23(a) has not achieved the clarity that
its drafters intended to provide.' Rather than adhering to the Rule's
strict formalities, federal courts often interpret Rule 23(a) liberally. 4
By allowing written waivers signed only by counsel and permitting
oral waivers with few safeguards for the defendant, district courts
have stripped Rule 23(a) of its written waiver requirements, leaving
the Rule with little to stand on.15
Jury trials help insulate criminal defendants from unjust prosecution.'" An unintelligent jury trial waiver would keep a defendant from
receiving these benefits. Rule 23(a) must be amended to remain true
to the constitutional requirements for an effective waiver. An amendment to Rule 23(a) that more accurately reflects the Court's holding
in Patton is necessary to protect the rights of criminal defendants.
8 Mary-Katherine L. Gibson, Ambiguous Standards for Partial Waiver: Dimming "the
Lamp that Shows that Freedom Lives"?, 92 IOWA L. Rvy. 1073, 1089-91 (2007) (citing Hewitt v.
Helms, 459 U.S. 460, 485 (1983) (Stevens, J., dissenting)); Rostker v. Goldberg, 453 U.S. 57, 79
(1981) ("The Constitution requires that Congress treat similarly situated persons similarly ...
9 Patton v. United States, 281 U.S. 276, 312 (1930).
10 Feu. R. CRIM. P. 23(a) ("If the defendant is entitled to a jury trial, the trial must be by
jury unless: (1) the defendant waives a jury trial in writing; (2) the government consents; and (3)
the court approves.").
11 Fio. R. CRIM. P. 23(a) advisory committee's note 2 ("The provision for a waiver of jury
trial by the defendant embodies existing practice, the constitutionality of which has been
upheld." (citing Patton, 281 U.S. 276; Adams v. United States ex rel. McCann, 317 U.S. 269

(1942)).
12 Patton, 281 U.S. at 312.
13 See, e.g., United States v. Boynes, 515 F.3d 284 (4th Cir. 2008); United States v. Robertson, 45 F.3d 1423 (10th Cir. 1995).
14 See, e.g., Boynes, 515 F.3d 284.
15 See, e.g., Boynes, 515 F.3d 284 (allowing written waiver by counsel); United States v.
Page, 661 F.2d 1080, 1081 (5th Cir. 1981) (allowing oral waiver by counsel).
16 Duncan v. Louisiana, 391 U.S. 145, 155-56 (1968) ("A right to jury trial is granted to
criminal defendants in order to prevent oppression by the Government" and this right provides
the accused with "an inestimable safeguard against the corrupt or overzealous prosecutor and
against the compliant, biased, or eccentric judge.").
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Creating the amendement will protect criminal defendants from injustice arising from unintelligent and unknowing waivers.
Part I of this Comment describes the evolution of the jury waiver
from a guarded jurisdictional requirement into a waivable right. Part
I then details the different methods by which federal courts review
waivers. Part II analyzes the error of current district court practice
with regard to Rule 23(a) and concludes that it needs to be revisited
and amended. Part III proposes a new Rule that fills the void
between written and oral waivers and produces an intelligent and
knowing waiver. The proposed Rule will achieve more just results in
criminal cases without sacrificing procedural efficiency, thereby
achieving the original goals of the Federal Rules." Finally, Part III
forecasts how this proposed Rule will positively affect efficiency and
administration in the district courts.
I.

THE RATIONALE AND CURRENT FRAMEWORK FOR JURY TRIAL
WAIVERS

This Part provides the historical background and present constitutional framework for jury trial waivers. Section A relates the historical evolution of the jury trial right and details its fundamental role in
the American legal system. Section B discusses the requirements for
jury trial waivers as set forth by case law and the Federal Rules. Section C discusses the current procedure of waiving jury trial in federal
courts.
A.

Evolution of the Right to Trial by Jury

The right to trial by jury had its origins long before the drafting of
the Constitution.' 8 When colonial settlers came to the American continent, they brought with them the honored tradition of trial by jury
17 FEU. R. CRIM. P. 2 ("These rules are to be interpreted to provide for the just determination of every criminal proceeding, to secure simplicity in procedure and fairness in administration, and to eliminate unjustifiable expense and delay."). The advisory committee's notes from
the 1944 adoption of the Federal Rules of Criminal Procedure direct the reader to compare this
Rule to Federal Rule of Civil Procedure 1 stating, "They [the Federal Rules of Civil Procedure]
shall be construed to secure the just, speedy, and inexpensive determination of every action."
FE). R. CRIM. P. 2. The main difference between these two Rules is that the American legal
structure is more willing to deal with expense and delay in the criminal context so long as it is not
unjustifiable.
18 NEIL VIDMAR & VALERIE P. HANS, AMERICAN JURIES: TIE VERDIce 23 (2007).
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from their English homeland.19 In the 18th century, William Blackstone concluded, "[T]he founders of the English law have, with excellent forecast, contrived that . . . the truth of every accusation . . .

should afterwards be confirmed by the unanimous suffrage of twelve
of his equals and neighbours, indifferently chosen and superior to all
suspicion." 20 Colonial settlers insisted on the strict enforcement of
this standard before and after the American Revolution.
In 1765, the First Congress of the American Colonies responded
to perceived injustices against American colonists by declaring "that
trial by jury is the inherent and invaluable right of every British subject in these colonies." 2 1 To the Lords in Parliament, the same Congress noted that "one of the most essential rights of these colonists,
which they have ever till lately uninterruptedly enjoyed, [is] trial by
jury."22 In 1774, the First Continental Congress declared, "That the
respective colonies are entitled to the common law of England, and
more especially to the great and inestimable privilege of being tried by

their peers of the vicinage, according to the course of that law." 23 The
Declaration of Independence numbered among the breaches by the
King the deprivation "in many cases, of the benefits of Trial by

Jury." 24
The colonists' experiences with the deprivation of jury trials by
the British underpinned the decision to include the right to a jury trial
in the Constitution. 25 Article III, Section 2 instructs that "[t]he Trial
of all Crimes, except in Cases of Impeachment, shall be by Jury; and
such Trial shall be held in the State where the said Crimes shall have
been committed ....

"26

19 Id. at 36 ("The English jury was transplanted onto American soil in all the colonies.").
IAM BLACKSTONE, COMMENTARIES 349-50
(Cooley ed. 1899)).
21 JOURNAL OF TEiI FIRST CONGRESS OF TiHuEAMERICAN COLONIES, IN OPOSrrIoN To ImiE
TYRANNICAL ACis oirnTH BRTlISH PARUIAMIENT 27-28 (E. Winchester 1845) (emphasis added),
available at http://books.google.com/books?id=-mxwAAAAMAAJ&dq=first+Congress+of+
the+American+Colonies&client=firefox-a&source=gbs navlinks s.
20 Duncan, 391 U.S. at 151-52 (quoting 4 Wir

22 Id. at 35.
23 1 JOURNAIS OF THE11i
CONTINENTAL CONGREss: 1774-1789, at 69 (Worthington C. Ford

ed., 1904), available at http://memory.loc.gov/cgi-bin/query/r?ammem/hlaw:@field(DOCID+@lit
(cOO132)).
24 Tin- DECLARATION OF INDEPENDENCE, para. 20 (U.S. 1776).
25 THE FrDERALIsT No. 48 (James Madison) ("The constitutional trial by jury had been
violated.").
26 U.S. CONsr. art. III, § 2, cl. 3.
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The Anti-federalists called jury trials a birth-right of all Americans. 27 The Federal Farmer, a prominent Anti-Federalist writer,
remarked that "trial by jury . . . has long been considered as one of
our fundamental rights, and has been repeatedly recognized and confirmed by most of the state conventions." 28 He explained that including the right to a civil trial by jury in the Constitution would show "the
people still hold the right sacred" and that "the jury trial is a solid
uniform feature in a.free government." 29 On that subject, the Impartial Examiner asked rhetorically if the people of Virginia would give
up their "revered" and "sacred barrier against injustice" that existed
"as one of the greatest bulwarks of civil liberty."3 0 The Impartial
Examiner then commented "that if this noble privilege, which by long
experience has been found the most exquisite method of determining
controversies according to the scale of equal liberty, should once be
taken away, it is unknown what new species of trial may be substituted
in its room."31
Although they disagreed on whether to include the right in the
Constitution, they did not disagree on its importance:
The friends and adversaries of the plan of the convention, if they
agree in nothing else, concur at least in the value they set upon the
trial by jury; or if there is any difference between them, it consists in
this: the former regard it as a valuable safeguard to liberty, the latter
represent it as the very palladium of free government.3 2
Indeed, it is clear that both sides agreed that a jury was important in
civil cases, and the fact that the text of Constitution and the Sixth
Amendment both include the right to a trial by jury in a criminal case
is a testament to the fundamental nature of the right. Additionally,
the Sixth Amendment guarantees that "[i]n all criminal prosecutions,
the accused shall enjoy the right to a speedy and public trial, by an
27 Tiw ANTI-FrLERALIsT: WRIfINGS By ri
bert J. Storing ed., Univ. of Chi. Press 1985).
28 Id. at 82 (emphasis added).

OPPONENTS OF THE CONSTITUTION 13

(Her-

29 Id. at 83.

30 Id. at 285.
31 Id. at 285-86 (emphasis added). Almost prophetically he continued, "Perhaps you may
be surprised with some strange piece of judicial polity,-some arbitrary method, perhaps confining all trials to the entire decision of the magistracy, and totally excluding the great body of the
people from any share in the administration of public justice." Id. at 286.
32 TEo' FEDERALIsr No. 83 (Alexander Hamilton).
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impartial jury of the State and district wherein the crime shall have
been committed . . .. 33
Joseph Story, a 19th century Supreme Court Justice and great
legal commentator, noted that the colonists brought with them the
privilege of the right to trial by jury "as their birthright and inheritance, as a part of that admirable common law which, had fenced
round, and interposed barriers on every side against the approaches of
arbitrary power." 3 4 He explained that the right is of great historical
significance and is viewed "as the great bulwark of [our ancestors']
civil and political liberties, and watched with an unceasing jealousy
and solicitude." 35
Anglo-American society has guarded this fundamental right for
centuries. 3 6 Jury trials protect accused defendants by acting as a safeguard against the government-the coalition of prosecutors and
judges. 37 And although this protection appears to be procedural in
nature, it exists primarily to make sure that justice is properly

33 U.S. CONs'r. amend. VI.
34 3 JosiEPii STORY, COMMEPNARIES ON THE CONSTITUTION OF IIHE UNEFED STAT-S § 1773
(Boston, Hilliard, Gray, & Co. 1833), available at http://books.google.com/books?id=aml52G8
mqiUC&dq=story%20commentaries%20on%20the%20constitution%20of%20the%20united%
20states%20and%20volume%202&pg=pp7#v=onepage&q&f=false.

35 Id.

36 Adams v. United States ex rel. McCann, 317 U.S. 269, 284 (1942) (Douglas, J., dissenting) ("We are dealing here with one of the great historic civil liberties-the right to trial by
jury.").
37 See, e.g., Patton v. United States, 281 U.S. 276, 297 (1930) ("[T]he framers of the Constitution simply were intent upon preserving the right of trial by jury primarilyfor the protection of
the accused.") (emphasis added); Duncan v. Louisiana, 391 U.S. 145, 155-56 (1968)
(The guarantees of jury trial in the Federal and State Constitutions reflect a profound
judgment about the way in which law should be enforced and justice administered. A
right to jury trial is granted to criminal defendants in order to prevent oppression by the
Government. Those who wrote our constitutions knew from history and experience that it
was necessary to protect against unfounded criminal charges brought to eliminate enemies and against judges too responsive to the voice of higher authority. The framers of
the constitutions strove to create an independent judiciary but insisted upon further protection against arbitrary action. Providing an accused with the right to be tried by a jury of
his peers gave him an inestimable safeguard against the corrupt overzealous prosecutor
and against the compliant, biased, or eccentric judge. . . . [Tihe jury trial provisions ...
reflect a fundamental decision about the exercise of official power-a reluctance to
entrust plenary powers over the life and liberty of the citizen to one judge or to a group of
judges. Fear of unchecked power . . . found expression in the criminal law in this insistence upon community participation in the determination of guilt or innocence.).
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exacted.3 8 Indeed, "[t]he [jury trial] clause was clearly intended to
protect the accused from oppression by the Government."39
In concluding that the jury trial right should be incorporated
against the states, Justice White discussed the purposes of the right in
Duncan v. Louisiana.40 Justice White found that the framers of the
constitutions of the early colonies and states included the right to trial
by jury to prevent government oppression. 4 1 The framers of these
constitutions believed that the right to trial by jury gave an accused
"an inestimable safeguard against the corrupt or overzealous prosecutor and against the compliant, biased, or eccentric judge."4 2 He noted
that an accused might prefer the benefit of a jury schooled in common
sense to a single judge schooled in law.43 Justice White also observed
that the inclusion of this right in the early constitutions reflected "a
reluctance to entrust plenary powers over the life and liberty of the
citizen" to judges.4 4
Jury trials were considered so fundamental a protection that up
until the 20th century the Court had not recognized the concomitant
right to waive jury trial.45 It was only in 1930 that the Supreme Court
explicitly held that an accused could partially waive his right to a jury
trial.4 6 In Patton, the Supreme Court unanimously held that a criminal defendant could waive a trial by jury of 12 jurors and instead submit to a trial by 11 jurors.4 7 The Court's opinion in Patton relied
38 Adams, 317 U.S. at 276 ("But procedural devices rooted in experience were written into
the Bill of Rights not as abstract rubrics in an elegant code but in order to assure fairness and
justice before any person could be deprived of 'life, liberty, or property."').
39 Singer v. United States, 380 U.S. 24, 31 (1965) (citing 3 FARRAND, RicOR)s OF THE
FiDERAL CONVENTION 101 (James Wilson), 221-222 (Luther Martin) (1911)).
40 See Duncan, 391 U.S. at 155-56 (internal citations omitted).
41 See id.

42 Id. at 156; see also, Siouy, supra note 34, at §1774 (making a similar conclusion stating,
"The great object of a trial by jury in criminal cases, is to guard against a spirit of oppression and
tyranny on the part of rulers;" but also including that it was to guard "against a spirit of violence
and vindictiveness on the part of the people").
43 Duncan, 391 U.S. at 156.
44 Id.
45 See Thompson v. Utah, 170 U.S. 343, 354 (1898) ("That which the law makes essential in
proceedings involving the deprivation of life or liberty cannot be dispensed with or affected by
the consent of the accused, much less by his mere failure, when on trial and in custody, to object
to unauthorized methods.").
46 Patton v. United States, 281 U.S. 276, 298 (1930) ("We conclude that Article Ill, Section
2, is not jurisdictional, but was meant to confer a right upon the accused which he may forego at
his election.").
47 Id. at 312.
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heavily on a defendant's right to plead guilty. 48 In writing for the
united Court, Justice Sutherland reasoned that by pleading guilty to a
criminal charge, a defendant waives not only his right to a trial but
also his right to trial by a jury of his peers. 49 In making this determination, however, the Court still reaffirmed that a jury trial "is the normal
and, with occasional exceptions, the preferable mode of disposing of
issues of fact in criminal cases . . . ."Io The Court explicitly charged

federal courts to keep the jury trial as the default mode of trial, as the
Constitution requires."
The Court also exhorted district courts to jealously preserve this
right and set forth safeguards to prevent unintended waivers.52 Those
safeguards included the requirement for consent of government counsel, the sanction of the court, and the defendant's express and intelligent consent to the waiver.53 The Court advised trial courts not to
accept waivers as "a mere matter of rote;" rather, the trial court
should use "sound and advised discretion" in accepting waivers.5 4 The
Court's language indicated a hope that trial courts would ensure that
jury trials would remain the default and preferable mode of trial in
criminal cases. 5 Thus, the Court intended for trial courts to accept a
jury trial waiver only when it was clear that the defendant, the government, and the court understood the significance of waiving this important right.5 6
B.

Requirements for Jury Trial Waiver

According to the Supreme Court, courts should "indulge every
reasonable presumption against waiver;" 5 acquiescence should not be
48 See id. at 305 ("It is difficult to see why the fact, frequently suggested, that the accused
may plead guilty and thus dispense with a trial altogether, does not effectively disclose the fallacy
of the public policy contention; for if the state may interpose the claim of public interest between
the accused and his desire to waive a jury trial, a fortiori it should be able to interpose a like
claim between him and his determination to avoid any form of trial by admitting his guilt.").
49 Id.

50 Id. at 312.
51 Id.

52 Patton v. United States, 281 U.S. 276, 312 (1930).
53 Id.

54 Id. at 312-13.
55 See id.
56 Id.

57 Aetna Ins. Co. v. Kennedy, 301 U.S. 389, 393 (1937) (internal citations omitted); see also
Hodges v. Easton, 106 U.S. 408, 412 (1882) ("It has been often said by this court that the trial by
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presumed in the loss of a fundamental right." Because the right to
trial by jury is a fundamental right, courts cannot assume that a defendant has waived his right to a jury trial merely because he does not
object when no jury is present during the trial." Rather, courts must
look to affirmative evidence.60 For a jury to be properly waived there
must be some indicator in the record that shows express consent to a
waiver of the defendant's rights.61
Rule 23(a) was drafted to reflect the holding in Patton and to
create a uniform procedure in federal courts for jury trial waiver.
The Rule varied slightly from the Court's opinion by requiring the
defendant to waive his right to jury trial in writing. 63 That mandate
attempts to encapsulate the requirement of the "express and intelligent consent of the defendant."' That is, signing a jury trial waiver
form is express consent and proof of intelligent consent.
Of the two requirements for proper jury trial waiver, case law has
primarily focused on the requirement that a waiver must be voluntary,
knowing, and intelligent. 65 The requirement of voluntariness is fairly
apparent: a defendant may not waive his right to a jury trial because
of force or coercion.6 6
The requirement that a waiver be made knowingly and intelligently has posed more difficulty for the courts. Courts of appeals
have had a difficult time ascertaining from the records whether a
jury is a fundamental guaranty of the rights and liberties of the people. Consequently, every
reasonable presumption should be indulged against its waiver.").
58 Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (quoting Ohio Bell Tel. Co. v. Pub. Utils.
Comm'n, 301 U.S. 292, 307 (1937)).
59 See United States v. Robertson, 45 F.3d 1423, 1433 (10th Cir. 1995) (citing Johnson, 304
U.S. 458).
60
61
62
63

Id.
Id.
FED. R. CRIM. P. 23(a) advisory committee's notes.
FED. R. CRIM. P. 23(a)(1).

6 Patton v. United States, 281 U.S. 276, 312 (1930).
65 See United States v. Leja, 448 F.3d 86, 94 (1st Cir. 2006) ("In the instant case, we believe
that the record reflects that Leja's waiver was knowingly, voluntarily, and intelligently given.");
United States v. Saadya, 750 F.2d 1419, 1420 (9th Cir. 1985) ("[W]here the record clearly reflects
that the defendant 'personally gave express consent in open court, intelligently and knowingly"'
a waiver may be valid although not strictly following Rule 23(a) (quoting United States v. Reyes,
603 F.2d 69, 71 (9th Cir. 1979))); Robertson, 45 F.3d at 1431 ("[W]here the record clearly reflects
a defendant's waiver of the right is voluntary, knowing, and intelligent," strict compliance with
Rule 23(a) is not necessary).
66 See e.g., United States ex rel. Williams v. DeRobertis, 715 F.2d 1174, 1177 (7th Cir. 1983).
This Comment is primarily interested in the other two requirements: knowingly and
intelligently.
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waiver was knowing and intelligent. 67 The basic definition of a waiver
is "an intentional relinquishment or abandonment of a known right or
privilege." 68 To determine whether the waiver to trial by jury is
proper, courts look to whether the defendant knows that the right
exists.69 The "intelligent" prong requires that the defendant not only
know that he has a right to a jury trial, but also understands what that
right entails; the defendant must make an informed decision.7 0
Finally, like other important constitutional rights, the defendant's
decision to waive his right to trial by jury must be made personally,
not by counsel or the government." Although defense counsel should
aid in this determination, the accused alone must have ultimate
responsibility for the decision.7 2
C.

The Varied Implementations of Jury Trial Waiver

Most circuits agree, in principle, on the best practices to ensure
effective waiver.73 The best practice is for district courts to obtain a
67 See, e.g., Adams v. United States ex rel. McCann, 317 U.S. 269, 287 (1942) (Murphy, J.,
dissenting) ("[Sluch a uniform general rule will protect the rights of all much better than a rule
depending upon the fluctuating factual variables of the individual case which are often difficult
to evaluate on the basis of the cold record."); United States v. Dunn, 345 F.3d 1285, 1295 (11th
Cir. 2003) ("Moreover, in this case it was not altogether clear from the cold record whether
appellant (as opposed to defense counsel) previously had waived in writing his right to a jury
trial."); United States v. Cochran, 770 F.2d 850, 852 (9th Cir. 1985) (citing Saadya, 750 F.2d 1419,
1422 n.3 (9th Cir. 1985) (noting that it is difficult to determine the validity of a waiver
retrospectively).
68 Johnson v. Zeirbst, 304 U.S. 458, 464 (1938).
69 Patton, 281 U.S. at 312.
70 Adams, 317 U.S. at 277 ("The question in each case is whether the accused was competent to exercise an intelligent, informed judgment . . .
71 Florida v. Nixon, 543 U.S. 175, 187 (2004)
([Clertain decisions regarding the exercise or waiver of basic trial rights are of such
moment that they cannot be made for the defendant by a surrogate. A defendant, this
Court affirmed, has 'the ultimate authority' to determine 'whether to plead guilty, waive a
jury, testify in his or her own behalf, or take an appeal.' Concerning those decisions, an
attorney must both consult with the defendant and obtain consent to the recommended
course of action.
(quoting Jones v. Barnes, 463 U.S. 745, 751 (1983) (internal citation omitted)); United States v.
Joshi, 896 F.2d 1303, 1307 (11th Cir. 1990) (citing Adams, 317 U.S. at 278); United States ex rel.
Williams v. DeRobertis, 715 F.2d 1174, 1182 (7th Cir. 1983) ("The right to a jury trial is personal
to a defendant and one which he alone may waive.") (citing United States v. England, 347 F.2d
425, 430 (7th Cir. 1965)); ABA STANDARDS FOR CRIMINAL JuSTICE 4-5.2 (3d ed. 1993).
72 ABA STANDARDS FOR CRIMINAL JUISTICE 4-5.2 (3d ed. 1993) (stating that the accused
decides whether to waive jury trial after full consultation with counsel); MODEL RuLEs oF
PROF'L CONDucr R. 1.2(a) (2002) (same).
73 25 JAMES WM. MOORE r AL., MOORE's FEDERAL PRACTlCE §623.04 n.14 (3d ed. 2009).
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written waiver personally signed by the defendant, defense counsel,
government counsel, and the district court judge.74 Additionally, the
district court should perform an oral colloquy, on the record, between
the district court judge and the defendant. Although a written waiver
is usually sufficient to create a presumption of intelligent waiver, most
circuits strongly urge district courts to perform an oral colloquy.
Courts generally agree that a district court judge performing an
oral colloquy should attempt to find out whether the ordinary requirements for a valid waiver are met voluntarily, knowingly, and intelligently."6 Most circuits also agree that the judge should satisfy himself
that the defendant knows the essential components of a jury trial,
including the following: (1) a jury is composed of twelve members of
the community; (2) the defendant may participate in the selection of
jurors; (3) the jury's verdict is unanimous; (4) if the defendant waives
the jury trial, the judge alone will decide the defendant's guilt or innocence; and (5) the defendant understands that there may be substantial benefits and burdens based on the mode of trial.77
The United States Courts of Appeals for the First, Second, Third,
Fourth, Fifth, Sixth, Ninth, Tenth, and D.C. Circuits have all explicitly
stated that it is preferable to have an oral colloquy on the record in
addition to a written waiver." The Court of Appeals for the Seventh
74 See, e.g., United States v. Leja, 448 F.3d 86, 93 (1st Cir. 2006) ("[W]here otherwise possible, the correct practice is to secure a written waiver signed personally by the defendant."); see

also FEDp. R. CRIM. P. 23(a).
75

MOORE's

FEDERAL PRAcricE:

CRIMINAL

PROCEDURE

§ 623.04 n.16 (3d ed. 2009).

76 See Patton v. United States, 281 U.S. 276, 312-13 (1930).

77 United States v. Martin, 704 F.2d 267, 274-75 (6th Cir. 1983) (citing United States v.
Delgado, 635 F.2d 889, 890 (7th Cir. 1981); Witherspoon v. United States, 633 F.2d 1242, 1247
(6th Cir. 1980); Estrada v. United States, 457 F.2d 255, 257 (7th Cir. 1972); United States v.
David, 511 F.2d 355, 361 (D.C. Cir. 1975); United States v. Mitchell, 427 F.2d 1280, 1282 (3d Cir.
1970); United States v. Hunt, 413 F.2d 983, 984 (4th Cir. 1969)).
78 See United States v. Carmenate, 544 F.3d 105, 107-08 (2d Cir. 2008) (reiterating that an
oral colloquy is not constitutionally required but is "strongly encourage[d] . . . to give appropriate warnings and question a defendant on the record"); United States v. lgbinosun, 528 F.3d 387,
390 n.4 (5th Cir. 2008) (noting that the better practice is to perform an oral colloquy pursuant to
the guidelines in the Benchbook for United States District Court Judges to inform a defendant
of the essential components of a jury trial compared to a bench trial); United States v. Boynes,
515 F.3d 284, 286 (4th Cir. 2008) (noting that an oral colloquy is the preferable way of determining whether a defendant has waived jury trial); United States v. Robertson, 45 F.3d 1423, 1432
(10th Cir. 1995) (urging "district courts personally to inform each defendant of the nature of jury
trials on the record before accepting a proffered waiver"); Leja, 448 F.3d at 93-96 (noting that an
oral colloquy is "a matter of prudence" and that "had the court in open court spoken directly to
the defendant himself on the record ... this would have reinforced the judge's subsequent observations"); Marone v. United States, 10 F.3d 65, 67 (2d Cir. 1993) (stating that "we suggest the
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Circuit also agreed, 7 9 and went so far as to create a supervisory rule
mandating district courts to perform oral colloquies.so
Despite the appellate court consensus on oral colloquies, several
circuit courts have been willing to validate waivers under less strict
circumstances, leading to a lack of uniformity in practice.' One reason for this variance may be the differing requirements for jury trial
waiver between judicial precedent and the Federal Rule. Although
the Supreme Court ruled that jury trial waiver must be express and
intelligent,82 the drafters of the Rules did not use this language in Rule
district courts individually inform each defendant, on the record, of the fundamental attributes
of a jury trial before accepting a waiver"); United States v. Cochran, 770 F.2d 850, 852 (9th Cir.
1985) (stating that the practice of conducting colloquies should occur in open court "before
accepting a waiver of the right to jury trial[ I ... [because] it more effectively insures voluntary,
knowing, and intelligent waivers (citing Martin, 704 F.2d at 274) ... it promotes judicial economy
by avoiding challenges to the validity of waivers on appeal . . . or in habeas proceedings . . . and

. . . it emphasizes to the defendant the seriousness of the decision" (citing United States v.
Anderson, 704 F.2d 117, 119 (3d Cir. 1983))); Martin, 704 F.2d at 274 ("We implore the district
courts to personally inform each defendant of the benefits and burdens of jury trials on the
record prior to accepting a proffered waiver."); David, 511 F.2d at 361 (supporting the wiser
practice "to directly question the defendant in all cases to determine the validity of any proffered
waiver of jury trial"); Mitchell, 427 F.2d at 1282 (holding that an oral colloquy was not required
but
that it is better practice for a district judge, when advised by a defendant that he desires to
waive his right to a jury trial, to interrogate the defendant so as to satisfy himself that the
defendant is fully apprised of his rights and freely and voluntarily desires to relinquish
them);
Hunt, 413 F.2d at 984 (holding that the written waiver is adequate, but that the better practice is
to interrogate the defendant to satisfy the court that an effective waiver has been made).
79 In United States v. Scott, the Seventh Circuit reviewed the holding in Estrada v. United
States, where the Seventh Circuit held that the better procedure was to personally interrogate a
defendant on the record, but stopped short of requiring the practice. United States v. Scott, 583
F.2d 362, 363 (7th Cir. 1978) (citing Estrada, 457 F.2d at 257). The Seventh Circuit also noted
that a similar issue was appealed in United States v. Kidding, and that the preferred practice was
reiterated. Scott, 583 F.2d at 363 (citing United States v. Kidding, 560 F.2d 1303, 1311-12 (7th
Cir. 1977). The Seventh Circuit said that its urgings had apparently not taken hold in the district
courts and that it was, therefore, desirable to formally adopt a procedure similar to that of
accepting guilty pleas, so that there would be adequate protections to "safeguard against unintelligent waiver." Scott, 583 F.2d at 364.
80 Initially, the supervisory rule mandated automatic reversal for failure to conduct an oral
colloquy on the record. Scott, 583 F.2d at 364. The Seventh Circuit, however, has recently recognized that reversal is not automatic, and the failure to perform an oral colloquy is subject to
the plain error rule promulgated in Rule 52(b). United States v. Williams, 559 F.3d 607, 610, 613
& n.1 (7th Cir. 2009).
81 See infra discussion accompanying notes 103-107.
82 Patton v. United States, 281 U.S. 276, 312 (1930) (explaining that one of the necessary
elements for any waiver to become effective is "the express and intelligent consent of the
defendant").
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23(a). Instead, the Rule requires that "the defendant waive[ ] a jury
trial in writing."8 3 The notes following Rule 23(a) state that it "is a
formulation of the constitutional guaranty of trial by jury" and that
the Rule "embodies existing practice, the constitutionality of which
has been upheld."' But Patton did not require a waiver to be in writing; nothing in the opinion disallowed oral waivers.15 Given this discrepancy between the Supreme Court's mandate and the Rule, courts
have tried to reconcile cases where a written waiver is not executed,
but the record appears to show that a defendant expressly and intelligently waived his right to jury trial in open court.8 6 This discrepancy
between the Supreme Court's jurisprudence and the Rule has led to
district courts accepting, and courts of appeals affirming, varied forms
of waivers.
Although a written waiver is not definitive proof that a defendant
has waived his right knowingly and intelligently, most courts have held
that a waiver signed by the criminal defendant himself creates a rebuttable presumption that the waiver was both knowing and intelligent."
In United States v. Sammons, for example, the defendant did not overcome the rebuttable presumption because nothing in the record
showed that the defendant was unaware of the essential elements of
trial by jury.88 Because the defendant could point to no evidence in
the record to show that he did not intelligently waive his right, the
court of appeals refused to reverse on an unsupplemented record.89
There are more complicated cases, however. Rule 23(a) makes
no mention of whether a defendant's counsel may waive the defendant's right to jury trial.90 In United States v. Boynes, the defendant
had an "adversarial" relationship with his counsel.9' During the
defendant's representation, his counsel filed a motion to waive jury
trial.92 Not only had the defendant not signed the waiver, it was not
83 FED. R. CRIM. P. 23(a)(1).

8 FED). R. CRIM. P. 23(a) advisory committee's notes.
85 FEDu. R. CRIM. P. 23(a)(1); see Patton, 281 U.S. 276.
86 See, e.g., United States v. Boynes, 515 F.3d 284 (4th Cir. 2008); Leja, 448 F.3d 86; United
States v. Robertson, 45 F.3d 1423 (10th Cir. 1995).
87 25 JAMES WM. MOORE ET AL., MOORE'S FEDERAL PRACrICE § 623.04 (3d ed. 2009)
("[T]he written waiver establishes a presumption of validity . . . .").
88 United States v. Sammons, 918 F.2d 592, 597 (6th Cir. 1990).
89 Id.
90 See FED. R. CRIM. P. 23(a).

91 Boynes, 515 F.3d at 285.
92 Id. at 286, 289.
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clear that the defendant had even seen it.93 Moreover, the court failed
to perform an oral colloquy.94 After conviction, the same district
court held a hearing to determine whether the defendant had effectively waived his right to trial by jury. 5 The district court held that the
waiver was effective because the court believed the testimony of
defense counsel and relied on letters that defense counsel had sent to
the defendant in jail. 96 Additionally, the court noted that the defendant did not object to being tried by a judge during the trial and
exhibited no surprise to that mode of trial.97 The Court of Appeals for
the Fourth Circuit affirmed the district court.98 Thus, even though the
decision to waive trial by jury belongs solely to the defendant, 99 the
Fourth Circuit held that defense counsel could effectively waive the
right in the defendant's place.'"
Despite the literal requirements of Rule 23(a), many courts have
been willing to accept oral waivers in the absence of a written
waiver."o' The Second Circuit affirmed such a waiver because the district court performed an oral colloquy on the record memorializing
the defendant's desire to be tried by the court rather than a jury. 10 2
The court noted that the defendant had been present in conferences
when the right was discussed, that he had written a letter memorializing his request for a bench trial, and that he was questioned by the
court about his desire to be tried without a jury.10 3
In United States v. Page, the Fifth Circuit validated defense counsel's oral waiver of a defendant's right to trial by jury.'" The court
held that the waiver was valid because the defendant was a "learned,
articulate man," he did not object during the trial, and "[t]he court did
what [the defendant], explicitly by counsel and implicitly by his own
conduct, asked it to do."10
93 Id. at 286.
94 Id.
95 Id.
96 Id.

97 United States v. Boynes, 515 F.3d 284, 287 (4th Cir. 2008).
98 Id. at 288.

99 Florida v. Nixon, 543 U.S. 175, 187 (2004).
100 Boynes, 515 F.3d at 288.
101 See, e.g., United States v. Carmenate, 544 F.3d 105, 109-10 (2d Cir. 2008); United States
v. Page, 661 F.2d 1080, 1082-83 (5th Cir. 1981).
102 Carmenate, 544 F.3d at 107-08.
103 Id. at 108-09.

104 Page, 661 F.2d at 1081-83.
105 Id. at 1083.
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These cases show that district courts are willing to ignore the
requirements of Rule 23(a) when accepting a defendant's waiver of
jury trial through oral colloquy. According to those courts, an oral
waiver achieves the same goals as a written waiver and fulfills the constitutional requirement of express and intelligent consent.
The Seventh Circuit has historically had the most robust system
for protecting against unintelligent waivers of trial by jury.106 In 1978,
the Seventh Circuit created a supervisory rule mandating reversal in
cases where the court granted a waiver without an oral colloquy on
the record.' 7 The supervisory rule, however, did not provide guidance on the specific requirements for the colloquy. 0 Thus, in United
States v. Delgado, the court explained that judges should find out
whether defendants understood "that a jury is composed of twelve
members of the community, that the defendant may participate in the
selection of jurors, and that the verdict of the jury is unanimous."' 09
Additionally, the court advised judges to "inform the defendant that if
he waives a jury, the judge alone will decide guilt or innocence."" 0
The Seventh Circuit later had to revise its waiver standard and
limit the automatic reversal mandate of the supervisory rule due to a
Supreme Court ruling."' In Bank of Nova Scotia, the Supreme Court
held that failure to follow a supervisory rule renders the decision subject to reversal only if the error was not harmless under Federal Rule
106 See, e.g., United States v. Delgado, 635 F.2d 889, 890 (7th Cir. 1981); United States v.
Scott, 583 F.2d 362, 364 (7th Cir. 1978).
107 Scott, 583 F.2d at 364
(It appears .. . that admonitions to trial judges that the better practice is to interrogate
defendants on the subject of their understanding of the right to a jury trial and waiver
thereof have not fully succeeded . . .. Accordingly, this panel has recommended and the
full court has adopted a rule under its supervisory power . . .. [requiring] that before a
district court accepts a waiver of jury trial the court will interrogate the defendant to
ensure that he understands his right to a jury trial and the consequences of waiver. Once
the rule goes into effect, failure to comply will call for reversal on appeal.).
108 Delgado, 635 F.2d at 890 ("The Scott opinion did not specify the questions that should
be addressed to the defendant; rather, we advised the district courts to adopt some type of formal jury waiver inquiry. We take this opportunity to advise the trial courts .....
109 Id.

110 Id.

nt Bank of Nova Scotia v. United States, 487 U.S. 250, 254-55 (1988); United States v.
Rodriguez, 888 F.2d 519, 527-28 (7th Cir. 1989) ("Although we warned in Scott of automatic
reversal, and carried out that threat in Delgado, subsequent decisions of the Supreme Court
make it clear that automatic reversal is no longer an appropriate response to the failure to follow
a supervisory rule.").

CIVIL

456

RIGHTs LAw JOURNAL

[Vol. 21:3

of Criminal Procedure 52(a).1 2 Thus, the supervisory rule remained
in effect, but it became subject to a less exacting standard.
As demonstrated above, the holding in Patton remains good law.
Courts strive to enforce only those waivers made voluntarily, intelligently, and knowingly."' To that end, most circuits will uphold oral
waivers made in court despite a conflict with Rule 23(a)'s written
waiver requirement. This practice has resulted in confusion and has
taken considerable wind out of Rule 23(a)'s sails.
II.

ANALYSIS

Although it remains good law, the standard for an express, knowing, and intelligent waiver of jury trial created in Patton has been partially ignored.11 4 Part II analyzes the conflict between the
constitutionally guaranteed right to a jury trial and the appropriate
grant of a jury trial waiver. Section A argues that there are important
differences between a bench trial and a jury trial. Section B explains
that when courts uphold improper waivers, the right to a jury trial is
eroded.
A.

Advantages of a Jury Trial

There are very real differences between a jury trial and a bench
trial.1 s Studies over the past fifty years are evidence that although
judges and juries often agree, they have substantial disagreement
about the verdicts in particular types of cases."' 6 Because of this
divide and other factors discussed below, defendants should only
decide on whether to waive jury trial after sound deliberation. An
accused has many benefits and burdens to weigh in the process of
deciding whether to be tried by judge or jury.
112 Bank of Nova Scotia, 487 U.S. at 254.
113 Patton v. United States, 281 U.S. 276, 312 (1930).
114 HARRY KALVEN, JR. & HANS ZEISL, THE AMERICAN JURY 24 (1966) ("[T]hese formal
safeguards of the consent of the court and prosecutor have become a matter of rote, due in part
no doubt to the pressure of the court's workload.") (citing letter from Judge Ira W. Jayne,
Detroit Circuit Court, to authors (1956)).
115 See 25 JAMES WM. MOORE Er AL., MOORE'S FEDERAL PRACTIce

§ 623.04

[2] (3d ed.

2009) ("A wide range of considerations may enter into an attorney's opinion whether the client's
interests would be better served by a bench trial.").
116 See Andrew D. Leipold, Why Are Federal Judges So Acquittal Prone?, 83 WAsH. U.
L.Q. 151, 160-62 (2005).
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The defendant, through express, intelligent consent, may decide
whether to waive jury trial.117 In deciding whether a judge or jury
should try him, the defendant should first know what the jury right
entails. Further, he should be informed of the differences between a
bench trial and a jury trial. For example, in a bench trial, the rules of
evidence are usually more relaxed; in a jury trial, judges generally
apply the rules of evidence more strictly.' 18
Although these procedural elements are important, the defendant should also look to other factors that could influence a judge or
jury differently: (1) general sentiments about the defendant;1 19 (2)
whether the defendant is putting forth a self-defense argument;120 (3)
whether there is a contributory fault argument; 12 1 (4) whether defendant's conduct could be seen as de minimis;122 (5) whether the law is
unpopular;123 (6) whether the defendant has already received some
kind of punishment; 124 (7) whether the threatened punishment is
severe; 125 (8) whether there were improper police or prosecution practices; 12 6 (9) whether the conduct, though classified as criminal, was
inadvertent; 2 7 (10) whether defendant is putting forth an argument
for insanity or intoxication; 128 and (11) sentiments about the prosecutor or defendant's counsel.12 9
Additionally, other strategic factors may prove influential,
depending on the defendant's particular situation and preferences. 13 0
117 Florida v. Nixon, 543 U.S. 175, 187 (2004) (holding that certain waivers remain solely in
the defendant's discretion); Patton, 281 U.S. at 312 (holding that express and intelligent consent
is required for a valid waiver).
118 Adams v. United States ex rel. McCann, 317 U.S. 269, 278 (1942) (listing "less rigorous
enforcement of the rules of evidence" as one of the advantages to a bench trial).
119 Kalven & Zeisel, supra note 114, at 193-220.
120
121
122
123
124

Id.
Id.
Id.
Id.
Id.

at
at
at
at
at

221-41.
242-57.
258-85.
286-300.
301-05.

125 Kalven & Zeisel, supra note 114, at 306-12.
126
127
128
129

Id.
Id.
Id.
Id.

at
at
at
at

318-23.
324-28.
329-38.
351-74.

130 See 25 JAM1S WM. MOORE ET AL., MOORE'S FEi.DERAL PRAcrlCE § 623.04[2] (3d ed.
2009); Carroll T. Bond, The Maryland Practice of Trying Criminal Cases by Judges Alone, Without Juries, 11 A.B.A. J. 699, 702 (1925)
(Every imaginable reason for thinking that a particular prisoner would stand a better
chance of acquittal on the particular charge by the judge presiding than by the jury, must
sometimes come into play. Small advantages in strategy, the personality and disposition
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A defendant with a long criminal history or one who has been accused
of a heinous crime may wish to dispense with a jury trial because it
may be difficult to empanel a fair and impartial jury.'"' If the case is
complex, with technical issues or complicated defenses, it may be better to appear before a judge than a jury. 132 The rules of evidence are
generally more relaxed in a bench trial, so a defendant who has
waived counsel may especially benefit from a bench trial.' 33
Finally, significant research points to differing conviction and
acquittal rates between judges and juries. Kalven and Zeisel's study
drawing on data from the 1950s led to the conclusion that juries were
more prone to acquittal and more lenient than judges in similar trials.'3 4 Recent statistical data from 1989 to 2002, however, shows that
judges have been more acquittal prone.13 s Regardless, it is vital that a
defendant be afforded the full opportunity to choose between trial by
jury or judge.
Ultimately, defendants have a deeply personal choice to make
when deciding whether to waive a jury trial. Intelligent waiver is
impossible where the defendant is unaware of the basic differences
between a judge and a jury trial.

of the judge, or the makeup of the jury panel-all such considerations must influence the
choice .... But there are more important reasons. Fear of the effect of popular prejudice
upon a jury, either because of the nature of the charge, or because of something connected with the accused personally, is a very frequent ground of choice. It is common for
defendants with known bad records to prefer trial before the court alone. And when the
crime has aroused anger in the community from which the jury is chosen, trial before the
court is frequently preferred. . . . Charges of a revolting nature, as of crimes against
women and girls, seem to be tried more frequently before the court. Trial before the
court, again, has been preferred in cases in which it has been feared that newspaper discussion might render the jury impatient of any defense, or of some particular defense ....
Negro prisoners constitute a large proportion of the defendants in the criminal courts of
Maryland, and they frequently prefer this method of trial to avoid any race prejudice in
the jury box. Negro men charged with crimes against women commonly elect trial by the
court alone . . . . Trial before the court alone is sometimes preferred when a defense is
based mainly on a point of law. . .
131 25 JAMES WM. MOORE1 LI AL., MOORE's FEDERAL PRACrICE § 623.04[2] (3d ed. 2009).
Id.
Id.; Adams v. United States ex rel. McCann, 317 U.S. 269, 278 (1942) ("The less rigorous enforcement of the rules of evidence, the greater informality in trial procedure-these are
not the only advantages that the absence of a jury may afford to a layman who prefers to make
his own defense. In a variety of subtle ways trial by jury may be restrictive of a layman's opportunities to present his case as freely as he wishes.").
134 See Kalven & Zeisel, supra note 114.
135 Leipold, supra note 116, at 152.
132

133
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Improperly Granted Waivers Erode a Defendant's Fundamental
Right to Trial by Jury

The decision to waive the benefits or burdens of a jury trial
should only be made after sound deliberation. 136 The two primary
purposes of a written waiver are: (1) to impress upon the defendant
the seriousness of his decision to relinquish the right, and (2) to provide a written record of the defendant's voluntary, knowing, and intelligent consent. 3 7 The purposes of oral waiver are the same.'3 The
only difference may be that the gravity of the decision is more forcefully impressed in an oral colloquy than through a written waiver.'3 9
A written waiver alone will often be inadequate to impress upon the
defendant the seriousness of waiving his right. First, if no one explains
the meaning of the jury trial right to an uninformed defendant, the
gravity of the decision may be lost on him.14 0 Moreover, a defendant
is more likely to sign something when prompted to do so by a person
he sees as more knowledgeable-for example, his defense counselwithout truly comprehending the contents of the document he is signing. Indeed, in certain cases, the defendant has never even signed a
136 Adams, 317 U.S. at 278 ("And since trial by jury confers burdens as well as benefits, an
accused should be permitted to forego its privileges when his competent judgment counsels him
that his interests are safer in the keeping of the judge than of the jury.").
137 Patton v. United States, 281 U.S. 276, 312-13 (1930); United States v. Robertson, 45
F.3d 1423, 1431 (10th Cir. 1995) (citing United States v. Martin, 704 F.2d 267, 271-73 (6th Cir.
1983) ("The requirement a defendant give her written consent to waive the right to trial by jury
is intended to impress her with the significance of the right relinquished and provide evidence of
her consent to forego that right.")); 25 JAMES WM. MOORE ET AL., MOORi's FEDERAL PRACTICE § 623.04 (3d ed. 2009); See also United States v. Saadya, 750 F.2d 1419, 1920 (9th Cir. 1985)

("[T]he purpose of ... Rule 23 is to provide the best evidence of a defendant's express consent."); United States v. David, 511 F.2d 355, 361 (D.C. Cir. 1975) ("Rule 23(a) insures that
there be a documentary manifestation of the defendant's consent . . . .").
138 See Saadya, 750 F.2d at 1420 (noting that oral consent, on the record, can be equally
good evidence as a written waiver).
139 United States v. Sys. Architects, Inc., 757 F.2d 373, 375 (1st Cir. 1985) ("The colloquy
between the judge and the defendant serves both to emphasize the seriousness of the decision to
waive the right to trial by jury and to create a clear record of the circumstances of the waiver.").
140 Cf United States v. Vonn, 535 U.S. 55, 78-81 (2002) (Stevens, J., dissenting)
(It is thus perverse to place the burden on the uninformed defendant to object to deviations from Rule II or to establish prejudice arising out of the judge's failure to mention a
right that he does not know he has . .. . [I]n light of the gravity of the plea, the court will
assume no knowledge on the part of the defendant, even if represented by counsel, and
the court must inform him of a base level of information before accepting his please.
(internal citations omitted)).
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waiver.141 If defense counsel signs a waiver for the defendant, one
hopes that counsel has acted properly and ensured that the defendant
is aware of the right that is relinquished. But that is not always the
case. Defense attorneys, especially those appointed by the courts,
have heavy workloads. 142 The attorney may forget to explain the
waiver's importance or may not explain it with enough import.143 in
some inexcusable cases, the attorney may not even inform the defendant that the plan is to waive the right to trial by jury.'"
Another problem exists when there is no oral colloquy and sparse
evidence in the record as to a waiver. A defendant must object to
preserve error in the record for appeal. 4 5 If a defendant does not
understand his right to a jury trial, it is unlikely that he will know to
object when a waiver is entered.'4 6
The result from these scenarios is that a defendant may: (1) not
know that he has a right to trial by jury; (2) not be adequately
informed of what his right entails; or (3) waive the fundamental right
without his knowledge or consent. In each of these situations, the
Constitution requires more. The American justice system is designed
to favor the defendant, not the courts.147 The jury trial right in particular is meant to protect a defendant against arbitrary decisions in the
141 See, e.g., United States v. Boynes, 515 F.3d 284, 286 (4th Cir. 2008); United States v.
Carmenate, 544 F.3d 105, 107 (2d Cir. 2008); Robertson, 45 F.3d at 1431.
142 Jerold H. Israel, Excessive Criminal Justice Caseloads: Challenging the Conventional
Wisdom, 48 FLA. L. Rt-v. 761, 761 (1996) ("The lack of sufficient resources to deal with overbearing caseloads has been widely characterized as the most pervasive and most critical administrative challenge faced by police, prosecutors, public defenders, and courts.").
143 Cf Steven N. Yermish, Ethical Issues in Indigent Defense: The Continuing Crisis of
Excessive Caseloads, 33 CHAMPION 22, 25 (June 2009) ("If an attorney is not getting timely
required work done on clients' cases or is finding that she does not have the time to interview a
client to obtain all of the pertinent information about him or his case, then that attorney may
have too many cases to properly and ethically represent clients.").
144 See, e.g., United States v. Lore, 26 F. Supp. 2d 729, 736 (D. N.J. 1998) (citing United
States v. DiSalvo, 726 F. Supp. 596, 597-98 (E.D. Pa. 1989)) (holding that counsel's assistance
was ineffective when he failed to inform defendant of his fundamental rights).
145 Vonn, 535 U.S. at 79 (Stevens, J., dissenting).
146 Justice Stevens pointed out this kind of ridiculous situation in relation to guilty pleas,
stating, "To see the implausibility of this, imagine what such an objection would sound like:
'Your Honor, I object to your failure to inform me of my right to assistance of counsel if I
proceed to trial."' Id.
147 See WAYNi R. LAFAVE ET AL., CRIMINAL LAw 19 (4th ed. 2003) ("The strictest test,
that which requires evidence 'beyond a reasonable doubt' for conviction, clearly rests upon the
notion that it is better to allow some of the guilty to escape conviction than to risk conviction of
an innocent person.").
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courts.148 Instead, in just one hundred years, the jury trial right has
gone from jurisdictional to waivable to, in the worst cases, arbitrarily
set aside.
The right to a jury trial is a fundamental right that exists as a
check on abuse of government power-both judges and prosecutors. 149 When district courts are forced to make determinations on
waivers on an ad hoc basis, without a clear guiding principle or with
more than one applicable rule, the jury trial right is eroded. First, an
ad hoc determination arbitrarily applies standards for a valid
waiver.so Second, varied holdings for what constitutes a valid waiver
interfere with the principle that all similarly situated defendants are
entitled to the same individual liberties.''
Using varied standards for determining whether a defendant has
executed a valid waiver results in ad hoc determinations by courts.
Without the benefit of a clear guiding principle, district courts make
arbitrary decisions on the validity of a waiver. This behavior is exactly
what the constitutional guarantee of a jury trial was meant to avoid:
arbitrary judgment by the courts.'52 Today, defendants run the risk of
having the court substitute its own judgment for the defendant's consent.' 3 In doing so, a court may strip the defendant of his right to a
jury trial. Additionally, these ad hoc determinations allow the court's
biases to creep into its judgments, including possibly looking past the
issue of the adequacy of the waiver to ensure a just result based on the
outcome of the bench trial.'5 4
148 Singer v. United States, 380 U.S. 24, 31 (1965) ("The clause was clearly intended to
protect the accused from oppression by the Government . . . ."); see also Duncan v. Louisiana,
391 U.S. 145, 155-56 (1968) ("A right to jury trial is granted to criminal defendants in order to
prevent oppression by the Government." This right provides the accused with "an inestimable
safeguard against the corrupt or overzealous prosecutor and against the compliant, biased, or
eccentric judge.").
149 Duncan, 391 U.S. at 155-56.
150 Gibson, supra note 8, at 1089.
151 Id. ("Further, these individual liberties [in the Bill of Rights] must be extended equally
to all similarly situated citizens.").
152 Patton v. United States, 281 U.S. 276, 296-97 (1930).
153 Gibson, supra note 8, at 1089
(When a defendant neither understands his right to a full jury nor voluntarily consents to
waive it and the court nonetheless allows a partial waiver, the court substitutes its judgment for the defendant's express and intelligent consent; it has effectively taken the right
to a full jury away from the defendant.).
154 See United States v. Boynes, 515 F.3d 284, 286, 289 (4th Cir. 2008) (where the same
judge that determined guilt also determined the validity of the waiver post conviction).
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The basic principle that laws should apply identically to similarly
situated defendants will continue to be infringed if courts continue to
make ad hoc determinations on the validity of jury waivers. It is
impossible to ensure that courts protect individual liberties exactly the
same in every jurisdiction, but when courts exercise a glaring lack of
uniformity in regard to fundamental rights a clear rule should be
established to protect similarly situated defendants.'
III.

A

PROPOSED AMENDMENT TO RULE 23(A):

A

CLEAR

GUIDING RULE FOR COURTS TO USE IN JURY TRIAL
WAIVER DETERMINATIONS

The right to trial by jury is a fundamental right that is inadequately guarded. 15 6 Currently, there are varying rules and principles
available for courts to follow when determining the validity of jury
trial waiver. A clear rule is needed to safeguard the right to trial by
jury and take the judicial guesswork out of granting or affirming waivers. This calls for an amendment of Rule 23(a) that will comply with
the requirements of the Constitution.1 s7 Courts have extolled the purposes of both written waivers and oral colloquies.'5 8 As explained
above, both adequately safeguard the right to jury trial when properly
used.15 9 The proposed amendment to Rule 23 would allow for either a
written waiver or an oral colloquy to show a defendant's knowing and
intelligent consent to jury trial waiver. The proposed Rule would also
align better with current practice and principles behind allowing jury
trial waivers. In addition, the Rule would make the requirements of
either written or oral waiver more stringent.

155 Gibson, supra note 8, at 1089.
156 Adams v. United States ex rel. McCann, 317 U.S. 269, 286-87 (1942) (Murphy, J.,
dissenting)
(But if it is assumed that jury trial, the prized product of the travail of the past, can be
waived by an accused, there should be compliance with rigorous standards, adequately
designed to insure that an accused fully understands his rights and intelligently appreciates the effects of his step, before a court should accept such a waiver.).
157 Id. at 287 ("[S]uch a uniform general rule will protect the rights of all much better than
a rule depending upon the fluctuating factual variables of the individual case which are often
difficult to evaluate on the basis of the cold record.").
158 See supra Part I.C.
159 See supra Part I.C.
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In its current form, Rule 23 reads as follows:
Rule 23. Jury or Nonjury Trial
(a) Jury Trial. If the defendant is entitled to a jury trial, the trial must
be by jury unless:
(1) the defendant waives a jury trial in writing;
(2) the government consents; and
(3) the court approves.
(b)....
(c) ....

The proposed amendment to the Federal Rule of Criminal Procedure
23 would read as follows:
Rule 23. Jury or Nonjury Trial
(a) Jury Trial. If the defendant is entitled to a jury trial, the trial must
be by jury unless:
(1) the defendant expressly and intelligently' 60 waives a jury trial
(A) in writing; or
(B) orally in open court;
(2) the government consents; and
(3) the court approves.
(b) Considering and Accepting a Written Waiver of Jury Trial 61
(1) Form of a Written Waiver. A Written Waiver must include
the following:
(A) a statement that the defendant understands the following
1. a jury is composed of twelve members of the
community;
2. the defendant may participate in the selection of
jurors;
3. the verdict of the jury is unanimous;
4. if he waives a jury, the judge alone will decide guilt or
innocence; and

160 Patton v. United States, 281 U.S. 276, 312 (1930).
161 This language matches the Supreme Court's requirement for waiver of the right to jury
trial, as stated in Patton, 281 U.S. at 312.
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5. if he waives a jury, the judge alone will decide guilt or
innocence and there may be significant benefits and
burdens based on the mode of trial;1 62
(B) a statement that the defendant waives his right to a jury
trial;
(C) the defendant's signature;
(D) defense counsel's, if any, signature;
(E) the government's signature; and
(F) the district court judge's signature.
(c) Considering and Accepting an Oral Waiver of Jury Trial
(1) Advising and Questioning the Defendant. Before the
court accepts an oral waiver of jury trial, the defendant
may be placed under oath, and the court must address the
defendant personally in open court. During this address,
the court must inform the defendant of, and determine
that the defendant understands the following:
(A) a jury is composed of twelve members of the
community;
(B) the defendant may participate in the selection of
jurors;
(C) the verdict of the jury is unanimous; and
(D) if he waives a jury, the judge alone will decide guilt
or innocence and there may be significant benefits
and burdens based on the mode of trial.
(2) Consent of the government and court. The consent of the
government and the approval of the court must also be
recorded in open court.
(d) [what was formerly (b)]
(e) [what was formerly (c)]
The proposed Rule explicitly provides for the waiver of a jury
trial by both written and oral means. In contrast, the current Rule
only provides for a written waiver. But, as has been seen, the current
Rule is often honored in its breach; that is, courts routinely allow oral
waivers.16 3 The acceptance of both oral and written waivers would
bring Rule 23 into conformance with the constitutional standard of
162 See, e.g., United States v. Delgado, 635 F.2d 889, 890 (7th Cir. 1981) (advising courts to
inform each defendant of these characteristics of a jury).
163 See supra notes 99-103 and accompanying text.
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express and intelligent consent and appellate court precedent.' 64
Under the proposed rule, there would be no difference between oral
or written express consent for waiver.
A written waiver under the proposed Rule would be far more
substantial than currently required.165 The current requirements for a
written waiver are relatively loose. Generally, only a brief statement
is required, for example: "After being fully advised of my rights, I
hereby waive trial by jury and consent to trial by the court."' 6 6 Ordinarily, the signature of the defendant, defense counsel, government
counsel, and the district court judge are also required; unfortunately,
even these requirements are not always strictly enforced.167 The proposed Rule provides the defendant better notice by expressly listing
the essential components of a jury trial before the signature block.168
The defendant's signature would attest to a comprehension of the
components and an express choice to waive jury trial.
An oral waiver under the proposed Rule would largely reflect the
content of the written waiver because the constitutional requirements
for a jury trial waiver would not change based on mode. If followed,
the Rule would avoid the problem of unintelligent waiver in oral colloquy-the result of a district court judge merely asking whether the
defendant understands his right and that he is voluntarily waiving it,
without further explanation. The added questions in the proposed
Rule would ensure an intelligent waiver and mirror the type of colloquy already sanctioned by most of the circuits.169
The amendments proposed by this Comment would create a
more reliable presumption of validity for a defendant's waiver of jury
trial. With either an oral or a written waiver, a defendant would have
the appropriate information clearly presented to him in a concise format. It would be difficult for a defendant to prove that his waiver was
not intelligent after following either of these procedures. This strong
164 Patton, 281 U.S. at 312.
165 Compare FiED. R. CRIM. P. 23(a) (stating only that a trial must be by jury absent a
defendant's waiver) with text accompanying note 158 (requiring express and intelligent waiver in
writing or orally in open court).
166 BENDFR's FEDERAL PRACTICE FORMS, Form No. CrR23:1 (2011).
167 See, e.g., United States v. Boynes, 515 F.3d 284, 286 (4th Cir. 2008); United States v.
Carmenate, 544 F.3d 105, 106-09 (2d Cir. 2008); United States v. Page, 661 F.2d 1080, 1082-83
(5th Cir. 1981).
168 See, e.g., United States v. Delgado, 635 F.2d 889, 890 (7th Cir. 1981) (advising courts to
inform each defendant of these characteristics of a jury).
169 See cases cited supra note 77 and accompanying text.
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presumption of validity and the greater assurance that the waiver
accurately reflects the defendant's intent will decrease appeals on this
issue. Additionally, a court would be less likely to misinterpret a
defendant's intent.
Further, the proposed Rule fulfills the goals of Federal Rule of
Criminal Procedure 2.170 Rule 2 sets forth guiding principles for the
interpretation of the rest of the Rules.171 It states, "These rules are to
be interpreted to provide for the just determination of every criminal
proceeding, to secure simplicity in procedure and fairness in administration, and to eliminate unjustifiable expense and delay."1 7 2 The proposed Rule advances these goals. First, a just determination would be
more likely in every proceeding. The new Rule results in a decreased
likelihood of courts granting unwanted waivers through its more stringent requirements.
Second, the procedure for obtaining a waiver is simple. The new
Rule would not significantly alter existing procedure. For written
waivers, the form includes a brief explanation of what the defendant is
waiving. For oral waivers, the court need only briefly assure itself that
the defendant understands the basic contours of what the waiver
entails. Neither of these procedures would be unduly burdensome.
Third, the Rule would ensure fairness in administration. By conditioning the grant of a waiver on the use of clear and express methods, the likelihood that a judge's personal biases would enter into a
determination on the validity of a waiver would be greatly decreased.
It would be difficult to misconstrue the waiver in either of these forms.
Finally, the proposed Rule would eliminate unjustifiable expense
and delay. Appeals are costly. 173 The proposed Rule's clarity will lead
to a dramatic drop in appeals and conserve judicial resources. Additionally, the brief time requirement for accepting a waiver would be
negligible when measured against the length of a trial and the time for
its preparation.
170 FED. R. CRIM. P. 2.
171 Fuo. R. CRIM. P. 2.
172 FeD. R. CRIM. P. 2.

173 Bryan Caplan & Edward P. Stringham, Legal Pluralism, Privatizationof Law and Multiculturalism: Privatizing the Adjudication of Disputes, 9 Ti iroRIETICAL INQ. L. 503, 515 (2008)
("Private courts do not permit appeals simply because the extra costs (in time, legal fees, court
services, and so on) are not worth the benefits."); Martin, 704 F.2d at 275 ("We are confident
that such a rule will be unnecessary since district court will take a few moments and inform
defendants of their jury trial right on the record. These few minutes will avoid the troublesome,
time consuming task which confronts this Court today.").
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The proposed Rule would provide more robust protection for
criminal defendants by giving courts a clear guide to follow when
those defendants seek to waive their right to trial by jury. The current
federal court practice does not always meet the explicit requirements
set forth in the present Rule. The proposed amendment would bring
actual practice-the use of oral waivers-into harmony with procedure without expending significant, if any, additional judicial
resources.
CONCLUSION

The right to a trial by jury is a fundamental right that must be
"jealously preserved" by vigilant district court judges.'7 4 The right has
been fundamental in American jurisprudence since before the American Revolution and remains important today. The jury trial right is
paradoxical because it exists to protect defendants from arbitrary rulings on the part of the judiciary.'7 5 The best way to ease this tension is
to provide judges with a bright line rule to be strictly enforced. There
are obvious differences between jury trials and bench trials. It should
always be in the defendant's province to decide which he wishes to
pursue. Unfortunately, current federal court practice does not always
enable the defendant to do so.
Currently, federal judges do not strictly adhere to Rule 23(a). It
is not always clear that a defendant is making an informed and intelligent decision to waive his right to a jury trial. The Rule proposed in
this Comment provides a procedure that will bridge the gulf between
practice and procedure and provide more substantial evidence that a
defendant has intelligently waived his right to a jury trial. The proposed amendment provides an either-or path for waiver: through oral
colloquy or written waiver. The procedure provided for the oral colloquy ensures that the defendant is questioned about basic aspects of
the jury trial right and what a waiver of that right entails; the same is
true of the written waiver appended to this Comment. Adherence to
174 See Patton v. United States, 281 U.S. 276, 312 (1930).
175 See Singer v. United States, 380 U.S. 24, 31 (1965) (citing 3 FARRAND, RECORDS 01- TH
Fi-DERAL CONVENTION 101 (James Wilson), 221-222 (Luther Martin) (1911)); Duncan v. Louisi-

ana, 391 U.S. 145, 155-56 (1968) ("A right to jury trial is granted to criminal defendants in order
to prevent oppression by the Government.... [This right provides the accused with] an inestimable safeguard against the corrupt or overzealous prosecutor and against the compliant,
biased, or eccentric judge.").
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this scheme would remove from the docket those cases at the margins
where it is unclear, to the outside observer, that the defendant intelligently waived his right. By enforcing the proposed Rule regarding
jury trial waivers, more defendants will be informed of their rights and
be able to intelligently decide one of the most important structural
parts of their trial.
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A

[name of attorney]
[name of firm]
[street address]
[phone number]
[fax number]
[state bar i.d. number]
[name of party]
Attorneys for
UNITED STATES DISTRICT COURT
District

of

UNITED STATES OF AMERICA vs.

[name of defendant],
Defendant

) Docket No.
) WAIVER OF JURY TRIAL
) (Fed. R. Crim. P. 23)

JURY WAIVER
Defendant
[name of defendant] in the above-named case,
after being fully advised of charge and that:
(a) a jury is composed of twelve members of the community;
(b) the defendant may participate in the selection of jurors;
(c) the verdict of the jury is unanimous;
(d) if the defendant waives a jury, the judge alone will decide guilt or
innocence; and
(e) the defendant understands that there may be significant benefits and
burdens based on the mode of trial
waives trial by jury and consents to trial by the court in this case.
Dated:

[signature of defendant]
Defendant
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ATTORNEY CONSULTATION ON WAIVER
[name of defendant], have
The attorney[s] for defendant
[him or her] concerning the right to trial by jury in this
counseled
matter, and the effects of any waiver of that right.
Dated:

[firm name]
[signature]
[typed name]

By:
Attorneys

for

GOVERNMENT'S CONSENT
The Government consents to this waiver:
Dated:

UNITED STATES ATTORNEY
[signature]
By:
[typed name]
Attorneys for United States
COURT CONSENT
The United States District Court for the

approves this waiver:
Dated:

[signature]
UNITED STATES DISTRICT JUDGE

District of

