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INTRODUCTION

If you wish to ensure your Fifth Amendment right to remain
silent,' you had better speak up. This is the upshot presented by the
Supreme Court in Berghuis v. Thompkins, where the Court refused to
recognize ambiguous invocations of the Miranda v. Arizona right to
remain silent.2 Thompkins further ruled that once police are satisfied
that a suspect understands the Miranda warnings, police need not
obtain a waiver of rights before commencing interrogation.' Instead,
a waiver may be implied should a suspect respond to the questioning
by making an uncoerced statement. In essence, Thompkins has ruled
that suspects, who have a right to remain silent, must explicitly invoke
this right, while police, who are required by Miranda to provide the
suspect warnings, can rely on an implied waiver of those rights.'
This ruling does not meet the Miranda standard for implied invocation and explicit waiver.' Indeed, the gulf between Miranda and
* Professor, California State University Fullerton, Division of Politics, Administration, &
Justice; former Deputy District Attorney, Los Angles, California; J.D. 1987, Loyola Law School,
Los Angeles, California; B.A. 1983, University of California Los Angeles.
1 U.S. CONs-r. amend. V ("No person ... shall be compelled in any criminal case to be a
witness against himself . . . .").
2 Berghuis v. Thompkins, 130 S. Ct. 2250, 2260 (2010) (quoting Michigan v. Mosley, 423
U.S. 96, 103 (1975)).
3 Id. at 2264.
4 Id ("A suspect who has received and understood the Miranda warnings, and has not
invoked his Miranda rights, waives the right to remain silent by making an uncoerced statement
to the police.").
5 Id. at 2260, 2264.
6 See Miranda v. Arizona, 384 U.S. 436, 473-75 (1966) ("If the individual indicates in any
manner, at any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease. At this point he has shown that he intends to exercise his Fifth Amendment
privilege . ... [Furthermore, a] valid waiver will not be presumed simply from the silence of the
accused . . . .").
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Thompkins raises the question of whether the Court still follows
Miranda in anything other than the ritual of reciting the famous warnings. Part I of this Article will present a brief historical overview of
Miranda and the Court's subsequent treatment of its mandates.' Part
II will examine the facts and the Court's decision in Thompkins.' Part
III will analyze the concerns created by Thompkins's strained interpretation of Miranda and consider the probable consequences of this
decision.9
I.

HISTORICAL REVIEW OF THE COURT'S AMBIVALENCE ABOUT
MIRANDA

When the Court first developed the Miranda rule, its entire aim
was to craft a broader and more vigorous protection against coerced
confessions than that previously offered by the Fourteenth Amendment Due Process Clause."o In later cases, however, the Court's
enthusiasm for Miranda waned.' Indeed, the Court's later pronouncements on Miranda have undermined the Constitutional foundation of its famous decision. 2
Miranda v. Arizona

A.

In 1966, the Supreme Court in Miranda ruled that prosecutors
could not use a suspect's statements resulting from custodial interrogation unless they had proved that police had followed certain "procedural safeguards effective to secure the privilege against selfincrimination."" These safeguards consisted of providing the now
famous warnings of a person's "right to remain silent, that any statement he does make may be used as evidence against him, and that he
has a right to the presence of an attorney, either retained or
7
8

See infra Part I.
See infra Part II.
9 See infra Part III.
10 See Miranda, 384 U.S. at 457 ("In these cases, we might not find the defendants' statements to have been involuntary in traditional terms. Our concern for adequate safeguards to
protect precious Fifth Amendment rights is, of course, not lessened in the slightest.").
1I New York v. Quarles, 467 U.S. 649, 658 (1984) ("[W]e have over the years refused to
sanction attempts to expand our Miranda holding.").
12 See, e.g., id. at 654 (calling Miranda warnings "'not themselves rights protected by the
Constitution."' (quoting Michigan v. Tucker, 417 U.S. 433, 444 (1974))).
13 Miranda, 384 U.S. at 444.
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appointed," prior to questioning.14 Miranda recognized that suspects
may wish to waive these rights, but declared that should a suspect
indicate, "in any manner and at any stage of the process that he wishes
to consult with an attorney before speaking there can be no questioning."" Additionally, if the suspect "indicates in any manner that he
does not wish to be interrogated, the police may not question him."16
Anticipating that police may attempt to broadly interpret any communication from a suspect to be a waiver of rights, Miranda warned,
"The mere fact that [the suspect] may have answered some questions
or volunteered some statements on his own does not deprive [the suspect] of the right to refrain from answering any further inquiries until
he has consulted with an attorney and thereafter consents to be
questioned.""
The Court did not come up with the Miranda rule in a vacuum.
Miranda presented the Court with four interrogations, which,
according to the opinion's author, Chief Justice Warren, all shared
"salient features[:] incommunicado interrogation of individuals in a
police-dominated atmosphere, resulting in self-incriminating statements without full warnings of constitutional rights."19 The Miranda
Court was particularly troubled by the fact that custodial interrogation
"cut off" the individual "from the outside world."20 Chief Justice Warren noted the difficulty in knowing what actually occurred in custodial
interrogations, because of "the fact that in this country they have
largely taken place incommunicado." 2 ' Thus, the very manner of
police questioning created "a gap in [the Court's] knowledge as to
what in fact goes on in the interrogation rooms."22
Chief Justice Warren did find a "valuable source of information
about present police practices," however, by consulting "police manuals and texts which document procedures employed with success in
the past, and which recommend various other effective tactics."2 3 The
manuals intoned that the "'principal psychological factor contributing
14 Id.

15 Id. at 444-45.
16 Id. at 445.
17 Id.
18 Id. at 491-99.

19 Miranda v. Arizona, 384 U.S. 436, 445 (1966).
20 Id.
21
22
23

Id.
Id. at 448.
Id.
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to successful interrogation is privacy-being alone with the person
under interrogation.'" 2 4 "The subject should be deprived of every
psychological advantage. In his own home, he .

. .

. is more keenly

aware of his rights .... " In contrast, "[i]n his own office, the investigator possesses all the advantages" because "[t]he atmosphere suggests the invincibility of the forces of the law." 26 According to the
manual, officers must possess patience and perseverance, creating "an
oppressive atmosphere of dogged persistence" where they "interrogate steadily and without relent, leaving the subject no prospect of
surcease." 27 Over several hours, an officer "must dominate his subject
and overwhelm him with his inexorable will[,]" offering "no respite
from the atmosphere of domination." 28 Even without the stratagems
of "patience and persistence" and "relentless questioning," the
Supreme Court in Miranda worried that the "very fact of custodial
interrogation exacts a heavy toll on individual liberty and trades on
the weakness of individuals." 29 Therefore, Miranda mandated the
warnings to counteract the coercive pressures of custodial
interrogation.3 0
B.

The Court's Subsequent Doubts About Miranda

Miranda's enforcement yielded problematic consequences. If
police fell short of Miranda's mandates, then the Court faced the
prospect of excluding powerful and relevant evidence obtained from
the defendant's own mouth. Less than a decade after handing down
Miranda, the Court limited its mandate in Michigan v. Tucker."

Tucker characterizedMiranda's procedural safeguards as "not them24 Id. at 449 (quoting FRLD E. INBAU & JOHN E. RIDii3, CRIMINAL INTERROGATION AND
CON1FEssIoNs 1 (1962)).
25 Miranda v. Arizona, 384 U.S. 436, 449 (1966) (quoting CHARLES E. O'HARA, FUNDAMENTALS OF CRIMINAL INVFSTIGATION 99 (1956)).

26 Id. at 450 (quoting O'HARA, supra note 25, at 99).

27 Id. at 451 (quoting O'HARA, supra note 25, at 112).
28 Id. (quoting O'HARA, supra note 25, at 112).
29 Id. at 455.

30 Id. at 467 ("We have concluded that without proper safeguards the process of in-custody
interrogation of persons suspected or accused of crime contains inherently compelling pressures
which work to undermine the individual's will to resist and to compel him to speak where he
would not otherwise do so freely. In order to combat these pressures and to permit a full opportunity to exercise the privilege against self-incrimination, the accused must be adequately and
effectively apprised of his rights and the exercise of those rights must be fully honored.").
31 Michigan v. Tucker, 417 U.S. 433 (1974).
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selves rights protected by the Constitution" but instead as "measures
to insure that the right against compulsory self-incrimination was protected."3 2 The Tucker Court went on to distinguish between "the constitutional privilege against self-incrimination" and Miranda's mere
"prophylactic standards" crafted to protect the privilege.33
Oregon v. Hass further narrowed the ruling in Miranda, when the
Court allowed evidence obtained in violation of Miranda to be admitted to impeach the defendant.34 Noting that, "we are, after all, always
engaged in a search for truth in a criminal case . . . ." the Hass Court

declared that "the shield provided by Miranda is not to be perverted
to a license to testify inconsistently, or even perjuriously, free from the
risk of confrontation with prior inconsistent utterances." 35 The Court
supported its conclusion by noting that, although Miranda had been
violated, no evidence existed to show that the suspect's statements
"were involuntary or coerced," 36 further distancing Miranda from
compulsory self-incrimination.
The Court again relied on a distinction between actual coercion
and Miranda procedural violations in New York v. Quarles. In spite of
the Miranda irregularities in Quarles, there was no claim that the suspect's statements "were actually compelled by police conduct which
overcame his will to resist."" The Court in Quarles asserted that
Miranda created its prophylactic warnings because it "presumed that
interrogation in certain custodial circumstances is inherently coercive
.... "I Rather than coming directly out of the Fifth Amendment, the

Quarles Court characterized Miranda's "procedural safeguards" as
merely "associated with the privilege against compulsory selfincrimination." 39
The Court further widened the divide between Miranda and the
Constitution in Oregon v. Elstad, where it stated that Miranda
"sweeps more broadly than the Fifth Amendment itself." 40 Elstad
explained that a Miranda violation "may be triggered even in the
absence of a Fifth Amendment violation" because "unwarned state32 Id. at 444.
33 Id. at 445-46.
34 Oregon v. Hass, 420 U.S. 714, 723 (1975).

35

Id. at 722.

36 Id.
37 New York v. Quarles, 467 U.S. 649, 654 (1984).
38 Id.
39 Id. at 655.
40 Oregon v. Elstad, 470 U.S. 298, 306 (1985).
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ments that are otherwise voluntary within the meaning of the Fifth
Amendment must nevertheless be excluded from evidence under
Miranda."4 1 Based on this reasoning, Elstad reached a radical conclusion: "Miranda'spreventive medicine provides a remedy even to the
defendant who has suffered no identifiable constitutional harm." 42
The Court continued to diminish Miranda in subsequent cases.
In Connecticut v. Barrett, the Court declared that Miranda's rules

were simply "an auxiliary barrier against police coercion" rather than
a requirement of the Fifth Amendment.4 3 Again, in Davis v. United
States, the Court reiterated that Miranda's safeguards "'were not
themselves rights protected by the Constitution.""
The Court's undermining of Miranda caught the attention of the
lower courts. In particular, the Fourth Circuit in United States v. Dickerson determined that the Miranda decision, lacking the authority of a
Constitutional mandate, could be legislatively overruled by a congressional statute. 45 The Court fought off this challenge to Miranda's
authority, holding, "Miranda, being a constitutional decision of this
Court, may not be in effect overruled by an Act of Congress, and we
decline to overrule Miranda ourselves." 46 In its rescue of Miranda,
the Court hardly offered a roaring endorsement of the decades-old
decision, questioning whether it would have made such a ruling were
it addressing "the issue in the first instance" and justifying adherence
to the case on grounds of stare decisis and police routine.4 7
The Court also came to Miranda's defense against an attack by
executive branch officials. 48 In Missouri v. Seibert, the Court was confronted with a "police protocol for custodial interrogation that calls
for giving no warnings of the rights to silence and counsel until inter41 Id. at 306-07.
42 Id. at 307 (citing Quarles, 467 U.S. at 654; Michigan v. Tucker, 417 U.S. 433, 444 (1974)).
43 Connecticut v. Barrett, 479 U.S. 523, 528 (1987) ("It remains clear, however, that this
prohibition on further questioning-like other aspects of Miranda-is not itself required by the
Fifth Amendment's prohibition on coerced confessions, but is instead justified only by reference
to its prophylactic purpose." (citing Quarles, 467 U.S. at 654)).
44 Davis v. United States, 512 U.S. 452, 457 (1994) (quoting Michigan v. Tucker, 417 U.S.
433, 444 (1974)).
45 United States v. Dickerson, 166 F.3d 667, 690-91 (4th Cir. 1999), rev'd, 530 U.S. 428
(2000).
46 Dickerson v. United States, 530 U.S. 428, 432 (2000).
47 Id. at 443.

48 Missouri v. Seibert, 542 U.S. 600 (2004).
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rogation has produced a confession."4 9 This "question first, then give
the warnings" method was not an isolated incident; the practice had
been taught as part of department training.s0 Seibert viewed this
"question-first" 5 ' practice as on par with Dickerson's challenge to
Miranda.52 The Court concluded that, "[s]trategists dedicated to
draining the substance out of Miranda cannot accomplish by training
instructions what Dickerson held Congress could not do by statute."5 3
Seibert returned to the underlying concern addressed by
Miranda: "'the coercion inherent in custodial interrogation blurs the
line between voluntary and involuntary statements, and thus heightens the risk' that the privilege against self-incrimination will not be
observed." 54 To the Seibert Court, the way to avoid such danger was
to follow the straightforward rule as set-up in Miranda: "[F]ailure to
give the prescribed warnings and obtain a waiver of rights before custodial questioning generally requires exclusion of any statements
obtained. Conversely, giving the warnings and getting a waiver has
generally produced a virtual ticket of admissibility .

. . .

Moreover,

Seibert recognized that the "'burden of showing admissibility rests, of
course, on the prosecution."' 5 6 With these established standards in
mind, the Seibert Court considered the purpose of the question-first
protocol. The Court observed,
When a confession so obtained is offered and challenged, attention
must be paid to the conflicting objects of Miranda and question-first.
Miranda addressed "interrogation practices ...

likely . .. to disable

[an individual] from making a free and rational choice" about speaking, and held that a suspect must be "adequately and effectively"
advised of the choice the Constitution guarantees. The object of the
question-first is to render Miranda warnings ineffective by waiting for
49 Id. at 604. The Seibert Court also referred to the practice as the "technique of interrogating in successive, unwarned and warned phases." Id. at 609. Seibert also noted that some police
departments went even further: "Some training programs advise officers to omit Miranda warnings altogether or to continue questioning after the suspect invokes his rights." Id. at 610, n.2.
50 Id. at 606, 609.
51 Id. at 611.
52 Id. at 617.
53 Id.

54 Missouri v. Seibert, 542 U.S. 600, 608 (2004) (quoting Dickerson v. United States, 530

U.S. 428, 435 (2000)).
55 Id. at 608-09 (internal footnote omitted).
56 Id. at 608 n.1 (quoting Brown v. Illinois, 422 U.S. 590, 604 (1975)).
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a particularly opportune time to give them, after the suspect has
already confessed."
Seibert condemned the question-first method as "obvious[ly]" having
the "manifest purpose" of obtaining a confession a "suspect would not
make if he understood his rights at the outset."" Thus, despite its
misgivings about Miranda the Court again preserved it from
challenge.
The Court's alternation between battering and defending
Miranda has obscured the directives of the ruling. Miranda emphasized the importance of clarity," and its progeny sought to preserve its
specificity. In Berkemer v. McCarty, the Court deemed clarity to be
"one of the principle advantages of the doctrine," for Miranda'sspecificity had the virtue of informing police, prosecutors, and courts what
60
particular actions could be committed during custodial interrogation.
As discussed in Part II, the Court's ruling in Thompkins could worsen
the situation by confusing Miranda's rulings still further.6 1

II.

BERGHUIS v. THOMPKINS

Berghuis v. Thompkins, a case involving a shooting murder in
Southfield, Michigan, 62 presented the Court with essentially two
Miranda issues: (1) whether a suspect in custodial interrogation could
impliedly assert his right to remain silent by "not saying anything for a
sufficient period of time," 63 and (2) whether the suspect could
impliedly waive his right to remain silent by eventually making an
uncoerced statement.' The Thompkins Court ultimately decided that
57 Id. at 611 (quoting Miranda v. Arizona, 384 U.S. 436, 464-65, 467 (1966)).
58 Id. at 613.
59 Miranda v. Arizona, 384 U.S. 436, 469 (1966) ("Assessments of the knowledge the defendant possessed, based on information as to his age, education, intelligence, or prior contact with
authorities, can never be more than speculation; a warning is a clearcut fact.").
60 Berkemer v. McCarty, 468 U.S. 420, 430 (1984). The Court has repeatedly aimed to
maintain Miranda's clarity, for example, praising "the desirable clarity of that rule." See New
York v. Quarles, 467 U.S. 649, 658 (1984). The Court has also praised the rule's "clarity and ease
of application." Davis v. United States, 512 U.S. 452, 461 (1994).
61 See infra Part II.
62 Berghuis v. Thompkins, 130 S. Ct. 2250, 2256 (2010).
63 Id. at 2259.
6

Id. at 2260-61.
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while a suspect must explicitly invoke his or her right to remain
silent,65 he can impliedly waive this same right.6 6
A.

Facts

Van Chester Thompkins was convicted in a jury trial of firstdegree murder, assault with the intent to commit murder, and various
firearms crimes. 67 His case arose out of a shooting near a strip mall in
Southfield, Michigan.68 Frederick France, a prosecution witness, testified that he was in a red car with Samuel Morris in the parking lot of a
strip mall when several men, one of whom was Thompkins, exited
Lou's Deli and walked in front of their car.6 9 After staring into the
red car, Thompkins got into a white van."o The van then pulled up
next to the red car and shots were fired from the van into the car's
driver's window.7 ' France, hit by several bullets, escaped.72 Morris
died of multiple gunshot wounds.73 Thompkins fled the scene.74
Three men were implicated in the shooting: Myzell Woodward,
Eric Purifoy, and Van Thompkins.7 5 Woodward contacted police, gave
a statement, and was never charged. 6 Purifoy, the van's suspected
driver, was charged with the same offenses that Thompkins would
later face but was acquitted of all counts except a weapons offense.
65 Id. at 2260 ("There is good reason to require an accused who wants to invoke his or her
right to remain silent to do so unambiguously.").
66 Id. at 2264 ("[A] suspect who has received and understood the Miranda warnings, and
has not invoked his Miranda rights, waives the right to remain silent by making an uncoerced
statement to the police.").
67 Petition for Writ of Certiorari at 6, Thompkins, 130 S. Ct. 2250 (2010) (No. 08-1470),
2009 U.S. S. Ct. Briefs LEXIS 1693 [hereinafter Petition for Writ of Certiorari].
68 Berghuis v. Thompkins, 130 S. Ct. 2250, 2256 (2010); Initial Brief: Appellee-Respondent
at 1, Thompkins, 130 S. Ct. 2250 (2010) (No. 08-1470), 2010 U.S. S. Ct. Briefs LEXIS 37 [hereinafter Respondent's Brief]. The area was described as "at Nine Mile and Greenfield, in the parking lot of a Rite-Aid/Lou's Deli strip mall area." Joint Appendix at 4a, Thompkins, 130 S. Ct.
2250 (2010) (No. 08-1470), 2009 U.S. S. Ct. Briefs LEXIS 1534 [hereinafter Joint Appendix].
69 Respondent's Brief, supra note 68, at 3.
70 Id.
71 Id.
72 Id.

73 Thompkins, 130 S. Ct. at 2256; Respondent's Brief, supra note 68, at 1.
74 Thompkins, 130 S. Ct. at 2256.
75 Respondent's Brief, supra note 68, at 1.
76 Id.

77 Id. at 1, 4.
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Thompkins was not arrested until over a year after the incident, near
Columbus, Ohio."
After obtaining an arrest warrant, Detectives Christopher
Helgert7 9 and Dave Doweling,so of the Southfield Police Department,
travelled to the county jail in Columbus to question Thompkins."' The
interrogation, which took place in "an austere, 8 x 10 foot room" at
the jail,82 started at 1:30 in the afternoon and continued for two hours
and forty-five minutes.8 Thompkins sat "in a chair that resembled a
school desk (it had an arm on it that swings around to provide a surface to write on)."' At the outset, Detective Helgert gave Thompkins
a "Notification of Constitutional Rights and Statement" form, and
asked him to read aloud the fifth warning on the document.85 Satisfied that Thompkins knew English and was literate, Detective Helgert
then read him the four remaining warnings and asked that he sign the
form to show he understood his rights.86 Helgert gave conflicting testimony about whether he "verbally confirmed" that Thompkins
understood his rights.' Regardless, Thompkins refused to sign.
78 Id. at 1. Some circumstances surrounding Thompkins' arrest cast doubt on his sophistication regarding contact with law enforcement. When arrested, Thompkins offered an alias, only
to respond "What?" when the officer, suspecting his real identity, called out to him, "Van." Id.
at 5.
79 Joint Appendix, supra note 68, at 4a.
80 Id. at 8a.
81 Id. at 7a-8a.

82 Respondent's Brief, supra note 68, at 5.
83 Joint Appendix, supra note 68, at 12a, 16a.
8 Berghuis v. Thompkins, 130 S. Ct. 2250, 2256 (2010) (citing Joint Appendix, supra note
68, at 144a-45a).
85 Id. (citing Joint Appendix, supra note 68, at 8a). The document provided:
Notification of Constitutional Rights and Statement
1. You have the right to remain silent.
2. Anything you say can and will be used against you in a court of law.
3. You have a right to talk to a lawyer before answering any questions and you have the
right to have a lawyer present with you while you are answering any questions.
4. If you cannot afford to hire a lawyer, one will be appointed to represent you before
any questioning, if you wish one.
5. You have the right to decide at any time before or during questioning to use your right
to remain silent and your right to talk with a lawyer while you are being questioned.
Id.
86 Id. (citing Joint Appendix, supra note 68, at 8a-9a).
87 Id. The Court noted that, "at a suppression hearing, Helgert testified that Thompkins
verbally confirmed that he understood his rights" while, "at trial, Helgert stated, 'I don't know
that I orally asked him' whether Thompkins understood his rights." Id. (citing Joint Appendix,
supra note 68, at 9a, 148a).
88 Id.
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The detectives "then began an interrogation."89 The conversation, however, was "'very, very one-sided."' 9 0 Detective Helgert
admitted that since Thompkins was "'peculiar, sullen,"' and "'largely'
remained

silent,"

the interview

was

"'nearly

a monologue.''91

Thompkins did refuse a peppermint and volunteered that the chair he
was "'sitting in was hard.'" 9 2 Although Helgert told Thompkins,
"This is your chance to provide your version. Eric Purifoy's provided
a version, witnesses have provided versions," 93 and "[n]ow's your
chance to give a statement,"9 4 Thompkins offered essentially monosyllabic replies of "yeah," "no," or "I don't know."95 Both detectives
"talked .. .just repeating that theme. Being really quite repetitious in
the monologue, 'This is your opportunity to talk. What do you think
is going to happen? Who is going to speak up for you if you don't
speak up for yourself?"' 9 6 Helgert noted that sometimes, Thompkins
would make eye contact, or nod,97 or put his head in his hands. 98 The
detectives also offered Thompkins a justification, suggesting, "Maybe
those boys drew down on you." 99
Helgert testified that approximately 2 hours and 45 minutes into
the interrogation, 0 0 "I asked him, tried a different tact, I guess what
you call a spiritual tact . . . ."o' Helgert asked, "Do you believe in

God?" Thompkins made eye contact with Helgert and said "Yes," as
his eyes "'well[ed] up with tears."' Helgert asked, "Do you pray to
God to forgive you for shooting that boy down?" Thompkins
answered "Yes" and looked away. 02 These statements were offered
against Thompkins at his jury trial.' 03
89 Id.

90 Berghuis v. Thompkins, 130 S. Ct. 2250, 2267 (2010) (Sotomayor, J., dissenting) (citing
Joint Appendix, supra note 68, at 10a, 17a).
91 Id. (citing Joint Appendix, supra note 68, at 10a, 17a, 19a, 149a).
92 Id. at 2257 (majority opinion) (citing Joint Appendix, supra note 68, at 152a).
93 Joint Appendix, supra note 68, at 16a.
94 Id. at 17a.
95 Thompkins, 130 S. Ct. at 2257 (citing Joint Appendix, supra note 68, at 23a-24a).
96 Joint Appendix, supra note 68, at 21a.
97 Id.
98 Thompkins, 130 S. Ct. at 2267 (Sotomayor, J., dissenting) (citing Joint Appendix, supra
note 68, at 23a-24a).
99 Joint Appendix, supra note 68, at 16a.
100 Thompkins, 130 S. Ct. at 2257.
101 Joint Appendix, supra note 68, at 10a-I1a.
102 Thompkins, 130 S. Ct. at 2257 (citing Joint Appendix, supra note 68, at 11a, 153a).
103 See id.

CIVIL

418

B.

RIGHTs LAw JOURNAL

[Vol. 21:3

The Court's Opinion in Berghuis v. Thompkins

In Berghuis v. Thompkins, the Court addressed two issues in considering whether police violated Miranda in obtaining Thompkins's
statements: (1) invocation, and (2) waiver.c$ In examining invocation, the Court focused on whether Thompkins had invoked his Fifth
Amendment privilege to remain silent by "not saying anything for a
sufficient period of time, so the interrogation should have ceased
before he made his inculpatory statements."10 The Court also
examined whether Thompkins had knowingly and voluntarily waived
his Miranda rights."o6 The Court found against Thompkins on both of
these issues.10 7
1. Invocation of Miranda's Right to Remain Silent
Justice Kennedy, who wrote the Court's opinion, found that
Thompkins's actions, or lack thereof, did not constitute invocation. 08
To constitute invocation, one must "unambiguously" invoke
Miranda's right to counsel; failure to do so allows police to continue
questioning without even the need for questions clarifying the suspect's intent.' 09 Though conceding that the unambiguous invocation
rule was crafted solely for Miranda'sright to counsel, rather than its
right to remain silent, Thompkins concluded that "there is no principled reason to adopt different standards" for measuring the invocation of either right.' 0
The Court, however, did find "good reason" for creating an
unambiguous invocation requirement."' Such a rule would create an
"objective inquiry," providing police with clear guidance and protec10 Id. at 2259, 2260. See also id. at 2255-56 (considering whether Thompkins's lawyer's
"failure to ask for an instruction relating to testimony from an accomplice was ineffective assistance by defense counsel" (citing Strickland v. Washington, 466 U.S. 668 (1984))). This particular issue is beyond the scope of this article.
105 Id. at 2259.

106 Id. at 2263 ("In these circumstances, Thompkins knowingly and voluntarily made a
statement to police, so he waived his right to remain silent.").
107 Id. at 2260, 2263-64.
108 Berghuis v. Thompkins, 130 S. Ct. 2250, 2259 (deeming Thompkins's argument
"unpersuasive").
109 Id. at 2259-60 (citing Davis v. United States, 512 U.S. 452, 459, 461-62 (1994)). The
intent referred to here is the suspect's intent, in making his ambiguous statement, to invoke (or
not invoke) his right to remain silent.
110 See id.at 2260 (citing Solem v. Stumes, 465 U.S. 638, 648 (1984)).
III Id.
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tion from wrong guesses about a suspect's intent regarding invocation
of the right to remain silent. 112 In applying this objective inquiry to
the facts, the Court concluded that Thompkins failed to say that he
wished to remain silent or that he did not want to talk to police, and,
thus, never triggered his "'right to cut off questioning.'""13
2.

Waiver of Miranda's Right to Remain Silent

Thompkins fared no better on the waiver issue. Here, the Court
dutifully noted that, "Even absent the accused's invocation of the
right to remain silent, the accused's statement during a custodial interrogation is inadmissible at trial unless the prosecution can establish
that the accused 'in fact knowingly and voluntarily waived Miranda
rights' when making the statement."" 4 The waiver inquiry therefore
had "two dimensions": (1) the awareness of the nature of the right
and the consequences of its abandonment, 15 and (2) the voluntariness
of the choice to relinquish the right." 6
In assessing waiver, the Court had to overcome Miranda's clear
warning that "waivers are difficult to establish absent an explicit written waiver or a formal, express oral statement" as well as Miranda's
refusal to presume waiver from either silence or the eventual
obtaining of a confession." 7 Thompkins, however, believed that later
cases had lessened Miranda's"heavy burden," noting that subsequent
decisions "demonstrate that waivers can be established even absent
formal or express statements of waiver . . . .""' According to those

post-Miranda cases, waiver could be "implied from all the circumstances," and thus the prosecution need not show that a waiver of
Miranda was expressly made." 9
Id. (citing Davis, 512 U.S. at 458-59).
Id. (citing Michigan v. Mosley, 423 U.S. 96, 103 (1975)).
114 Berghuis v. Thompkins, 130 S. Ct. 2250, 2260 (2010) (citing North Carolina
v. Butler,
441 U.S. 369, 373 (1979)).
115 Id. (stating that the issue was whether the waiver was "made with the full awareness of
both the nature of the right being abandoned and the consequences of the decision to abandon
it" (quoting Moran v. Burbine, 475 U.S. 412, 421 (1986))).
116 Id. (stating the waiver "must be voluntary in the sense that it was the product of a free
and deliberate choice rather than intimidation, coercion, or deception" (quoting Burbine, 475
U.S. at 421)).
117 Id. at 2260-61 (citing Miranda v. Arizona, 384 U.S. 436, 475 (1966)).
11s See id. at 2261.
"9 Id. (citing Butler, 441 U.S. at 373, 376).
112
113
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After establishing what was not necessary for a waiver,
Thompkins waded through precedent that attempted to explain what
constitutes a waiver. The Court noted that Butler held that "a waiver
of Miranda rights may be implied through 'the defendant's silence,
coupled with an understanding of his rights and a course of conduct
indicating waiver,"' yet provided no specifics on the precise "course of
conduct" that indicated waiver.120 Further, Thompkins, without elaborating, offered that "the law can presume that an individual who,
with a full understanding of his or her rights, acts in a manner inconsistent with their exercise has made a deliberate choice to relinquish
the protection those rights afford."121 Clarity only returned when the
Court considered what a waiver did not require: "a formalistic waiver
procedure."' 2 2 Thus, unlike invocation, waiver could be established by
implication and informal communication. 2 3
Although the Court found that Thompkins had failed to invoke
his right to remain silent, it determined that he did sufficiently communicate his waiver of that right. 124 Thompkins reached this result by
noting a lack of evidence: "There is no basis in this case to conclude
that he did not understand his rights; and on these facts it follows that
he chose not to invoke or rely on those rights when he did speak." 2 5
Further, the Court found Thompkins's answer about whether he
prayed to God to itself be "a course of conduct indicating waiver. "126
Recognizing Thompkins's answer as a waiver enabled the Court to
clarify its rule: "[A]fter giving a Miranda warning, police may interrogate a suspect who has neither invoked nor waived his or her Miranda
120 Berghuis v. Thompkins, 130 S. Ct. 2250, 2261 (2010) (citing North Carolina v. Butler,
441 U.S. 369, 373 (1979)).
121 Id. at 2262 (citing Colorado v. Connelly, 479 U.S. 157, 169-70 (1986); Butler, 441 U.S. at
372-76)).
122 Id.

123 Id. at 2263 (citing Butler, 441 U.S. at 373). Thompkins had contended that, "even if his
answer to Detective Helgert could constitute a waiver of his right to remain silent, the police
were not allowed to question him until they obtained a waiver first." Id. Not concerned about
confusion or guessing in the waiver context, the Court responded that, "courts can infer waiver
of Miranda rights 'from the actions and words of the person interrogated."' Berghuis v.
Thompkins, 130 S. Ct. 2250, 2263 (2010) (quoting Butler, 441 U.S. at 373).
124 Id. at 2262, 2264.
125 Id. at 2262.

126 Id. at 2263 (citing Butler, 441 U.S. at 373). Perhaps hoping that mere repetition would
increase the persuasiveness of its argument, the Court, only a few lines later, again stated,
"Thompkins' answer to Helgert's question about praying to God for forgiveness for shooting the
victim was sufficient to show a course of conduct indicating waiver." Id.
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rights," and, therefore, the detectives were "not required to obtain a
waiver of Thompkins'[s] Miranda rights before commencing the interThus, "a suspect who has received and understood the
rogation.
Miranda warnings, and has not invoked his Miranda rights, waives the
right to remain silent by making an uncoerced statement to the
police." 128 Because Thompkins, understanding his right to remain
silent, did not invoke the right but waived it when he voluntarily
admitted to police that he prayed to God.12 9
III.

CONCERNS CREATED BY THOMPKINS

The reasoning Justice Kennedy advanced for Thompkins's holdings create a series of concerns for courts who will have to implement
the new rulings. The first, and perhaps the most glaring, problem is
Thompkins's requirement that a suspect in custodial interrogation
who wishes to remain silent can only exercise this Fifth Amendment
right by breaking silence.130 This ruling is not only counter-intuitive,
but is inconsistent with the implications present in the warnings themselves.13 ' Further, Thompkins essentially shifted the burden of persuasion for invocation from the police to the suspect.132 This foists the
duty of clarity upon the suspect who, frightened and uncertain, might
be the person in the worst position to communicate clearly. This shift
in proof also relieves police, who as experienced professionals are well
versed in clear communication, of an obligation they could more easily meet. Moreover Thompkins's alteration of the requirements for
waiver of Miranda's right to remain silent demonstrates a significant
departure from the standards Miranda originally established. The
cumulative impact of these dramatic changes casts doubt on the
Court's continued belief in the legitimacy of the Miranda ruling.
127 Id. at 2264.

128 Berghuis v. Thompkins, 130 S. Ct. 2250, 2264 (2010).
129 Id. at 2257, 2264.
130 Id. at 2260 ("Thompkins did not say that he wanted to remain silent or that he did not
want to talk with police. Had he made either of these simple, unambiguous statements, he would
have invoked his 'right to cut off questioning."' (quoting Michigan v. Mosley, 423 U.S. 96, 103
(1975))).
131 Doyle v. Ohio, 426 U.S. 610, 618 (1976) ("[W]hile it is true that Miranda warnings
contain no express assurance that silence will carry no penalty, such assurance is implicit to any
person who receives the warnings.").
132 Thompkins, 130 S. Ct. at 2260 ("There is good reason to require an accused who wants
to invoke his or her right to remain silent to do so unambiguously."); see infra Part III.B.
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Thompkins Created a Catch-22 by Mandating That Suspects
Who Wish to Remain Silent Can Do So Only by Speaking

The Court ruled that because Thompkins "did not say that he
wanted to remain silent," he failed to invoke this right.13' According
to the Court, if one wishes to remain silent, one must first break that
silence. Paradoxically, if a suspect exercises his right to remain silent
by simply remaining silent, such behavior might not constitute an
invocation. Thus, only suspects willing to say something can guarantee their right to remain silent. Such reasoning would be all too familiar to Yossarian, the protagonist in Joseph Heller's Catch-22.13 4 This
logical trap was explained as follows:
There was only one catch and that was Catch-22, which specified that
a concern for one's own safety in the face of dangers that were real
and immediate was the process of a rational mind. Orr was crazy and
could be grounded. All he had to do was ask; and as soon as he did,
he would no longer be crazy and would have to fly more missions. Orr
would be crazy to fly more missions and sane if he didn't, but if he was
sane he had to fly them. If he flew them he was crazy and didn't have
to; but if he didn't want to he was sane and had to. Yossarian was
moved very deeply by the absolute simplicity of this clause of Catch22 and let out a respectful whistle.135
The Catch-22 Thompkins created, however, is not so humorous.
Moreover, it is exacerbated by the content of the Miranda warnings
themselves. Over three decades ago in Doyle v. Ohio, the Court recognized that a listener could draw logical yet problematic inferences
from Miranda's warnings.13 6 In Doyle, two dealers, Doyle and Wood,
were arrested (and given their Miranda warnings) for selling ten
pounds of marijuana to a police informant named Bonnell.137 During
the subsequent trial, both defendants testified that they were framed
133 Thompkins, 130 S. Ct. at 2260.
134 JOSEPHi HELLER, CA-rci-22 (Simon & Schuster Classics 2004) (1955).
135 Id. at 52.
136 Doyle v. Ohio, 426 U.S. 610, 617-19 (1976) ("[W]hile it is true that the Miranda warnings contain no express assurance that silence will carry no penalty, such assurance is implicit to
any person who receives the warnings. In such circumstances, it would be fundamentally unfair
and a deprivation of due process . .. to allow the arrested person's silence to be used to impeach
an explanation subsequently offered at trial.").
137 Id. at 611.
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by Bonnell, who was the actual drug dealer.'3 On cross examination,
the prosecution impeached the defendants with their failure to offer
this exculpatory story at the scene of the arrest.139
The Court found that "silence in the wake of [Miranda] warnings
may be nothing more than the arrestee's exercise of these Miranda
rights," making every case of post-warning silence "insolubly ambiguous."l 40 While Miranda contained "no express assurance that silence
will carry no penalty, such assurance is implicit to any person who
receives the warnings.""4 Justice White employed similar reasoning
in his concurring opinion in United States v. Hale.'4 2 There, he
declared,
It does not comport with due process to permit the prosecution during
trial to call attention to [a defendant's] silence at the time of arrest and
to insist that because he did not speak about the facts of the case at
that time, as he was told he need not do, an unfavorable inference
might be drawn as to the truth of this trial testimony. Surely [the
defendant] was not informed here that his silence, as well as his words,
could be used against him at trial. Indeed, anyone would reasonably
conclude from Miranda warnings that this would not be the case. 43
Doyle therefore held that impeaching the defendant with post-warning silence violated Fourteenth Amendment Due Process.14
In Thompkins, the Miranda warnings presented problems analogous to those in Doyle. First, Thompkins's actions were as ambiguous
138 Id. at 611-12.
139 Id. at 613-14.

140 Id. at 617 (citing United States v. Hale, 422 U.S. 171, 177 (1975)).
141 Id. at 618.

142 Hale, 422 U.S. 171.
143 Id. at 182-83 (White, J., concurring) (citing Johnson v. United States, 318 U.S. 189, 196-

99 (1943)).
144 Doyle, 426 U.S. at 619. The Court has adhered to Doyle's ruling in subsequent cases.
In Jenkins v. Anderson, the Court allowed impeachment by use of silence only because, in its
case: "[N]o governmental action induced [the defendant] to remain silent before arrest. The
failure to speak occurred before the [defendant] was taken into custody and given Miranda
warnings. Consequently, the fundamental unfairness present in Doyle is not present in this
case." Jenkins v. Anderson, 447 U.S. 231, 240 (1980). Similarly, in Fletcher v. Weir, the Court
noted, "we have consistently explained Doyle as a case where the government had induced
silence by implicitly assuring the defendant that his silence would not be used against him."
Fletcher v. Weir, 455 U.S. 603, 606 (1982). Fletcher's facts lacked "the sort of affirmative assurances embodied in the Miranda warnings," and therefore was distinguishable from Doyle. Id. at
607.
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as Doyle's; after reading and hearing the warnings, Thompkins acted
so ambiguously that the Court explicitly labeled his behavior as such
and then proceeded to fault him for being so equivocal. 45 Second, the
warnings read to Thompkins, similar to those given in Doyle, warned
the hearer that "[a]nything you say can and will be used against you in
a court of law."14 6 Although Thompkins involved similar warnings,
Thompkins applied a much more serious penalty for the suspect's
ambiguous behavior after hearing such warnings. While Doyle only
exposed a defendant to impeachment, Thompkins allowed evidence
to be presented against the defendant in the case in chief.147
One could, of course, reject the Court's premise that
Thompkins's actions were actually ambiguous. The Court's rationale
strains credibility when it contends that the interrogating officer did,
or any reasonable officer could, genuinely believe that a person who
refused to sign the Miranda waiver, sullenly avoided eye contact, held
his head in his hands, and offered mostly monosyllabic responses to an
hours-long monologue and repeated entreaties to share his side of the
story was readily willing to engage in conversation. In its subsequent

discussion of waiver, Thompkins happily embraced the contention
that an accused's implied conduct could have a significant affect on his
right to remain silent. 148 Yet with invocation, the Court required an
145 See Berghuis v. Thompkins, 130 S. Ct. 2250, 2260 (2010) ("Thompkins did not say that
he wanted to remain silent or that he did not want to talk with the police. Had he made either of
these simple, unambiguous statements, he would have invoked his 'right to cut off questioning.'
Here he did neither, so he did not invoke his right to remain silent." (citing Michigan v. Mosley,

423 U.S. 96, 103 (1975)).
146 Id. at 2256; see Doyle, 426 U.S. at 618-19 ("The warnings mandated by [Miranda] ...
require that a person taken into custody be advised immediately that he has the right to remain
silent, that anything he says may be used against him, and that he has a right to retained or
appointed counsel before submitting to interrogation.").
147 Miranda's implied warning that anything said might be used against the accused (as
recognized in Doyle) might provide the "principled reason" the Thompkins Court could not
detect when it declared, "there is no principled reason to adopt different standards for determining when an accused has invoked the Miranda right to remain silent and the Miranda right to
counsel at issue in Davis." Thompkins, 130 S. Ct. at 2260. Overlooked by Thompkins was the
fact that the right to remain silent carries with it an implied warning against speech while the
right to counsel does not. Therefore, requiring an unambiguous invocation of the right to remain
silent sets up a conflict with the implied warning that speech can be used against the accused.
148 See id. at 2262 ("Where the prosecution shows that a Miranda warning was given and
that it was understood by the accused, an accused's uncoerced statement establishes an implied
waiver of the right to remain silent."). The Thompkins Court did note that the accused "said
that he 'didn't want a peppermint' that was offered to him by the police and that the chair he was
'sitting in was hard."' Id. at 2257 (quoting Joint Appendix, supra note 68, at 152a). Such statements are hardly relevant to whether the defendant was conversing with officers for Miranda
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explicit statement, dredging up the notion that a "talismanic incantation"14 9 was necessary to fulfill a requirement of Miranda. This reliance on specific language has been repeatedly rejected by the Court,
which has instead looked for the full conveyance of a message rather
than the utterance of particular words.15 o Considering the interrogation as a whole, the facts reasonably point to only one conclusion:
Thompkins invoked his Miranda rights.
B.

Thompkins Improperly Placed the Burden of Persuasion
Regarding Invocation on the Suspect Rather Than on the
Police

Thompkins handled ambiguous information deriving from custodial interrogation in a manner directly contrary to Miranda'sdictates.
In both cases, the Court had to work with less than complete information, yet each placed the burden of closing the information gap on
different parties. Miranda blamed much of its ignorance regarding
the details of interrogations on police secrecy, which created "a gap"
in the Court's knowledge as to precisely what occurs in the interrogation rooms."' Since police created this "privacy"152 "for no purpose
other than to subjugate the individual to the will of his examiner,"5 3
Miranda imposed upon law enforcement the duty to provide explicit
purposes. The Court in Oregon v. Bradshaw, albeit in the context of defendant's initiation of
conversation after invoking his Miranda right to counsel, found statements such as "a request for
a drink of water or a request to use a telephone" to be "so routine that they cannot be fairly said
to represent a desire on the part of the accused to open up a more generalized discussion relating
directly or indirectly to the investigation." Oregon v. Bradshaw, 462 U.S. 1039, 1045 (1983).
Statements referring to such "routine incidents of the custodial relationship" were therefore not
relevant to the Miranda inquiry in the case. Id.at 1045. Although in the different context of
whether an accused has invoked his Miranda right to remain silent, Thompkins' statements
about peppermints and chairs seem to be similarly irrelevant to the Miranda inquiry.
149 California v. Prysock, 453 U.S. 355, 359 (1981).
150 See, e.g., Duckworth v. Eagan, 492 U.S. 195, 202 (1989) ("We have never insisted that
Miranda warnings be given in the exact form described in that decision."); California v. Prysock,
453 U.S. 355, 359 (1981) ("This Court has never indicated that the 'rigidity' of Miranda extends
to the precise formulation of the warnings given a criminal defendant. . . . Quite the contrary,
Miranda itself indicated that no talismanic incantation was required to satisfy its strictures.").
151 Miranda v. Arizona, 384 U.S. 436, 448 (1966). The Court did note, however, that
despite the "gap" created by police secrecy, police manuals and texts are "[a] valuable source of
Id.
information about present police practices .....
152 Id. at 449 ("The officers are told by the manuals that the 'principal psychological factor
contributing to a successful interrogation is privacy-being alone with the person under interrogation."' (quoting. INBAu & ReID, supra note 24, at 1)).
153 Id. at 457.
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warnings to each suspect about to undergo custodial interrogation.15 4
The Miranda Court refused to make exceptions for suspects who
might already understand their rights:
The Fifth Amendment privilege is so fundamental to our system of
constitutional rule and the expedient of giving an adequate warning as
to the availability of the privilege so simple, we will not pause to
inquire in individual cases whether the defendant was aware of his
rights without a warning being given.' 55
Miranda also placed the burden on police to be alert to a suspect's invocation of rights, declaring, "If the individual indicates in
any manner, at any time prior to or during questioning, that he wishes
to remain silent, the interrogation must cease." 15 6 Moreover, Miranda
placed a "heavy burden" on the government to establish a suspect's
waiver of "his privilege against self-incrimination and his right to
retained or appointed counsel."l 57 The Miranda Court was unapologetic about burdening the police, asserting, "Since the State is
responsible for establishing the isolated circumstances under which
the interrogation takes place and had the only means of making available corroborated evidence of warnings given during incommunicado
interrogation, the burden is rightly on its shoulders."' 5 Miranda thus
felt confident that it could place the onus on law enforcement to
establish proper procedure:
In dealing with custodial interrogation, we will not presume that a
defendant has been effectively apprised of his rights and that his privilege against self-incrimination has been adequately safeguarded on a
record that does not show that any warnings have been given or that
any effective alternative has been employed. Nor can a knowing and
intelligent waiver of these rights be assumed on a silent record."15 9
In curious contrast, Thompkins placed the burden of clarity upon
the shoulders of the defendant. The suspect must now avoid ambigu154 Id. at 444-45.

155 Id. at 468.
156 Id. at 473-74.

157 Miranda v. Arizona, 384 U.S. 436, 475 (1966) (citing Escobedo v. Illinois, 378 U.S. 478,
490 n.14 (1964)).
158 Id.

159 Id. at 498-99.
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ity or equivocation with a clear statement, and any failure to do so
relieves police of any obligation to stop interrogating or to ask clarifying questions.1 60 The Thompkins Court has seemingly lost faith in law
enforcement's ability to form judgments in the face of ambiguity. The
Thompkins Court worried that if it ruled differently it would create
"difficulties of proof" and would force police into making "difficult
decisions about an accused's unclear intent." 16 1 Police, impotent to
solve ambiguity, might "guess wrong," and, thus, cause evidence to be
suppressed.162 The officers the Thompkins Court envisioned seem
helpless to make sense of a situation that Miranda recognized is of
their own making-the interactions between police and suspect in custodial interrogation. Rather than simply asking for an explicit waiver,
Thompkins's police, ever befuddled, can only scratch their heads in
mystery.
A logical inference from the Court's rationale in
Thompkins's is that the Court believes that today's officers seemingly
do not measure up to their predecessors in the 1960s.
Since Thompkins believed officers were no longer able to cope
with ambiguity, suspects undergoing custodial interrogation were left
to assume the initiative. Yet, as noted by Justice Souter, "criminal
suspects .

.

. would seem an odd group to single out for the Court's

demand of heightened linguistic care."I63 Being "'run through [a]
menacing police interrogation,"'164 these suspects, intimidated and
overwhelmed, may lose any "ability to speak assertively . . . .
Moreover, studies have indicated that people "who feel intimidated or
powerless are more likely to speak in equivocal or nonstandard terms
160 See Berghuis v. Thompkins, 130 S. Ct. 2250, 2259-60 (2010) ("If an accused makes a
statement concerning the right to counsel 'that is ambiguous or equivocal' or makes no statement, the police are not required to end the interrogation, or ask questions to clarify whether the
accused wants to invoke his or her Miranda rights." (quoting Davis v. United States, 512 U.S.
452, 461-62 (1994)).
161 Id. at 2260 (citing Davis, 512 U.S. at 458-59, 461).
162 Id. (quoting Davis, 512 U.S. at 461).
163 Davis v. United States, 512 U.S. 452, 469 (1994) (Souter, J., concurring). Justice Souter
noted, "A substantial percentage of [suspects] lack anything like a confident command of the
English language .... " Id. at 469 (citing United States v. De le Jara, 973 F.2d 746, 750 (9th Cir.
1992)). "[A]nd many are 'woefully ignorant,' and many more will be sufficiently intimidated by
the interrogation process or overwhelmed by the uncertainty of their predicament that the ability to speak assertively will abandon them." Id. at 469-70 (citing Miranda v. Arizona, 384 U.S.
436, 468 (1966); Davis v. North Carolina, 384 U.S. 737, 742 (1966)).
164 Id. (quoting Miranda, 384 U.S. at 457).
165 Id. at 470.
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when no ambiguity or equivocation is meant."1 6 6 Paradoxically, the
Court placed the burden of clarity on the one party most apt to be
confused, upset, or frightened.
Instead, the task of establishing clear communication should be
given to those best positioned to handle it-the police. Unlike suspects, officers are rarely surprised by the fact that a custodial interrogation is about to occur; they are, after all, the ones who typically
initiate the process. Also, unlike suspects, officers do not view police
questioning as an extraordinary event, but rather as a matter of routine. Further, police are members of a professional and specially
trained organization and, therefore, possess the resources to study,
practice, and perfect protocols that become a part of the organizational routine. Viewed in this light, Detective Helgert's conflicting
testimony about whether he verbally confirmed that Thompkins
understood his rights is especially troubling. 167 The Court's shifting of
the burden of persuasion regarding invocation of the right to remain
silent from police to suspect does nothing to stem such sloppy police
work. Without incentive to clarify the suspect's wishes, police may
seek ambiguity rather than aim to dispel it.
C.

Thompkins's Ruling on Waiver of the Right to Remain Silent

Thompkins's rulings on waiver differed dramatically from
Miranda's. Miranda refused to recognize a waiver as effective "unless
specifically made after the warnings we here delineate have been
given."168 Chief Justice Warren noted that, while a request for a lawyer "secures [the suspect's] right to have one, his failure to ask for a
lawyer does not constitute a waiver."' 69 Not only did Miranda place
the "heavy burden" of establishing waiver on the government, it
explicitly warned that "a valid waiver will not be presumed simply
166 Id. at 470 n.4 (citing WILuAM M. O'BARiR, LINGUISTic EvIDENCE: LANGUAGE, POWER

61-71 (1982)).
167 See Berghuis v. Thompkins, 130 S. Ct. 2250, 2256 (2010).
168 Miranda, 384 U.S. at 470. This language came from Miranda'sdiscussion of waiver of
the right to counsel rather than waiver of the right to silence. See id. Thompkins, however,
declared that "there is no principled reason to adopt different standards for determining when
an accused has invoked the Miranda right to remain silent and the Miranda right to counsel."
Thompkins, 130 S. Ct. at 2260. The validity of such an assertion is questioned infra, Section
IV.C. Therefore, analyzing waiver of the right to remain silent with language regarding the right
to counsel is fair to the Court, for it has made the same equation.
169 Miranda, 384 U.S. at 470.
AND STRATEGY IN TiE COURTROOM
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from the silence of the accused after warnings are given or simply
from the fact that a confession was in fact eventually obtained."'
Indeed, the very existence of a "lengthy interrogation or incommunicado incarceration before a statement is made is strong evidence that
the accused did not validly waive his rights."17 1
Unlike Miranda, Thompkins focused not on what needed to be
established for waiver, but on what need not be proven, repeating that
waiver could be shown "absent formal or express statements of
waiver," that it could be "implied from all the circumstances," and
that it need not be expressed.17 2 Further, Thompkins reiterated that
prior case law had reduced Miranda's "heavy burden" standard to a
"preponderance of the evidence."1 73 Thompkins then provided a
roadmap for trial judges to follow when presented with a waiver issue.
First, police must establish that they did in fact give the accused the
Miranda warnings.'7 4 Then, the trial court must assess whether the
suspect made an implied or expressed waiver by studying the "whole
course of questioning . . . .""

Because waiver can be determined by

looking at the entire course of questioning, Thompkins concluded that
"after giving the Miranda warning, police may interrogate a suspect
who has neither invoked nor waived his or her Miranda rights[,]" and,
therefore, "police were not required to obtain a waiver of
Thompkins's Miranda rights before commencing the interrogation."1 76
Thus, police could begin questioning, hoping, or anticipating that all
the circumstances would establish waiver by the end of the interrogation. Not only does this practice place the cart of confession before
the horse of waiver, it creates a setting rife with uncertainty, for while
police question the accused, they cannot predict how the "whole

Id. at 475.
Id. at 476 ("In these circumstances the fact that the individual eventually made a statement is consistent with the conclusion that the compelling influence of the interrogation finally
forced him to do so.").
172 Thompkins, 130 S. Ct. at 2261.
173 Id. ("And in a later case, the Court stated that this 'heavy burden' is not more than the
burden to establish waiver by a preponderance of the evidence." (citing Colorado v. Connelly,
479 U.S. 157, 168 (1986))).
174 Id. at 2264 (citing Miranda, 384 U.S. at 471).
'75 Id. (citing Miranda, 384 U.S. at 476).
176 Id.
170
171
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course of questioning" will turn out, and, therefore, cannot know if
they are gathering admissible information."17
Perhaps sensing this problem, Thompkins offered a clarification:
"[A] suspect who has received and understood the Miranda warnings,
and has not invoked his Miranda rights, waives the right to remain
silent by making an uncoerced statement to the police.""' Applying
this new rule to the facts at hand, the Court ruled that Thompkins,
understanding his Miranda rights and failing to invoke them, "waived
his right to remain silent by making a voluntary statement to the
police."1 79 Specifically, when Thompkins answered Helgert's question, "Do you believe in God?" he waived his Miranda right to remain
silent.'
By this reasoning, the Court short-circuited the analysis,
causing the incriminating statement itself to stand in as Thompkins's
waiver. This does, however, have the merit of providing clear guidance to police; once the interrogating officer has determined that the
accused understands his Miranda rights, he is free to question the suspect, even though the suspect has neither invoked nor waived his
rights, because any uncoerced incriminating statement obtained will
itself amount to a waiver of Miranda. It creates a win-win for police.
If the suspect makes an admission, this very statement amounts to a
waiver; if the suspect does not make an admission, there is no statement to exclude for questioning the suspect without obtaining a
waiver of Miranda rights.st
Thompkins did note that the incriminating statement that triggered the waiver must be "uncoerced."'182 To assess the voluntariness
of such a statement, the Court fell back on the Fourteenth Amendment formula stated in Colorado v. Connelly, asserting, "There is
obviously no reason to require more in the way of a 'voluntariness'
inquiry in the Miranda waiver context than in the [due process] con177 Thompkins rejected ambiguous invocations in order to free officers from uncertainty
and confusion. Id. at 2260 (citing Davis v. United States, 512 U.S. 452, 461 (1994)).
178 Berghuis v. Thompkins, 130 S. Ct. 2250, 2264 (2010).
179 Id.

180 See id. at 2263, 2264 ("Thompkins's answer to Detective Helgert's question about
whether Thompkins prayed to God for forgiveness for shooting the victim is a 'course of conduct
indicating waiver' of the right to remain silent." (citing North Carolina v. Butler, 441 U.S. 369,
373 (1979))).
181 Thompkins's reasoning conflicted with Miranda's admonition that, "a valid waiver will
not be presumed simply from the silence of the accused after warnings are given from the fact
that a confession was in fact eventually obtained." Miranda v. Arizona, 384 U.S. 436, 475 (1966).
182 Thompkins, 130 S. Ct. at 2264.

Do You

2011)

BELIEVE IN MIRANDA?

431

fession context."18 3 Over a quarter century ago, the Court fully considered voluntariness in Schneckloth v. Bustamonte, a case that
applied the voluntariness test of confessions to consent searches."
The Schneckloth Court realized that voluntariness was not subject to a
mechanical test easily applicable to "the host of situations where is has
arisen."' Voluntariness could not literally mean a "knowing choice,"
for "all incriminating statements-even those made under brutal
treatment-are 'voluntary' in the sense of representing a choice of
alternatives."' 8 6 Neither could the concept simply entail "but for"
cause-whether "the statement would have been made even absent
inquiry or other official action."1 87 Under such a standard, "virtually
no statement would be voluntary because very few people give incriminating statements in the absence of official action of some kind."' 88
The Schneckloth Court recognized that its voluntariness inquiry
was a sophisticated "accommodation of the complex values implicated
in police questioning," including law enforcement's need of confession
as an effective tool and society's belief that police should fairly pursue
In striking the balance between competing interests, the
justice.'
Court sought to determine whether an accused's will was overborne
by assessing "the totality of all the surrounding circumstances-both
the characteristics of the accused and the details of the interrogation." 9 0 Characteristics of the accused included a consideration of the
individual's age, '9' education level,' 92 and intelligence. 193 The details
of the interrogation focused on such matters as the length of deten1 and
tion,' 94 the "repeated and prolonged nature of the questioning,"'9
183 Id. at 2262 (quoting Colorado v. Connelly, 479 U.S. 157, 169-70 (1986)).
184 Schneckloth v. Bustamonte, 412 U.S. 218, 223 (1973). In Schneckloth, the Court concluded, "there is no reason for us to depart in the area of consent searches, from the traditional
definition of 'voluntariness."' Id. at 229.
185 Id. at 224. The Court dramatically characterized voluntariness as "itself an amphibian."
Id. (quoting Culombe v. Connecticut, 367 U.S. 568, 604-605 (1961)).
186 Id. (quoting Paul M. Bator & James Vorenberg, Arrest, Detention, Interrogationand the
Right to Counsel: Basic Problems and Possible Legislative Solutions, 66 Couwm. L. REV. 62, 7273 (1966)).
187 Id.
188 Id. at 224 (quoting Bator & Vorenberg, supra note 186, at 72-73).

189

Id. at 224.

Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973).
Id. (citing Haley v. Ohio, 332 U.S. 596 (1948)).
Id. (citing Payne v. Arkansas, 396 U.S. 560 (1958)).
Id. (citing Fikes v. Alabama, 352 U.S. 191 (1957)).
Id. (citing Chambers v. Florida, 309 U.S. 227 (1940)).
195 Id. (citing Ashcraft v. Tennessee, 322 U.S. 143 (1944)).
190
191
192
193
194
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access to food and sleep. 19 6 Further, Schneckloth emphasized that
none of the confession decisions "turned on the presence or absence
of a single controlling criterion; each reflected a careful scrutiny of all
the surrounding circumstances."1 97 This intricate case-by-case by analysis of the "totality of the circumstances" surrounding the accused's
statement has become the Due Process standard for assessing the voluntariness of confessions.'98
Thompkins's reduction of Miranda's waiver to a suspect receiving and understanding warnings in addition to making an uncoerced
statement diminished Miranda to little more than the traditional Fourteenth Amendment Due Process analysis of voluntariness. According
to Thompkins, Miranda adds absolutely nothing to voluntariness
except the act of reading and signing off on the Miranda rights.'99 For
Thompkins, a separate waiver is neither needed nor sought after. 20 0
This contraction of Miranda to nearly the test it was meant to replace
demonstrates how much the Court has curtailed its famous decision.
Miranda made a clear distinction between its ruling and the lesser
196 Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973) (citing Reck v. Pate, 367 U.S. 433
(1961)).
197 Id. (citing Miranda v. Arizona, 384 U.S. 436, 508 (1996) (Harlan, J., dissenting); id. at
534-535 (White, J., dissenting)).
198 Arizona v. Fulminante, 499 U.S. 279, 285-86 (1991). The Court has referred to its "reliance on the traditional totality-of-the-circumstances test" in Dickerson v. United States, 530 U.S.
428, 442 (2000). In Dickerson, the Court discussed the limits of this standard by noting, "experience suggests that the totality-of-circumstances test . . . is more difficult than Miranda for law
enforcement officers to conform to, and for courts to apply in a consistent manner." Id. at 444.
Further, in Missouri v. Seibert, the Court noted that a "parallel rule governing the admissibility
of confessions in state courts emerged from the Due Process Clause of the Fourteenth Amendment." Missouri v. Seibert, 542 U.S. 600, 607 (2004). The Seibert Court also discussed the relative
merits of its "totality-of-the-circumstances" test for measuring the voluntariness of confessions,
noting its "concern that the 'traditional totality-of-the-circumstances' test posed an 'unacceptably great' risk that involuntary confessions would escape detection." Id. at 608.
199 Thompkins's treatment of Mirandaundermines one of the long recognized assets of the
Miranda rule. Since "'the coercion inherent in custodial interrogation blurs the line between
voluntary and involuntary statements, and thus heightens the risk' that the privilege against selfincrimination will not be observed," Miranda was meant to offer a clear rule preventing the
mistaken admission of involuntary statements into trial. Missouri v. Seibert, 542 U.S. 600, 608
(2004) (quoting Dickerson v. United States, 530 U.S. 428, 435 (2000)). Miranda was supposed to
address "our concern that the 'traditional totality-of-the-circumstances' test posed an 'unacceptably great' risk that involuntary custodial confession would escape detection." Id. (citing Dickerson, 530 U.S. at 442). Making Miranda little more than a voluntariness test destroys this
clarity.
200 See Berghuis v. Thompkins, 130 S. Ct. 2250, 2264 (2010) ("In sum, a suspect who has
received and understood the Miranda warnings, and has not invoked his Miranda rights, waives
the right to remain silent by making an uncoerced statement to the police.").
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protection provided by the malleable voluntariness test. 20 1 Chief Justice Warren, volunteering in Miranda that the Court may not have
found the statements in the case involuntary under the traditional
standard, maintained, "[o]ur concern for adequate safeguards to protect precious Fifth Amendment rights is, of course, not lessened in the
slightest."2 0 2 The goal of Miranda was to offer those accused "a more
comprehensive and less subjective protection" than provided by Fourteenth Amendment voluntariness. 20 3 This purpose is virtually lost in
Thompkins.
Thompkins's laxity about proof for waiver is jarringly incongruous with its meticulous rigidity about invocation. Despite being
"thrust into an unfamiliar atmosphere" 204 that "trades on the weaknesses of individuals,"20 5 suspects so lacking in the officers' experience
and expertise in criminal justice that Miranda mandates that they be
given specific warnings 206 are expected to explicitly and unambiguously make an invocation of their rights.207 Police, in contrast, may
simply begin questioning without obtaining a waiver, whether express
or implied, after establishing that the accused understands his
Miranda rights.208 The imbalance between the care demanded of lay
suspects and the informality permitted to professional police casts
doubt on Thompkins's commitment to Miranda.
D.

Thompkins's Rulings Regarding Invocation and Waiver Reveal a
Concern That the Court No Longer Believes in Miranda

After hours of monologue, Detective Helgert asked Thompkins,
"Do you believe in God?" 209 One might similarly ask the Thompkins
Court, "Do you believe in Miranda?" Thompkins unwittingly
divulged several tells, indicating that the Court may have lost its faith
in the seminal case. For instance, Thompkins repeatedly aimed to
limit Miranda to a mere mandate to provide information. The Court
201 See Miranda, 384 U.S. at 457.
202 Id.

203 See Michigan v. Tucker, 417 U.S. 433, 442-43 (1974) ("[Miranda] was thought to offer a
more comprehensive and less subjective protection than the doctrine of previous cases.").
204 Miranda, 384 U.S. at 457.
205 Id. at 455.
206 Id. at 444.

207 Berghuis v. Thompkins, 130 S. Ct. 2250, 2260 (2010).
208 Id. at 2264.

209 Id. at 2257 (citing Joint Appendix, supra note 68, at 11a, 153a).
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described Miranda as holding that "'full comprehension of the rights
to remain silent and request an attorney are sufficient to dispel
whatever coercion is inherent in the interrogation process.' "210
Thompkins reiterated, "[t]he main purpose of Miranda is to ensure
that an accused is advised of and understands the right to remain
silent and the right to counsel," 2 1 1 and that Miranda's "core ruling" is
that unwarned statements shall not be used at trial.2 12 Finally,
Thompkins declared that "'the primary protection afforded suspects
subjected to custodial interrogation is the Miranda warnings themselves." 213 By emphasizing one portion of Miranda, the Court diminished the other aspects of the decision. In contrast, Miranda itself
made no such distinction; in the same paragraph where it announced
the warnings, the Court mandated that the suspect has the power to
cut off questioning or to consult with counsel by indicating his wish to
do so "in any manner and at any stage of the process." 2 14 Thompkins
thus crafted a hierarchy of Miranda rights. For the Thompkins Court,
the "core" or "primary protection" of Miranda was the providing of
the warnings; the suspect's reaction to the warnings were stripped
from this core. If police thus substantially fulfilled Miranda by satisfying its core purpose, the rest could be cut away. Therefore, if by his
behavior the suspect indicates that he is invoking his right to remain
silent or to consult with an attorney, police need not pursue any
inquiry, for they have already fulfilled the purported main point of
Miranda-reading the card.
Thompkins's analysis thus falsely divides Miranda into core and
auxiliary rights. Miranda itself refused to make such a distinction, recognizing the interconnectedness of the warnings and their use. Chief
Justice Warren explained, "[a] once-stated warning, delivered by those
who will conduct the interrogation, cannot itself suffice to that end
among those who most require knowledge their rights. A mere warning given by the interrogators is not alone sufficient to accomplish that
end." 2 15 Miranda emphasized that "[o]ur aim is to assure that the
individual's right to choose between silence and speech remains unfet210 Id. at 2260 (quoting Moran v. Burbine, 475 U.S. 412, 427 (1986); citing Davis v. United
States, 512 U.S. 452, 460 (1994)).
211 Id. at 2261 (citing Davis, 512 U.S. at 460; Moran v. Burbine, 475 U.S. 412, 427 (1986)).
212 Id. (citing Dickerson v. United States, 530 U.S. 428, 443-44 (2000)).
213 Berghuis v. Thompkins, 130 S. Ct. 2250, 2263 (2010) (quoting Davis, 512 U.S. at 460).
214 Miranda v. Arizona, 384 U.S. 436, 444-45 (1966).
215 Id. at 469-70.
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tered throughout the interrogation process." 21 6 Thompkins's coreversus-ancillary rights division, when played out in the real world, for
which Miranda was originally designed,217 could operate to undermine
all of Miranda's rights. As Justice Souter noted in Davis v. United
States, a case where the Court ruled that police need not heed ambiguous invocations of the right to counsel,
When a suspect understands his (expressed) wishes to have been
ignored (and by hypothesis, he has said something that an objective
listener could 'reasonably,' although not necessarily, take to be a
request), in contravention of the 'rights' just read to him by his interrogator, he may well see further objection as futile and confession
(true or not) as the only way to end his interrogation.218

Unlike Thompkins, Davis involved a suspect actually expressing a
statement, albeit ambiguous, mentioning an attorney. Yet the rationale holds for a suspect who, by his behavior, implicitly signals a wish
to remain silent. If a listener remained largely silent with his head
down during an hours-long near monologue, 219 one would reasonably
assume that the questioner would conclude that the listener did not
wish to engage in conversation. When the officer not only fails to stop
the interrogation, but brings up God and the forgiveness of sin, it
would be reasonable to conclude that further silence is futile and confession is the "only way to end [the] interrogation." 220 In this setting,
an officer's continued questioning indicates that the rights previously
read were empty and worthless, and this, in turn, undermines
Thompkins's "core" right of the suspect understanding his right to
remain silent or seek an attorney's counsel.
Another indicator of the Court's deteriorating faith in Miranda is
Thompkin's choice of authority for its explicit invocation rule.
Thompkins cited Davis for support of its mandate that a suspect
unambiguously invoke the right to remain silent. 22 1 Davis itself
216 Id. at 469.

217 Miranda warned against the erosion of constitutional principles "by precedent into
impotent and lifeless formulas," and warned that "[r]ights declared in words might be lost in
reality." Id. at 443-44 (quoting Weems v. United States, 217 U.S. 349, 373 (1910)).
218 Davis, 512 U.S. at 472-73 (Souter, J., concurring).
219 See Berghuis v. Thompkins, 130 S. Ct. 2250, 2267 (2010) (Sotomayor, J., dissenting).
220 Davis, 512 U.S. at 473 (Souter, J., concurring).
221 See Thompkins, 130 S. Ct. at 2259-60 ("The Court has not yet stated whether an invocation of the right to remain silent can be ambiguous or equivocal, but there is no principle reason
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crafted this requirement only for a suspect's invocation of Miranda's
right to counsel.22 2 The distinction between Miranda's right to silence
and its right to counsel is not without significance, because the Court
historically has treated these two rights quite differently. The Court
has established dramatically different rules for reinitiating contact
with suspects depending on whether they have invoked the right to
remain silent or the right to counsel. If a suspect has merely chosen to
exercise the right to remain silent, police may later re-approach him
for further questioning while still "scrupulously honor[ing]" his "right
to cut off questioning." 22 3 To do so, officers must: (1) immediately
cease questioning after the suspect initially invokes his right to remain
silent;224 (2) wait a "significant period" of time before approaching
again 225 (two hours has satisfied this time limit);226 (3) have the second
contact involve another officer at a different location about an unrelated crime;227 and (4) provide a full new set of Miranda warnings at
the outset of the second interview.22 8
In contrast, should a suspect invoke the Miranda right to an
attorney, no elaborate protocol, however scrupulously honored, will
allow police to reinitiate interrogation. In Edwards v. Arizona, the
Court held that "an accused . . . having expressed his desire to deal

with the police only through counsel, is not subject to further interrogation by the authorities until counsel has been made available to him,
unless the accused himself initiates further communication, exchanges,
or conversations with the police." 229 The difference in treatment for
approaches after invocation of the right to counsel rests upon the
Court's belief that "the accused having expressed his own view that he
is not competent to deal with the authorities without legal advice, a
later decision at the authorities' insistence to make a statement withto adopt different standards for determining when an accused has invoked the Miranda right to
remain silent and the Miranda right to counsel at issue in Davis." (citing Solem v. Stumes, 465
U.S. 638, 648 (1984))).
222 Davis, 512 U.S. at 462 ("If the suspect's statement is not an unambiguous or unequivocal request for counsel, the officers have no obligation to stop questioning him.").
223 Michigan v. Mosley, 423 U.S. 96, 103 (1975).
224 Id. at 104.
225 Id. at 107.
226 Id. at 104.
227 Id.
228 Id.

229 Edwards v. Arizona, 451 U.S. 477, 484-85 (1981).
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out counsel's presence may properly be viewed with skepticism." 23 0
The Court, therefore, has determined that a request for a lawyer is a
plea that "I cannot do this alone." The Court will not allow police to
force such suspects into making statements without a lawyer present.
The Davis Court deemed this Edwards protection against reapproach a "second layer of prophylaxis for the Miranda right to
counsel." 23 1 Davis thus refused to recognize ambiguous invocations
for counsel because the Court was "unwilling to create a third layer of
prophylaxis to prevent police questioning when the suspect might
want a lawyer." 232 Therefore, a major reason for the Court's refusal
in Davis to recognize ambiguous invocation of the right to counsel
was the existence of a previously established second layer of protection afforded to anyone who asked for a lawyer. 233 Unlike their counterparts requesting counsel, suspects who instead asked to remain
silent never triggered Edwards's second layer of protection. Davis's
concern about creating a third prophylaxis is a nonissue for suspect's
invoking the right to remain silent. In Thompkins, when the Supreme
Court declared that "there is no principled reason to adopt different
standards for determining when an accused has invoked the Miranda
right to remain silent and the Miranda right to counsel at issue in
Davis,"234 it was either suffering a convenient memory lapse or was
being uncharacteristically sloppy. Thompkins's reliance on Davis in
discussing invocation of the right to remain silent demonstrated a failure of faith in Miranda.
CONCLUSION

Miranda feared that the Constitution's principles could devolve
into having "little value and be converted by precedent into impotent
and lifeless formulas." 235 Thompkins has now threatened to fulfill
Miranda's dire prediction. The Court did not overturn Miranda outright in Thompkins; such a direct assault would be unseemly in the
230 Arizona v. Roberson, 486 U.S. 675, 681 (1988) (quoting Mosley, 423 U.S. at 110 n. 2
(White, J., concurring in the result)).
231 Davis v. United States, 512 U.S. 452, 458 (1994).
232 Id. at 462.
233 See id. at 461-62.
234 Berghuis v. Thompkins, 130 S. Ct. 2250, 2260 (2010) (citing Solem v. Stumes, 465 U.S.
638, 648 (1984)).
235 Miranda v. Arizona, 384 U.S. 436, 443 (1966) (quoting Weems v. United States, 217 U.S.
349, 373 (1910)).
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wake of the Court's defense of Miranda from attacks by the other
government branches in Dickerson and Seibert. Instead, Thompkins

drained Miranda's protections of their vitality. As a result of
Thompkins, the only suspect genuinely guaranteed his right to remain
silent is he who can speak up and clearly invoke the right.2 36 Police
who learn that an accused has received and understood his Miranda
warnings need not bother to obtain a waiver before beginning interrogation."' Should officers be successful in getting the suspect to speak,
the incriminating statement itself can be considered evidence of
implied waiver.238
Thompkins's innovations have disfigured Miranda.23 9 Miranda, a
case that specifically mandated that interrogation must cease if the
suspect indicated "in any manner" 24 0 that he wished to remain silent,
has been twisted by Thompkins into a rule that empowers police to
pursue a relentless monologue until they receive an "unambiguous
invocation." 24 1 While Miranda focused on ensuring "that the individual's right to choose between silence and speech remains unfettered"
so as to provide the suspect with "full opportunity to exercise the privilege against self-incrimination,"24 2 Thompkins worried that Miranda
burdens police with "difficult decisions. "243 Concerned with protecting Constitutional rights,2 " Miranda required an explicit waiver; 245
Thompkins, fearing loss of a confession from the courtroom, mandated explicit invocation.2" Miranda flatly declared that "there is no
room for the contention that the privilege is waived if the individual
answers some questions or gives some information on his own ... "247
236 See Thompkins, 130 S. Ct. at 2260 (stating that, "there is good reason to require an
accused who wants to invoke his or her right to remain silent to do so unambiguously").
237 Id. at 2264.
238 Id.

239 The Court, in Siebert, once asserted, "Missouri argues that a confession repeated at the
end of an interrogation sequence envisioned in a question-first strategy is admissible on the
authority of Oregon v. Elstad[], but the argument disfigures that case." Missouri v. Seibert, 542
US. 600, 614 (2004).
240 Miranda, 384 U.S. at 473-74.
241 Thompkins, 130 S. Ct. at 2260.
242 Miranda, 384 U.S. at 467, 469.
243 Thompkins, 130 S. Ct. at 2260 (citing Davis v. United States, 512 U.S. 452, 461 (1994)).
244 Miranda, 384 U.S. at 461, 474-75.
245 See id. at 475 ("[A] valid waiver will not be presumed simply from the silence of the
accused.").
246 Thompkins, 130 S. Ct. at 2260.
247 Miranda, 384 U.S. at 475-76.
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while Thompkins implied that a suspect's rejection of a breath mint
and his complaint about a hard chair demonstrated that he was not
completely silent. 248 Lastly, Thompkins aimed to reduce Miranda to a
case focusing on the giving of warnings as information.24 9 Miranda
had previously rejected such a cramped interpretation, recognizing
that warnings alone were not enough to protect the right to remain
silent.250
Perhaps most telling was Thompkins's reaction, or lack thereof,
to one of Detective Helgert's interrogation techniques. Helgert
described his one approach that bore fruit, asking whether Thompkins
believed in God, as a "spiritual tact," 251 and admitted that he had
hoped that the accused's "deep faith" would make him "vulnerable to
the interrogation." 25 2 The Thompkins Court shrugged off Helgert's
inquiry into religion, simply noting that "'the Fifth Amendment privilege is not concerned with moral and psychological pressures to confess emanating from sources other than official coercion.'" 253 The
Miranda Court likely would not have been so cavalier, for it disdained
the use of psychological ploys to exploit people's vulnerabilities.254
The Thompkins Court, trapped by Miranda as controlling precedent, seemed intent on establishing avenues of retreat, while treating
Miranda's various mandates as little more than bromides. At one
point, Thompkins even hinted that Miranda'slanguage has been tempered by the realities of experience, noting that cases after Miranda
have been "informed by the application of Miranda warnings in the
248 Thompkins, 130 S. Ct. at 2257.
249 Id. at 2260, 2261, 2263 ("The Miranda rule and its requirements are met if a suspect
receives adequate Miranda warnings, understands them, and has an opportunity to invoke the
rights before giving any answers or admissions.").
250 Miranda, 384 U.S. at 469-70.
251 Joint Appendix, supra note 68, at 1Oa-11a.
252 Id. at 20a.
253 Thompkins, 130 S. Ct. at 2263 (quoting Colorado v. Connelly, 479 U.S. 157, 170 (1986)).
254 Id. at 455. Thompkins apparently condoned other tacks that Miranda warned against.
Helgert offered Thompkins a false defense by suggesting, "Maybe those boys drew down on
you." Joint Appendix, supra note 68, at 16a. Such a tactic seemed to be pulled directly out of the
police manuals mentioned by Miranda that directed officers to "minimize the moral seriousness
of the offense, to cast blame on the victim or on society." Miranda, 384 U.S. at 450. Additionally, Helgert's admission to "being really quite repetitious in the monologue[,]" Joint Appendix,
supra note 68, at 21a, again strayed into territory deemed improper by Miranda, which had
criticized police reliance on an "atmosphere of dogged persistence" and use of monologues.
Miranda, 384 U.S. at 451, 454-55.
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whole course of law enforcement." 25 5 Miranda reiterates a curiously
prophetic warning, "[r]ights declared in words might be lost in reality." 25 6 So seems to be the danger in light of the Thompkins decision.

255 Thompkins, 130 S. Ct. at 2261.
256

Miranda, 384 U.S. at 443 (quoting Weems v. United States, 217 U.S. 349, 373 (1910)).

