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INTRODUCTION

In March 2000, CBS nationally aired a "60 Minutes" interview
with Timothy McVeigh.' At the time of the interview, McVeigh was
housed in the Special Confinement Unit ("SCU") at the federal
prison in Terre Haute, Indiana ("the Terre Haute prison").2 The
Bureau of Prisons ("BOP") opened the SCU in July 1999.1 The SCU
is the only facility in the United States that houses male inmates sentenced to death by federal courts.' It also houses inmates who are not
under a death sentence, but who are in administrative detention for
security or disciplinary reasons.' McVeigh was awaiting execution for
bombing a federal building in Oklahoma City in 1995.6 After the
interview, politicians were infuriated at the thought that a convicted
felon could promote his agenda of violence on national television.'
United States Senator Byron Dorgan was at the center of the
political outrage that resulted from the airing of the McVeigh interview.' On March 14, 2000, Senator Dorgan wrote to former BOP
Director Kathleen Hawk-Sawyer, criticizing the BOP for allowing the
* George Mason University School of Law, J.D. Candidate, May 2011; University of Texas,
B.S. Political Communications, May 2008. I would like to thank Assistant District Attorney
Charles Whitt of the Manhattan District Attorney's Office for his inspiration and mentorship. I
would also like to thank my parents and brother for their constant encouragement and support.
1 Hammer v. Ashcroft (Hammer II), 570 F.3d 798, 802 (7th Cir. 2009), cert denied, 130 S. Ct
1735 (2010).
2 Hammer v. Ashcroft (Hammer I), 512 F.3d 961, 965 (7th Cir. 2008), rev'd en banc, 570
F.3d 798, 802 (7th Cir. 2009) (en banc). For ease of reference, this Note cites to the panel decision as "Hammer I" and the subsequent en banc reversal as "Hammer II."

3 Id.
4 State by State Database, DEATH PENAL TY INFO. CTR., http://www.deathpenaltyinfo.org/

state by-state (last visited Nov. 12, 2010) (Select link for "U.S.
information).
5 Hammer II, 570 F.3d at 799.
6 Id. at 802.
7 Id.
8 Id.
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interview to be nationally broadcasted and demanding that similar
future interviews be prohibited.' Senator Dorgan believed the American people had the right to expect that an incarcerated, convicted
killer would not be allowed to intrude further into citizens' lives
through television interviews."o Although the record is silent as to the
specific content of McVeigh's interview, the senator believed McVeigh
was advancing his agenda of violence and terrorism by speaking out
on television." Soon after receiving the senator's letter, Harley Lappin, a former warden of the Terre Haute prison, decided to evaluate
requests for in-person media interviews at the SCU on a case-by-case
basis.' 2
Then, on April 12, 2001, one month after the interview, Attorney
General John Ashcroft and Director Hawk-Sawyer announced a new
blanket media policy that prevented all SCU inmates from having
face-to-face interviews with the media on any subject at any time."
Attorney General Ashcroft justified the policy by stating:
I am aware that several media outlets have requested access to
interview inmate McVeigh. As an American who cares about our culture, I want to restrict a mass murderer's access to the public podium.
On an issue of particular importance to me as Attorney General of the
United States, I do not want anyone to be able to purchase access to
the podium of America with the blood of 168 innocent victims ... I'm
concerned about irresponsible glamorization of a culture of violence,
and that concern has shaped our approach to these issues
profoundly.14
This media policy left prisoners with only two possible options
with which to communicate with the media." Prisoners would still be
able to either speak with the media during their daily fifteen-minute
allotted telephone time or write to them via ordinary mail correspondence.16 On April 15, 2001, three days after the press conference,
9 Hammer 1, 512 F.3d 961, 965 (7th Cir. 2008), rev'd en banc, 570 F.3d 798, 802 (7th Cir.
2009) (en banc).
10 Id.
1 Id.
12 Id.

13
14
15
16

Hammer II, 570 F.3d 798, 802 (7th Cir. 2009), cert denied, 130 S. Ct 1735 (2010).
Hammer I, 512 F.3d at 966.
Id. See Hammer II, 570 F.3d at 804.
Hammer 1, 512 F.3d at 966.
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Warden Lappin implemented the blanket media policy by promulgating BOP Institution Supplement THA 1480.05A, which provides that
"[t]o maintain safety, security, and the good order of the SCU, inperson interviews (including video-recorded interviews) will not be
permitted.""
Before McVeigh's interview, other SCU inmates had participated
in media interviews. Between August and December 1999, David
Hammer gave three in-person interviews with the media in the SCU
without incident.18 Hammer was a federal death row inmate housed
in the SCU. 19 He was sentenced to death for killing another prisoner
and was one of the first prisoners, along with McVeigh, to be confined
in the SCU.2 0 After Attorney General Ashcroft announced the new
media policy, Warden Lappin repeatedly turned down Hammer's
requests for interviews. 2 1 Hammer brought suit against various BOP
officials, alleging that the media ban on in-person interviews with
SCU inmates violated his First Amendment and Equal Protection
rights.2 2 The United States District Court for the Southern District of
Indiana granted summary judgment in favor of the ban, stating that
the media policy is "reasonably related to legitimate penological interests."23 A Seventh Circuit panel reversed and remanded the case,
finding that there was a genuine issue of fact as to whether the defendants' justification for the prohibition of face-to-face interviews was a
pretext.2 4 On rehearing, the Seventh Circuit affirmed the district
court's judgment, held that pretext was irrelevant, and upheld the ban
on the basis that it did not violate First Amendment or Equal Protection rights.25 The court's decision adhered to prior cases, which established that the "BOP could enforce a system-wide rule against
personal or video interviews between prisoners and reporters" if the
principal reason for limiting press contacts had a rational basis of
maintaining security within prisons.2 6
17 Id.

18 Hammer 1, 512 F.3d at 965.
19 Hammer II, 570 F.3d at 798.
20 Id. at 800-02.
21 Id. at 802.

22 Id. at 801-02.
23 Hammer 1, 512 F.3d at 967.
24 Id. at 964.

25 Hammer II, 570 F.3d at 805.
26 Id. at 800.

CIVIL

326

RIGHTS LAW JOURNAL

[Vol. 21:2

The rational basis test was misapplied in Hammer. While the
BOP's interest in maintaining prison security was a legitimate governmental interest and therefore a proper end, the means to that end was
media regulation and was not reasonably related to that interest
because there was no evidence in the record that the regulation was
necessary. This Note concentrates on the First Amendment issues in
Hammer.27 Part I of this Note discusses the history of the First
Amendment and the Hammer decision. Part I also gives an overview
of prisoners' First Amendment rights and explains the rational basis
analysis in another public institution: public schools. Part II analyzes
how the Seventh Circuit misapplied the rational basis standard in
Hammer and explains how the Hammer court read Supreme Court
precedent too broadly, permitting virtually any restriction on inmate
speech as long as a rational basis for the regulation can be imagined,
including those restrictions completely untethered from any factual
basis. Part II further discusses why the rational basis test for prisons
should follow the rational basis test used in the analysis for public
schools. Finally, Part II concludes by addressing the implications of
the Seventh Circuit's overbroad decision and how that decision will
impact prisoners' constitutional rights in the future.
I.

BACKGROUND

Prison inmates do not surrender all of their civil rights when they
become incarcerated.2 8 In the context of free speech, prisoner rights
have evolved through cases discussing written correspondence to televised interviews. 29 Today, prison regulations must reasonably relate to
a legitimate government interest.o In Hammer, the Seventh Circuit
found that the prohibition of face-to-face media interviews in the SCU
was reasonably related to security interests within the Terre Haute
27 This note will not examine the Equal Protection Clause claims in Hammer.
28 Bell v. Wolfish, 441 U.S. 520, 545 (1979) (citing Jones v. N.C. Prisoners' Labor Union,
Inc., 433 U.S. 119, 129 (1977); Meachum v. Fano, 427 U.S. 215, 225 (1976); Wolff v. McDonnell,
418 U.S. 539, 555-56 (1974); Pell v. Procunier, 417 U.S. 817, 822 (1974)). See also Shaw v. Murphy, 532 U.S. 223, 228-29 (2001). See infra Part L.A.
29 See, e.g., Pell, 417 at 819 (involving a regulation dealing with "face-to-face interviews
between press representatives and individual inmates"); Saxbe Wash. Post Co., 417 U.S. 843, 844
(1974) (dealing with a regulation involving "press interviews with inmates"); Procunier v. Martinez, 416 U.S. 396, 398 (1974) (involving the "censorship of prisoner mail"), overruled by Thornburgh v. Abbott, 490 U.S. 401(1989). See infra Part I.A.
30 Turner v. Safley, 482 U.S. 78, 89-90 (1987). See infra Part I.A.
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prison because the regulation would prevent the creation of "jailhouse
celebrities." 31 The court noted that the existence of face-to-face
media interviews creates "jailhouse celebrities," who in turn are a
direct security threat to the nation's highest security prisons. 32 Extinguishing all inmates' face-to-face contact with the media was the
BOP's answer to having safe prisons, and that answer was, in the Seventh Circuit's eyes, reasonably related to legitimate penological interests.33 Free speech restrictions in prisons can also be examined
through the lens of similar restrictions in public schools.34 While free
speech rights in public schools do not mirror those within prisons, similar legal considerations underlie both institutions.35 The government
cannot freely impose restrictions on our children or on incarcerated
persons; they must first pass a rational basis test.3 6
A.

Inmates' First Amendment Rights: A Brief Overview

"There is no iron curtain drawn between the Constitution and the
prisons of this country."37 Convicted prisoners do not forfeit all constitutional protection by reason of their conviction and confinement in
prison.38 This modern approach is a departure from the traditional
"hands-off" attitude toward problems of prison administration. 3 9 The
traditional perspective viewed prisoners as "slaves of the State" who
were stripped of their liberty and personal rights.4 0 Now, "Inmates
retain .

.

. the right to be free from racial discrimination, the right to

due process, and, as relevant here, certain protections of the First
31
32
33
34

Hammer II, 570 F.3d at 801. See infra Part I.B.
Hammer II, 570 F.3d at 801. See infra Part I.B.
Hammer II, 570 F.3d at 803-04. See infra Part I.B.
See infra Part I.C.

35 DANII.

A. FARBER, THE FIRsr AMENDMENT 187 (Foundation Press 1998). See infra

Part I.C.
36 See, e.g., Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 685-86 (1986). See infra Part
I.C.
37 Bell v. Wolfish, 441 U.S. 520, 545 (1979) (quoting Wolff v. McDonnell, 418 U.S. 539, 55556 (1974)).
38 Wolfish, 441 U.S. at 545 (citing Jones v. N.C. Prisoners' Labor Union, Inc., 433 U.S. 119,
129 (1977); Meachum v. Fano, 427 U.S. 215, 225 (1976); Wolff v. McDonnell, 418 U.S. 539, 55556 (1974); Pell v. Procunier, 417 U.S. 817, 822 (1974)). See also Shaw v. Murphy, 532 U.S. 223,
228-29 (2001).
39 Shaw, 532 U.S. at 228 (quoting Procunier v. Martinez, 416 U.S. 396, 404 (1974), overruled by Thornburgh v. Abbott, 490 U.S. 401 (1989)).
40 Id. (citing Jones, 433 U.S. at 139 (Marshall, J., dissenting) (quoting Ruffin v. Commonwealth, 62 Va. 790, 796 (1871))).
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Amendment."4 1 However, certain necessary withdrawals or limitations of privileges and rights are brought about by lawful incarceration
and are "justified by the considerations underlying our penal system."4 2 Prison restrictions limiting or interfering with those civil rights
must reasonably relate to legitimate penological interests.43
The Supreme Court first addressed prisoners' First Amendment
rights in the context of correspondence regulation." In 1974, the
Supreme Court in Procunierv. Martinez expanded free speech in the
prison mail context, striking down a broad prison regulation censoring
letters written by prisoners. 45 The Court stated that although prison
administrators were not required to show with certainty that adverse
consequences would flow from failing to censor a letter, regulations
authorizing the restriction of inmate correspondence must be generally necessary to protect one or more legitimate governmental interests of security, order, and rehabilitation.46
Martinez's strict scrutiny standard of review for resolving prisoners' constitutional complaints was overruled fifteen years later in
Thornburgh v. Abbott.4 7 The Thornburgh Court deferred to prison
officials in upholding a regulation that prohibited the sending of publications to prisoners.48 The Court noted that the regulations must be
analyzed under a reasonableness standard, not a strict scrutiny standard.49 Under this lower standard, the regulations would be valid if
they were "reasonably related to legitimate penological interests."o
The "reasonably related" standard applied by the Thornburgh
Court was set forth two years earlier in Turner v. Safley." When
determining the reasonableness of a regulation, the Turner Court primarily looked for a valid, rational connection between the regulation
and the legitimate governmental interest. 52 A restriction on speech
Id. at 228-29 (internal citations omitted).
Wolfish, 441 U.S. at 546 (1979) (quoting Price v. Johnston, 334 U.S. 266, 285 (1948)).
43 Id. at 540.
4 FARBER, supra note 35, atl91 (citing Procunier v. Martinez, 416 U.S. 396 (1974), overruled by Thornburgh v. Abbott, 490 U.S. 401 (1989)).
45 Id.
46 Procunier, 416 U.S. at 413-14.
47 490 U.S. 401, 413-14 (1989).
48 Id. at 404.
49 Id. (quoting Turner v. Safley, 482 U.S. 78, 89 (1987)).
50 Id. (quoting Turner, 482 U.S. at 89).
51 Turner, 482 U.S. at 78.
52 Id. at 89-90 (quoting Block v. Rutherford, 468 U.S. 576, 586 (1984)).
41
42
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that fails to meet this connection fails under Turner.53 Other factors
relating to the reasonableness of a restriction include: the existence of
alternative means of exercising the right; the impact that accommodation of the asserted constitutional right will have on guards, other
inmates, and on the allocation of prison resources generally; and the
absence of a reasonable alternative to the regulation.54 In Turner, the
Court looked to actual factual support in the trial record to find a
rational connection, instead of simply hypothesizing whether the connection was rational." The Court noted that prison officials testified
that there was a concern that mail delivered between institutions
could be used to communicate escape plans and arrange assaults. 5 6 In
addition, witnesses stated that the Missouri prisons had a growing
problem with prison gangs." The witnesses felt that restricting communications between gang members was necessary to fight this prison
problem.5 ' As a result, the Turner Court held that restricting mail
correspondence between inmates was reasonably related to legitimate
penological interests.5 9
In the midst of the correspondence restrictions cases, the
Supreme Court also addressed First Amendment claims regarding
media interviews of prisoners in two companion cases, Pell v.
Procunier and Saxbe v. Washington Post Co. 60 The Pell Court held
that a California prison regulation prohibiting all face-to-face media
interviews with specific inmates did not violate the constitutional
rights of the press. 6 1 Under the regulation, members of the media
were able to speak to inmates chosen by the prison guards, but could
not select particular inmates themselves to interview. 62 The members
of the media also could only initiate conversations with inmates dur53 See Shaw v. Murphy, 532 U.S. 223, 229-30 (2001) (quoting Turner, 482 U.S. at 89-90).
54 Turner, 482 U.S. at 89-90 (citing Bell v. Wolfish, 441 U.S. 520, 551 (1979); Jones v. N.C.
Prisoners' Labor Union, Inc., 433 U.S. 119, 133 (1977); Pell v. Procunier, 417 U.S. 817, 828
(1974)).
55 Turner, 482 U.S. at 91-92.
56 Id. at 91.

57 Id.
58 Id.
59 Id.

60 Pell, 417 U.S. at 819; Saxbe v. Wash. Post Co., 417 U.S. 843, 844 (1974); Gary S. Mobley,
Comment, Bans on Interviews of Prisoners:Prisoner and Press Rights After Pell and Saxbe, 9
U.S.F. L. REV. 718, 718 (1975).
61 Pell v. Procunier, 417 U.S. 817, 829-35 (1974).
62 Id. at 830.
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ing tours.13 The regulation was implemented following an actual violent prison episode.6 4 The correction authorities attributed the
episode, at least in part, to the former policy of free face-to-face prisoner-press interviews, which resulted in a small number of inmates
gaining notoriety among their fellow inmates.65 The Court held that
because the general public was denied access to inmates to conduct
personal interviews, that same denial of access to the press did not
abridge free press rights under the First Amendment.6 6 The Court
famously stated, "[N]ewsmen have no constitutional right of access to
prisons or their inmates beyond that afforded the general public."6 7
In addition to the free press claim, Pell had an additional allegation brought by the prisoners alleging freedom of speech violations.6 8
The Pell Court examined the prisoners' alternative means of communication with the press.69 The Court held that the uncensored mailing
privileges, a visitation policy that allowed for face-to-face conversations, and the indirect opportunity to communicate with the press
through those visitors were sufficient communication alternatives
available to prisoners. 70 Noting that prison officials must be afforded
great latitude in the administration of prisons, absent substantial evidence to indicate that officials exaggerated their response to security
and rehabilitation considerations, the discretion of the prison officials
63 Id.

6

Id. at 831-32.

65 Id.

66 Lawrence K. Rockwell, Note, The Public'sRight to Know: Pell v. Procunier and Saxbe v.
Washington Post Co., 2 HASTINGS CONsT. L.Q. 829, 838 (1975) (quoting Pell v. Procunier, 417
U.S. 817, 835 (1974)).
67 Pell, 417 U.S. at 834 (1974). See also Rockwell, supra note 66 at 838 (discussing the
majority's opinion in Pell).
68 Pell, 417 U.S. at 821.
69 See id. at 823-28 ("In order to properly evaluate the constitutionality of [the regulation],
we think that the regulation cannot be considered in isolation but must be viewed in the light of
the alternative means of communication permitted under the regulations with persons outside
the prison."). See also, Mobley, supra note 60, at 720 (discussing the Supreme Court's analysis in
Pell).
70 See Pell, 417 U.S. at 827-28 ("Accordingly, in light of the alternative channels of communication that are open to prison inmates, we cannot say on the record in this case that this
restriction on one manner in which prisoners can communicate with persons outside of prison is
unconstitutional. So long as this restriction operates in a neutral fashion, without regard to the
content of the expression, it falls within the 'appropriate rules and regulations' to which 'prisoners necessarily are subject,' and does not abridge any First Amendment freedoms retained by
prison inmates.") (citing Cruz v. Beto, 405 U.S. 319, 321 (1972) (internal footnote omitted)). See
also Mobley, supra note 60, at 720.
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was upheld.71 As a result, the Court held the regulation did not violate the First Amendment rights of inmates who were requesting
interviews with the willing press because there were alternative means
of communication available.7 2
Similarly, the Saxbe Court held that federal regulations prohibiting all press interviews with any federal prisoners did not violate constitutional rights of the press.73 The Court discussed the possibility
that interviews would create a "big wheel" problem. 74 This problem
refers to the creation of a hierarchy of inmates who would exert an
inordinate amount of power and influence on other inmates within a
penal institution." This power and influence would disturb the prison
environment, creating discipline and security problems.7 6 In addition,
the Court justified the regulation by establishing a truism: 77 Since the
general public was legitimately denied access to prisons and their
inmates, and prisons are institutions where public access is generally
limited, there was nothing invalid about restricting the right of the
press.78 This truism allowed for the Court's holding to be consistent
with Pell, which stated that no newsman's constitutional right of
access to prisons or their inmates is greater than the public's right.79
The Pell and Saxbe decisions highlighted certain aspects of the correspondence restriction cases mentioned above.s0 They looked at the
availability of alternative forms of correspondence and security interests of prisons.8 However, in neither case did the Court explicitly
apply the rational basis test laid out in Turner and applied in Thornburgh.
71 Pell, 417 U.S. at 827 (citing Cruz, 405 U.S. at 321). See also Mobley, supra note 60, at
720.
72 Pell, 417 U.S. at 827-28.
73 See Saxbe v. Wash. Post Co., 417 U.S. 843, 849-50 (1974) ("[S]ince [the general prohibition on prison interviews with inmates] 'does not deny the press access to sources of information
available to members of the general public,' we hold that it does not abridge the freedom that
the First Amendment guarantees." (quoting Pell, 417 U.S. at 835)). See also Mobley, supra note
60, at 718.
74 See Saxbe, 417 U.S. at 848-49.
75 Id. at 848 (quoting Pell, 417 U.S. at 831-832); Rockwell, supra note 66, at 835 n.27.
76 Saxbe, 417 U.S. at 848-49; Rockwell, supra note 66, at 835 n.27.
77 Mobley, supra note 60, at 735.
78 See Saxbe, 417 U.S. at 849; Rockwell, supra note 66, at 839 (quoting Saxbe, 417 U.S. at
849).
79 Pell, 417 U.S. at 833.
80 See, e.g., Hammer II, 570 F.3d 798, 805 (7th Cir. 2009), cert denied, 130 S. Ct 1735 (2010).
81 Id.
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Courts have interpreted prisoners' free speech rights in the context of written correspondence and modern televised interviews.82 As
a result, prisoners went from "slaves of the State" with virtually no
civil rights to persons with limited rights. However, those rights cannot be limited without justification.13 Whether courts justify the limitation by utilizing the rational basis test set forth in Turner or citing
security interests like in Pell and Saxbe, the rights must be weighed
carefully against governmental interests before they are constrained.
B.

The Seventh Circuit's Misapplication of the Rational Basis Test

The Seventh Circuit began its assessment of Hammer's First
Amendment claims by reiterating the big wheel problem that Pell and
Saxbe presented." The court was concerned that allowing media
interviews would create "jailhouse celebrities" of some inmates, posing a security problem." Citing the rational basis test laid out in the
correspondence cases, the court stated that the issue at hand was
whether the regulation "reasonably related to legitimate security
interests," not whether less restrictive options existed.8 6 The court
found that the media regulation was appropriate because it would prevent the creation of the jailhouse celebrities, thus avoiding any related
security problems." The court also noted that the regulation was not
content-based; the viewpoint is neutral because it is a blanket policy,
and no inmate in the SCU unit can have a face-to-face interview with
the press.
The Seventh Circuit also dismissed Hammer's argument that the
regulation was defended on pretextual grounds." Pointing to Attorney General Ashcroft's statements, Hammer suggested that the real
82 See, e.g., Pell, 417 U.S. 817, 819 (involving a regulation dealing with "face-to-face interviews between press representatives and individual inmates"); Saxbe, 417 U.S. at 844 (dealing
with a regulation involving "press interviews with inmates"; Procunier v. Martinez, 416 U.S. 396,
398 (1974) (involving the "censorship of prisoner mail"), overruled by Thornburgh v. Abbott,
490 U.S. 401 (1989).
83 Pell, 417 U.S. at 827-28 (holding that a no-interview policy is was constitutional because
the inmates had other avenues of speech).
84 Hammer II, 570 F.3d at 801-02.
85 Id. at 801.

86 Id. at 801 (quoting Turner v. Safley, 482 U.S 78, 91 (1987)).
87 Saxbe, 417 U.S. at 849 ("[Sluch a selective policy would spawn serious discipline and
morale problems of its own by engendering hostility and resentment among inmates who were
refused interview privileges granted to their fellows.").
88 Hammer II, 570 F.3d at 802.
89 Id. at 802-803.
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motive behind implementing the media policy was Ashcroft's distaste
for the content of Timothy McVeigh's "60 Minutes" interview, which
is potentially unconstitutional viewpoint discrimination.90 Hammer
also requested that Attorney General Ashcroft, Director Hawk-Sawyer, and Warden Lappin explain their real motives for adopting the
policy under oath. 9' However, the court refused to address any allegations of pretext, noting that even a bad motive for the policy would
not make the policy unconstitutional if it is otherwise supported by
rational reasons.92 Because the rational basis for the regulation is an
objective one, the court noted, there is no reason to examine any subjective motivations for implementing it.93
The Hammer court found a rational basis for the regulation in the
prevention of jailhouse celebrities.9 4 The court looked to the Supreme
Court's precedent in Saxbe and Pell where the Court explained that
creating celebrities causes tensions within prisons because those who
do not receive public attention may become jealous.95 Furthermore,
the court noted that if the inmate celebrities used the press to criticize
other inmates' beliefs or the organizations with which they associate,
some inmates would surely become angry.96 The court explained that
jailhouse celebrities would have "swelled heads" and somehow
become the source of disciplinary problems that would engulf large
portions of the prison population.9 7 The court reasoned that, unlike
prisons for less violent individuals, prisons for murderers are "explosive" environments, and "the need to prevent lighting the fuse to the
powder keg is compelling."98
The court noted that curtailing press is important to isolate the
prisoners as a legitimate part of punishment. 99 Becoming a celebrity
increases the attractiveness of crime, which in turn outweighs the costs
associated with prison. 0 0 This reasoning is especially true when
90 Id.
91 Id.

92 Id. at 803 (citing Mueller v. Allen, 463 U.S. 388, 394-95 (1983)).
93 Id. at 803.

94 Hammer II, 570 F.3d 798, 801 (7th Cir. 2009), cert denied, 130 S. Ct 1735 (2010) (citing
Saxbe v. Wash. Post Co., 417 U.S. 843, 848-49 (1974)).
95 Id.

96 Id. (citing Saxbe, 417 U.S. at 849).
97 Id. (quoting Saxbe, 417 U.S. at 848-49).
98 Id. at 801.
99 Id. at 803.

100 Hammer II,570 F.3d 798, 803 (7th Cir. 2009), cert denied, 130 S. Ct 1735 (2010).
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applied to death row inmates who will not return to society and, therefore, have more incentive to seek heightened social status within
prison.' The court discussed people such as Timothy McVeigh, abortion clinic bombers, and physician killers, noting that these "cause"
killers who can advocate illicit ideals should be secluded to prevent
encouraging outside criminal activity. 10 2 The court also noted that
uncensored correspondence, phone time, and the ability to file lawsuits and send papers to court were sufficient alternatives to face-toface interviews. 103 With the existence of these other alternatives to
discuss other inmates and report abuse, the court affirmed the constitutionality of the media policy.104
C.

Public Schools: A Source of Rational Bases for Freedom of
Speech Restrictions

Prisons are similar to another public institution in which the
courts recognize the government's increased power in regulating freedom of speech: public schools. Like prisoners, schoolchildren are
also tied to the state in a way that free, adult civilians are not. 1 The
Supreme Court has examined speech restrictions in schools. Similar
to security interests in prisons, the government has a strong interest in
preventing any interference with the effectiveness of governmental
operations in public schools. 10 6 Although the government has a broad
interest in restricting First Amendment rights within its custodial
authority in schools, its power to regulate speech rights in this forum is
not unlimited.10 7
In Tinker v. Des Moines Independent Community School District,
the Supreme Court upheld students' free speech rights over the state's
interest in school safety when three students were suspended for
wearing black armbands to protest the Vietnam War. 0 s The Court
placed the burden of proof on the school to show that the armbands
101 Id.

Id. at 804.
Id. at 804-05.
104 Id. at 805.
105 FARBER, supra note 35, at 187 ("In schools, prisons, and the military, the government
has broad power to regulate individual conduct. Given its custodial authority in these institutions, it has an unusually broad interest in controlling speech as well.").
106 Id.
107 Id.
108 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 514 (1969).
102
103
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posed a concrete threat within the school environment. 109 The Court
held that "undifferentiated fear or apprehension of disturbance is not
enough to overcome the right to freedom of expression."11 0 Because
the school could not show that the armbands caused a material disruption of classwork or involved substantial disorder or invasion of the
rights of others, the Court ruled in favor of the students.'
Since Tinker, courts have given more deference to school officials
in all contexts of school speech regulations.112 However, courts have
consistently required school authorities to bear the burden of proving
that the regulations are the minimum restrictions necessary to protect
the need for discipline and to protect the interests of the students.1 13
Although this lax condition leaves an abundance of room for school
officials to practice discretion, it still requires some evidence in the
record of a rational basis that a student's exercise of free speech will
create some sort of school disruption.1' 4
In Bethel School District No. 403 v. Fraser, the Supreme Court
upheld the authority of public high school officials to discipline a student who gave a lewd speech at a school assembly.1 15 After examining
the content of the speech and its inappropriateness in light of school
regulations, the Court found a rational connection between regulating
lewd speech and legitimate school concerns. 1 6 The Court also found
evidence that the speech did indeed cause a direct disruption in the
school."' The school assembly was immediately and directly disrupted because some students responded to the graphic language in
the speech by whooping, yelling, and simulating the sexual activities
referred to in the student's speech."' In addition to the disruption of
the assembly, a teacher felt it necessary to interrupt her class lessons
109 Id. at 509. See also FARBER, supra note 35, at 188.

110 Tinker, 393 U.S. at 508. See also FARBER, supra note 35, at 188.
Ill Tinker, 393 U.S. at 514.
112 FARBER, supra note 35, at 188-89.
113 16B MCQUILLIN THE LAW OF MUNICIPAL CORPORATIONS § 46.22.30 (3d ed. 2010). See,
e.g., M.A.L. ex rel. M.L. v. Kinsland, 543 F.3d 841, 845 (6th Cir. 2008) (holding that a school
policy did not violate student's First Amendment rights because it permitted the principal to
deny leaflet distribution if he reasonably determined the distribution would cause a substantial
disruption of, or a material interference with, the normal operation of the school or school
activities).
114 Kinsland, 543 F.3d at 845.
115 Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 686 (1986).
116 Id. at 685-86.
117 Id.
118 Id. at 678.
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the next day to discuss the inappropriate nature of the speech with her
students."' These specific examples of disruption support a showing
of a rational basis between the speech restriction and a legitimate
state interest. 2 0
In a split decision, the Supreme Court in Morse v. Frederick sided
with school officials again, giving deference to public schools to limit
students' free speech rights when there is a legitimate school interest.121 The Morse Court upheld a school's suspension of a student
holding a sign stating "BONG HITS 4 JESUS" at a school-approved
event because it was reasonably related to the school's interest in safeguarding students from speech that could be regarded as encouraging
illegal drug use.122 Even though school officials did not show an actual
disruption in curriculum or activities resulting from the banner's message, 23 the Court discussed the need to prevent messages reasonably
seen to encourage illegal drug use in schools.124 The Court cited
Vernonia School District 47J v. Acton, recognizing that deterring drug

use by schoolchildren is an "important indeed, perhaps compelling
interest." 125 The Morse Court illustrated its concerns by citing Congress's attempts to educate students about the dangers of drug abuse
by passing the Safe and Drug-Free Schools and Communities Act of
1994.126 After discussing evidence of the prevalence of drugs in American schools, the Court concluded that preventing signs that could be
reasonably seen as encouraging illicit drug use was a legitimate state
interest that justified the school's restriction of student expression.12 7
The Supreme Court's jurisprudence regarding free speech in public schools expanded to allow considerable deference to school officials after Tinker. However, schools in subsequent cases must still
justify their speech restrictions by showing reasonable evidence of disruption in the school environment to pass the rational basis test.

119 Id.
120

Id. at 685-86.

121 Morse v. Frederick, 551

U.S. 393, 396-97 (2007).

126

Id. at 397.
Id. at 404-05.
Id. at 407-08.
Id. at 407 (quoting Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 661 (1995)).
Morse v. Frederick, 551 U.S. 393, 395 (2007).

127

Id.

122
123
124
125
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ANALYSIS

The Seventh Circuit's rational basis analysis in Hammer is flawed
because the decision to uphold the media regulation has no rational
basis that is reasonably related to any legitimate government interest.
The court's attempt to create a rationale for a genuine security interest is circular, making the connection to "legitimate penological interests" limitless. In later applications of this circular logic, courts will be
hindered from making a fair and complete inquiry into future constitutional claims by prisoners.
A.

No Rational Basis for a Rational Basis

The Seventh Circuit began its analysis in Hammer by refusing to
examine any evidence of pretext by the BOP or Attorney General
Ashcroft.'2 8 While this refusal was certainly appropriate because pretext is irrelevant if there is a separate basis to create the media policy,
the Seventh Circuit went on to apply a rational basis test with ultimately no rational basis. The court's main claim justifying the rational
basis between the media policy and legitimate penological interests is
that the media policy avoids the creation of "jailhouse celebrities," the
creation of which would cause security disturbances in the SCU.12 9
The "jailhouse celebrity" argument is flawed for two reasons. First,
the argument is circular; most jailhouse celebrities are already celebrities before they are interviewed. In fact, they are likely celebrities
before they step foot on death row. Second, even if the interviewed
inmate happens not to be a jailhouse celebrity prior to the interview,
there is nothing in the Hammer record that describes any past
instances of disruption from newly-created jailhouse celebrities, or
from Hammer himself. The court also compares this case to Vance v.
Bradley, which is actually distinguishable from Hammer because the
rational basis application in Vance was much stronger than the appli-

cation in Hammer.130
128 See Hammer II, 570 F.3d 798, 802-03 (2009), cert. denied, 130 S. Ct. 1735 (2010).
129 Id. at 804-05 ("Telling tales about fellow inmates may make them angry (if the tales are
defamatory) or may make yet other inmates envious (if the tales are flattering). In either event,
disorder may follow.").
130 See infra text accompanying notes 155-58. The Seventh Circuit cites to Vance v. Bradley
to support the proposition that there need not be any actual evidentiary support for the rational
basis inquiry and a court can simply imagine a connection. Hammer II, 570 F.3d at 801. Vance is
distinguished below.
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Before examining the existence of a rational basis for the prison
speech regulation, the Seventh Circuit correctly refused to examine
any evidence of pretext behind the implementation of the regulation.131 Although political and public outrage concerning the content
and viewpoint of Timothy McVeigh in his media interview seemingly
prompted the implementation of the media policy, the court was justified in stating that there should not be a subjective inquiry into the
motivation behind a prison regulation.'3 2 Content-based restrictions
on freedom of speech are usually unconstitutional, but if there is a
separate, objective, and reasonable basis to create the regulation, the
regulation is constitutional.
However, even if discussion of a pretext is dismissed, problems
arise when a court tailors an opinion to be outcome-based. Such
action haphazardly creates a purported rational basis with ultimately
no rational basis reasoning. The Hammer court's reasoning for the
rational connection to legitimate penological interests does not exist
in fact; the reasoning is merely a string of conclusions with no support
in the record. It has long been established that prison officials must
be given deference and freedom to manage their institution's safely.134
However, even looking at the Seventh Circuit's attempt to link the
media policy to a legitimate government interest in the light most
favorable to prison officials, the jailhouse celebrity justification cannot
be legitimate without at least some evidentiary support in the record,
especially when dealing with First Amendment claims.
The Hammer majority's justification for allowing a ban of face-toface interviews lies in the prevention of jailhouse celebrities.' 36
According to the court, these notorious "stars" would glamorize
crimes, thus lessening the effectiveness of punishment and raising hostilities in the prison.
Nothing in the record shows any evidence that
media interviews created jailhouse celebrities at the SCU or at any
other maximum-security prison. In fact, the court noted that Hammer
'37

131 See Hammer II, 570 F.3d at 802.
132 Id.
133 Id. at 802-03.

134 See Thornburgh v. Abbott, 490 U.S. 401 (1989).
135 See Turner v. Safley, 482 U.S. 78, 91-92 (1987) (looking to actual evidence in the record,
and not hypothetical arguments, to support the conclusion that the regulation was reasonably
related to legitimate security interests). See infra text accompanying notes 149-54 for further
discussion of this evidentiary issue.
136 Hammer II, 570 F.3d at 803.
'37

Id.
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himself had several media interviews in the first nine months of the
SCU's existence. 3 s However, the court failed to mention if those
interviews made Hammer a jailhouse celebrity or created any security

concerns.13 9
Others have found that not all inmates who gain high visibility in
prisons as a result of media exposure are capable of disruptive influence.14 0 In his dissenting opinion in Saxbe, Justice Powell agreed with
that viewpoint, stating that if an inmate were cooperative when interviewed by the press, it would not cause security problems within the
prison.141 Justice Powell agreed with the district court in Saxbe, which
recommended a case-by-case approach to media interview requests,
fully weighing all of the competing concerns.142 Even where the threat
to security is real, regulations should be tightly drawn so as to avoid
an absolute prohibition on channels of communication, for example,
by applying bans only to prisoners whom prison officials considered
potentially disruptive.14 3 Justice Powell further suggested that appropriate methods of dealing with the jailhouse celebrity or big wheel
problem, would be to limit the number of press interviews granted to
each inmate within a specified period of time.1 " Another alternative
to a blanket ban on interviews would be to deny interviews entirely,
but only to inmates suffering temporary disciplinary sanctions.145
As mentioned above, it is unclear that a jailhouse celebrity would
inevitably be created absent a Hammer-like media ban. Without any
support in the record for the proposition that such celebrities would
necessarily result from face-to-face interviews in the SCU, the Hammer court then discussed general concerns about the types of jailhouse
138 Id.
139 Id. at 802.

140 Daniel Bernstein, Comment, Slamming the Prison Doors on Media Interviews: California's New Regulations Demonstratethe Need for a First Amendment Right of Access to Inmates,
30 McGEORGE L. REv. 125, 134 (1998) (citing Wash. Post Co. v. Kleindienst, 357 F. Supp. 779,
781 (D.D.C. 1972) (qualifying the big wheel theory by stating that "[n]ot all prominent offenders
or prison leaders fall in this category"), rev'd sub nom. Saxbe v. Wash. Post Co., 417 U.S. 843
(1974)).
141 Id.

142 Saxbe, 417 U.S. at 870 (Powell, J., dissenting)).
143 Leonard G. Leverson, ConstitutionalLimits on the Power to Restrict Access to Prisons:
An Historical Re-examination, 18 HARV. C.R.-C.L. L. REv. 409, 452 (1983); Comment, The
Right of the Press to Gather Information After Branzburg and Pell, 124 U. PA. L. REV. 166, 18788 (1975).
144 Leverson, supra note 143, at 452 (citing Saxbe, 417 U.S. at 873 (Powell, J., dissenting)).
145 Id.
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celebrities that would be born from media interviews.146 The court
specifically named Timothy McVeigh and other "trend-setting"
criminals, such as abortion clinic bombers or physician killers.147
However, this jailhouse celebrity justification is a circular argument.
The problem lies in the court's illustrations of "celebrities." They are
people who would already be celebrities before they enter the prison
system. That is, in fact, why the media would want to interview them
and why Americans would want to watch the interview on television.
The majority does not address the fact that millions of people around
the world knew the name Timothy McVeigh long before the infamous
"60 Minutes" interview. 148
The real question then becomes whether jailhouse celebrities who
were celebrities before any jailhouse media interviews created additional security concerns as a result of being interviewed, and if so,
whether that justifies banning all media interviews for all prison
inmates. This question is quite different than that answered by the
Hammer majority. Notably, the Hammer majority cites no evidence
in the record that the McVeigh interview exacerbated any previously
existing security problems or if any existed in the first place.
In Pell, when looking at the big wheel theory, the Supreme Court
placed weight on the fact that there were actual problems that
resulted from a past policy of unlimited access to interview inmates,
not just some speculative, potential results.149 The Court pointed to
extensive media attention on specific inmates, including one inmate
who was interviewed 66 times during a six-month period. 5 o The Pell
Court said that the countless number of interviews provided the prisoners with a "disproportionate degree of notoriety and influence
among their fellow inmates." 5 ' These notorious inmates then publicly
advocated rebellion within the prison and became the source of
"severe disciplinary problems," which led to violent incidents at the

prison.'15 2

146 See Hammer II, 570 F.3d 798, 804 (7th Cir. 2009), cert denied, 130 S. Ct 1735 (2010).
147 Id.
148 Id. at 803-04.

149 Bernstein, supra note 140, at 134 (citing Pell v. Procunier, 417 U.S. 817, 831-32 (1974)).
150 Id.

151 Id. (quoting Pell, 417 U.S. at 831-32) (stating that the lack of cooperation by certain
inmates had "erod[ed] the institutions' ability to deal effectively with the inmates generally").
152 Id.
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In the case at hand, no such analogous evidence of subsequent
violence or excessive media exposure existed in the record.'5 3 Rather,
the jailhouse celebrity argument was presented in a speculative manner and did not adhere to the "actual results" approach followed by
the Supreme Court in Pell.'54 While the need to give deference to
police officials operating maximum security prisons is substantial, bare
assertions without any evidence supporting security concerns create
an open door for any future restrictions to be upheld as long as the
restrictions have any fathomable, but ultimately unsupported, tie to
legitimate penological interests.
The Hammer court did cite one case, Vance v. Bradley, upholding
a rational basis without evidence in the record.' The Vance Court
upheld a regulation requiring Foreign Service employees to retire at
age sixty under the rational basis that the employees' age may be reasonably related to Congress's wish to have foreign relations officers be
competent and reliable in all respects."' Nothing in the Vance record
showed that persons sixty years old and older are less capable of performing their jobs than younger employees, but the Court still found a
rational basis for requiring retirement at sixty years old.1 7
Vance is distinguishable from Hammer. First, Vance relates to
the Equal Protection issues in the case. The Hammer court failed to
cite a similar case applying the same conclusion to the First Amendment issues. Second, even if Vance could be used in both Equal Protection and First Amendment contexts, the rational basis in Vance is
much more sound than the rational basis in Hammer. Although there
is nothing in the Vance record that illustrates the rational basis that
older employees may not perform as well as younger ones, it is a reasonable conclusion to draw that as one gets older, physical and mental
capabilities decrease. The same rationale does not apply here. It does
not reasonably follow that allowing media interviews of death row
inmates leads to creation of jailhouse celebrities, which then leads to
security and disciplinary problems. This argument assumes that the
interview alone will take an otherwise non-celebrity such as Hammer,
and as a result of one or more interviews, turn him into a jailhouse
celebrity, which then might cause an explosive tension in the prison.
153 Hammer 1!, 570 F.3d at 798.
154 Id. at 804.

155 Id. at 801 (citing Vance v. Bradley, 440 U.S. 93, 111-13 (1979)).
156 Vance, 440 U.S. at 106-09.
157 Id. at 111-12.
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The connection is tenuous compared to the rational basis in Vance.
And, if an inmate like Timothy McVeigh is known among prisoners
already, the argument falls prey to circular logic. 158 Even with giving
due deference to prison officials, the jailhouse celebrity argument cannot be rationally conceived without any supporting evidence.
B.

The Hammer Court's Misapplication of Precedent

The court in Hammer took a different approach than the rationale in either Pell or Saxbe. In those cases, members of the press
brought the constitutional challenge.159 Only Pell had an additional
claim by the prisoners whom the press wanted to interview.160 The
Supreme Court in Pell noted the importance of giving deference to
prison officials to protect security and administrative concerns.161
When evaluating whether the policy violated the prisoner's rights, as
opposed to the press's rights, the Court looked to evidence of alternative avenues of speech the prisoner had to justify the speech restrictions.162 In looking at the press's rights to access inmates, the lasting
language of the Pell Court is as follows: "[T]he First Amendment
does not guarantee the press a constitutional right of special access to
information not available to the public generally." 63 That language
speaks to the press's rights and not the individual inmate's rights, but
the Hammer court still applied it to the case at hand.16 4 Although the
rights of the press and prisoners' free speech rights might seem interchangeable, the Pell Court specifically distinguished the two, holding
that individual rights may only be restricted if there is an evidentiary
showing of sufficient alternative forms of communication.165 The
Saxbe Court echoed the Pell Court's language regarding the press's
rights in a case brought by the press and not by prison inmates. 6 6
158 See supra Part II.A.
159 Pell v. Procunier, 417 U.S. 817, 817 (1974); Saxbe v. Wash. Post Co., 417 U.S. 843, 844

(1974).
160 Pell, 417 U.S. at 817.
161 Id. at 826-27.

162 Id. at 827.
163 Id. at 833 (citing Branzburg v. Hayes, 408 U.S. 665, 684-85 (1972)).
164 Hammer II, 570 F.3d 798, 804-05 (7th Cir. 2009), cert denied, 130 S. Ct 1735 (2010)
(citing Bounds v. Smith, 430 U.S. 817 (1977); Procunier v. Martinez, 416 U.S. 396 (1974) overruled by Thornburgh v. Abbott, 490 U.S. 401 (1989)).
165 Pell, 417 U.S. at 827-28.
166 Saxbe v. Wash. Post Co., 417 U.S. 843, 846-47 (1974).
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If Pell were properly applied in Hammer, the Seventh Circuit
would have focused primarily on the availability of alternative forms
of communications. The opinion does mention that Hammer had sufficient alternatives in his fifteen-minute allotted telephone time or
supposed "uncensored" correspondence.167 However, as Judge Wood
mentions in her dissent, inmates were not allowed to discuss other
inmates on telephone calls, and this restriction apparently extended to
correspondence as well. 168 For example, Hammer made statements to
his lawyer regarding other inmates.169 When Hammer's lawyer published those statements, Warden Lappin wrote the lawyer and
informed him that the Code of Federal Regulations prohibited this
practice. 170 Notably, that regulation refers to all forms of communication and not just telephone calls.17 ' Warden Lappin also informed
Hammer that he was "ordered not to provide information concerning
other inmates during news media interviews, social calls, or correspondence with the media."17 2 This order is strong evidence in the record
that Hammer did not have sufficient alternative forms of communication that the Court in Pell and Saxbe found necessary for the government to be able to restrict face-to-face media interviews.7
Perhaps this unfavorable evidence of insufficient alternative
forms of communication is the reason that the Hammer majority
reverted to the reasoning examined in the correspondence cases,
which focused on the rational relation to legitimate penological interests of the state. However, when the Turner Court set forth the
rational basis test for inmate speech, it required ample testimonial evidence by prison officials and witnesses that listed specific security
issues and problems within the prison.174 Again, the Hammer court
did not have similar evidentiary support in the record to pass a
rational basis test.
The other Turner considerations, such as the existence of alternative means of exercising the right, the impact that accommodation of
the asserted constitutional right will have on the prison, and the
167 Hammer II, 570 F.3d at 805.
168 Id. at 809 (Wood, J., dissenting).
169 Id.
170 Id. (citing PI.'s app. A169; 28 C.F.R. § 540.61(d) (2009)).
'7' Id.

172 Id. (citing Pl.'s app. A172).
173 Pell v. Procunier, 417 U.S. 817, 824 (1974); Saxbe v. Wash. Post Co., 417 U.S. 843, 849
(1974).
174 See Turner v. Safley, 482 U.S. 78, 91 (1987).
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absence of a reasonable alternative to the regulation are not dispositive, and are not met in the case at hand either."' Regarding the Turner factor concerning impact on prisons, there is no evidence that
there was an unreasonable impact on the guards and inmates or allocation of prison resources. Furthermore, the only evidence the Hammer court provides in regard to the existence of alternative forms of
communication establishes the lack of alternative forms of communications available to Hammer at the time he brought suit.176
Ultimately, the Seventh Circuit misapplied precedent because the
Hammer court failed to establish the existence of proper alternative
forms of communications like the Supreme Court did in Pell. If precedent could not provide guidance, the Hammer court should have
analogized its analysis to the application of a rational basis in a comparable public institution-schools.
C.

Comparing Prisons and Schools: Evidence for Rational Bases

While acknowledging that prison inmates are not equivalent to
schoolchildren, they do belong to similar types of institutions. In light
of the custodial nature of both institutions, courts often defer to officials in these institutions regarding restrictions of speech that otherwise would not be permitted. Schools must show that restrictions of
speech have a legitimate connection to school administration concerns. 17 7 Even after more deference was given to the decisions of
school officials following the Tinker decision, courts still require evidence in the record to support legitimate educational interests.7
Whether describing typical goals of public schools to limit encouragement of illegal drug use or citing testimony describing a teacher's need
to disrupt classroom curriculum, courts have taken the time to set
forth an evidentiary rational basis relating to school interests that is
linked to the free speech restriction. 179 Similarly, in prison correspondence cases, witness testimony regarding institution-specific gang
problems, or precise concerns regarding jail escape plans are evidence
175 Id. at 89-90.

176 Hammer II, 570 F.3d at 809 (Woods, J., dissenting).
177 See supra Part I.C.
178 Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 678-79 (1986); Morse v. Frederick, 551
U.S. 393, 398-99 (2007).
179 Fraser, 478 U.S. at 678; Morse, 551 U.S. at 397.
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given by courts to support restrictions on incoming mail."so In both
public institutions, courts realize that while prisoners and schoolchildren are under the watchful eye of wardens and principals, prohibitions on free exercise of their constitutional rights still warrant a
developed record-something that was missing in Hammer.
D.

The Future Implications of an Overbroad Rational Basis Test
on Prisoners

After the Hammer court's unsupported rationale for upholding
the media regulation, future courts in the Seventh Circuit will likely
conclude, without supporting evidence in the record, that First
Amendment restrictions are somehow tied to legitimate prison security interests, and sister circuits will likely follow suit. Any future constitutional challenges by prison inmates will fail, because the Court
will inevitably tether the restriction to a conceivable security interest,
even in the face of strong pretextual evidence.
Judge Rovner's dissenting opinion in Hammer highlights a concern that inmates will be prevented from giving insight to prison situations that would embarrass the government, like torture and prisoner
abuse.' 81 The government in Hammer conceded that although it purported to keep all correspondence uncensored, inmates could not discuss other inmates with members of the media in any form. 1 82 That
prohibition may keep prisoners from reporting abuse, because the
abused inmate himself would have to report it, which would be
unlikely due to effective threats by prison guards. 83
The Hammer majority ignores the government's concession,
instead noting that prison officials were required to seal and forward
inmate mail without any inspection, thus claiming to adhere to the
alternative communication rationale in Pell.' However, the dissent
points out that counsel for the government admitted at the en banc
argument that all mail sent by inmates at the SCU must be given to
This
prison officials unsealed for inspection before it is mailed.'
180 Turner, 482 U.S. at 90.
181 Hammer II, 570 F.3d 798, 805 (7th Cir. 2009), cert denied, 130 S. Ct 1735 (2010)
(Rovner, J., dissenting).
182 Id. at 807.
183 Id.

184 Id. at 804 (majority opinion).
185 Id. at 809 (Wood, J., dissenting).
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admission is supported by Warden Lappin's order directing Hammer
to cease any discussion of other inmates by interview, phone call, or
correspondence. 186
Therefore, although there are procedures that ostensibly give
inmates alternatives to report prison abuse, in reality there are no
alternatives to a sit-down, face-to-face videotaped interview in which
the prisoner can shed light on abusive behavior by prison guards in
maximum security prisons in the United States. The incentive for
abuse may be compounded by the fact that the SCU is a death row
unit, where most inmates will stay until they are executed. They will
never again see freedom, where the typical embraces of the First
Amendment would protect them if they wished to speak out against
unlawful behavior in American prison facilities.
CONCLUSION

The Hammer court's reasoning is detrimentally flawed because it
misapplies the rational basis test by stretching the low standard past
its limits. The court's contentions that the media policy is legitimately
related to any prison security interests are bare and unsupported by
any evidence in the record. The court's attempt to create a rationale
for a genuine security interest is circular because the jailhouse celebrities it discusses are, in fact, celebrities before they ever enter the
prison facility. With absolutely no support in the record showing that
Hammer or other non-celebrity felons will become jailhouse celebrities as a result of media interviews and subsequently light the fuse of
the majority's metaphorical "powder keg," the court takes advantage
of past decisions that give deference to prison officials in preserving a
safe, orderly prison environment.
Thus, the court improperly creates limitless deference to prison
officials instituting speech restrictions, rendering the rational basis test
unworkable for future decisions. The use of the low bar of the
rational basis test is not in question here. Security in prisons is of
utmost importance. However, we cannot allow courts to simply dismiss substantive First Amendment claims, even if those rights belong
to the most heinous felons, unless they properly apply the rational
basis test. Courts must have a record with evidence that supports the
186 Id. (citing PI's app. at A172).
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challenged regulation to effectively judge if the exercise of prisoners'
free speech rights will indeed pose a genuine threat to legitimate
penological interests.

