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INTRODUCTION

Students with the wrong ancestry
almost all elite colleges and universities
85% of which' admit students based in
they are children or grandchildren of the

are denied equal access to
in the United States, nearly
substantial part on whether
school's alumni.2 These leg-
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I Chad Coffman, Tara O'Neil & Brian Starr, An EmpiricalAnalysis of the Impact of Legacy
Preferenceson Alumni Giving at Top Universities, in An.IiRMAivr; AcrION roiR TnE Ricit: Li-ADMissIoNs 101, 119-21 (Richard D. Kahlenberg ed.) (forthACY PREFERENCES IN Coi.iEiG
coming Sept. 2010); Chad Coffman, Tara O'Neil, & Brian Starr, Data on Liberal Arts Colleges
(on file with author). Coffman's data show that 132 of 156 of the top 200 schools grant legacy
preferences; definitive information on legacy policies was not available for 33 liberal arts colleges
ranked in the top 100 by U.S. News & World Report, or for 11 of the 100 top-ranked national
universities.
2 Legacy preferences for right-birth applicants increase their chances of admission by about
20 percentage points (from, say, 50% to 70%). Wuiu1AM G. BOWEN, MARTIN A. KULRZWIL- &
EUGENE M. TOntN, EouTry AN) ExcEiUt ENCE IN AME.RiCAN HIGHER EDucATION 106 (2005).
See also THOMAS J. ESPENSIHADE & ALEXANDRIA W. RAD-oRt), No LONoER SEPARATE, Nor
Yij-r EQuAL: RAci AND CLAss IN Eurn7 CotU -EGE A)MIssIoN AND CAMPus LIFE 113 (2009);
DANIEL GoLDEN, TiHE PRICE oF AMIssIoN: How AMERICA's RULING CLASS Buys ITs WAY
INTo Etrce- COLEGts-AND) WIio GETs LEir OUrsIDE nIE GATES 131 (2006). The substantial discrimination suffered by wrong-ancestry students is growing worse. In 1992, Harvard and
Yale accepted right-ancestry students over wrong-ancestry students at ratios of 2.2:1 and 2.8:1,
respectively. By 2004 those ratios had grown to 4:1 and 4.3:1. Richard D. Kahlenberg & Steve
D. Shadowen, Obama: Stay Away From Notre Dame's Commencement, TmIE AM. Piiosi'r'cr
ONINE, May 12, 2009, http://www.prospect.org/cs/articlesarticle=obama-skip-notre-dames
commencement.
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acy preferences-de jure distinctions based directly on descent from
highly educated parents-significantly contribute to the widening and
calcifying socioeconomic stratification on elite campuses and in American society.3
Prior legal analyses have focused on the incompatibility of legacy
preferences with the deeply rooted national tradition against distinctions based on family lineage. Building on Gordon Wood's conclusion
that the Revolution was "a vindication of frustrated talent at the
expense of birth and blood,"' Professor Larson has argued that legacy
preferences are unlawful under the Constitution's Title of Nobility
Clause,' which prohibits states from granting or withholding benefits
based on family lineage.6 Other work expands Larson's analysis, arguing that the Framers of the Equal Protection Clause of the Fourteenth
Amendment codified the Revolution-era principle against hereditary
preferences and enlarged it to prohibit discrimination based on inherited race.'
This Article adds to the prior, history-based work by considering
legacy preference policies under contemporary Equal Protection jurisprudence. The Supreme Court has concluded that government's sorting of persons by "ancestry" is inherently suspect and therefore
subject to strict (or at least heightened) judicial scrutiny.' In HirabaSee infra notes 143-151.
GoRiooN S. WooD, Tio RADICALISM or, THE AMERICAN REvoLUTION 180 (1991).
5 See Carlton F.W. Larson, Titles of Nobility, Hereditary Privilege, and the Unconstitutionality of Legacy Preferences in Public School Admissions, 84 WASH. U. L. REv. 1375, 1418-40
(2006); Carlton F.W. Larson, Legacy Preferences and the Constitutional Prohibitionof Titles of
Nobility, in Aii.IRMATIVE ACION FOR THE Ricn: LEGACY PREFERIENCES IN CoiLLEGE ADMIsSIONS, supra note 1, at 145-46.
6 Larson, Titles of Nobility, supra note 5, at 1379. The Clause provides that "No State . . .
shall grant any Title of Nobility." U.S. CONST. art. 1, § 9, cl. 8.
7 Steve D. Shadowen, Sozi P. Tulante & Shara L. Alpern, No Distinctions Except Those
Which Merit Originates: The Unlawfulness of Legacy Preferences in Public and Private Universities, 49 SANTA CLARA L. REv. 51 (2009); Steve Shadowen & Sozi Tulante, Heirs of the American
Experiment, in AFFIRMATIvI AcION FOR TrHE RICH: LEGACY PREFERENCES IN COLIIE'GE
ADMIssioNs, supra note 1, at 173-97. See also Kathryn Ladewski, Preservinga Racial Hierarchy:
A Legal Analysis of the DisparateRacial Impact of Legacy Preferencesin University Admissions,
108 Micii. L. REv. 577, 595 (2010).
8 Romer v. Evans, 517 U.S. 620, 629 (1996) (noting that the Court has given heightened
scrutiny to ancestry classification); Edmonson v. Leesville Concrete Co., 500 U.S. 614, 631 (1991)
(noting that use of "classifications based on ancestry or skin color" are presumptively unlawful);
Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 320 (1978) ("[A] State's distribution of benefits
or imposition of burden [cannot] hinge[] on ancestry or the color of a person's skin."); Mass. Bd.
of Ret. v. Murgia, 427 U.S. 307, 312 n.4 (1976) (noting that ancestry is a suspect classification);
Lindsey v. Normet, 405 U.S. 56, 73 & n.22 (1972) (noting that "certain classifications based on
3
4
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yashi v. United States, a pillar of Equal Protection law, the Court held
that "distinctions between citizens solely because of their ancestry are
by their very nature odious to a free people whose institutions are
founded upon the doctrine of equality."' The narrow question
presented by legacy preferences is whether the suspect "ancestry"
classification includes descent within only one or two generations
("family lineage"), or encompasses a longer or wider chain of descent
("clan lineage").'o
); Hernandez v. Texas, 347
unalterable traits such as race and lineage are inherently suspect.
U.S. 475, 479-82 (1954) (holding that discrimination based on "ancestry" or "national origin" is
"prohibited by the Fourteenth Amendment").
9 Hirabayashi v. United States, 320 U.S. 81, 100 (1943) (holding that an exception to this
rule applied in the case, which involved discrimination against persons of Japanese descent
during WWII). Hirabayashiis an integral part of modern Equal Protection jurisprudence. See,
e.g., Parents Involved in Cmty. Scb. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 746 (2007); Rice v.
Cayetano, 528 U.S. 495, 517 (2000); Loving v. Virginia, 388 U.S. 1, 11 (1967).
10 This article addresses the scope of the "ancestry" classification under the Equal Protection Clause, and therefore primarily concerns the legal standard applicable to admissions to public colleges and universities. The Civil Rights Act of 1866, remnants of which are now codified at
28 U.S.C. § 1981 (2006), also prohibits discrimination based on "ancestry," and it applies to the
admissions decisions of private as well as public schools. See St. Francis Coll. v. Al-Khazraji, 481
U.S. 604, 613 (1987) (holding that Section 1981 prohibits discrimination based on "ancestry");
Runyon v. McCrary, 427 U.S. 160, 176-77 (1976) (holding that Section 1981 governs admissions
procedures of private schools). See generally Shadowen, Tulante, & Alpern, supra note 7, at
111-120. The Supreme Court has held that, given their common origins and purposes, the Civil
Rights Act of 1866 and the Equal Protection Clause should be construed in harmony with
respect to discrimination based on race or ancestry. Gen. Bldg. Contractors Ass'n v. Pennsylvania, 458 U.S. 375, 389-90 (1982) ("In light of the close connection between [the 1866 Act]
and the Amendment, it would be incongruous to construe the principal object of their successor,
§ 1981, in a manner markedly different from that of the Amendment itself."); Hurd v. Hodge,
334 U.S. 24, 32 (1948) ("[I]n many significant respects the [1866 Act] and the Amendment were
expressions of the same general congressional policy."). In addition, many state statutes prohibit
discrimination based on "ancestry" in the admissions decisions of both private and public
schools. See, e.g., N.J. STAT. ANN. § 10:5-4 (West 2003) ("All persons shall have the opportunity
to . .. obtain all the accommodations, advantages, facilities, and privileges of any place of public
accommodation [including a "college" and "university"], . . . without discrimination because of
... ancestry . . . ."). For other state public accommodations and/or civil rights statutes that
prohibit private colleges and universities from discriminating with respect to ancestry, see Atiz.
REV. STAT. ANN. § 41-1442 (2010); ARK. CoDiE ANN. § 16-123-105 (2010); CAl. Civ. Coim § 51
(West 2010); Coi-o. REv. STA-r. § 24-34-601 (2009); CONN. GEN. STAT. § 46a-64 (2010); HAW.
Riv. STAT. § 368-1, 489-3 (2010); KAN. STAT. ANN. § 44-1009 (2009); Mr. REV. STA'T. ANN. tit.
5, § 4552 (2009); MASS GEN. LAws ch. 272, § 98 (2010); Mo. REv. STAr. § 213.065 (2010); NEB.
REv. STAT. § 20.132 (2010); NEV. REV. STAr. § 233.010 (2010); N.M. STAT. § 28-1-7 (2010);
Ouiio REV. CODE ANN. § 4112.02 (LexisNexis 2010); 43 PA. CONS. STAT. § 953 (2010); S.D.
CODIFIED LAWS § 20-13-13 (2010); UTAii CODE ANN. § 13-7-3 (2010); Wis. STAT. § 106.52
(2010). See also Lisa Gabriella Lerman & Annette K. Sanderson, DiscriminationIn Access To
Public Places:A Survey of State and FederalPublic Accommodations Laws, 7 N.Y.U. REV. L. &
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Part I of this Article argues that distinctions based on family lineage should be included within the suspect "ancestry" classification
because they impair an individual's personal dignity." The "anticlassification principle" that drives contemporary Equal Protection jurisprudence is founded on the concern for personal dignity. This dignity
arises from making one's own way in the world based on individual
merit, unhindered by inherited or otherwise ascriptive position.12 The
personal dignity rationale for the anticlassification principle strongly
supports inclusion of family lineage within the suspect ancestry
classification.
Part II, Section A demonstrates that including family lineage
within the suspect ancestry classification is reinforced by the Supreme
Court's traditional indicia of suspectness. Family lineage is immutable, not merit based, and has been used throughout the nation's history to impair the life prospects of wrong-ancestry persons." Our
history is one in which the Founders' documented principles and
major Congressional actions have rejected inherited distinctions. 4
Part II, Section B argues that the antisubordination values in the
Supreme Court's Equal Protection jurisprudence further support
including family lineage in the suspect ancestry classification. The
modern economy has seen the emergence of a dominant "knowledge
class" of highly educated citizens who form a managerial elite. Legacy
preferences help this elite class replicate itself at the expense of children born to lesser-educated or less wealthy parents."
Part II, Section C concludes by explaining that the inclusion of
family lineage within the proscribed ancestry classification is conSoc. CHANGE 215, 292 (1978) (identifying state accommodations laws prohibiting discrimination
based on ancestry).
11 Gratz v. Bollinger, 539 U.S. 244, 268-69 (2003). Previous work has suggested that the
rationale that schools most often advance for legacy preferences-that they cause alumni to
increase their donations-cannot meet this standard. See Shadowen, Tulante & Alpern, supra
note 7, at 121-34. Briefly, the schools' assertion that the beneficiaries of presumptively unlawful
discrimination are willing to pay for it is not a legally cognizable justification. Id. at 125-26. The
empirical evidence is that the preferences do not cause alumni to increase donations; instead, the
preferences cause schools to overselect admittees from wealthy families, thus undermining student body diversity in terms of both race and class. Id. at 121-25. Because the schools' stated
objective is merely to raise money, there are many more "narrowly tailored" ways to do so
without discriminating based on ancestry. Id. at 132-34.
12 See infra Part l.A-C.
13 See infra Part II.A.1-3.
14 See infra Part II.A.4.
15 See infra Part I.B.
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firmed by international law. The Universal Declaration of Human
Rightsl 6 and other international conventions signed by the United
States specifically preclude inherited privileges and require admission
to higher education based on merit.'7 The principle of school admission based on merit rather than inherited privilege was used to eliminate legacy preferences and other forms of hereditary distinctions at
Oxford and Cambridge." The result is that today the United States is
apparently the only nation in the world whose elite universities discriminate in admissions based on family lineage.1 9

I.

THE RATIONALES FOR THE

ANTICLASSIFICATION PRINCIPLE

REQUIRE THAT FAMILY LINEAGE BE INCLUDED IN THE
SUSPECT "ANCESTRY" CLASSIFICATION

Over the past several decades, two principles of equality have
contended for ascendancy in the Supreme Court and academia. The
anticlassification principle prohibits the unequal treatment of persons
based on "suspect" criteria or classifications, of which race and ancestry are paradigms. The antisubordination principle (discussed in
detail infra at Part II, Section B), in contrast, prohibits practices that
enforce the secondary social status of historically oppressed groups.
The standard view today acknowledges that the Supreme Court has
embraced the anticlassification principle as the predominant content
of equality under the Equal Protection Clause.20
Legacy preferences in college admissions distinguish between
applicants based on whether they descend from particular persons,
i.e., the school's alumni. The preferences are presumptively unlawful
if the suspect "ancestry" classification includes family lineage and is
not limited to only broader lineage-based groups such as clans or ethnic groups.
16 Universal Declaration of Human Rights, G.A. Res. 217A(III), at 71, U.N. GAOR, 3d
Sess., 1st plen. mtg., U.N. Doc. A/810 (Dec. 12, 1948).
17 See infra Part II.C.I.a; infra Part II.C.1.b.
18 See infra Part II.C.2.f.
19 See Daniel Golden, An Analytic Survey of Legacy Preference, in AFFIRMAnv. AcrION
FOR rIE Ricu: LFIACy PRF-ERLENCES IN COLLEGE ADMIssIoNs, supra note 1, at 71 (noting that
legacy preferences are "[v]irtually unknown in the rest of the world").
20 Paul Brest, Forward:In Defense of the Antidiscrimination Principle, 90 HARV. L. Ri.v. 1,
1-6 (1976). See also Sergio J. Campos, Subordination and the Fortuity of Our Circumstances, 41
U. Micn. J.L. RIEFORM 585, 587 n.8, 637 n.145 (2008); Holning Lau, Formalism: From Racial
Integration to Same-Sex Marriage, 59 HASTINGs L.J. 843, 848 n.29 (2008).
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A previous analysis of legacy preferences concluded, based on
history and a variety of Supreme Court authorities, that the prohibited
"ancestry" classification includes family lineage. 2 1 That analysis found
that the Framers purposefully included in the Equal Protection Clause
the Founders' principle against family-lineage distinctions among
white men and expanded it to encompass a prohibition of discrimination based on inherited race.22 Further, the Court held in Oyama v.
California23 and Plyler v. Doe 24 that a state improperly classified children based on the status or conduct of their parents (regardless of any
discrimination based on race or clan lineage).25 An impressive array
of plurality, concurring, and dissenting opinions similarly indicates
that discrimination based on family lineage is presumptively unlawful.2 6 The previous analysis also noted that the Court treated race as a
21 Shadowen, Tulante & Alpern, supra note 7, at 78-81.
22 Id.

23 Oyama v. California, 332 U.S. 633, 638-47 (1948).
24 Plyler v. Doe, 457 U.S. 202, 211-214 (1982).
25 See Shadowen, Tulante & Alpern, supra note 7, at 102-06.
26 Miller v. Albright, 523 U.S. 420, 476 (1998) (Breyer, J., dissenting) ("This Court, I
assume, would use heightened scrutiny to review discriminatory laws based upon ancestry, say
laws that deny voting rights or educational opportunity based upon the religion, or the racial
makeup, of a parent or grandparent."); Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 239
(1995) (Scalia, J., concurring in part and concurring in the judgment) ("That concept [race based
classification] is alien to the Constitution's focus upon the individual, . . . and its rejection of
dispositions . . . based on blood, see [U.S. CONSr.] art. III § 3 ('[N]o Attainder of Treason shall
work Corruption of Blood'); [U.S. CONs-r.] art. I, § 9, cl. 8 ('No Title of Nobility shall be granted
by the United States'.)"); Fullilove v. Klutznick, 448 U.S. 448, 531 (1980) (Stewart, J., dissenting)
(The Equal Protection Clause "promised to carry to its necessary conclusion a fundamental principle upon which this Nation had been founded-that the law would honor no preference based
on lineage.") (citing the Declaration of Independence and U.S. CONsr., Art. 1, § 9, cl. 8);
Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 355 (1977) (Brennan, J., concurring in part
and dissenting in part) ("[H]uman equality is closely associated with the proposition that differences in color or creed, birth or status, are neither significant nor relevant to the way in which
persons should be treated."); San Antonio Indep. Sch. Dist. v. Rodriquez, 411 U.S. 1, 109 (1973)
(Marshall, J., dissenting) ("Status of birth, like the color of one's skin, is something which the
individual cannot control, and should generally be irrelevant in legislative considerations....
Hence, discrimination on the basis of birth-particularly when it affects innocent children-warrants special judicial consideration."); Thurgood Marshall, The Supreme Court as Protector of Civil Rights: Equal Protection of the Laws, 275 Am. ACAD. Pot. & Soc. Sci. 101, 101-02
(1951) (Equal Protection Clause grants "the right to be free from differences of treatment
because of race, color, blood, or national origin."); Korematsu v. United States, 323 U.S. 214,243
(1944) (Jackson, J., dissenting) ("But here is an [unconstitutional] attempt to make an otherwise
innocent act a crime merely because this prisoner is the son of parents as to whom he had no
choice, and belongs to a race from which there is no way to resign."). But see Grutter v. Bollinger, 539 U.S. 306, 368 (2003) (Thomas, J., concurring in part and dissenting in part, joined by
Scalia, J.) ("[T]he Equal Protection Clause does not ... prohibit the use of unseemly legacy
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forbidden classification in both Rice v. Cayetano27 and Parents
Involved in Community Schools v. Seattle School District No. 1 28
because "it demeans the dignity and worth of a person to be judged by
ancestry instead of by his or her own merit and essential qualities." 29
As explored more fully below (infra at Part I, Section C), the Court's
juxtaposition of ancestry and a person's individual merit strongly suggests that family lineage (as well as clan lineage) is within the proscribed "ancestry" classification. The Court has also applied
heightened scrutiny to classification of children based on their parents' marital status. These decisions, which clearly relate to family
lineage rather than clan lineage, hold that the Equal Protection Clause
"enable[s] us to strike down discriminatory laws relating to status of

birth." 3 0
This Section examines legacy preferences de novo under the
rationales offered by the Court for its recent anticlassification cases.
These cases reflect a traditional liberal view of the meaning of equality. In this view, the Equal Protection Clause grants to each person an
individual right, the essence of which is a claim to equal dignity and
respect from government. Consequently, government must make
benefits and burdens depend on a person's relevant needs, capacities,
and achievements ("merit" for shorthand) rather than ascriptive status. Given that this liberal view arose out of the evolution from lineage-based feudalism to individual-merit-based democracy, it is no
surprise that each aspect of the Court's rationale for the anticlassification principle supports the inclusion of family lineage within the proscribed "ancestry" classification.

preferences or many other kinds of arbitrary admissions procedures"); Kotch v. Bd. of Riverport
Pilot Comm's for Port of New Orleans, 330 U.S. 552, 561-64 (1947) (upholding state statute that
permitted incumbent pilots to select family members as apprentices).
27 Rice v. Cayetano, 528 U.S. 495, 511-15 (2000).
28 Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 730-35 (2007).
29 Cayetano, 528 U.S. at 517. See also Parents Involved, 551 U.S. at 746 (quoting Cayetano,
528 U.S. at 517).
30 Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 175-76 (1972). See also Trimble v.
Gordon, 430 U.S. 762, 769-70 (1977) ("[Njo child is responsible for his birth," and "children can
affect neither their parents' conduct nor their own status."); Mathews v. Lucas, 427 U.S. 495, 505
(1976) (noting that birth to an unmarried mother is "not within the control of the [child], and it
bears no relation to the individual's ability to participate in and contribute to society."). See
generally MARTHA T. ZINGO & KEVIN E. EARLY, NAMELESS PERSONS: LEGA DISCRIMINATION
ACAINsi NON-MARITAL CHILDREN IN THE UNITED STATES (Praeger Publishers 1994).
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The Equal Protection Clause Protects Each Person

A cornerstone of this traditional liberal view, and of the Supreme
Court's anticlassification principle, is that the right conferred by the
Equal Protection Clause belongs to each individual person, not to
groups. The Court has repeatedly emphasized that the Clause prohibits a state from denying equal protection to "any person" within its
jurisdiction.' The protections are "guaranteed to the individual. The
rights established are personal rights."32 Justice Kennedy provided a
rationale for this "cardinal rule": 3 3
The Equal Protection Clause and our constitutional tradition are
based on the theory that an individual possesses rights that are protected against lawless action by the government. The neutral phrasing
of the Equal Protection Clause, extending its guarantee to 'any person,' reveals its concern with rights of individuals, not groups (though
group disabilities are sometimes the mechanism by which the State
violates the individual right in question).34
Citing a line of cases extending back to Brown v. Board of Education, the Court recently reaffirmed the "fundamental principle" that
"the Equal Protection Clause 'protects persons not groups."'36 For
35

31 See, e.g., Cayetano, 528 U.S. at 517 (2000); City of Richmond v. J.A. Croson Co., 488
U.S. 469, 493 (1989).
32 Shelley v. Kraemer, 334 U.S. 1, 22 (1948).
33 Metro Broad., Inc. v. FCC, 497 U.S. 547, 636 (1990) (Kennedy, J., dissenting). See also id.
at 602 (O'Connor, J., dissenting) ("[A]t the heart of the Constitution's guarantee of equal protection lies the simple command that the government must treat citizens 'as individuals, not as
simple components of a racial, religious, sexual or national class'.") (citation omitted); id. at 610
("We are a Nation not of black and white alone, but one teeming with divergent communities
knitted together by various traditions and carried forth, above all, by individuals. Upon that
basis, we are governed by one Constitution, providing a single guarantee of equal protection,
one that extends equally to all citizens.").
34 J.E.B. v. Alabama, 511 U.S. 127, 152 (1994) (Kennedy, J., concurring in the judgment).
See also id. at 153 (emphasizing "[tihe importance of individual rights to our analysis ....
35 Brown v. Bd. of Ed., 347 U.S. 483 (1954).
36 Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 743 (2007) (quoting Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995)). See also Parents Involved, 551
U.S. at 747 (quoting Brown v. Board of Educ., 349 U.S. 294, 300 (1955), to the effect that "what
was 'at stake is the personal interest of the plaintiffs in admission to public schools'") (internal
citations omitted); Grutter v. Bollinger, 539 U.S. 306, 326 (2003) ("[T]he Fourteenth Amendment protects persons, not groups ... ) (citations omitted) (emphasis in original); Missouri v.
Jenkins, 515 U.S. 70, 112 (1995) (O'Connor, J., concurring) (Strict scrutiny "ensure[s] that the
personal right to equal protection of the laws has not been infringed."); id. at 120-21 (Thomas, J.,
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example, the Clause prohibits discrimination aimed at a single individual (based on her membership in a group), rather than discrimination
aimed at all members of the group, 37 and protects individual members
of superordinate groups from discrimination based on proscribed
classifications.3 8
The "personal right" rationale for the anticlassification principle
suggests that the suspect "ancestry" classification should include distinctions based on family lineage as well as clan lineage. Given that
the right to equal treatment belongs to each person, the size of the
group into which an individual has been pigeonholed-a family or a
clan-should be irrelevant. The principle requiring individual treatment is offended whether the state withholds a benefit based on a
person's membership in a family of four or a clan of four million.
Although the individual nature of the right is not solely determinative,
it points strongly against drawing a dispositive distinction between
family group and some indeterminately larger lineage-based group.
Individual wrong-ancestry students have a significant interest in
obtaining an education from one of the nation's best universities.
Quite apart from the effect of legacy-preference discrimination on the
income, status, or power of clans or of socioeconomic or other classes
(a subject discussed infra in Part II, Section B), attending a top university can be, in itself, one of the most rewarding experiences in a
person's life. Most of these universities do more than confer high status; they in fact provide an excellent education. Persons should have a
fair chance to form a hoplite phalanx at Yale,3' take the Contempo-

concurring) ("At the heart of this interpretation of the Equal Protection Clause lies the principle
that the government must treat citizens as individuals, and not as members of racial, ethnic, or
religious groups.").
37 See, e.g., Olmstead v. Zinsing, 527 U.S. 581, 598 n.10 (1999) ("The fact that one person in
the protected class has lost out to another person in the protected class is thus irrelevant.")
(citation omitted); J.E.B., 511 U.S. at 146 (noting that an individual has right not to be excluded
from jury service based on gender, even if jury ultimately is gender-balanced).
38 See Parents Involved, 551 U.S. at 730 (holding that the "Government must treat citizens
as individuals") (citations omitted); Gratz v. Bollinger, 539 U.S. 244, 270 (2003) (noting that
affirmative action in favor of historically oppressed racial minorities is subject to strict scrutiny);
City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989) ("[T]o whatever racial groups
these citizens belong, their 'personal rights' to be treated with equal dignity and respect" are
infringed by use of racial classifications.).
39 See Yale course CLCV 205: Introduction to Ancient Greek History, http://oyc.yale.edu/
classics/introduction-to-ancient-greek-history (last visited Sept. 4, 2010).
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rary Civilization seminar at Columbia,40 or study political theory at
the University of Virginia. 41 An individual wrong-ancestry student
suffers significant harm when she is prevented from competing on an
equal basis for these and many other courses and experiences that are
goods in themselves. Regardless of its effect on the socioeconomic
mobility of clans, fair access to elite education is vitally important to
individuals because "a well-educated, enlightened and active mind,
able to wander freely and widely, is one of the joys and rewards of
human existence." 42
B.

The Equal Protection Clause Protects PersonalDignity by
Promoting Autonomy

A central purpose of the anticlassification principle is to protect
individuals' personal dignity, and a key aspect of that dignity is individual autonomy. The Supreme Court's linking of equality with personal dignity and autonomy interests strongly supports the inclusion
of family lineage within the suspect ancestry classification.
In feudal and aristocratic societies, "dignity" was attached to a
person's status or rank, which, in turn, was determined principally by
family lineage. 4 3 The contemporary term "personal dignity" is
intended to negate such family-lineage-based distinctions in favor of a
dignity inhering equally in each individual person.4 4 The very origin
40 See Columbia University course COCI C1101-C1102 Introduction to Contemporary Civilization in the West, http://www.college.columbia.edu/bulletin/core/cc.php (last visited Sept. 4,
2010).
41 See, e.g., University of Virginia course PLPT 1010 Introduction to Political Theory, http:/
/records.ureg.virginia.edu/preview-program.php?catoid=25&poid=1904&returnto=621 (last visited Sept. 4, 2010).
42 KLAus DIETiR BEITER, TiHE. PROTECH-ION OF TnnI RIGITYro EDUCATION BY INTERNATIONAL LAw 658 (2006) (quoting General Comment No. 13 of the United Nations Committee on
Economic, Social and Cultural Rights: The Right to Education (Art. 13 ICESCR) (Twenty-first
2
Session 1999) [UN Doc. e/2000/ 21).
43 See Reva B. Siegel, Dignity and the Politics of Protection: Abortion Restrictions Under
Casey/Carhart,117 YAus L.J. 1694, 1739 n.129 (2008) ("'Dignity' traditionally carried an honorific, aristocratic valence of status, rank, and social worth, presupposing inequality and concerned
with discriminating among persons in a social hierarchy (e.g. 'dignitaries'). In democratic societies, however, the usage of dignity concerned with respect has come to concern the respect individuals are owed as social equals."); Kenneth L. Karst, Why Equality Matters, 17 GA. L. Rev.
245, 256 (1983) ("The nineteenth century accelerated the attack on special legal privilege and the
abandonment of legal rights based on a person's status in favor of a universal body of law,
equally applicable throughout the society.").
44 Karst, supra note 43, at 256. See also JOHN RAwis, A TiumORY OF JusrIcE 60 (1971)
("[S]ocial and economic inequalities are to be arranged so that they are ... attached to positions
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of the concept of personal dignity emphasizes that use of family-lineage classifications to distribute public goods is improper in a democratic society. 45
The Supreme Court has repeatedly held that a primary rationale
for adopting the anticlassification principle is that the Equal Protection Clause protects an individual's personal dignity. 4 6 Justice Kennedy asserted these dignity concerns in his concurring opinion in
and offices open to all."); RONALD DwORKIN, Is DEMOCRACY POSSIBLE HERE?: PRINCIIILES
FOR A NEW POLIICAL DEBATE 10 (2006) ("[H]uman dignity" is reflected in "two principles that every human life is of intrinsic potential value and that everyone has a responsibility for
realizing that value in his own life. . . ."); WALr WHITMAN, Democratic Vistas, in WAI.r WalrrMAN, COMPLETE POEIRY AND COLLECTED PROSE 941-42 (Justin Kaplan ed., 4th ed. 1982)
("[T]he political genesis and life of America" is the image "of individual personal dignity, of a
single person, either male or female, characterized in the main, not from extrinsic acquirements
or position, but in the pride of himself or herself alone."); Larson, Titles of Nobility, supra note 5,
at 1408 ("[D]istinctions between citizens, in regard to rank, would soon lay the foundation of
odious claims and privileges, and silently subvert the spirit of independence and personal dignity,
which are so often proclaimed to be the best security of republican government.") (quoting
JOSEPH STORv, COMMENTARIES ON TIll CONs-rITUTION OF THIE UNIFED STATEs (1833),
excerpted in Tii FOUNDERS' CONSTITUTION 390 (Philip B. Kurland & Ralph Lerner, eds.,
1987)).
45 This concept is reflected, for example, in state constitutional provisions prohibiting government from discriminating based on "ancestry," HAW. CONST. art. I, § 5; on "birth," LA.
CONs-r. art. I, § 3; or on "social origin," MoNT. CONsr. art. II, § 4. The Bill of Rights drafted by
John Adams for Massachusetts provides, for example, that, "[n]o man, . .. [has] any other title to
obtain advantages, or particular and exclusive privileges, distinct from those of the community,
than what arises from the consideration of services rendered to the public; and this title being in
nature neither hereditary, nor transmissible to children, or descendants, or relations by blood,
the idea of a man born a magistrate, lawgiver, or judge, is absurd and unnatural." MASS. CONST.,
DECL. OF RIGIIs, art. VI. Similarly, the Declaration of Rights drafted by George Mason for the
Commonwealth of Virginia provides, "[t]hat no man, or set of men, is entitled to exclusive or
separate emoluments or privileges from the community, but in consideration of public services;
which not being descendible, neither ought the offices of magistrate, legislator, or judge to be
hereditary." VA. CONST. art. I, § 4. See also N.H. CONST., BILL OF RIGIITs, art. IX ("No office or
place, whatsoever, in government, shall be hereditary-the abilities and integrity requisite in all,
not being transmissible to posterity or relations."). Numerous state constitutions take up this
theme, prohibiting government from granting hereditary "distinctions," "privileges," or "honors." See, e.g., Ala. Const. art. 1, § 29; CONN. CONST. art. 1, § 18; DEL. CONST. art. 1, § 19; IND.
CONST. art. 1, § 35; KAN. CONSr. art. 1, § 19; Ky. CONsT. § 23; ME. CONST. art. 1, § 23; Mo.
CONST., DECL. o RIGirs, art. 42; OIlo CONsT. art. 1, § 17; OR. CONs F. art. 1, § 29; PA. CONST.
art. 1, § 24; WASH. CONsT. art. 1, § 28; W. VA. CONsr. art. 3, § 19.
46 Grutter v. Bollinger, 539 U.S. 306, 353 (2003) (Thomas, J., concurring in part and dissenting in part) (When "government places citizens on racial registers and makes race relevant to the
provision of burdens or benefits, it demeans us all."); J.E.B. v. Alabama, 511 U.S. 127, 142 (1994)
(holding that gender discrimination in jury selection "denigrates the dignity of the excluded juror
. . . ."); Metro Broad., Inc. v. FCC, 497 U.S. 547, 603-04 (O'Connor, J., dissenting) (noting race
discrimination "destroy[s] the dignity of the individual . . . .") (quoting Korematsu v. United
States, 323 U.S. 214, 240 (1944) (Murphy, J., dissenting)), overruled by Adarand Constructors,
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Parents Involved, noting that the state's "[r]eduction of an individual
to an assigned racial identity for differential treatment"4 7 is insulting
not only because of the nation's contentious racial history, but also
because, "under our Constitution the individual, child or adult, can
find his own identity, can define her own persona, without state intervention that classifies on the basis of his race or the color of her
skin."48 Government interference with volitional self-creation makes
a state's use of racial classifications "inconsistent with the dignity of
individuals in our society. And it is a label that an individual is powerless to change."4 9 Correspondingly, "[a]n inquiry into ancestral lines is
not consistent with respect based on the unique personality each of us
possesses, a respect the Constitution itself secures in its concern for
persons and citizens." 0
Inc. v. Pena, 515 U.S. 200 (1995); Roberts v. United States Jaycees, 468 U.S. 609, 625 (1984)
(noting that gender discrimination "deprives persons of their individual dignity").
47 Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 795 (2007) (Kennedy, J., concurring in part and concurring in the judgment). See also J.E.B., 511 U.S. at 153
(Kennedy, J., concurring in the judgment) (noting that "the injury is to personal dignity" when a
potential juror is excluded based on gender); Powers v. Ohio, 499 U.S. 400, 413-14 (1991) (noting
that a person "excluded from jury service because of race suffers a profound personal
humiliation").
48 Parents Involved, 551 U.S. at 797 (Kennedy, J., concurring in part and concurring in the
judgment). See generally JoHjANNEs MORSINK, INFIERINT HUMAN RIGTs: PnOsorICAL
Roo-s OF THE UNIVERSAi.
DECLARATION 167 (2009) ("[Tlhe human being [is] a dignified free
being who shapes his or her own life in cooperation and reciprocity with others.... A life that is
really human is shaped by these human powers of practical reason and sociability.") (quoting
MARTHA C. NussnAuM, WOMEN AND HUMAN DtqvEELOPMENT: THE CAPABILI TiEs APPROACH

72 (2000)).
49 ParentsInvolved, 551 U.S. at 797 (Kennedy, J., concurring in part and concurring in the
judgment).
50 Rice v. Cayetano, 528 U.S. 495, 517 (2000). These autonomy aspects of personal dignity
are also safeguarded by the due process element of the Fourteenth Amendment. See, e.g.,
Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 851 (1992) (Noting the Fourteenth Amendment protects a woman's decisions regarding abortion because "choices [are] central to personal dignity and autonomy," and "[alt the heart of liberty is the right to define one's
own concept of existence, of meaning, of the universe, and of the mystery of human life.");
Lawrence v. Texas, 539 U.S. 558, 574 (2003) (noting "the respect the Constitution demands for
the autonomy of the person in making these [personal] choices"); id. at 562 (explaining that
"[I]iberty presumes an autonomy of self . . . ."); Gonzales v. Carhart, 550 U.S. 124, 157 (2007)
(noting "the Act expresses respect for the dignity of human life"); Stenberg v. Carhart, 530 U.S.
914, 962 (2000) (Kennedy, J., dissenting) (arguing that "[a] State may take measures to ensure
the medical profession and its members are viewed as healers, sustained by a compassionate and
rigorous ethic and cognizant of the dignity and value of human life ... ). See generally Siegel,
supra note 43, at 1738-40 (arguing the connection between Justice Kennedy's equal protection
and liberty jurisprudence).
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The Equal Protection Clause's respect for personal dignity and
autonomy requires that the improper "ancestry" classification include
family lineage as well as clan lineage. Legacy preferences hobble a
wrong-ancestry applicant by judging her based on descent from a family that she did not choose and from which, for purposes of legacy
preference policies, she cannot resign. Despite possibly enormous
efforts to "find [her] own identity,

. .

. define her own persona," she is

decisively disadvantaged by her mere status as a member of the wrong
family.
The insult to an individual's personal dignity is no less, and may
be much greater, when the discrimination is based on membership in
her family rather than her clan. With respect to legacy preferences,
for example, many applicants are likely to be more insulted by being
denied admission based on their parents' lack of education rather
than, say, their Italian-American heritage. The insult of family-lineage distinctions is exacerbated by their historical resonance-they are
the very distinctions that kept families in poverty for four centuries
and required the common folk to step in the mud and doff their caps
to their "betters."51
Further, government classifications "communicate meanings
about respect and social standing."52 The sorting of applicants based
on legacy status is not neutral as to what and about whom it communicates. Admission policies do not withhold the preferences on the
ground that the wrong-ancestry students themselves lack some neutral
or arbitrary characteristic (e.g., red-headedness). Rather, legacy preference policies-enforced in nearly 85% of elite institutions 5 3-draw
attention to the parents' lack of educational accomplishment. Legacy
preference policies define the parents' lack of achievement as a secular "sin" and impose their punishment on the child.54

51 See infra Part II.A.3.
52 Siegel,supra note 43, at 1743. See generally Cass R. Sunstein, On the Expressive Function
of Law, 144 U. PA. L. Riv. 2021 (1996).
53 Coffman et al., supra note 1, at 101, 119-21.
54 Wrong-ancestry applicants are further insulted because the intent and effect of legacy
preferences is to permit alumni children to experience all of the benefits and none of the costs of
affirmative action for racial minorities. See infra notes 95-103.
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The Equal Protection Clause Protects Personal Dignity by
Attending to Merit

A corollary of autonomy-linked personal dignity is that an individual achieves and fulfills this dignity through her own capabilities
and conduct. Benjamin Franklin aptly captured the transition from
status-based dignity to conduct-based dignity by noting that in
America, as opposed to the Old World, "people do not enquire of a
stranger, What is he? but, What can he do?""
The Supreme Court has held that a searching judicial inquiry is
appropriate when classifications do not relate to an individual's merit,
i.e., her conduct, need, or ability to contribute to society." At the
very inception of the "suspect classification" construct, the Court held
that classifications based on ancestry are "in most circumstances irrelevant and therefore prohibited."" A classification is "irrelevant"
when it is unrelated to individual merit: "Permissible discriminations
between persons must bear on a rational relationship to their relevant
characteristics."58 Consequently, "the ideal of equal protection
55 WALreajR iSAAcsoN, BENJAMIN FRANKLIN: AN AM!lRICAN Lum- 423 (2003) (quoting
BENJAMIN FRANKLIN, PROPOSALS RELATINGTO T-i, EDUCATION OF YOUTH IN PUNNSYIVANIA

(1749)). The genesis of this meaning of equality can be traced as far back as at least Aristotle,
who argued that flutes should be distributed not to those who are well born, but to those who
excel in flute playing, "unless the advantages of wealth and birth contribute to excellence in flute
playing, which they do not." ARIsTrOuL, PoLITICs BooK III (Benjamin Jowett trans., 2005),
available at http://classics.mit.edu/Aristotle/politics.3.three.html.
56 Hirabayashi v. United States, 320 U.S. 81, 100 (1943).
57 Hirabayashi,320 U.S. at 100 (emphasis added). See also Parents Involved in Cmty. Sch.
v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 743 (2007) (quoting Hirabayashi, 320 U.S. at 100);
Parents Involved, 551 U.S. at 834 (Breyer, J., dissenting) (Racial classifications are suspect when
they are used "to decide who will receive goods or services that are normally distributed on the
basis of merit and which are in short supply.").
58 Zobel v. Williams, 457 U.S. 55, 70 (1982) (Brennan, J., concurring). See also Grutter v.
Bollinger, 539 U.S. 306, 326 (2003) (explaining that race classification "in most circumstance [is]
irrelevant and therefore prohibited . . . .") (quoting Hirabayashi, 320 U.S. at 100); J.E.B. v.
Alabama, 511 U.S. 127, 131 (1994) (arguing that gender discrimination perpetuates "overbroad
stereotypes about the relative abilities of men and women"); Roberts v. United States Jaycees,
468 U.S. 609, 625 (1984) (explaining that gender classifications are subject to heightened scrutiny
because they "often bear no relationship to [persons'] actual abilities"); Fullilove v. Klutznick,
448 U.S. 448, 496 (1980) (Powell, J., concurring) ("[1]mmutable characteristics, which bear no
relation to individual merit or need, are irrelevant to almost every governmental decision.");
Mathews v. Lucas, 427 U.S. 495, 505 (1976) (arguing that parents' marital status bears "no relation to the individual's ability to participate in and contribute to society"); Frontiero v. Richardson, 411 U.S. 677, 686 (1973) ("The sex characteristic frequently bears no relation to ability to
perform or contribute to society."); Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 175 (1972)
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requires attention to individual merit, to individual need."5 Indeed,
the "nation[ ] [has a] widely shared commitment to evaluating individuals upon their individual merit."'o
In several contexts, the Court has held that "it demeans the dignity and worth of a person to be judged by ancestry instead of by his
or her own merit and essential qualities."61 The Court's juxtaposition
of "ancestry" and "a person['s] .

.

. own merit and essential qualities"

strongly suggests that judging a person by family lineage unlawfully
demeans her dignity and worth.62 Any difference between clan lineage and family lineage is immaterial. Use of either classification
improperly judges a person based on descent rather than "his or her
own merit and essential qualities."6 3 An applicant's descent from John
("The basic concept of our system is that legal burdens should bear some relationship to individual responsibility or wrongdoing.").
59 See cases cited supra note 58.
60 Metro Broad., Inc. v. FCC, 497 U.S. 547, 604 (1990) (O'Connor, J., dissenting), overruled
by Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995). See also United States v. Virginia,
518 U.S. 515, 546 (1996) (arguing that the school unlawfully excluded women "in total disregard
); Plyler v. Doe, 457 U.S. 202, 221-22 (1982) (explaining that one
of their individual merit ....
goal of Equal Protection Clause is "the abolition of governmental barriers presenting unreasonable obstacles to advancement on the basis of individual merit").
61 Rice v. Cayetano, 528 U.S. 495, 517 (2000). See also Parents Involved, 551 U.S. at 746
(citing Cayetano, 528 U.S. at 517 ); J.E.B., 511 U.S. at 154 (Kennedy, J., concurring) (arguing
that race and gender are improper classifications for selecting jurors because "jury competence is
an individual rather than a group or class matter") (citing Thiel v. Southern Pacific Co., 328 U.S.
217, 220 (1946)); Powers v. Ohio, 499 U.S. 400, 410 (1991) (arguing that race and gender are
"simply ... unrelated to .. . fitness as a juror") (quoting Batson v. Kentucky, 476 U.S. 79, 87
(1986)).
62 Cayetano, 528 U.S at 545.
63 Id. Legacy preferences reflect a particularly unappealing resentment against the more
capable by the children of privilege. Unable to win the competition for admission based on
merit, despite formidable advantages such as superior secondary schools, etc., they play the
trump card of family lineage-an ascriptive status wholly unrelated to their own merit. What
lesson do schools teach when they allow such an ignoble strategy to thwart those students who in
fact would have prevailed based on their own excellence? Schools try to justify the preferences
by asserting that they cause mom and dad to make greater contributions to the school (an excuse
that is untrue in any event. See Coffman et al., supra note 1, at 144-47). So one lesson the
schools teach is that authorities will call vice a virtue if they are paid enough. Not only students,
but also other schools, are learning this lesson. Beverly Hills High School recently "[took] a
page out of the university or college playbook," and began giving an admissions boost to the outof-district children of alumni. Seema Mebta, Legacy Enrollments Offered in Two Top L.A.-Area
School Districts, L.A. Timis, May 16, 2009, at A3. The legacy preferences displaced "opportunity permits" that previously had allowed anyone outside the district to apply for admission. Id.
Questioned about the policy change, a trustee asserted, "What's wrong with being elitist? We're
Beverly Hills." Id. This trustee learned the universities' lesson perfectly. For him, as for the
legacy-granting universities, being "elite" is determined not by personal excellence, but by
descent from the right family.
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Smith is no more relevant than her descent from, say, Irish Americans. A legacy preference is entirely unrelated to individual merit and
is therefore an improper "naked preference."'
Each of the predominant rationales for the anticlassification principle supports inclusion of family lineage within the suspect "ancestry"
classification. An individual has a right to personal dignity, including
advancement (or failure to advance) free from constraints of ascriptive status and based on individual merit. College admissions can and
should be conducted "in a rational way that consists with respect for
the dignity of persons, without the use of classifications based on
ancestry ... .. "65 Legacy preference policies are a substantial affront to
the personal dignity of wrong-ancestry students and deprive them of
the equal protection of the law.6 6

II. OTHER AUTHORITIES CONFIRM THAT FAMILY LINEAGE
SHOULD BE INCLUDED IN THE SUSPECT "ANCESTRY"
CLASSIFICATION
The inclusion of family lineage in the suspect "ancestry" classification is supported by other substantial sources of authority. First,
family lineage meets the Supreme Court's traditional indicia of suspectness. Second, distinctions based on family lineage infringe the
antisubordination values that are also a part of the Court's Equal Protection jurisprudence. Third, international law requires that admissions to higher education be based on merit and prohibits admissions
preferences based on birth.
A.

The TraditionalIndicia of Suspectness Require That Family
Lineage Be Included in the Suspect "Ancestry"
Classification

The Supreme Court has often looked to certain "indicia of suspectness" to determine whether use of a particular classification

should be presumptively unlawful. 67 These indicia are not directly relevant here because the Court has already held that "ancestry" is a
suspect classification. The issue at hand is the proper scope of that
6 Metro Broad., 497 U.S. at 615 (O'Connor, J., dissenting).
65 Edmonson v. Leesville Concrete Co., Inc., 500 U.S. 614, 631 (1991).
66 Id.

67 San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 104-05 (1973) (Marshall, J., dissenting) (discussing traditional indicia of suspectness).
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classification, not whether family lineage itself independently qualifies
as a suspect classification. Nevertheless, the Court's traditional indicia
support the conclusion that "ancestry" should include both family
lineage and clan lineage.
1. Immutable Characteristic
The most frequently invoked indicium of suspectness is a governmental classification based on an "immutable characteristic."6 8 Obviously, a person's family lineage is just such a characteristic. This
strong indicator of unlawfulness supports the conclusion that the
''ancestry" classification should include both family lineage and clan
lineage.
2.

Government Use of a Criterion Unrelated to Merit

Another indicator of suspectness is government's use of a criterion unrelated to individual merit.69 The Court has found that statuses
that are both immutable and unrelated to merit are more likely to be
suspect than those that are immutable but related to merit.70 As discussed supra, family lineage is no more related to merit than is clan
lineage and is thus equally suspect."
3.

Historical Use of the Classification

In determining suspectness, the Supreme Court has looked to the
history of society's use of the classification.72 The United States has a
long history of pervasive discrimination based on family lineage. Feudalism existed in Europe for more than 400 years before the founding
of this country. Remnants of lineage-based constraints were transplanted to the colonies, where some still believed that the aristocracy
68 Michael M. v. Super. Ct. of Sonoma County, 450 U.S. 464, 477-78 (1981); Frontiero v.
Richardson, 411 U.S. 677, 686 (1973).
69 San Antonio Indep. Sch. Dist., 411 U.S. at 104-05 (Marshall, J., dissenting).
70 Frontiero, 411 U.S. at 686 (holding that "what differentiates sex from such non-suspect
statuses as intelligence or physical disability, and aligns it with the recognized suspect criteria, is
that the sex characteristic frequently bears no relation to ability to perform or contribute to
society").
71 See discussion supra Parts l.A-C.
72 See J.E.B. v. Alabama, 511 U.S. 127, 135-36 (1994); Mass. Bd. of Ret. v. Murgia, 427 U.S.
307, 313 (1976); Frontiero, 411 U.S. at 684-85.
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and commoners were "two [different] orders of being."73 The gentry,
being "bound together by blood or marriage," dominated many local
governments and juries, to the exclusion of wrong-birth whites.74
Colonial gentry used primogeniture and entail to ensure that their
estates remained intact,7 1 giving their families disproportionate political and social influence.76 The American Revolution undermined
these lineage-based, aristocratic attitudes and institutions and initiated
a thoroughgoing republicanism in which "a man's merit [would] rest
entirely with himself, without any regard to family, blood, or
connection."7 7
Yet lineage-based distinctions stubbornly persisted, particularly
in the antebellum South. For African Americans, family lineage
determined status as a slave or freeman7 8 as well as state citizenship.
Like their colonial forbearers, poor and working whites in the South
also suffered at the hands of the planter aristocracy.o
Two wars to defeat aristocracy and establish republicanism are
sufficient history to support including family lineage within the sus73 WooD, supra note 4, at 27. See also BERNARD BAILYN, THE IDEOLOGICAL ORIGINS OFTHEIAMERICAN REVOLUTION 272-80 (enlarged ed. 1992); ERIC FONER, Tom PAINE AND REvoLUTIONARY AMERICA 125 (2005); MARK PutS, SAMUEL ADAMS: FATHER OF THE AMERICAN
REVOLUTION 49 (2006).
74 WooD, supra note 4, at 45.
75 Id.

76 SEAN IIENTZ, TiHE RISE OF AMIRICAN DEMOCRACY 6 (2005). As late as 1790, fewer
than half of the original 13 colonies had eliminated freehold voting requirements. Id. at 27. See
also WooD, supra note 4, at 29 (noting other legal distinctions between gentry and commoners).
77 Woon, supra note 4, at 180 (quoting STEPHEN BURROUGHS, MEMOIRS OF THE
NoToRIuS STEPHEN BURROUGHS OF NEw HAMPSHIRi 3 (1988)).
78 Shadowen, Tulante & Alpern, supra note 7, at 94-95.
79 IRA BERLIN, SLAVES WITHOUT MASTERS: THE FREE NEGRO IN THE ANTEBELLUM
SouTH 161-62 n.39 (1974).
80 Eugene Genovese, Rather Be a Nigger Than a Poor White Man, in TOWARD A NEw
VIEW OF AMERICA: ESSAYS IN HONOR OF- ARTHUR C. COLE (Hans Trefousse ed., 1977). As
summarized by Eric Foner, in the South, "[t]he plight of the poor whites was compounded, as
Republicans saw it, by their lack of opportunity to rise in the social scale. In the Republican
portrait of southern society, there were only two classes of whites-the slave-holding aristocracy
and the very poor." ERIC FONER, FREE SoIL, FREE LABOR, FREE MEN 47 (1995). See also id. at
88 (Republicans believed that non-slaveholding whites "were barred from important offices and
opportunities for social advancement, and were deprived of the civil liberties taken for granted
in the North."); id. at 46-47 ("Of all the evils of slavery, none seemed to impress Republicans
more than the poverty and degradation of the mass of southern non-slave holders."). Martin
Van Buren noted that, "the slaveholders disdain manual labor, and the whites who are compelled to submit to it ... cannot act on terms of equality with the masters." WILiEN-rz, supra note
76, at 615 (quoting Martin Van Buren, Address of the Democratic Members of the Legislature of
the State of New York (Apr. 12, 1848), in Martin Van Buren Papers, Library of Congress)).
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pect "ancestry" classification. That the wars were mostly successful in
eradicating pervasive de jure lineage-based discrimination is no
ground to conclude otherwise. Strict judicial scrutiny is as necessary
to preserve the victories of the past and prevent backsliding as it is to
consolidate the civil rights gains of the present and encourage the full
realization of the promise of equality. The nation may have stamped
out most instances of discrimination based on family lineage, but "our
tradition is to go beyond present achievements, however significant,
and to recognize and confront the flaws and injustices that remain.",,
In any event, polls show that citizens today see lineage-based
discrimination thriving in many facets of society.8 2 Observers have
concluded that "[e]verywhere you look in modern America-in the
Hollywood Hills or the canyons of Wall Street, in Nashville recording
studios or the clapboard houses of Cambridge, Massachusetts-you
see elites mastering the art of perpetuating themselves."" This perpetuation of lineage-based discrimination is effected, for example, by
nepotism in industry' and by local education-financing policies that
81 Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 787 (2007) (Kennedy, J., concurring in part and concurring in the judgment). Likewise, the fact that legacy preferences have persisted for several decades in this country does not immunize them from
invalidation now. See Lawrence v. Texas, 539 U.S. 558, 579 (2003); J.E.B. v. Alabama, 511 U.S.
127, 142 n.15 (1994); Parents Involved, 551 U.S. at 778-79 (Thomas, J., dissenting).
82 Opinion polls show that 44% of Americans believe that to get ahead in life it is either
"essential" or "very important" to be born into a wealthy family, and 49% think it is essential or
very important to know the right people. The New York Times Poll on Class, in CLASS MATIERS
250, 252 (2005). Unfortunately, the data tend to show that these attitudes are accurate-socioeconomic mobility has been declining for the last four decades, and "[w]hatever children inherit from their parents-habits, skills, genes, contacts, money-seems to matter more
today." Janny Scott & David Leonhardt, Shadowy Lines That Still Divide, in CILASS MATIR11S,
supra, at 12 (2005). See also David Leonhardt, The College Dropout Boom, in CLAss MATEEIRS,
supra, at 90 (2005) ("Success is largely being passed down from one generation to the next.").
Today a child born into a wealthy family in the United States who does not obtain a college
degree is nevertheless more likely to end up wealthy than is a child born into a poor family who
obtains a college degree. Ron Haskins, Education and Economic Mobility, in ECONOMIC
MonILITY PRomer 6, available at http://www.economicmobility.orglassets/pdfs/EMPEducation
ChapterVIII.pdf.

83 Meritocracy in America: Ever Higher Society, Ever Harderto Ascend, ECoNOMISr, Jan. 1,

2005, available at http://www.economist.com/node/3518560?story-id=3518560 (reviewing numerous studies and concluding that "the United States risks calcifying into a European-style classbased society").
84 Margaret Y. Padgett & Kathryn A. Morris, Keeping It "All in the Family": Does Nepotism in the Hiring Process Really Benefit the Beneficiary?, 11 J. OF LEADERSIFHP' & ORGANIZATIONAL Smuo. 34, 34 (2005) ("[E]stimates of the number of organizations which have some type
of formal anti-nepotism policy vary, they range from 10% ...up to 40%. . . .") (citing R. Ford &
F. McLaughlin, Nepotism: Boon or Bane, 31 PERSONNEL ADMIN. 78, 79-89 (1986)); Kenneth E.
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favor the children of wealth and disable most children of the poor. 85
One promoter of this neo-feudalism contended that dignity and meaning are conferred by "[t]he spirit of family enterprise," rather than
personal merit or achievement.
The most ominous contemporary manifestations of this feudal
mindset are the persistent efforts to make United States citizenship
hereditary." Responding to perceived problems of illegal immigration, some citizens and legislators are attempting to revive this infamous, discredited doctrine." Bills have been introduced in Congress
to institute citizenship-by-lineage through statute 89 or constitutional
Newgren, Calvin E. Kellogg & William Gardner, Corporate Responses to Dual-Career Couples: a
Decade of Transformation,19 AKRON Bus. & EcoN. Ruv. 85, 85-86 (1988)). See also Karen L.
Vinton, Nepotism: An InterdisciplinaryModel, 11 FAM. Bus. Riv. 297, 298 (1998) ("[N]early
three out of four companies, 73.9%, have no formal policy regarding qualifications for family
members to be employed in the business full-time . . . .") (quoting Arthur Andersen Center for
Family Business, American Family Business Survey (1995)).
85 See generally Goodwin Liu, Education,Equality, and National Citizenship, 116 YAI L.J.
330, 397-98 (2006) ("[1]t is doubtful that low-spending states such as Alabama, California, Mississippi, and New Mexico, where the nation's minority and poor children are concentrated, could
be said to offer adequate preparation for citizenship on par with the opportunities afforded by
high-spending states such as New York, Wyoming, and Massachusetts."); Connie de la Vega, The
Right to Equal Education: Merely a Guiding Principle or Customary International Legal Right?,
11 HARV. BLACKLEEiT-ER L.J. 37, 50-56 (1994) ("Following the San Antonio Indep. Sch. Dist. v.
Rodriguez decision, litigators turned to ... state court constitutions to seek remedies for the lack
of equality of opportunity in education. Most of this litigation focuse[d] on the inequality of the
various funding schemes in effect in the different states.").
86 ADAM BEiLow, IN PRAISE OF NiPOTISM 484 (2003). Although his son perhaps had
more to be immediately grateful for, Reverend Golightly recently ended his Thanksgiving prayer
by giving thanks "for our lineage, our good blood, and our distance from the thickening center."
PERCIVAL EVERI-r, I AM Noi SIDNEY PorIIER 159 (Graywolf Press 2009).
87 See infra notes 111-118, 122-126 and accompanying text, for a related discussion.
88 These attempts are documented and refuted. See, e.g., Christopher L. Eisgruber, Birthright Citizenship and the Constitution, 72 N.Y.U. L. REv. 54 (1997); Brooke Kirkland, Note,
Limiting the Application of Jus Soli: The Resulting Status of Undocumented Children in the
United States, 12 Burr. Hum. Rts. L. Ruv. 197 (2006); Katherine Pettit, Comment, Addressing
the Callfor the Eliminationof Birthright Citizenship in the United States: Constitutionaland Pragmatic Reasons to Keep Birthright Citizenship Intact, 15 TUL. J. INT.'L & Comp. L. 265 (2006);
Robert L. Shulman, Comment, Children of a Lesser God: Should the FourteenthAmendment Be
Altered or Repealed to Deny Automatic Citizenship Rights and Privileges to American Born Children of Illegal Aliens?, 22 PuPP. L. REV. 669 (1995); Note, The Birthright Citizenship Amendment: A Threat to Equality, 107 HARV. L. REv. 1026 (1994).
89 See, e.g., Citizenship Reform Act of 2007, S. 1269 § 503, 110th Cong. (2007); Citizenship
Reform Act of 2007, H.R. 133, 110th Cong. (2007); Citizenship Reform Act of 2005, S. 2117
§ 503, 109th Cong. (2005); Citizenship Reform Act of 2005, H.R. 698, 109th Cong. (2005); Citizenship Reform Act of 2003, H.R. 1567, 108th Cong. (2003); Child Citizenship Act of 2000, H.R.
2883, 106th Cong. (2000); Citizenship Reform Act of 1999, H.R. 73, 106th Cong. (1999); Citizen-
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amendment.90 These efforts are not relegated to the political fringeproposals for hereditary citizenship have garnered scores of co-sponsors in the House of Representatives," have been backed by serious
candidates for President, and were temporarily included as a plank in
the Republican party platform. 92 Proponents of this resurgent lineage
discrimination try to dehumanize wrong-ancestry citizens by referring
to American-born children of undocumented workers as "anchor
babies." 93
This same archaic thinking underlies legacy preferences in the
nation's elite universities. The preferences originated in the 1920s
when Harvard, Yale, and Princeton used them to minimize the admission of Jews, whom administrators dehumanized as "an alien and
unwashed element." 9 4 When Yale implemented a new policy in the
1960s to admit women and more racial minorities, it also began to
significantly reduce legacy preferences.95 William F. Buckley, Jr., then
ship Reform Act of 1997, H.R. 7, 105th Cong. (1997); Citizenship Reform Act of 1995, H.R.
1363, 104th Cong. (1995).
90 See, e.g., S.J. Res. 6, 111th Cong. (2009); S.J. Res. 31, 110th Cong. (2008); H.R.J. Res. 46,
109th Cong. (2005); H.R.J. Res. 42, 108th Cong. (2003); H.R.J. Res. 56, 104th Cong. (1995);
H.R.J. Res. 64, 104th Cong. (1995); H.R.J. Res. 87, 104th Cong. (1995); H.R.J. Res. 117, 103d
Cong. (1995).
91 See Nicole Newman, Note, Birthright Citizenship: The Fourteenth Amendment's Continuing Protection Against an American Caste System, 28 B.C. Tinue) Wome L.J. 437, 442 (2008).
92 See Eisgruber, supra note 88, at 55; Newman, supra note 91, at 443.
93 See, e.g., Ron Paul, Rethinking Birthright Citizenship (Oct. 2, 2006), www.house.gov/
paulltst/tst2006/tst100206.htm. The arguments of Paul and others are a modern echo of the argument made to and rejected by the Supreme Court in United States v. Wong Kim Ark, 169 U.S.
649 (1898), which held that, with limited exceptions, the Fourteenth Amendment grants citizenship to all children born in the United States. There the Solicitor General infamously argued
that it would be a "degenerate departure from the patriotic ideals of our forefathers" to permit
"Chinese [sic] children born in this country to share with the descendants of the patriots of the
American Revolution [the] exalted qualification of being eligible to the Presidency of the
nation." See FRANK H. Wu, Yi:Lu ow: RACE IN AMERICA BEYOND BLACK AND WIIT 93
(2003) (quoting Brief of Solicitor General, United States v. Wong Kim Ark, 169 U.S. 649 (1898)
(No. 132)). The Solicitor General asserted that adult Chinese were properly prevented from
immigrating, and their American-born children "are just as obnoxious." Id. The dissenters in
Wong Kim Ark said of Americans of Chinese descent, like nativists today say of Americans of
Hispanic descent, that they are "apparently incapable of assimilating with our people." Wong
Kim Ark, 169 U.S. at 731 (Fuller, J., dissenting).
94 JEROMi KARABEL, TUE CHOSEN: TiHE HIDDEN HisTroRy OF ADMIssIoN AND ExcLuSION AT HARVARD, YALE, AND PRINCETON 112 (2005) (quoting Robert N. Corwin, Limitation
of Numbers (Jan. 9, 1923) (on file with Yale University Achieves; Robert N. Corwin, Memorandum on the Problems Arising from the Increase in the Enrollment of Students of Jewish Birth in
the University (May 12, 1922) (on file with Yale University Achieves)).
95 Id. at 359-60, 384-85, 421 (citing GEOIlREY KABASERVICE, TH EuGUARDIANS: KINGMAN
BREWSTER, His CIRCLE, AND TIE RISE OF TiE. LIBERAL ESTAnLISIMEINT 368-69 (2004)).
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led the alumni's public opposition to the new "egalitarian hocuspocus."96 Buckley warned that this egalitarianism threatened to turn
Yale into a place where "the son of an alumnus, who goes to a private
preparatory school, now has less of a chance of getting in than some
boy from PS 109 somewhere."9 7 Buckley and others were incensed
that "a Mexican-American from El Paso High School" could be
accepted to Yale over "Jonathan Edwards the Sixteenth from St.
Paul's School."" Yale yielded to these sentiments, retaining its commitment to admit women and more minorities, but reversing its decision to reduce legacy admissions."
Yale's policies, which others have emulated, permit alumni children to enjoy the diversity and other benefits of affirmative action for
racial minorities while being shielded from the resulting reduced
admissions spaces.100 Thus, legacy preference policies were born of
insidious prejudice, sustained by opposition to egalitarian admissions,
and persist today as a means to ensure that the just and necessary
costs'01 of affirmative action are not borne by the self-perpetuating
elite.1 02
96 Id. at 362-63 (quoting M.A. Farber, Buckley 'Interferes', N.Y. TimEs, Oct. 29, 1967, at
E9).
97 Id. (quoting William Borders, William Buckley Runs at Yale to Combat Liberals, N.Y.
Timis, Oct. 21 1967, at 1).

98 Id. (quoting William F. Buckley Jr., What Makes Bill Buckley Run, ATLANIc
MONTioY, April 1968).

99 Id. at 466.
100 See Grutter v. Bollinger, 539 U.S. 306, 368 n.10 (2003) (Thomas, J., dissenting and
concurring in part) ("Were this Court to have the courage to forbid the use of racial discrimination in admissions, legacy preferences . .. might quickly become less popular-a possibility not
lost, I am certain, on the elites (both individual and institutional) supporting the Law School in
this case.").
101 See, e.g., Metro Broad., Inc. v. FCC, 497 U.S. 547, 596 (1990) ("[Als part of this nation's
dedication to eradicating racial discrimination, innocent persons may be called upon to bear
some of the burden of the remedy.") (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 28081 (1986)), overruled by Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995).
102 Affirmative action for racial minorities is subject to strict scrutiny, the same standard to
which legacy preferences-affirmative action for the elite-should be subject. See Bollinger, 539
U.S. at 326-27. The difference is that affirmative action for racial minorities is justified by 400
years of oppression, the societal need to build a sustainable African American and Hispanic
middle class, and the benefits of a diverse student body. These justifications do not apply to the
elite. The rationales that schools have offered for legacy preferences are not supportable either
legally or factually. See supra note 11. Affirmative action for racial minorities in college admissions survives the strict scrutiny to which it is subject; for reasons stated, affirmative action for
the elite does not.
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This nation's long history of family-lineage discrimination has
not ended. Resurgent and continuing discrimination, urged by
entrenched and powerful interests, provides more than sufficient reason for the Court to include family lineage within the suspect "ancestry" classification.

4.

Rejection of the Classification by Other Constitutional

Actors
In determining suspectness, the Supreme Court has also looked

to whether the challenged classification has been rejected in other
provisions of the Constitution or by other branches of government.10 3
Evidence of such rejection is ubiquitous.
The Continental Congress rejected inherited privileges in
promulgating the Declaration of Independence. The Declaration's
assertion that "all men are created equal" was intended and widely
understood to include a rejection of hereditary privileges among white
men.'" Jefferson specifically intended the "natural equality of man"
to include "particularly the denial of a preeminence by birth."'0 o
After the Revolution, the colonists' victory over feudalism and
inherited privileges was reflected in numerous provisions of the 1787
Constitution, including: (1) the guarantee of a republican form of
government, which the Founders understood as a rejection of government founded on aristocracy;' 06 (2) the ban on granting titles of nobility, a provision that, as Professor Larson shows, prohibited the grant
of hereditary privileges by state institutions;10 7 (3) the "Corruption of
Blood" Clauses, which prevent capital crimes from staining the perpe103 See, e.g., Frontiero v. Richardson, 411 U.S. 677, 687-88 (1973) (recognizing that it is "not
without significance" that "Congress itself has concluded that classifications based upon sex are
inherently invidious"); Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 239 (1995) (Scalia, J.,
concurring in part and concurring in judgment) (construing Equal Protection Clause in light of
Title of Nobility Clause and Attainder Clauses).
104 See Shadowen, Tulante & Alpern, supra note 7, at 71.
105 Letter from Thomas Jefferson to George Washington (April 16, 1784), in TnOMAS JEFERSON: wRITINGs 790, 791 (Merrill D. Peterson ed., 1984) (asserting that the rejection of "a
preeminence by birth" is the "foundation on which all [the confederation and the state constitutions] are built").
106 See Shadowen, Tulante & Alpern, supra note 7, at 72 (citing AKHII. Reino AMAR,
AMERICA'S CONST.TUTION: A BIOGRAPHY 276-78 (2005)).

107 See Larson, supra note 5, at 1375; Shadowen, Tulante & Alpern, supra note 7, at 73-74
(citing Mark E. Brandon, Family at the Birth of the American Constitutional Order, 77 TI-x. L.
Riev. 1195, 1223 (1999)).
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trator's family lineage, because "no child should be punished for the
sins of his father";108 and (4) the Attainder Clauses, which prohibit
government from penalizing persons based on their identity or status
rather than their conduct.' 09
In the wake of the Civil War, Congress again proposed, and the
people again endorsed, a fundamental rejection of government's use
of lineage distinctions." 0 In promulgating the bill that became the
Civil Rights Act of 1866 (1866 Act),"' Congress debated who qualified as the "citizens" entitled to equal rights. Democrats invoked the
Dred Scott" 2 decision, which had concluded that all African Americans were ineligible for naturalization because of their race and that
native-born African Americans "from birth or parentage" inherited
their parents' ineligibility.' 13 The Republicans rejected these appeals
for lineage-based citizenship, providing instead that, with limited
exceptions, national citizenship-and, therefore, the citizenship-based
equal rights secured by the 1866 Act-was extended to "all persons
born in the United States." Legislators expressly intended to grant
citizenship and equal rights to every native-born person "of whatever
caste or lineage they be,"" 4 and provide protection to "the children of
108

AMAR, supra note 106, at 243.
109 See Akhil Reed Amar, Attainder and Amendment II: Romer's Rightness, 95 Micii. L.

RLv. 203, 214-15 (1996).

110 Civil Rights Act of 1866, ch. 31, § 1, 14 Stat. 27 (currently codified in part at 42 U.S.C.
(2006)).

§ 1981

Ill

Id

112 Scott v. Sandford, 60 U.S. 393 (1857), superseded by constitutional amendment, U.S.
CONsr. amends. XIII, XIV. See generally Shadowen & Tulante, supra note 7, at 186 (explaining
that Democrats "argued that Dred Scott was binding constitutional precedent that precluded a
mere statute such as the 1866 act from conferring U.S. citizenship on all persons born in the
country").
113 Sandford, 60 U.S. at 417. In the Court's view, this denied U.S. citizenship to African
Americans who were brought here as slaves as well as "their descendants, whether they had
become free or not." Id. at 407. In the Congressional debates on the 1866 Civil Rights Act,
Democrats reiterated this rationale, arguing that African Americans at the founding were not
citizens, and their children "inherited the disqualification of the ancestor." CONG. GiLoBiE, 39th
Cong., 1st Sess. 529 (1866) (statement of Sen. Johnson); id. at 525 (Sen. Davis); accord id. at 499
(Sen. Cowan). See generally Shadowen & Tulante, supra note 7, at 185-86 (explaining that Democrats believed "that native-born African Americans could not be citizens because they inherited the disqualification of the ancestor."). They also invoked "the constitution and laws of the
[slave] states .. . [which] declare . .. that no descendant of a colored mother, whether she was
free or not, was to be considered a citizen by virtue of birth. . . ." CONG. GLoBEi, 39th Cong., 1st

Sess. 1776-77 (1866) (statement of Sen. Johnson).
114 CONG. GLOBF, 39th Cong., 1st Sess., supra note 113, at 1262 (statement of Rep.
Broomall).
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all parentage whatever.""' The 1866 Act's extension of citizenship
and civil rights without regard to lineage was the fruit of the Republicans' decades-long campaign to extinguish "discrimination on the
accident of birth."1 16 This rejection of lineage-based discrimination
and acceptance of birthright citizenship was then enshrined in the Citizenship Clause of the Fourteenth Amendment.'1 7
Congress has invoked this same principle in dealing with decidedly contemporary varieties of family-lineage discrimination. The
Genetic Information Nondiscrimination Act recently made it unlawful
to discriminate in employment against workers whose genetic inheritance may lead to-but has not yet led to-illness, poor attendance,
or higher employee-benefit costs."' A House Report on the Act
explained that Congress wanted to prevent employers from "bas[ing]
decisions about individuals on the characteristics that are assumed to
be their genetic destiny.""' Genetic discrimination offends deeply
rooted American norms because there is no relationship "between
unexpressed genetic factors and an individual's ability to perform his
or her job." 12 0
115 Id. at 2891 (Sen. Conness).
116 Charles Sumner, U.S. Senator, The Slave Oligarchy and Its Usurpations 13 (Nov. 2,
1855) (transcript available at http://www.archive.org/details/slaveoligarchyanOOsumnrich). See
generally Shadowen, Tulante & Alpern, supra note 7, at 92-94.
117 Shadowen, Tulante & Alpern, supra note 7, at 98-100.
118 Genetic Information Nondiscrimination Act of 2008, Pub. L. No. 110-233 § 202, 122
Stat. 881, 907 (2008) (codified in 42 U.S.C. § 2000ff-1 (2008) (hereinafter GINA)). Congress has
also prohibited nepotism in the federal civil service. Civil Service Reform Act of 1978, Pub. L.
95-454 § 2302, 92 Stat. 1111, 1116 (1978) (codified, as amended, in 5 U.S.C. § 2302 (2008)).

119

COMM. ON EDUC. &

LABOR, GENETIC

INFORMATION

NONDISCRIMINATION

Acr or

2007, H.R. RE;P. No. 110-28, pt. 1, at 28 (2007). See also COMM. ON ENERGY & COMMERCE,
GENVIrIC INFORMATION NONDISCRIMINATION Acr oir 2007, H.R. Riev. No. 110-28, pt. 3, at 27

(2007) (noting that misuse of a person's genetic information "has implications for his or her
family members and future generations").
120 DiPi

oF LABOR ET Ai., GENErIC INFORMATION AND THE WORKPLACE (1998), availa-

ble at www.genome.gov/10001732. This Joint Report significantly informed the GINA. See H.R.
Re~v. No. 110-28, pt. 3, at 27. Even critics of GINA acknowledge that "no employee should face
discrimination on the basis of his or her genetic make-up or on any characteristic other than his
or her ability to do the job." H.R. Riri. No. 110-28, pt. 1, at 65 (Minority Views). Congress was
moved to enact GINA, in part, by the states' "record of state discrimination in genetics," as

reflected in their forced-sterilization statutes, and by the Supreme Court's complicity in upholding them. Id. at 39-40 (citing Skinner v. Oklahoma, 316 U.S. 535 (1942) (Majority Report)).

Civil rights advocates won repeal of those statutes in the 1960s. See MARTHA A. FItLD & VAI.-I
FOR PEOPLE WITH MENTAi RETARDATION: HAVING AND
RAISING CIL.DREN 70 (1999). The statutes had been used to justify the involuntary sterilization
of tens of thousands of "undesirable" persons. Ni-i IRVIN PAINTER, TiHE HISTORY OF WIlrfE
RIE A. SANCIIEZ, EouAl TREATMENTr
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Congress has also rejected modern calls for making national citizenship hereditary. In 1995 hearings on the issue, the Department of
Justice warned against resuscitating lineage-based citizenship.121
Drawing on the principle that animated the founding of the nation,
and its re-founding in the wake of the Civil War, the Department
explained that "[i]n America, a country that rejected monarchy, each
person is born equal, with no curse of infirmity, and no exalted status,
arising from the circumstances of his or her parentage."1 22
Other commentators have likewise defended the Fourteenth
Amendment Citizenship Clause's rejection of lineage-based belonging, on the same grounds that animate the Amendment's Equal Protection Clause. 1 23 Denying citizenship to American-born children of
undocumented workers, for example, would contradict a foundational
principle:
These [American-born children of undocumented workers] did not
decide that living in America would improve their lives, nor did they
decide to violate American law. A cardinal constitutional principle,
moreover, prohibits imputing responsibility to children for their parents' choices. A bevy of provisions, ranging from the prohibitions
upon Titles of Nobility and Corruption of Blood to the Due Process
Clauses and the Equal Protection Clause, reflect the fact that in the
United States responsibility and guilt are traced to individual action,
not to ancestral pedigree.' 24
PEOPLE 267-77 (2010) (discussing that statutes were often used to justify sterilizing poor white
unmarried women).
121 LEGISLATION DENYING CITIZENSHIP AT BIRTiH To CERTAIN CHILDREN BORN IN THE
UNITED STATES: Hearing on H.R. 1363 Before the H. Comm. on the Judiciary, Subcomm. on
Immigration and Claims, 104th Cong. (1995) (statement of Walter Dellinger, Assistant Att'y
Gen. Office of Legal Counsel, U.S. Dep't of Justice), available at http://www.usdoj.gov/olc/deny.
tes.31.htm.
122 Id. See also Hearings on Citizenship Reform Act of 1997; and Voter Eligibility Verification Act, Before the H. Subcomm. on Immigration & Claims, Comm. on the Judiciary, 105th
Cong. (1997) (statement of Dawn E. Johnsen, Acting Assistant Att'y Gen. Office of Legal Counsel, U.S. Dep't of Justice) ("The principal alternative system, jus sanguinis, used in most civil law
European countries, grants citizenship by descent or blood-that is, according to the citizenship
of one's parents."); id. ("The constitutional principle of birthright citizenship flows from some of
the deepest wellsprings of American history.. .. The simple fact of birth here in America was
what mattered.").
123 Eisgruber, Birthright Citizenship, supra note 88, at 76.
124 Id. Great Britain and several other Western nations have recently succumbed to pressure from nativists to deny citizenship to children born in their territory unless at least one
parent is a citizen or permanent resident. AYELET SHACIAR, TiHE BIRTHRIGIrr LorrEvRY: Cr-
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The Citizenship Clause, like the Equal Protection Clause,
"embodies the American rejection of aristocracy and privileged ancestry; under the Citizenship Clause, one's citizenship turns on an objective circumstance-place of birth-not familial status."12 5
As shown above, lineage-based distinctions were rejected in the
Constitution and continue to be rejected in major federal legislation.
From the Revolution era, to Reconstruction, to the current rejection
of calls for hereditary citizenship, the American people have solemnly
established and reaffirmed the principle that government must treat
persons based on their merit, not their lineage.
B.

The Antisubordination PrincipleRequires That Family Lineage
Be Included in the Suspect "Ancestry" Classification

The antisubordination principle requires the elimination of institutions and practices that help perpetuate the secondary social status
of historically disadvantaged groups.126 While this principle is
advanced primarily by legal academics,'2 7 it also finds support in
Equal Protection jurisprudence.12 8 Legacy preferences in college
admissions infringe the antisubordination principle by impairing the
socioeconomic mobility of children from less educated and less
wealthy families and classes.
AN!) GLOBAL INEQUALEFry 116 (2009). For a chillingly plausible portrayal of the dangers posed by such blood-quantum citizenship provisions, see CinIuon)RN 0- MrN (Universal
Pictures 2006).
125 Elizabeth Wydra, The Fourteenth Amendment's Guarantee of Birthright Citizenship,
May 14th, 2009 www.usconstitution.org/blog.history/?p=716. See also Dual Citizenship, Birthright Citizenship, and the Meaning of Sovereignty: Before the H. Subcomm. on Immigration, Border Security, and Claims and H. Comm. on the Judiciary, 109th Cong. 91 (2005) (testimony of
Peter Spiro, Charles R. Weiner Professor of Law, Temple University - Beasley School of Law)
(Abolishing birthright citizenship would "establish[ ] an intergenerational caste, a permanently
dispossessed class of individuals, which is really antithetical to our citizenship norm of
equality.").
126 See Jack M. Balkin & Reva B. Siegel, The American Civil Rights Tradition: Anticlassification or Antisubordination?, 58 U. MIAMI L. Rev. 9, 9 (2003).
127 See, e.g., id.; Campos, supra note 20, at 585; Owen M. Fiss, Groups and the Equal Protection Clause, 5 Pit. & Pun. Ave. 107 (1976).
128 See, e.g., Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 746
(2007) (explaining that the use of racial classifications "promote[s] 'notions of racial inferiority
. ... ') (quoting City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989)); Powers v. Ohio,
499 U.S. 400, 408 (1991) (explaining that the use of racial classifications "is practically a brand
upon them . .. an assertion of their inferiority .. .. ") (quoting Strauder v. West Virginia, 100 U.S.
303, 308 (1879)); Loving v. Virginia, 388 U.S. 1, 11 (1967) (explaining that the use of racial
classification was "designed to maintain White Supremacy").
ZINSIIne
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The anticlassification and antisubordination principles famously
came into direct conflict in the political and legal battles over affirmative action for racial minorities.129 A governmental preference in
favor of African Americans presumptively infringes the anticlassification principle by granting or withholding benefits based on the suspect
classification of race. Under the antisubordination principle, however,
preferences in favor of racial minorities may be permissible (and perhaps required) to the extent that they help dismantle institutional barriers to the advancement of an historically oppressed group. The
Supreme Court has resolved the conflict with respect to college admissions by granting precedence to the anticlassification principle, holding that admissions preferences based on race, including those that
benefit African Americans, are subject to strict scrutiny. 30 However,
some racial preferences can overcome the strict scrutiny to which they
are subject, and, under some readings of the cases, antisubordinationtype concerns can help justify the preferences. 3 '
Legacy preferences present no conflict between the anticlassification and antisubordination principles. Members of the subordinate
group (students whose parents did not graduate from elite universities) invoke the anticlassification principle to prevent government
from subordinating them. Applying the anticlassification principle to
eliminate legacy preferences will prevent the subordination of those
whose parents lack elite education.'13 2
Hereditary privileges such as legacy preferences are the paradigm
of practices that unjustly elevate one social group and subordinate
another.133 Professor Balkin noted that the Founders "hoped to sub129 See, e.g., Grutter v. Bollinger, 539 U.S. 306 (2003); Adarand Constructors, Inc. v. Pena,
515 U.S. 200 (1995); Metro Broad., Inc. v. FCC, 497 U.S. 547 (1990); J.A. Croson Co., 488 U.S. at
469 (1989), overruled by Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995).
130 See, e.g., Gratz v. Bollinger, 539 U.S. 244, 268-70 (2003) (citing Adarand Constructors,
Inc., 515 U.S. at 224).
131 See, e.g., Grutter, 539 U.S. at 332.
132 Litigation over legacy preferences will provide an opportunity for conservative jurists to
show that they embrace the anticlassification principle even when it requires the elimination,
rather than the preservation, of unjust social practices. When asked to apply the anticlassification principle to require strict scrutiny of affirmative action for the elite, courts should do so on
the same ground that requires such scrutiny of affirmative action for racial minorities: "[I]n the
eyes of government, we are just one [lineage] here. It is American." Adarand Constructors, Inc.,
515 U.S. at 239 (Scalia, J., concurring).
133 The antisubordination principle, especially as advocated in the academy, is concerned
with "status competition," in which "groups that have previously held lower status [try] to raise
their social esteem, and gain other potential advantages that higher status normally confers.
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stitute a natural aristocracy of merit for the aristocracy of birth and
social privilege."3" Similarly, the Framers of the Equal Protection
Clause borrowed the concept of improper "class legislation" from the
Jacksonians, who had a "distrust of governments granting monopoly
charters and other special privileges to the rich and powerful." 13 5
They abhorred "government's attempt to grant special favors to a
specified class of citizens and hence elevate them above others both

symbolically and legally."136
Legacy preferences are modern exemplars of the lineage-based
preferences that both the original Constitution and the Equal Protection Clause were designed to eliminate. First, the modern economy
has seen the emergence of a new "knowledge class," consisting of
highly educated workers who wield power and gain status by the
production, manipulation, and interpretation of information."' As
Balkin has explained, "[T]he rise of this class signals the increasing
economic and social downfall of non-symbol manipulating, non-professional, lesser-educated Americans."1 38 Conversely, these highly
educated, knowledge-wielding workers have become an elite class.139
Legacy preferences directly contribute to the subordination of the former class and the elevation of the latter. In the last three decades, the
proportion of students in prestigious universities whose parents are
highly educated has grown from 28% to 61%, while those whose parents have no higher education has declined from 25% to 9%." The
unmistakable trend is that "prestige diplomas-widely believed to be
the most valued coin of the realm-are appropriated and claimed by

Conversely, it is a method for groups who enjoy higher status to preserve their prerogatives."
Jack M. Balkin, The Constitution of Status, 106 YALE L.J. 2313, 2328 (1997).
134 Id. at 2345.
135 Id. at 2347 (citing Wu.uAM E. NiiSON, TiHE FouRTIENTH AMENDMENT: FROM PoLIICAL PRINCIrLE -TO JUDICIAL DOCFRINE 14-17 (1988); Michael Les Benedict, Laissez-Faireand

Liberty: A Reevaluation of the Meaning and Origins of Laissez-FaireConstitutionalism,3 LAW &
HisTr. REzv. 293, 318-21 (1985)).
136 Id.
137 Id. at 2339.
138 Id.

139 Jack M. Balkin, The Constitution of Status, 106 YALi L.J. 2313, 2339-40 (1997).
140 See PEER SACKS, TIEARING DOWN THE GATES: CONFRONTING THE

AMiERICAN EDUCATION 123-24 (2007).

CLASS

DIVIDE IN

This pattern persists even after accounting for the gen-

eral rise in education levels over the period. Id. at 124.
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those privileged by birth." 14 ' Obtaining an education at an elite university is highly correlated with traditional socioeconomic class.14 2
Access to higher education is widely seen as an important means of
socioeconomic mobility in the United States. 143 The scandalous
degree of class stratification on elite campuses today helps the overclass reproduce itself.'"
An important empirical analysis strongly confirms that legacy
preferences reinforce class stratification. 145 Universities often try to
justify the inherited privileges by asserting, without data or analysis,
that the preferences result in increased alumni donations. In a comprehensive empirical analysis of the issue, Chad Coffman and his colleagues concluded that a school's granting of legacy preferences does
not cause alumni to increase the amount of their donations; rather, the
preferences cause the universities to overselect their student bodies
from wealthy families.'4 6 Coffman's data from ninety-two elite
schools show that alumni of legacy-granting schools contribute about
35% more than alumni of non-legacy schools.147 The data further
reveal, however, that almost all of this differential results from the
greater family wealth of the alumni of legacy-granting schools. Simply
141 Paul William Kingston & Lionel S. Lewis, Undergraduates at Elite Institutions: The Best,
the Brightest, and the Richest, in TiE HIGiH-STArus TRACK: Smrui's o EITE SCHOOLS AND
STRATIFICATION 105, 116 (Paul William Kingston & Lionel S. Lewis eds., 1990).
142 See Balkin, supra note 133, at 2322 (explaining that, in status groups generally, "[t]here
can be and often are significant overlaps between status identity and economic class").
143 Anthony P. Carnevale & Stephen J. Rose, Socioeconomic Status, Race/Ethnicity, and
Selective College Admissions, in AMERICA'S UNTAPPiE RESOURCE: Low-INCOME STuoENTs IN
HIHER EDUCATION 101, 122 (Richard D. Kahlenberg ed., 2004), available at http://www.tcf.org/
Publications/Education/carnrose.pdf.
144 See, e.g., Meritocracy in America: Ever Higher Society, Ever Harder to Ascend, ECONOMIs F,supra note 83 ("America's great universities are increasingly reinforcing rather than reducing these educational inequalities.. . .[t]he students in America's places of higher education are
increasingly becoming an oligarchy tempered by racial preferences."). For example, leaders in
government and industry are overwhelmingly the products of the elite schools. See Shadowen,
Tulante & Alpern, supra note 7, at 58-59 (citing DANIEL GotIoEN, THlE PRICE OF ADMISSIoN 124
(2006); Lani Guinier, Admissions Rituals as PoliticalActs: Guardiansat the Gates of Our Democratic Ideals, 117 HARv. L. RIv. 113, 115 n.5 (2003); PETER SCHMIDT, COLoR AND MONEY:
How RICH wHfE KIDs ARE WINNING THIE WAR OVER COLLEGE AFFIRMATIVE AcrloN 11
(2007)). Training at these schools in fact leads to greater incomes, wealth accumulation, and
access to power. Id. at 58-60. The children of elites, in turn, enjoy enormous advantages over
others in the competition for the next generations' spaces in elite schools, including superior
"social and economic capital." Id.
145 Coffman, et. al., supra note 1, at 102.
146 Id.
147 Id. at 106, 114-15.
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put, legacy preferences overwhelmingly result in the admission of children from wealthy families.'"
Another study shows that only 10% of students at elite universities come from the bottom half of socioeconomic status, while 74%
come from the top quartile.149 Researchers who are steeped in these
data have concluded that, "our nation is increasingly clustered into
families with both high-parental education and elevated incomes and
those [families] with neither." 5 o
In the modern information economy, access to elite education is
at a premium because it directly bestows high status on a person and
provides a primary means of socioeconomic mobility. Accordingly,
the Supreme Court has emphasized the important national interest in
ensuring that elite educational institutions are "visibly open" to all.'
Michael Lind put the matter trenchantly, concluding that, "in an
industrial, bureaucratic society in which access to wealth and power
depend on educational credentials, alumni preference in university
admissions is the managerial-professional equivalent of primogeniture."1 52 Whether in its historic or modern guise, the suppression of
one class and the elevation of another on the basis of family lineage
offends the antisubordination principle.
148 Id. at 115. This conclusion is nearly dispositive under the antisubordination principle.
See Balkin, supra note 133, at 2351-52 ("If the government directly benefited high-status
groups-for example, if it created an affirmative action program for whites-it would appear to be
reinforcing or approving of existing status hierarchies . ... "). Legacy preferences also contribute
to the continuing suppression of African Americans and other racial minorities, having a disparate impact on them in college admissions. See Ladewski, supra note 7, at 583-85. In universities
that grant legacy preferences and do not have affirmative action, this disparate impact is manifested in artificially reduced numbers of minority admissions. See John Brittain & Eric L. Bloom,
Admitting the Truth: The Effect of Affirmative Action, Legacy Preferences, and the Meritocratic
Ideal on Students of Color in College Admissions, in AiFIRMATIve AcrboN FOR nm- Rici I: LiGACY PREFERENCES IN CoLLjGE ADMissIoNs, supra note 1, at 139. In universities that have both
legacy preferences and affirmative action for minorities, the disparate impact is manifested in the
need to admit more students by way of affirmative action than would otherwise have been necessary. Id.
149 Carnevale & Rose, supra note 143, at 141.
150 Id. at 128. See also Kingston & Lewis, supra note 141, at 116 ("As it turns out, the
prestigious credential route to occupational success is available to only a very small proportion
of students from below the top reaches of the income distribution."); ESPEINSIIADI & RAIORDo,
supra note 2, at 326, 328-29 (confirming this trend and noting that "[t]his progressive upscaling

...

has come at the expense of the middle class").
151

Grutter v. Bollinger, 539 U.S. 306, 332 (2003).

152 MICIIAEL LIND, THE NEXT AMERICAN NATION:
FoURTH AMERICAN REVOLUTION

331 (1995).
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C. InternationalLaw Requires That Family Lineage Be Included in
the Suspect "Ancestry" Classification

In the wake of the manifold horrors of the Second World War,
the international community articulated principles designed to protect
the dignity of humans. The Universal Declaration of Human Rights
(UDHR), promulgated in 1948, declares that the foundation of a just
society is "the recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family."153 The
UDHR's first substantive article asserts that "[a]ll human beings are
born free and equal in dignity and rights." 154 As discussed in detail in
this Section, the UDHR specifically prohibits discrimination based on
"birth" and requires admission to higher education based on merit.
The United States was a driving force in the crafting and adoption of the UDHR, with Eleanor Roosevelt serving as chair of the
drafting committee. The principle of equality enshrined in the UDHR
and other international agreements was patterned on the United
States' Declaration of Independence and Equal Protection Clause.55
Those agreements thus embody and reflect back to us the international understanding of the content of equality under United States
domestic law. Moreover, the agreements' prohibition of hereditary
privileges or disadvantages and the requirement of equal access to
higher education based on merit are generally considered to be binding customary law.156 At a minimum, the international understanding
153 Universal Declaration of Human Rights, G.A. Res. 217A(lII), supra note 16, $Jpmbl. 1.
154 Id. at art. 1.

155 The compiler of the original draft of the UDHR referred to himself as "playing the role
of a Jefferson." See MARY ANN GLENDON, A WORLD MADL New: ELEANOR ROOSFVELT AND
THE UNIVERSAL DE-CLARATION OF HUMAN RiGirs 47 (2001). In explaining the UDHR's

nature and purpose, the U.S. State Department invoked Lincoln's understanding of the Declaration of Independence. Id. at 236. Eleanor Roosevelt invoked it again in her closing speech urging the General Assembly to adopt the UDHR. MORSINK, supra note 48, at 19. See generally id.
(describing Declaration of Independence as one of the two most important precedents for
UDHR). The UDHR's debt to the Equal Protection Clause is direct: Article 7 of UDHR provides that "all are equal before the law and are entitled without any discrimination to equal
protection of the law." UDHR, G.A. Res. 217A(III), supra note 16, art. 7.
156 See, e.g., BEifER, supra note 42, at 45 (citing DouG! As HOnosON, Tin- HUMAN RiTr
To EDUCATION 63-64 (1998)); de Ia Vega, supra note 85, at 44-47; Stephen Knight, Proposition
187 and InternationalHuman Rights Law: Illegal DiscriminationIn the Right to Education, 19
HASTINGS INi'L & CoMr. L. Rev. 183, 188 (1995) (citing Louis B. Sohn, The New International
Law: Protection of the Rights of Individuals Rather than States, 32 AM. U. L. Rev. 1, 17 (1982)).
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should weigh heavily in the proper interpretation of domestic law by a
United States court or agency. 157
The faithful application of these principles resulted in the elimi15
nation of legacy preferences at Oxford and Cambridge."
Even classbound Britain"' recognized that archaic inherited privileges should
play no role in admission to great modern universities. A recent analysis showed that the United States is the only nation in the world
today whose universities systematically discriminate in admissions on
the basis of family lineage.' 60
1. International Law Prohibits Inherited Privileges in
University Admissions and Requires Access Based on
Merit
The UDHR specifically prohibits discrimination in higher education based on "birth" and requires equal access to universities based
on merit. 1 6 1 The UDHR's drafting history shows that the proscription
on discrimination based on "birth" was intended to prohibit inherited
privileges or disadvantages. Likewise, the requirement that university
education be "equally accessible to all on the basis of merit" proscribes admission based on political or personal privileges.
a.

UDHR Article 2 ProscribesDiscriminationBased on Birth

To further its principles of equality in dignity and rights, Article 2
of the UDHR provides, "Everyone is entitled to all the rights and
freedoms set forth in this Declaration without distinction of any kind,
such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status."1 62 Among
157 See, e.g., Roper v. Simmons, 543 U.S. 551, 575-78 (2005); Lawrence v. Texas, 539 U.S.
558, 572-73 (2003); de la Vega, supra note 85, at 39-41; Stanley A. Halpin, Looking Over a
Crowd and Picking Your Friends: Civil Rights And the Debate Over the Influence of Foreign and
International Human Rights Law on the Interpretation of the U.S. Constitution, 30 HASTINGS
INT'L & Comp. L. RiV. 1, 13-22 (2006).

158 See infra at Part II.C.
159 George Orwell called the Britain of that time "the most class-ridden country under the
sun." George Orwell, The Lion and the Unicorn: Socialism and the English Genius (1941),
reprinted in GEoRGEi OitwEi.L, ESSAYs 303 (John Carey ed., 2002).
160 See infra text and accompanying notes 204-205.
161 See infra at Part I.B.
162 Universal Declaration of Human Rights, G.A. Res. 217A(Ill), supra note 16, at art. 2
(emphasis added).
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the "rights and freedoms" as to which such distinctions are impermissible is the right to "higher education."1 63
The delegates who drafted Article 2 specifically understood the
proscription on discrimination based on "birth" to preclude inherited
An early draft of Article 2 prohibited discrimination
distinctions."
on the grounds of ". . . national or social origin, property or other

status." 165 The delegate from the USSR, Mr. Pavlov, urged the addition of a prohibition on discrimination based on "class," a suggestion
that other delegates resisted because of the term's Marxist connotations.16 6 An informal drafting committee, consisting of Pavlov, Eleanor Roosevelt, and the French delegate, Mr. Cassin, was appointed to
resolve the issue.167
The following day the Informal Drafting Group urged the inclusion of the Russian term "soslovie."1 68 The Group explained:
[Tihe word soslovie in the Russian text ... is translated by the word
naissance in the French text and 'birth' in the English text. The literal
translation of the word soslovie would be etat in French and 'estate' in
English, but the Group noted that those words, as currently used, no
longer had their former meaning.' 69
The Russian term "soslovie" described the system of inherited
privileges and disadvantages in Russian society before the Revolution
of 1917. Its defining characteristic was legal distinctions-preferences
or disadvantages-acquired principally at birth through family lineage.170 Although more fluid than European "estates" or "etats," the
163 Id. at art. 26.

164 For an excellent overview of the drafting process, and a detailed analysis of the proscription of discrimination based on "birth," see JOH1ANNES MORSINK, TiiE UNIVERSAi DiscLA
RATION OF- HUMAN RIGrs: ORIGINS, DRAFTING, AND INTENT 5-12, 113-16 (1999).
165 U.N. GAOR, 3d Sess., 3d Comm., 101st mtg. at 135, U.N. Doc. A/C.3/SR.101 (Oct. 13,
1948).
166 U.N. GAOR, 3d Sess., 3d Comm., 100th mtg. at 134, U.N. Doc. A/C.3/SR.100 (Oct. 12,
1948); see also U.N. GAOR, 3d Sess., 3d Comm., 101st mtg., supra note 165, at 139, U.N. Doc.
A/C.3/SR.101 (Mr. Saint-Lot of Haiti) ("It was not possible to make all countries accept the
word 'class', because of its current Marxist implications.").
167 U.N. GAOR, 3d Sess., 3d Comm., 100th mtg., supra note 166, at 134, U.N. Doc. A/C.3/
SR.100.
168 U.N. GAOR, 3d Sess., 3d Comm., 101st mtg., supra note 165, at 135, U.N. Doc. A/C.3/
SR.101.

169 Id.
170

Gregory L. Freeze, The Soslovie (Estate) Paradigm and Russian Social History, 91 AM.

HisT. Riev. 11, 19 (1986). See also Sigrun Skogly, Article 2, in TiHE UNIVERSAL DECLARATION OF
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soslovie system largely reflected hereditary status."' Reformers
before the Revolution had sought to undermine the soslovie system by
providing certain rights to "all Russian citizens, regardless of family

origin."l7 2
The delegates who drafted and debated Article 2 of the UDHR
understood the agreed-upon Russian term (soslovie) and its French
and English equivalents (naissance and birth, respectively) to refer
specifically to status or distinction based on family lineage. Mr.
Pavlov had himself previously explained that soslovie referred to "feudal class privileges, which were generally determined by birth rather
than wealth.""' He again pointed out that "the Russian word soslovie
referred to a legally-sanctioned inequality such as had existed in feudal Europe when different groups of people had, by reason of their
birth, different rights and privileges."' 7 4 Although many such distinctions had been swept away by revolution in most countries, Mr.
Pavlov noted "there were still some remnants of that social structure
left; the fight against those remnants should be continued by a definite
statement in the draft declaration."1 75
The record also makes clear that the delegates did not think that
the prohibited distinctions based on "birth" included only those
imposed on defined socioeconomic groups such as "classes." One
delegate explained that "the words 'class' and 'caste' refer to certain
specific systems while 'birth' applies to everyone." 17 6 Another concurred that "what the article had to make clear was that there could
HUMAN RmIrrs: A COMMON STANDARD OF AciIEVEMEN-T 79 (Gudmundur Alfredsson &

Asbjorn Eide eds., 1999) ("[Tlhe Russian word 'soslovie' . . . has no direct translation into
English, but refers to privileges of the feudal classes and determined more by birth than
property.").
171 Freeze, supra note 170, at 22.
172 Id. at 33 (quoting 28 Polnoe sobranie zakonov Rossiiskoi Imperii [Complete Collection
of Laws of the Russian Empire], No. 28392, art. I (3d ser., St. Petersburg, 1907)).
173 U.N. ECOSOC, Comm'n on Human Rights, U.N. Comm. on Human Rights, 3d Sess.,
52d mtg., at 5, U.N. Doc. E/CN.4/SR.52 (May 28, 1948).
174 U.N. GAOR, 3d Sess., 3d Comm., 101st mtg, supra note 165, at 137, U.N. Doc. A/C.3/
SR.101.
175 Id.

176 Id. at 139 (Mr. Imperial of the Philippines). See also PIERRE JUVIGNY, TiHE FicIrr
AGAINsr DISCRIMINATION: TOWARos EoUAIT11Y IN EDucAroN 38 (UNESCO 1962) (explaining that the "feudal system" includes pervasive discrimination based on birth or social origin, but
the proscription on such discrimination also reaches the "considerably milder form [that] exists
in most of the democratic countries . . . ."); id. ("Social origin, economic conditions, and birth, as
factors conducive to inequality, are very rarely mentioned in legal instruments. But there is no
denying their existence.").
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be no discrimination on the grounds of birth, . . . regardless of what

might be the individual's legal group.""' Indeed, numerous delegates
subsequently asserted that the provision prohibits discrimination
against children based on their parents' marital status.s78
The delegate from Mexico asserted that some signatories wanted
to include the simple idea that "there should be no inherited privileges."17 Perhaps most tellingly, the U.K. delegate understood the
term "birth" to preclude distinctions "in the sense of inherited privileges for the sons of noblemen, capitalists, party leaders and so on. "180
Simply put, the provision prohibits discrimination on the basis of family lineage or other inherited status.' 8'

177 U.N. GAOR, 3d Sess., 3d Comm., 101st mtg., supra note 165, at 139, U.N. Doc. A/C.3/
SR.101 (Mr. Arechaga of Uruguay).
178 See, e.g., U.N. GAOR, 3d Sess., 3d Comm., 142d mtg. at 555, U.N. Doc. A/C.3/SR.143
(Nov. 17, 1948) (Mr. Pleic of Yugoslavia); U.N. GAOR, 3d Sess., 3d Comm. 146th mtg. at 578,
U.N. Doc. A/C.3/SR.146 (Nov. 19, 1948) (Mr. Arechaga of Uraguay); id at 579 (Mr. Contoumas
of Greece). European courts have subsequently concluded that disadvantaging children born to
unmarried mothers unlawfully discriminates based on birth. See, e.g., Mazurek v. France, 2000II Eur. Ct. H.R. 1 (2000); Marckx v. Belgium, 31 Eur. Ct. H.R. (ser. A) (1979).
179 U.N. GAOR, 3d Sess., 3d Comm., 101st mtg., supra note 165, at 138, U.N. Doc. A/C.3/
SR.101 (Mr. De Alba of Mexico). See also U.N. GAOR, 3d Sess., 3d Comm., 99th mtg. at 118,
U.N. Doc. A/C.3/SR.99 (Oct. 11, 1948) (Mr. Kayaly of Syria) (assertion in article 1 of the UDHR
that all persons are "born equal" would "exclude the idea of hereditary slavery"); id. at 121 (Mr.
De Alba of Mexico) ("[F]reedom and equality were of the very essence of mankind and did not
depend upon the accident of birth.").
180 See U.N. GAOR, 3d Sess., 3d Comm., 101st mtg., supra note 165, at 137, U.N. Doc. A/
C.3/SR.101 (Mr. Mayhew of the United Kingdom). The delegates rejected a USSR proposal to
include the word "estate" in parenthesis after the word "birth," on the ground that the meaning,
as elucidated by the delegates themselves, was perfectly clear. U.N. GAOR, 3d Sess., 3d Comm.,
101st rtg., supra note 165, at 140, U.N. Doc. A/C.3/SR.101. The delegates subsequently agreed
to a USSR request to place the term "birth" in its current location in Article 2 in order to
emphasize its relatedness to discrimination based on "national or social origin" and "property."
See General Assembly, 3d Sess., 3d Comm., 175th mtg. at 851-53, U.N. Doc. A/C.3/SR.175 (Dec.
4, 1948). The delegates had no objection to the USSR using the term "soslovie" in the Russian
translation of Article 2. See U.N. GAOR, 3d Sess., 3d Comm., 101st mtg., supra note 165, at 140,
U.N. Doc. A/C.3/SR.101. See also General Assembly, 3rd Sess., 3rd Comm., 175th mtg., supra
note, at 851, U.N. Doc. A/C.3/SR.175.
181 MORSINK, supra note 164, at 114. Peng Chung Chang, the delegate from China, was
one of the most important and intellectually dominant drafters of UDHR. GuNoN, supra note
155, at 33. Chang's speech to his colleagues asserted that the UDHR carried forward the 1789
French Declaration of the Rights of Man's "humanistic revolt against feudalistic conceptions."
MORSINK, supra note 48, at 19 (quoting Peng Chung Chang, Speech at 1948 Universal Declaration of Human Rights Adoption (1948)).
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UDHR Article 26 Provides for Access to Higher Education
Based on Merit

The preclusion of family-lineage discrimination in education is
reinforced by Article 26, which provides that "higher education shall
be equally accessible to all on the basis of merit." The rights granted
by Article 26, like all of the substantive grants in the Declaration, are
subject to the Article 2 proscriptions on various types of discrimination, including on the ground of birth. 18 2
Some delegates wanted to include in Article 26 a specific prohibition of discrimination based on "social standing or financial means."'183
The U.K. delegate suggested instead that the Article should provide
that "access to these facilities shall be on the basis of merit alone. This
would cover the point about social standing and financial means,
which need not then be mentioned."' When the USSR delegate continued to agitate for a specific proscription of admissions based on
wealth, Eleanor Roosevelt asserted that the requirement that admissions be "on the basis of merit" was preferable because it was broader,
precluding preferences based not only on wealth, but also on "personal . . . favour":

The CHAIRMAN [Ms. Roosevelt] supported by Mr. CASSIN
(France) and Mr. CHANG (China) stated that the words "on the basis
of merit" represented precisely the safeguard sought by Mr. Pavlov.
They excluded such factors as wealth, personal or political favour, and

182 The drafting history "clearly establish[es] that the article concerning education [Article
26] was to be interpreted in conjunction with Article 2 of the Declaration." UNITED NArIONs
Enuc., ScIENTIFIC AN1) CuTURAL OiRG. (UNESCO) WORDi EDucATION RiiRT 2000 T-ni
Ricur To EDUCATION: ToWARDs EDUCATION FOR At LTH1ROUGHOU-T Li.
app. at 102 (2000),
http://www.unesco.org/education/information/wer/PDFeng/wholewer.PDF.

183 U.N. ECOSOC, Comm'n on Human Rights, Drafting Committee on an International
Bill of Human Rights, 1st Sess., 14th mtg. at 10, U.N. Doc. E/CN.4/AC.1/SR.14 (June 23, 1947).
See also WORLI) EDucATION REPORT 2000 Ti-i RIGHtIT -To E1ucA-tION: TOWARos EDUcATION
cot Atut THlROUGHOLTr LiFE, supra note 182, at app. 101.
184 U.N. ECOSOC, Comm'n on Human Rights, Drafting Committee on an International

Bill of Human Rights, 1st Sess., 14th mtg, supra note 183, at 10, U.N. Doc. E/CN.4/AC.1/SR.14.
See also U.N. GA, 3d comm., 147th mtg. at 597, U.N. Doc. A/C.3/SR.147 (Nov. 19, 1948) (Mr.
Deathayde of Brazil) ("[Tihere must be equal access to higher education with no restriction
other than individual merit."); WORLD EruCATION RE PORT 2000 Tte RiGIT ro EDUCATrON:
TowARt)s EDUCATION FOR ALt THROUGHotiu LiFE, supra note 182, at app. 101.
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ensured that higher education would be open to those who had the
ability to receive it.' 8 5
With Ms. Roosevelt's assertion being literally the last word on the
subject, the phrase "equal access on the basis of merit to higher education" was unanimously approved.18 6
c.

Other InternationalAgreements Confirm UDHR's
Requirements

The UDHR's proscription of discrimination based on birth and
corresponding requirement of admission based on merit187 has been
185 UN ECOSOC, Comm'n on Human Rights, 3d Sess., 68th mtg. at 8, U.N. Doc. E/CN.4/
SR.68 (June 10, 1948). See also WORLDI) EDUCATION RiEPORTr 2000 TiiE RIGITa To EDUCATION:
TOWARDs EucATIrON FOR AuL THROUGHoUT LIFE, supra note 182, at app. 101. Similarly, an

early draft of the requirement of equal access to public service made clear that it prohibits the
granting of public jobs based on "privilege or favour." U.N. ECOSOC, Comm'n on Human
Rights, Drafting Committee on an International Bill of Human Rights, 1st Sess., 14th mtg., supra
note 184, at 4-6, U.N. Doc. E/CN.4/AC.1I/SR.14. That prohibition was eventually adopted as
UDHR Article 21 (2), and a similar proscription was later included in Article 25(c) of the International Convention on Civil and Political Rights. See infra at 40-41. The requirement of "equal
access to public service," which is obviously a parallel of the requirement that higher education
be "equally accessible to all on the basis of merit," is thought to prohibit nepotism in public
employment. See, e.g., Muna Ndulo, The Democratization Process and StructuralAdjustment in
Africa, 10 IND. J. GLOBAl LEGAL STUo.

315, 333-35 (2003); Gillian S. Morris & Sandra

Fredman, Is There a Public/Private Labour Law Divide?, 14 Comr. LAn. L.J. 115, 130 (1993);
Goran Hyden, Julius Court & Ken Mease, The Bureaucracy and Governance in 16 Developing
Countries, 2003 OvERsI-As Diev. INsT 19; INT'L COUNCIL ON HUMAN RIGrrs, CORRUVFION AND
HUMAN RIcirrs: MAKING THE CONNECI-ION 72 (2009); Kazantzis v. Cyprus, CCPR/C/78/D/972/

2001, UN Human Rights Committee (HRC) 6.4-6.6, http://www.unhcr.org/refworld/docid/428
2286d4.html (2003) (assuming, without deciding, that nepotism in public employment violates
Articles 2 and 25(c) of the ICCPR); Jacobs v. Belgium, CCPR/C/81/D/943/2000, UN Human
Rights Committee (HRC) 19.7 http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/fld895f385fd599dcl2
56efb004ccl4a?Opendocument (2004) (same). In the debates on this provision, the United
States delegation construed it to mean "that all had the same opportunity for public employment. Public employment should be based on free and equal competition without any discrimination whatsoever." U.N. GA, 3d Comm., 3d Sess., 132d mtg. at 452, U.N. Doc. A/C.3/SR.132
(Nov. 11, 1948). Other delegates confirmed that the provision ensured that "every one was
given the right of access to public employment in his country regardless of considerations of
birth or property." U.N. GAOR 3d Comm., 3d Sess., 133d mtg. at 461, U.N. Doc. A/C.3/SR 133
(Nov. 12, 1948).
186 U.N. ECOSOC, Comm'n on Human Rights, 3d Sess. 68th mtg., supra note 185, at 8,
U.N. Doc. E/CN.4/SR.68.
187 The UDHR requirement of admission based on "merit" is backward-looking, examining the student's accomplishments to date, whereas Article 13(2)(c) of the Int'l Covenant on
Econ., Soc. and Cultural Rights (ICESCR) requires admission based on "capacity," which is a
forward-looking measure of the student's potential. See BiB-rrEri, supra note 42, at 97.
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repeated in numerous other international instruments.'" These
include: (1) Articles 1 and 4(a) of the Convention Against Discrimination in Education (1960);' (2) Articles 2(2) and 13(2)(c) of the
International Covenant on Economic Social and Cultural Rights
(1966) (ICESCR); 90 (3) Article 26 of the International Covenant on
Civil and Political Rights (1966);191 and (4) Articles 2(1) and 28(1)(c)
188 These two principles are also reflected in numerous regional instruments. Id. at 155216. A non-exhaustive review shows that many foreign constitutions also prohibit discrimination
based on family lineage. Shadowen, Tulante & Alpern, supra note 7, at 102 n.238. And proscription of discrimination based on "ancestry" is understood by at least one other Western
nation to encompass family lineage. See, e.g., David P. Currie, Lochner Abroad: Substantive Due
Process and Equal Protection in the Federal Republic of Germany, 1989 Sup. CT. REv. 333, 364
n.239 (Germany's courts construe prohibition of discrimination based on "ancestry" to prohibit
nepotism).
189 Convention against Discrimination in Education, Dec. 14, 1960, 429 U.N.T.S. 93. The
United States is not a signatory to the CADIE. Another international agreement, the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), defines
the prohibited discrimination as including "any distinction, exclusion, restriction or preference
based on . . . descent." Mar. 7, 1966, 660 U.N.T.S. 195. The United States signed the ICERD in
1966 and ratified it in 1994. The Senate made its advice and consent subject to, inter alia, a
"reservation" that "the United States does not accept any obligation under this Convention to
enact legislation or take other measures under [the relevant provisions] with respect to private
conduct except as mandated by the Constitution and laws of the United States." 140 CONG.
Ric. S7634-02 (daily ed., June 24, 1994). The meaning of the term "descent" in the ICERD can
be traced to its use in India's constitution, where it was intended to eliminate special preferences
"on account of dynasty or family status," to "eliminate all chances of discrimination, favouritism,
or nepotism, on the basis of birth," and generally to redress "a grievance with us that people who
... happen to be born with a silver spoon in their mouth get better chances than those born in
mud huts or cottages in the villages." DAVIo KEANE, CASTE-BASEDI DISCRIMINATION IN INTERNATIONAL HUMAN Roi rrs LAw 235 (2007) (quoting legislative debates). See generally R v. Governing Body of JFS, [2009] UKSC 15, at pp. 5, 12, 13, 16 (Lord Phillips) (agreeing with a lower
court that "discrimination on the basis of descent" includes "discriminat[ing] against someone
because he is not the son of a peer, or the son of a member of the SOGAT Printing Union"); id.
at 30 (Lord Mance) (explaining that "descent" under ICERD embraces "the concept[] of inherited status").
190 International Covenant on Economic, Social and Cultural Rights (ICESCR), art. 2, 13,
December 16, 1966, 993 U.N.T.S. 3. The United States signed the covenant in 1977, but it has
not been ratified with the advice and consent of the Senate. See de la Vega, supra note 85, at 45
n.54. Article 10(3) of the ICESCR also prohibits discrimination based on "parentage."
ICESCR, supra, at art. 10(3).

191 International Covenant on Civil and Political Rights (ICCPR), art. 26, Dec. 16, 1966,
999 U.N.T.S. 171. The United States ratified the covenant in 1992. The Senate's advice and
consent was subject to, inter alia, the understanding that distinctions based on certain grounds
prohibited by Article 2 of the covenant, including birth, are "permitted when such distinctions
are, at a minimum, rationally related to a legitimate governmental objective." See 138 CoNG.
Ric. S4781-01 (daily ed., Apr. 2, 1992). The ICCPR does not have a separate provision requiring equal access to higher education, but its prohibition of discrimination based on birth applies
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of the Convention on the Rights of the Child (1989).192 These subsequent instruments have made clear that the prohibited discrimination
includes any "preferences" in admissions and, further, that the proscribed "birth" discrimination has the same meaning as in the

UDHR. 193

The goal of Article 13 ICESCR, for example, is "the development
of the human personality and the sense of its dignity."19 4 The United
Nations Committee on the Rights of the Child has concluded that
"discrimination on the basis of any of the grounds listed in Article 2 of
the Convention, whether it is overt or hidden, offends the human dignity of the child." 95
In the first international report on discrimination in education
issued after the UDHR, certain countries were criticized for discriminating based on birth or social origin.1 96 For example, when candidates had roughly equal test scores, Poland improperly gave
preferences to "children of . . . outstanding workers, workers who

have contributed to greater efficiency and production methods,
...
workers engaged in [certain industries], creative writers and teachers."' 9 7 Czechoslovakia was brought to task for preferring the children of "the working population," and providing that "as far as
children of capitalists or former capitalist families are concerned, they
may be admitted only in exceptional cases worthy of special consideration." 98 Similar criticisms were leveled at Bulgaria' 99 and at
to any services that a state may provide, regardless of whether the ICCPR requires them to be
provided. See BEITER, supra note 42, at 407.
192 Convention on the Rights of the Child, G.A. Res. 44/25, art. 2(1) and 28(l)(c), U.N.
Doc. A/44/49 (Nov. 20, 1989). The United States has signed the Convention, but the U.S., along
with Somalia, are the only two nations that have not ratified it. United Nations Children's Fund
(UNICEF), Convention on the Rights of the Child, Frequently Asked Questions, http://www.
unicef.org/crc/index_30229.html.
193 See BrrEii, supra note 42, at 247, 413; SHARON DETRICK, A COMMENTARY ON
UNITED NATIONS CONVENTION ON THE RIGHTS OF THE
PIERREi

MiciHiiL

CHiL) 74 (1999);

YVES DAUDET

il

&

EISEMANN, COMMENTARY ON THE CONVENTION AGAINST DIsCRIMINATION IN

EDUcATION 5, 9 (2005).

194 BEITLR, supra note 42, at 95 (emphasis in original).

195 Id. at 681 (quoting U.N. Comm. on the Rights of the Child, Report on the Twenty-Sixth
Session, General Comment No. 1 (2001): The Aims of Education 1 10, UN Doc. CRC/C/103
(March 22, 2001)).
196 CHARiEs D. AMMOUN, S
vruoY
O. DIscRIMINATION IN EDucATION 60 (1957).
197 Id. at 69 (quoting Poland, Chairmen of the Council of Ministers, Mar. 1953).
198 Id. at 71 (quoting Gazette of the Ministry of Education, Vol. X, No. 5, Feb. 1954).
199 Id. at 66-67 (quoting Regulations to Institutions of Higher Education Official Journal,
May 1954).
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Romania, which gave preferences in admission to secondary school
for "the sons of public and private employees who are members of
labour unions." 2 00 The report acknowledged that other countries were
making efforts to broaden the social composition of university student
bodies but that "prejudice against the political opinions of parents and
students of a particular background is injected into or superimposed
upon the otherwise commendable desire to restore equality." 20 ' Specifically, student bodies in France were stratified "by their parents'
social origin," reflecting "hereditary privileges, differences in wealth,
[and] personal attitudes and opinions. "202
Since these early days after the UDHR, legacy preferences have
been eliminated in all universities throughout the world, except those
in the United States. A recent worldwide review of legacy policies
confirmed that today they are "an almost exclusively [United States]
custom." 20 3 The only exceptions are a few universities in Japan that in
fact have open enrollment policies and use supposed legacy "preferences" as a marketing gimmick.204 The overwhelming weight of international law and practice provides "respected and significant
confirmation" that legacy preferences are unlawful under United
States domestic law.205 This confirmation is especially potent because
the United States apparently stands alone against the rest of the world
in maintaining legacy preferences in education.20 6
2.

Oxford and Cambridge Eliminated Legacy Preferences to
Suppress Inherited Privileges and Provide Equal
Access Based on Merit

The U.K. delegate who asserted that UDHR Article 2 prohibits
"inherited privileges for the sons of noblemen, capitalists, party leaders and so on," immediately added that, under Clement Attlee's
200 Id. at 65 (quoting Article 12 of Order No. 207,006 of the Ministry of Public Education,
August 1948).
201 Id. at 60.

202 See AMMouN, supra note 196, at 61 (quoting Esprit, No. 6 XXII, June 1954).
203 Golden, supra note 19, at 83.
204 Id. at 84-85.

205 Roper v. Simmons, 543 U.S. 551, 577 (2005) (using international norms to inform constitutional interpretations).
206 See id. (adding interpretative weight to the fact that the United States stood alone as
the only country that permitted a practice, which in Roper was the juvenile death penalty). The
Supreme Court has shown a willingness in some instances to use international norms to inform
its constitutional interpretations. See id.; Lawrence v. Texas, 539 U.S. 558, 572-73 (2005).
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Labour government, "the United Kingdom was working for the establishment of just such a classless society." 20 7 The Labour Party's work
included substantial efforts to eliminate hereditary privileges at two of
Britain's greatest universities, Oxford and Cambridge.20 8
Before the Second World War, Oxford and Cambridge gave lineage-based admissions preferences to two overlapping groups-children of "gentlemen" and other upper-class families, and children of
alumni. 209 The "gentlemen-commoners" were admitted based on a
perfunctory examination or no examination at all.2 10 The Oxford colleges provided different, far more difficult examinations for workingclass students who required a tuition scholarship.2 1'
207 U.N. GAOR, 3d Sess., 3d Comm., supra note 165, at 137, U.N. Doc. A/C.3/SR.101.
208 This section draws heavily on the research of Joseph Soares, who unearthed the principal documents reflecting the debates over admissions at Oxford and Cambridge. See JOSEPHF- A.
SOARES, THE DECLINE OF PRIVILEFE: THE MODERNIZATION OF OxFORD UNIVERSITY (1999).
Oxford and Cambridge followed very similar paths to reform, and I focus here principally on the
23 (then) male-student colleges of Oxford.
209 Oxford thought its institutional mission was to replicate the existing governing class of
society, receiving the sons of the upper class, educating them, and sending them out to become
the next generation of the ruling elite. Id. at 38. "University graduates (especially from Oxford
and Cambridge) virtually monopolize[d] the senior positions in the Civil Service, the Bar, the
Church, the Conservative Party (not to mention 40% of the Parliamentary Labour Party), teaching, medicine, banking, scientific research, and the B.B.C." C.A.R. CROSLAND, THE CONSERVATiVE ENEMY: A PROGRAMME OF RADICAL RFoRM FOR THE 1960s 167 (1962); see also A. H.

Halsey, British Universities and Intellectual Life, 12 U. Q. 141, 145 (1957-58) (explaining that
Oxford and Cambridge "have been the preserves of aristocracy and, more recently, the assimilating institutions for young entrants to the country's political, business and professional elites").
210 TiHE HIsTORY OF THE UNIVERSITY OF Oxon): VoiousmI Vin rI-m TwENTHiii. H CENTURY 193 (Brian Harrison ed., 1994). See also C. M. BowRA, MEMORIEs 1898-1939 336 (1967)

("the real and often insuperable test [for admission] was financial," with the result that "Oxford
remained a preserve for the well-to-do"); NOEL ANNAN, OuR AGE: TiIE GENERATION THAT
MADE POST-WAR BarIAIN 498 (1991) ("since the sons of these [upper] classes were often indo-

lent or thick, [the schools] made the entry qualifications to Oxford and Cambridge exceedingly
modest"); L.M. Styler, Admissions to the Colleges, 19 OxFORD 57 (1964) ("Up to 1939 ... very
few candidates for admission as a commoner were rejected. Names were put down at birth, and
when the day for an entrance exam came, it was minimal and qualifying."). As a result, Oxford
and Cambridge students hailed principally from the public schools, which were said to produce
"fairly decent mediocrities." George Orwell, Review of "Barbariansand Philistines:Democracy
and the Public Schools," in TIME ANiD TIDE, Sept. 14, 1940, reprinted in GEORGE ORwant,
EssAYs, supra note 159, at 280.

211 SoAREs, supra note 208, at 69 ("[Tihe university operated a dual system of admissions
to accommodate both social privilege and brain power. Aristocrats and wealthy boys were
admitted in the category of fee-paying gentlemen-commoner, and the intellectual meritocrat was
subsidized as a 'college scholar."') Another type of hereditary privilege-for the descendants of
a college's founder-had been almost "wholly swept way" as part of the systemic reforms enacted
by Parliament in the mid-nineteenth century. See JAMES E. TiooiOo

RoGERs, EDUCATION IN
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The Competing Arguments

From the late 1940s through the early 1960s, the Labour Party
and its supporters in academia waged a public campaign against
hereditary privileges at Oxford and in favor of equal access based on
merit.2 12 Britain's 1944 Education Act broadened working-class
access to secondary schools that were capable of preparing students
for a university education. The resulting increase in university applicants in the late 1940s213 caused the Oxford colleges to raise their
admission standards.214 The stage was then set for a showdown over
equitable access to Britain's elite universities.
The Labour Party's vision of eliminating lineage-based preferences was outlined in its 1956 pamphlet, Towards Equality, which
"proclaimed the need for a new and classless society based upon equal
chances for the nation's youth, regardless of birth, sex and fortune."215
Labour rejected the view that "the virtues of the 'best people' are
handed on from father to son," and asserted instead that "entry to
2 16
universities should depend on merit alone."
Anthony Crosland, who later became Labour's Secretary of State
for Education, wrote, "The school system in Britain remains the most
OxoierI: 1rs MEiiOs, ITs AIDS, AND Ius REWARDs 220 (1861). See also GEORGiE DREWRY
FOUNDEis' KIN: PRIVILEOF AND PEDIGREE 114-34 (1972).
SouinI,

212 SOARES, supra note 208, at 169. See also R. H. TAWNEY, EQuAIr1Y 114 (4th ed. 1964)
(The reformers were applying the principle against "distinctions based not on objective facts, but
on personal claims-or both, or wealth, or social position," which cause "the position of individuals and the relation of classes to reflect the influence, not primarily of personal quality and social

needs, but of external conditions, which offer special advantages to some and impose adventitious disabilities upon others."); George Orwell, The Lion and the Unicorn: Socialism and the
English Genius, reprintedin GEORGE ORwi-.i,., EssAYs, supra note 159, at 317 (demanding "the
abolition of all hereditary privilege, especially in education"); id. at 336-37 (asserting that reform
should start with "flooding [Oxford and Cambridge] with State-aided pupils chosen simply on
grounds of ability," and arguing that "our talk of 'defending democracy' is nonsense while it is
mere accident of birth that decides whether a gifted child shall or shall not get the education it
deserves").
213 LouisE ARCHER, MERRYN HuTCiINGs & AiSTAIR Ross, HIGHER EDUCATION AND)
SOCIAL CLASS: ISSUES OF ExcLUSION AND INcLUSION 33 (2003). See also id. at 29-30 (providing

background on the 1944 Act and the subsequent expansion of the British university system);
JOHN LAWSON & HAROLD Sii viR, A SociAl His-roRy oF EoucATION IN ENGLANi) 419-46

(1973) (providing further background on the 1944 Act and the subsequent expansion of the
British university system).

214 SOAREs, supra note 208, at 57.
215 TOWAiR)s EQUALITY: LABOUR's PoLIcY

Peter lbbotson, Labour's Educational Policy, TiH
216 lbbotson, supra note 215, at 93, 104.

FOR

SocIAL Jus-ricE 3-4 (July 1956). See also

Nr'w REASONER 92 (Autumn 1958).
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divisive, unjust, and wasteful of all aspects of social inequality." 217 He
pushed for the elimination of policies that "cause that interaction
between parental status, educational opportunity, and filial status
which now creates such social 'inertia,' and restricts the upward movement from below." 218 Crosland opined that schools should "offer[ ]
equal opportunities regardless, so far as this is ever possible, of birth
or wealth." 219 This required, at a minimum, "standardizing entry procedures, to all social classes on equal terms. "220
G.D.H. Cole, a reformer inside academia, likewise argued that
the education system had been "designed to train up a privileged governing class," with the result that "[o]nly a trickle of children of manual workers reaches the Universities." 22 1 Walter Moberly, the longtime chair of the University Grants Commission, lamented that
Oxford and Cambridge produced an "aristocracy of gentlemen"
rather than an aristocracy of talent.222 Moberly decried the universities' prior role of "buttress[ing] the existing social order," and urged
that "one of the chief motive-forces in education [in 1949] is a determination, based on a new sense of social justice, to achieve a far
greater measure of equal opportunity." 223
Other administrators and academics, however, defended "the old
aristocratic ideal" that Oxford should educate the children from the
upper class, who were "born with a gift for leadership." 224 The college
heads and elder admissions tutors "tended to favour the claims of old
members' sons." 225 For example, Michael Oakeshott, a distinguished
professor of philosophy, argued, "For about 400 years in England the
education of the would-be scholar and of the man of the world [i.e.,
217 C.A.R. CROSLAND, TiH
218 Id. at 265.
219 Id.

FULTURE OF SociAlism 258 (1st prtg. 1957).

220 Id. at 259. The Trades Union Congress and the Fabian Society pushed for expansion of
universities to accommodate more applicants, arguing that "some or all of the universities are
bastions of privilege" and that "university education should not, any more than other types of
education, be a privilege of wealth or class." ARCHER, HUITCIINGS, & Ross, supra note 213, at
36 (quoting G. MOODIE, TIE UNIVERSITIEs: A ROYAL COMMISSION? 3, 5 (1959)).
221 G.D.H. COLE, PLAN FOR DEMOCRATIC BRITAIN 89, 97 (1939).
222 WALTER MOBERLY, UNIVERSITIFS

ANCIENT AND MODERN: A LUDWIG MOND LE-c

TUR- 18 (1950).
223 WAILTER MODERiLy, THEi CRISIS IN THE UNivERsrfY 47, 48 (2nd ed. 1949).
224 SoARES, supra note 208, at 69 (quoting FRANcois BiDARIDA, A SOCIAL HisTORY OF
ENGLAND 1851-1975 283 (1979)).
225 TiHE HisroRY OF

ini

ruRY, supra note 210, at 193.
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the gentleman-commoner] has been the same, and this tradition
belongs to our idea of the university."2 26 He dismissed demands for
admission based on merit as "disingenuous cant." 227 Another college
master asserted, "[T]here are young men and women who by their
heredity and upbringing in more leisured and cultivated homes have
some special contribution to make and some particular capacity to
profit by the education which we offer." 2 28 An administrator at Christ
Church starkly urged that Oxford's admissions policies should reflect
"[t]he need to civilize those who are born to great responsibilities,
[and] the desire to be tender to claims of loyal old members....
The debate raged for a decade, with the "defenders of aristocracy
endeavor[ing] to reserve as much space as possible for gentlemencommoners," and the promoters of meritocracy working to minimize
those numbers and increase spaces for scholars. 2 30 Eventually, the
moral weight of the reformers' argument, together with demographic
changes and government grants that put an Oxford education within
reach of the working class, tilted the balance in the scholars' favor.231
One eminent academic was able to assert in 1961 that the principle
against "using school and family background as criteria for admission"
had finally "begun to triumph, and is now generally accepted by most,
though not all, [Oxford] Colleges. "232

226 MICHAEL OAKE-SiOT,

TiH,

VOICE oi LIBERAL LEARNING: MICHAEL OAKEsiioTr ON

EDUCAION 100 (Timothy Fuller ed., 1989) (bracketed portion added by author).
227 Id. at 120. Oakeshott and others "ignored . . . that there were thousands of parents who
were not prepared to see their children stamped with the mark of second-rate citizen." ANNAN,
supra note 210, at 537.
228 SOARES, supra note 208, at 70-71 (quoting R.B. McCallum, Numbers and Qualifications
40 (1957)).
229 Keith Thomas, Notes and Comments, THE OxFoRo MAG., Jan. 19, 1961, at 143 (quoting

J. Steven Watson, University Admissions, 17 OxFORi) 54 (1960)). Watson's comments renewed
public suspicion that "the university pays too much attention to old members' sons and public
school background in its choice of entrants." Who Goes Up?, EcoNOMisI, April 22, 1961 at 313.
Others at Oxford bemoaned that Watson's "blandly patrician attitude" would "perpetuate illusions about this University which we had thought were long dead." Thomas, supra, at 143.
230 SOARFS, supra note 208, at 69.
231 Id. at 68-69.

232 Id. at 71 (quoting Lawrence Stone, The Case for a Graduate College, THE OxFoRo
MAG., Oct. 26, 1961, at 28). See also D. Mack Smith, The Changing University: A Report on
Cambridge Today, 6 ENCOUNTER 53, 54 (1956) ("Only a few years ago at least one [t]utor took

pains to discover which of his pupils he should address as esquire.").
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The Three Commissions

With the tide already having turned in favor of merit, a series of
three commissions in the early 1960s spelled the end of privileged
admissions. Each of Oxford's twenty-three male-student colleges traditionally had its own admissions procedures and scholarship examinations. In 1962, an internal Oxford committee issued the Hardie
Report, which recommended that all colleges use a single examination, for both entrance and scholarships, to be taken by all applicants.233 While not expressly prohibiting colleges from admitting
gentlemen-commoners who scored lower than working-class students
on the examination, the Report pointedly noted that "the majority
opinion [among the colleges] is at present in favour of a use of scholarship-standard examinations in the selection of most commoners." 234
Eliminating the separate routes to entrance empowered the younger
admissions tutors to reject "anything which looked like nepotism or
social injustice." 235
The Hardie Report was followed in 1963 by the Robbins
Report,236 the product of a national commission that analyzed the
need for expansion of the university system in Great Britain. The
Robbins Commission adopted as a guiding principle that "courses of
higher education should be available for all those who are qualified by
ability and attainment to pursue them." 237 Noting that Britain
"desired equality of opportunity for its citizens to become not merely
233 UNIV. OF OxFo OR, ADMissioNs To Coi LGI s: REPoRT
AoMIssioNs 22-23 (1962) (hereinafter HARIE RiEPoir).
234 Id. at 30.
235 Tfi

HISTORY OF THE UNIVERSrTY OF OXFoRD: VOLUME

OF A WORKING PARTY ON

Viii

THE TWENTIETH CEN-

111RY, supra note 210, at 193. See also SOARES, supra note 208, at 76 (Hardie Report "created

the machinery for meritocracy to become the regulative principle for admissions"); id. at 108
("With Hardie, democratic elitism won a decisive institutional victory over school and family
background. Hardie's policies, once implemented, placed into the hands of college tutors the
tools to build an exclusive meritocracy."). The effects of the Hardie reforms were substantial.
From 1961 to 1965, the proportion of the male student body at Oxford who had attended a state
secondary school increased from 32.8% to 40%. Id. at 87-88. In 1961, only five of the twentythree men's colleges had an entering class of majority state-school students, while the entering
classes of fourteen colleges were majority public-school students. Id. at 89. By 1965, thirteen
colleges had entering classes of majority state-school students, and only five had majority publicschool students. Id. at 89-90.
236 COMMI--FEE- ON HIGHaER EDUcATION, REroRT OF I-iE CoMmurrfIAPPOINTED BY THE
PRIME MINISTER UNDER THE CHAIRMANSIHIP OF [MR.] RonmiNs 1961-63 8 (1963) (hereinafter
RonmNS REPORT).
237

Id.
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good producers but also good men and women," 23 8 the Report
included data on the effect of class on entrance into and achievement
in university,239 and questioned "whether present methods of selection
240
at Oxford and Cambridge have results that are socially just."
Oxford and Cambridge then came under increasing pressure
from the Labour Party to end privileged admissions. In a scathing
editorial, the Labour Party's representative for higher education
asserted that "at its worst, Oxbridge today displays an odious mixture
of arrogance, mediocrity and exclusiveness." 2 4 1 While campaigning
for the prime ministry (which he won the following year in 1964), Harold Wilson pledged that Labour would "end the system of college
entrance at Oxford and Cambridge" and replace it with "a system of
selection which will not favour particular types of school or classes of

applicant." 24 2

Fearing a "public arraigning of the university" by a Labour Party
that was "bent on the abolition of privilege," Oxford preempted a for24 3
mal government inquiry by convening another internal commission.
238 Id. The Robbins Report made clear that "distinctions based on adventitious grounds,
whether historical or social, are wholly alien to the spirit that should inform higher education."
G.A.N. LOWNDES, TiiE SILENT SOCIAL RivotuTION: AN ACCOUNT O ExPANSION OF PUnuIC
EoucATION IN ENGI-AND) AND WALes 1895-1965 352 (1969).
239 See RoBIIINs REPOiT, ArENDIx ONE, THIE DEMAND FOR PLACES IN HIGHlER EDUCA-

TION 38-63 (1963).
240 RonlINs RuroRT, supra note 236, at 80. Among other things, Mr. Hardie had publicly

stated that he personally "can accept" that alumni children could be given an edge if their academic merits were equal to those of competing applicants. See W.F.R. Hardie, Admissions to
Colleges, TIlE OxFoRo MAa., Feb. 23, 1961, at 240, 242. The Robbins Report pointedly noted
that Oxford and Cambridge had previously declined to join the national consortium on university admissions, the Universities Central Council on Admissions ("UCCA"), and recommended
that they join as soon as practicable. RoBBINs Rlevoir, supra note 236, at 83. When the government endorsed the Report in October 1963, "Oxford and Cambridge were given, in effect, their
induction notices for UCCA." SOARFs, supra note 208, at 77.
241 Richard Crossman, Apartheid in Education, TIE7 OllSERVER, Jan. 26, 1964.

242 Labour Will End Fees at Universities, TIMEs (London), May 29, 1963; see also M.G.
Brock, Admissions: the State of the Case, Til' OxFoRo MAG., Feb. 25, 1965, at 238 (quoting
Harold Wilson, Speech to Campaign for Education (May 28, 1963)). A Labour Party committee
in 1963 also recommended limits on admission of public school graduates. Id. at 238.
243 The Context of the Inquiry, TilL OxI-ORD MAG., June 3, 1965, at 373; see also David
Tudor, Oxbridge Entrance: The Caius Meeting, 17 U. Q. 360, 375 (1963) (explaining that Cambridge officials believed "some changes were bound to come and it was best that they should
come from within"). The Robbins Report had urged that, if the two universities did not modernize, they "should be the subject of independent inquiry." RonmIINs REPORT, supra note 236, at
224.
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The Franks Report, published in 1966,2" principally addressed the
unfair admissions advantage gained by upper-class public school students who stayed in secondary school an extra year to study for the
Oxford entrance exam.245 In essence, "families willing to spend the
money and time for their sons to have an extra year's education were
winning the race to get into Oxford." 246
Conservative voices again urged the colleges to cater to "eminent
people" 247 by preferring the applications of "[gentlemen]-commoners
who are not academically of this caliber" and the "sons of old members." 2 48 The Commission rejected those pleas, concluding that admission requirements "have not only to do justice but to be seen to do
justice to a very large field of applicants." 2 49 Echoing Wilson's
demand, the Franks Report asserted that entrance requirements
"should not favour particular types of school or classes of candidate."2 50 To avoid "the suspicion of privilege and social injustice,"25 1
the Commission recommended that Oxford tailor the entrance exam
based on the applicant's number of years of preparatory schooling.2 52
c.

The End of Legacy Preferences

These reforms brought the end of legacy preferences-the
"claims of loyal old members"-which the Oxford colleges began
eliminating as early as the 1950s.253 In 1964, Oxford began requiring
244 For the origins and general background of the Franks Commission, see THE HisTroRzy
or TrE UNIVERSfrY OF OXFOR: VOLUME Vm

HEriTwENTIC'riH CENTURY, supra note 210, at

721-30.
245 UNIV. OF OxFORn, REPORT OF COMMISSION OF INOimy 66-67 (1966) (hereinafter
FRANKS RiPORT). For example, in the entering class of 1962, 85% of admitted boys at Oxford

had taken a third year in the sixth form. SOARES, supra note 208, at 80.
246 SOAREs, supra note 208, at 80.
247 Id. at 83 (quoting FRANKS RiEpoir, supra note 245, at 33).
248 Id. (quoting FRANKS RiPORT, supra note 245, at 19-20).
249 FRANKS REPowr, supra note 245, at 69.
250 Id. at 84.

251 Id. at 75; Report of Commission of Inquiry: Discussion by Congregationof Resolution,
OxIoiun U. GAZEIT, July 20, 1966, at 1488 (quoting Mr. Franks that the exam procedure failed
"to give equal opportunity to all").
252 FRANKS RiriORr, supra note 245, at 95. For a discussion of continuing reforms of the
Oxford and Cambridge admissions procedures through the 1980s, see TH- HISToRzY OF riHE

UNIVERSITY OF OxFoIno: VOLUME Vmi 'ruE TwENTIETHl CENTURY, supra note 210, at 752-55;
Tnio TAPPER & BRIAN SAiLER, OXFORD, CAMBRIDGE AND THE CHANGING IDEA OF THE UNIvERsrry: THE CHALLENGE To DONNiSiH DOMINATION 197-222 (1992).
253 See, e.g., JOHN JONEs, BALLIOL COiLLE-: A HisTORY 286-87 (2nd ed. 1997) (citing
Balliol College Record, 1950); JoHN CoCt MASTERMAN, ON THE CHARIOT WiiEEL: AN AUTo-
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use of a single application form for entrance to all of the colleges. 25 4
The new common form did not inquire of alumni connections or provide space for the applicant to give such information. 25 5 By 1966, the
Franks Commission was able to report that, while the individual colleges considered factors other than exam scores and academic records,
they did not "surrender . . . the principle that academic promise must

be the main principle of selection, and certainly without social injustice."256 The Commission specifically concluded that "we do not
believe that there are grounds for the idea that Oxford consciously
shows any bias in selection." 257 Today, Oxford officials forcefully
affirm that "[t]here must be only one criterion for winning a place at
Oxford, and that is individual excellence." 25 8
240 (1975) (defending legacy preferences but acknowledging that "egalitarianism is
in command"); Email from Anna Sander, Lonsdale Curator of Archives and Manuscripts, Balliol College, to author (Feb. 10, 2010 11:52) (on file with author).
254 Email from Simon Bailey, Keeper of the Archives, Bodleian Library University of
Oxford, to author (Feb. 12, 2010 14:10) (on file with author).
HIOGRAPiY

255 Id.
256 FRANKs REPORT, supra note 245, at 70.

257 Id. at 72. See also CROSI.AND, supra note 209, at 171 (providing that public-school students were favored by entry exam procedure but "not usually now by overt favoritism (though
this can still be found)"); Jean Floud, Social Class Factors in Educational Achievement, in FAMILY CLASS AND EDUCATION 36 (Maurice Craft ed., 1970) (concluding on basis of statistical analysis that "[t]here is conclusive evidence to show that awards of places in .. . universities are made

today (as they were not before 1945) to children of all classes on equal intellectual terms .... );
GowI.DN, supra note 2, at 291 (stating that Oxford and Cambridge no longer consider legacy
status); THiE HisTroiRY or, Hiii UNiviEizsrrY oF OxiPoiu): Votumi Vin riii TwEN'iiirii CENTURy, supra note 210, at 194 ("a wholly meritocratic entrance scheme was adopted") (citing
HAinmi

REvoiR, supra note 233); JASPE-R Rosu & JoHN ZIMAN, CAMFORD Onsnaitven, 30

(1964) (discussing that "any suggestion of partiality, private interest or class prejudice, any suspicion of privilege through birth, wealth or social status has become intolerable to the consciences
of the dons"); Austin Gaskell, The Real Interests of the PeasantBoy: The Development of Education, 49 Nt'w BLACKFRIARs 31, 35 (1967) ("selection by blood ... was the aristocratic or feudal
method of selection" and it "has almost disappeared today . . . ."); A. H. Halsey, Leagues Apart,
TiMis HicHiER Ei)UCATION SUPPLEMENT, Feb. 6, 1998 (providing that "[c]orrupt entry of that
kind," including "favours to alumni's offspring," is "long gone"), available at http://www.times
highereducation.co.uk/story.aspstoryCode=1 05788&sectioncode=26.
258 Claire Sanders, Price of Pembroke Scandal Is Autonomy, TiMis HIGHIER EoucATIoN
SUPPLEMIENT, Mar. 24, 2002 (quoting Oxford Vice-Chancellor Colin Lucas), available at http://
www.timeshighereducation.co.uk/story.asp?storyCode=168068&sectioncode=26. The colleges
apparently have also been diligent in preventing any backsliding. When Balliol College administrators learned that some admissions officials were considering alumni connections (along with
many other factors) when competing applicants had identical test scores "it was agreed that in
future the College Office should no longer draw the attention of Fellows to the family connections of admissions candidates." JONES, supra note 253, at 287-88. Likewise, a furor arose when
Pembroke College considered giving an edge to alumni children when all else was equal, and the
idea was dismissed. Donald MacLeod, Oxford MP Calls on Oxbridge to CentraliseAdmissions,
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Even alumni who are also major donors to Oxford or Cambridge
are unable to get special preference for their children. The schools
have expressly rejected the notion that "given two equal candidates,
they will perhaps have a slight bias towards the [applicant] whose family has been generous." 259 Opting instead for "fairness and transparency," Oxford has reaffirmed that "all our students are selected on
merit alone. We would lose all credibility if it was done any other
way." 260
Oxford and Cambridge have refused contemporary entreaties to
accept the United States' practice of considering alumni connections,
flatly stating that today "we do things differently here." 26' The President of Trinity College explained that lineage-based admissions have
no place in modern democratic society: "Parentage, like patronage,
no doubt conclusive in [eighteenth-century] Oxford admissions, is
irrelevant in those of the [twenty-first] century." 262 At Oxford and
Cambridge, the conscientious application of the principle of admission
based on merit rather than family lineage has swept aside feudal, aristocratic privileges.
The results of these reforms in Oxford and Cambridge admissions
have been substantial. By 1970 "wealthy gentlemen-commoners were
virtually driven out and replaced by hard-working scholarly meritocrats." 263 For example, of the sons of British peerage who obtained
higher education before 1944, 85% attended Oxford or Cambridge.26 4
For the period 1976 through 1989, that figure fell to 24%.265 By the
end of the 1960s, about 19% of Oxford's undergraduates hailed from
the lower classes, while the comparable figure for Harvard as late as
1986 was only 5%.266
Tin- GUARDIAN (London), March 25, 2002, available at http://www.guardian.co.ukleducation/
2002/mar/25/oxbridgeandelitism.highereducation/print.
259 Sarah Cassidy, Banker Is Told He Cannot Buy Son a Place at Oxford, THE INDEPENDENT (London), Dec. 21, 2001, available at http://www.independent.co.uk/news/education/education-news/banker-is-told-he-cannot-buy-son-a-piace-at-oxford-620808.htmI?cmp=ilc-n.
260 Id.

261 Michael Beloff, Editorial, Why Money Cannot-and Should Not-Buy a Place at
Oxford, TiMIMs (London), Dec. 20, 2001, available at http://www.btinternet.com/-akme/Keevil2.
html.
262 Id.
263 SOARES, supra note 208, at 36.

264 Id. at 103, Table 5.
265 Id.
266 Id. at 104 (citing Stephan Thernstrom, Poor but Hopeful Scholars, in GiumeisEs or TulE

HARVARD PAST 125 (Bernard Bailyn et al. eds., 1986); Jerome Karabel, Status-Group Struggle,
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CONCLUSION

Wrong-ancestry students face systemic discrimination in the
admissions decisions of the overwhelming majority of the nation's
elite colleges and universities. That such pervasive, intentional discrimination exists in the 21st century in the United States of America
is nothing short of astounding. The United States fought two wars to
eliminate lineage-based discrimination and establish the proposition
that each person is entitled to equal treatment from government
based on individual merit, free from constraints imposed by the accident of birth. This principle is unmistakably inscribed in the nation's
founding documents, including the Declaration of Independence, the
Constitution's guarantee of a republican form of government, ban on
titles of nobility, and elimination of "corruption of blood," and the
Citizenship Clause that grants citizenship-and the equal rights that
citizenship guarantees-based on place of birth alone rather than family lineage.
Help for wrong-ancestry students is at hand because the Framers
also inscribed this principle in the Equal Protection Clause of the
Fourteenth Amendment. The Supreme Court has consistently concluded that "ancestry" classifications elicit strict judicial scrutiny.
Every aspect of the Court's Equal Protection jurisprudence requires
that this suspect classification include family lineage as well as clan
lineage. The reigning anticlassification principle is grounded in the
proposition that the right to equal protection is a personal right
belonging to each individual. The right promotes personal dignity by
ensuring that each person can create her own identity, free from the
constraints of ascriptive status, and is treated by government based on
individual merit. Government sorting by family lineage, at least as
much as sorting by clan lineage, infringes each facet of that guarantee.
And the inclusion of family lineage in the suspect ancestry classification is confirmed by the Court's traditional indicia of suspectness and
by the antisubordination principle that also undergirds the Equal Protection Clause.
The rest of the world's universities, including Oxford and Cambridge, have eliminated legacy preferences. The world community's
concern for personal dignity in the wake of the Second World War
Organizational Interests, and the Limits of Institutional Autonomy: The Transformation of
Harvard, Yale, and Princeton, 1918-1940, 13 TiHEORY & SocY 1, 24 (1984)).
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prompted a ban on lineage discrimination in higher education and a
requirement that admissions be based instead on merit. These international principles were adopted under the leadership of the United
States and were patterned on its founding documents. The United
States is a signatory to international instruments that commit it to
enforce these principles as domestic law. Indeed, the principles have
risen to the level of customary international law that is binding on all
nations. These principles against family-lineage discrimination and in
favor of merit-based admissions should decisively inform domestic
law.
The United States has been a leader in upholding the personal
dignity of all persons. The principle against discrimination based on
birth emerged in large part when the nation separated itself from the
remnants of feudalism in the Old World and was strengthened when
the nation defeated caste-based aristocracy in the South and rejected
family lineage as the basis for citizenship. Legacy preferences in
admissions to United States colleges are an anomaly within our own
traditions and law and within a world community that has adopted
and applied the principles of equality that the United States developed, strengthened, and advanced.

