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INTRODUCTION

In the months following September 11, 2001, the Federal Bureau
of Investigation (FBI) arrested and detained thousands of Arab Muslim men.' As part of these sweeps, the FBI arrested Javaid Iqbal, a
Pakistani Muslim, on November 2, 2001, and charged him with identification document fraud and conspiracy to defraud the United States.2
On January 8, 2002, Iqbal was transferred to the Administrative Maximum Special Housing Unit (ADMAX SHU) in New York, where he
remained until the end of July 2002.3 While he was detained at
ADMAX SHU, Iqbal alleged that he suffered serious civil rights violations.4 He claimed that lights were kept on in his cell twenty-four
hours a day for two months, that he lost forty pounds from lack of
food, and that the prison staff taunted him.' He further alleged that
he was brutally beaten twice, subjected to strip and body cavity
searches, and denied medical care.' Finally, Iqbal claimed that the
prison guards routinely disrupted his religious observances and interfered with his legal communications. 7 As a result, Iqbal filed a civil
rights suit that included claims against former U.S. Attorney General
* George Mason University School of Law J.D. Candidate, May 2011. 1 would like to
thank my editors and the CRLJ staff whose excellent work made this Note possible, including
Eric Hutchins, Filipp Kofman, Ramya Possett, Wahaj Memon, Daniel Klionsky, Eriola Jahollari,
Richard Peterson, and Bryan Weir.
I Elmaghraby v. Ashcroft, No. 04-CV-1409, 2005 U.S. Dist. LEXIS 21434, at *7 (E.D.N.Y.
Sept. 27, 2005).
2 Ashcroft v. lqbal, 129 S. Ct. 1937, 1942-43 (2009).
3 Iqbal v. Hasty, 490 F.3d 143, 148 (2d Cir. 2007), rev'd sub nom. Ashcroft v. lqbal, 129 S.
Ct. 1937 (2009).
4 Id. at 149.
5 Id
6 Id.

7 Id.
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John Ashcroft and FBI Director Robert Mueller for allegedly adopting a policy that subjected him "to harsh conditions of confinement on
account of his race, religion, or national origin."8
In Ashcroft v. Iqbal, the Supreme Court, in a 5-4 decision, dismissed Iqbal's claims against both Ashcroft and Mueller for failure to
plead sufficient facts to state a claim of purposeful and unlawful discrimination.9 Beyond this legal holding, Iqbal contained sweeping
dicta concerning qualified immunity and discovery that threatens to
chill future civil rights claims against government officials."o Qualified
immunity protects a government official from civil liability when the
official's conduct does not violate clearly established federal statutory
or constitutional rights that a reasonable person would have known
existed." Before Iqbal, federal courts had carefully balanced a government official's qualified immunity with a plaintiff's right to discovery.12 The Iqbal Court specifically rejected the idea that lower courts
could carefully manage discovery before the issue of qualified immu8

Ashcroft v. Iqbal, 129 S. Ct. 1937, 1942 (2009).
9 Id. at 1954. The effect that Iqbal will have on the "short and plain statement" pleading
standard in Rule 8 of the Federal Rules of Civil Procedure is beyond the scope of this Casenote.
However, lqbal has created a firestorm of controversy over whether the Court intended to
heighten the Rule 8 pleading standard. In response to Iqbal, Senator Arlen Specter introduced
legislation to restore the pleading standard to what it was in prior Supreme Court jurisprudence.
See Notice Pleading Restoration Act, S. 1504, 111th Cong. (2009). Also in response to lqbal,
civil rights activists met in Washington, D.C. to lay plans to undo the heightened pleading standard they believe Iqbal created. Tony Mauro, Plaintiffs' Groups Mount Effort to Undo Supreme
Court's 'Iqbal' Ruling, LAW.COM, Sept. 21, 2009, http://www.law.com/jsp/law/article.jsp?id=
1202433931370&thepage=1 (last visited Nov. 20, 2010). On the other hand, two recent decisions
by Judge Easterbrook and Judge Posner indicate Iqbal may not have heightened the pleading
standard in all cases. In Lusby, Judge Easterbrook overturned a district court's decision to dismiss a complaint for lack of particularity in its pleadings. U.S. ex rel Lusby v. Rolls Royce Corp.,
570 F.3d 849, 851, 853-54 (7th Cir. 2009). In Smith, Judge Posner read lqbal as applying only to
cases involving the qualified immunity defense. Smith v. Duffey, 576 F.3d 336, 340 (7th Cir.
2009); see also Adam Steinman, The Pleading Problem, 62 STAN. L. Rpv. 1293 (2010) (arguing
that Iqbal does not heighten the pleading standard, but rather is in line with previous Supreme
Court jurisprudence), Andree Sophia Blumstein, Twombly Gets lqbal-ed: An Update on the New
Federal-and Tennessee?-PleadingStandard, 45 TFNN. B.J. 23 (2009) (explaining that lqbal
clarifies how the Court wants to apply the pleading standard espoused in Bell Atlantic Corp. v.
Twombly, 550 U.S. 127 (2007)); Robert L. Rothman, Twombly and lqbal: A License to Dismiss,
35 LITIGATION 1 (2009) (arguing that Iqbal heightens the pleading standard for plaintiffs in civil
suits).
10 lqbal, 129 S. Ct. at 1954.
11 Karen M. Blum, Section 1983: Qualified Immunity, in LIriGATION 2007, at 87 (PLI Litig.
& Admin. Practice, Course Handbook Ser No. 765, 2007) (citing Harlow v. Fitzgerald, 457 U.S.
800, 818 (1982), available at WL, 765 PLI/Lit 9.
12 See, e.g., Apostol v. Gallion, 870 F.2d 1335 (7th Cir. 1989); Hasty, 490 F.3d at 158-59.
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nity had been completely resolved.13 Thus, Iqbal upset the federal
courts' balanced approach to discovery in civil rights cases against
government officials, tipping the scale too heavily in favor of qualified
immunity.
This Note argues that the Iqbal Court failed to properly consider
the weight discovery should have on the scale opposite qualified
immunity and that the Court could have reached the same outcome
with a narrower discussion of qualified immunity and discovery in a
national security context. Iqbal's unique circumstances led the Court
to reject the lower courts' carefully managed approach to discovery.
Going forward, application of Iqbal's sweeping dicta will undermine
the recourse available to individuals who suffer civil rights violations
at the hands of government officials. Part I examines the development of qualified immunity both doctrinally and procedurally, the balance lower courts have struck between qualified immunity and
discovery, and the background of Ashcroft v. Iqbal. Part II analyzes
the effect Iqbal had on the balance between qualified immunity and
discovery and how the Iqbal Court reached its decision. Part III suggests that district courts should narrowly apply Iqbal and further suggests that a future Supreme Court decision or legislation may be
necessary to overcome the effects of Iqbal on these courts. District
courts should consider specific facts when deciding whether to allow
discovery to go forward while a qualified immunity defense is pending
and in many cases should allow carefully managed discovery to proceed. Empowering district courts to do so will restore the vital balance between qualified immunity and the plaintiff's right to discovery
that Iqbal has disrupted.
I.

BACKGROUND

This Part recounts the development of the judicially created qualified immunity doctrine. Because the doctrine is highly procedural,
this Part also discusses how courts have traditionally managed discovery when qualified immunity has been raised as a defense. Finally,
this Part discusses the background of Ashcroft v. Iqbal.

13 lqbal, 129 S. Ct. at 1953 (citing Twombly, 550 U.S. at 559).
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Qualified Immunityl4

Qualified immunity is a judicially created affirmative defense for
government officials who are accused of violating a plaintiff's constitutional or statutory rights." A government official can raise a qualified
immunity defense if the official is accused of violating a plaintiff's
rights in the course of performing her duty, and a reasonable person
would not have known that the rights existed.'" Qualified immunity
requires "a case-by-case analysis of a government official's actions in a
particular factual setting." 7 However, qualified immunity is more
than just a defense from liability; it is an entitlement to be free from
litigation.18 The premise for qualified immunity is that exposure to
lawsuits for civil rights violations that occur when an official is performing her job imposes costs on both the official and American society at large.' 9 It is unfair to punish a government official for doing her
duty, especially when it can be difficult to identify the boundaries of
constitutional protections.20 Also, it is bad policy to have government
officials' actions inhibited because of fear of losing a lawsuit.2' Finally,
there is a large cost to society when courts have to deal with frivolous
lawsuits,22 and qualified immunity motions can limit those costs before
expensive and time-consuming discovery gets rolling.
Qualified immunity defenses are raised in response to claims
based on either 42 U.S.C. § 1983 or the holding in Bivens v. Six
Unknown Named Agents of Fed. Bureau of Narcotics.2 3 Section 1983
provides an "action at law, suit in equity, or other proper proceeding
for redress" against local or state officials who have violated a plain14 This Note provides a brief overview of qualified immunity to provide background for
analyzing lqbal's effect on discovery in future qualified immunity cases. For an extensive discussion on the emergence and current application of the qualified immunity doctrine, see Alan K.
Chen, The Facts About Qualified Immunity, 55 EMoizY L.J. 229, 236-62 (2006).
15 59 AM. JUR. 3D Proof of Facts 291 § 1 (2009).
16 Blum, supra note 11, at 98.
17 Alan K. Chen, The Burdens of Qualified Immunity: Summary Judgment and the Role of
Facts in Constitutional Tort Law, 47 AM. U. L. REV. 1, 13 (1997).
18 lqbal v. Hasty, 490 F.3d 143, 152 (2d Cir. 2007), rev'd sub nom. Ashcroft v. lqbal, 129 S.
Ct. 1937 (2009); 59 AM. JUR. 3u) Proof of Facts 291 § 1.5 (2009).
19 Chen, supra note 17, at 14.
20 Id.
21 Id.
22 Id.

23 403 U.S. 388 (1971); see Chen, supra note 17, at 10; 59 AM. JUR. 3r Proofof Facts § 1

(2009).
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tiff's civil rights. 24 In Bivens, the Supreme Court created a cause of
action for damages against federal officials who violate a plaintiff's
constitutional rights.25 To establish a violation of section 1983, a plaintiff must establish that he was deprived of a constitutional or statutory
right and that the alleged deprivation occurred under the color of
state law.26 To establish a Bivens violation, the plaintiff must prove
that a federal official's actions violated a constitutionally guaranteed
right. 27 Furthermore, in either case, the plaintiff must also establish
that the government official is not entitled to qualified immunity. 28
The Supreme Court first recognized qualified immunity in Pierson v. Ray. 29 The Pierson Court held that a "defense of good faith
and probable cause" was available to police officers defending against
a section 1983 action, 3 0 even though the text of section 1983 does not
provide for exceptions to the right to recover damages.3 1 Seven years
later, the Court formally adopted the doctrine of qualified immunity
in Scheuer v. Rhodes.32 The following year, in Wood v. Strickland, the
Court established an objective and subjective test for qualified immunity. 33 Under Strickland, qualified immunity does not attach if a government official 1) knew or should reasonably have known that her
actions violated a plaintiff's constitutional rights or 2) acted with malicious intent. 34
Qualified immunity jurisprudence continued to evolve in the
1980s with two landmark cases: Harlow v. Fitzgerald35 and Mitchell v.
Forsyth.36 In Harlow, the Supreme Court eliminated the malicious
24 42 U.S.C. § 1983 (2006).
25 Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 389
(1970).
26 Michael S. Catlett, Clearly Not Established: Decisional Law and the Qualified Immunity
Doctrine, 47 ARiz. L. Riv. 1031, 1037 (2005) (citing Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526
U.S. 40, 49-50 (1999)).
27 Id. at 1038 (citing Corr. Servs. Corp. v. Malesko, 534 U.S. 61, 66 (2001)).
28 Id. For a thorough discussion of the interplay between 42 U.S.C. § 1983 and qualified
immunity, see Teresa E. Ravenell, Hammering in the Screws: Why the Courts Should Look
Beyond Summary Judgment When Resolving § 7983 Qualified Immunity Suits, 52 Vii. L. REV.
135, 140-49 (2007).
29 386 U.S. 547 (1967).
30 Id. at 557.
31 59 AM. JuR. 3), Proof of Facts 291 § 2 (2009).

32
33
34
35
36

Id.; Scheuer v. Rhodes, 416 U.S. 232 (1974).
420 U.S. 308, 321-22 (1975).
Id. at 322.
457 U.S. 800 (1982).
472 U.S. 511 (1985).
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intent element of the test.37 It did so to enable more cases to be concluded without a trial.38 Many courts regarded the determination of
an official's subjective intent as a question of fact best left to the
jury.39 The Court reasoned that disputed questions of fact should not
be decided on summary judgment motions, and insubstantial claims
should not proceed to trial.4 0 Therefore, the Court held that government officials performing discretionary functions were shielded from
liability for civil damages "insofar as their conduct does not violate
clearly established statutory or constitutional rights of which a reasonable person would have known."4' The Mitchell Court reaffirmed this
test and further added that qualified immunity "is an immunity from
suit rather than a mere defense to liability; and ... it is effectively lost

if a case is erroneously permitted to go to trial."42
Because the Mitchell Court determined that qualified immunity
was an immunity from suit, it held that a district court's denial of a
qualified immunity defense is a decision that is immediately appealable.43 Three criteria must be satisfied for a district court decision to be
appealable: 1) the order must resolve an issue separate from the merits of the action; 2) the order must be unreviewable at the end of trial;
and 3) the order must conclusively determine the particular issue.'
Denials of motions based on qualified immunity meet these three criteria. First, a claim of qualified immunity is conceptually distinct from
a claim that a plaintiff's rights have been violated because an appellate
court does not need to determine whether the plaintiff's allegations
are true.4 5 Second, by the end of trial the defendant has lost the
immunity from suit provided by qualified immunity.46 Finally, a district court's denial concludes that the defendant's alleged actions, if
proven to be true, violated clearly established law.47 The Supreme
37 Harlow, 457 U.S. at 815-16 (noting that the subjective element in the good faith defense
is incompatible with the admonition in Butz v. Economou, 438 U.S. 478 (1978), that insubstantial
claims should not proceed to trial).
38 59 AM. JuR. 3r) Proof of Facts § 291 (2009).
39 Harlow, 457 U.S. 816 (1982); 59 AM. JuR. 31) Proof of Facts § 3 (2009).
40 Harlow, 457 U.S. at 815-16 (citing FED. R. Crv. P. 56).
41 Id. at 818 (citing Procuniery v. Navarette, 434 U.S. 555, 565 (1978); Wood v. Strickland,
420 U.S. 308, 322 (1975)).
42 Mitchell v. Forsyth, 472 U.S. 511, 526 (1985).
43 Id. at 524-27, 530.
44 Steinman, supra note 9, at 1293.
45 Mitchell, 472 U.S. at 528.
46 59 Am. Jur. 3d Proofof Facts 291 § 8 (2009).
47 Id. at § 5.
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Court has noted one exception to the immediately appealable nature
of denials of motions based on qualified immunity. 8 According to
Johnson v. Jones, if the qualified immunity motion is denied because
of a genuine factual dispute, that denial is not immediately appealable.49 Thus, so long as the district court's denial is based on whether
the law that was allegedly violated was clearly established, that denial
is immediately appealable.50
More recently, the Supreme Court has explained how to resolve a
qualified immunity motion or appeal. In Saucier v. Katz, the Court
established a two-step sequence for resolving qualified immunity
claims. 5 ' First, the lower court must decide whether a plaintiff has
alleged facts that show a violation of a constitutional right.52 Only
then should that court decide if the right at issue had been clearly
established at the time of the alleged violation.5 ' However, in Pearson
v. Callahan, the Court reversed course and abandoned the strict Saucier two-step process.54 While allowing the lower courts to use the
Saucier process when those courts found it to be advantageous, 5 the
Pearson Court ultimately reaffirmed the qualified immunity doctrine
laid out in Harlow and Forsyth, requiring only that the right allegedly
violated be clearly established at the time of the alleged violation.5
B.

Management of Discovery When Qualified Immunity Has Been
Raised

While the Supreme Court has clearly established the doctrine of
qualified immunity, it has been less clear on when discovery is allowed
in qualified immunity cases. Because of the Court's ambiguity, district
48 See Johnson v. Jones, 515 U.S. 304, 319-20 (1995).
49 Id.; cf Behrens v. Pelletier, 516 U.S. 299, 313 (1996) (arguing that "Johnson does not
mean every [fact related] denial of summary judgment based on qualified immunity is nonappealable," but rather such denials "are not immediately appealable merely because they happen
to arise in a qualified-immunity case.").
50 Johnson, 515 U.S. at 313 (citing Mitchell, 472 U.S. at 528 n.9 (1985).
51 Saucier v. Katz, 533 U.S. 194, 200 (2001).
52 Id. at 200-01.

53

Id. at 201.
54 Pearson v. Callahan, 129 S. Ct. 808, 818 (2009).
55 Id. at 821.
56 Id. at 815, 823.
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courts have permitted some discovery in certain cases when the qualified immunity issue has not been completely resolved."
Discovery was at issue when the Supreme Court formulated the
modern qualified immunity doctrine in Harlow.58 The Harlow majority found that discovery should not be allowed until the threshold
immunity questions of whether a clearly established right was allegedly violated and whether the reasonable person would have known
of it were resolved.5 9 In a concurrence, however, Justice Brennan
noted, "[S]ome measure of discovery may sometimes be required to
determine exactly what a public-official defendant did 'know' at the
time of his actions." 60 The Mitchell Court also addressed discovery,
reasoning that a defendant pleading qualified immunity is entitled to
dismissal before discovery unless the plaintiff's allegations state a
claim of a violation of clearly established law. 6' Furthermore, the
defendant is entitled to summary judgment if discovery fails to
uncover evidence sufficient to create a genuine issue of fact.' The
Mitchell Court was silent, however, about whether discovery could
proceed in any form when a defendant appeals a district court's denial
of a qualified immunity motion. In Crawford-El v. Britton, the
Supreme Court again addressed the discovery issue:
Discovery involving public officials is indeed one of the evils that
Harlow aimed to address, but neither that opinion nor subsequent
decisions create an immunity from all discovery. Harlow sought to
protect officials from the costs of "broad-reaching" discovery . . . and

we have since recognized that limited discovery may sometimes be
57 See, e.g., lqbal v. Hasty, 490 F.3d 143, 178 (2d Cir. 2007), rev'd sub nom. Ashcroft v.
lqbal, 129 S. Ct. 1937 (2009) (allowing the district court to conduct tightly controlled discovery
before qualified immunity had been completely resolved); Heitschmidt v. City of Houston, 161
F.3d 834, 840 (5th Cir. 1998) (holding discovery could proceed, and the defendant could make a
future motion for summary judgment based on qualified immunity if there were no issues of fact
in dispute after discovery); DiMeglio v. Haines, 45 F.3d 790, 795 (4th Cir. 1995) (finding qualified immunity claims may be impossible to resolve without some discovery when a material issue
of fact is disputed); Apostol v. Gallion, 870 F.2d 1335, 1340 (7th Cir. 1989) (finding that district
courts may proceed with litigation when qualified immunity appeals are frivolous or have been
waived); Maxey v. Fulton, 890 F.2d 279, 283 (10th Cir. 1989) (finding some discovery permissible
in a fact-specific qualified immunity claim).
58 Harlow v. Fitzgerald, 457 U.S. 800 (1982).
59 Id. at 818.
60 Id. at 821 (Brennan, J., concurring).
61 Mitchell v. Forsyth, 472 U.S. 511, 526 (1985).
62 Id.; see also Andersen v. Creighton, 483 U.S. 635, 646 n.6 (1987) (recognizing discovery
may be necessary before a qualified immunity motion can be resolved).
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necessary before the district court can resolve a motion for summary
judgment based on qualified immunity. 63
The Britton Court further recognized that the Federal Rules of Civil
Procedure vests "the trial judge with broad discretion to tailor discovery narrowly . . . ."I The Court concluded that the district court could
manage discovery and should give priority to issues bearing on the
qualified immunity defense.65
Lower courts were thus left with the task of implementing discovery in qualified immunity cases and determining whether and when
discovery could proceed while a denial of a qualified immunity motion
was being appealed. In Apostol v. Gallion, the Seventh Circuit discussed the balance between qualified immunity and discovery rights
and provided guidance to lower courts wrestling with whether and
when to allow discovery to proceed.66 In Apostol, the defendants had
moved for summary judgment based on qualified immunity, but the
district court had denied the motion. 67 The defendants appealed and
asked the district court to delay trial until the appeal was resolved.68
The district court denied the request, but the Seventh Circuit issued a
stay to determine whether the district court could proceed with litigation while the appeal was pending. 69 Noting that this was a question
not previously addressed by a court of appeals,70 the Apostol court
framed the issue as "whether an appeal under Forsyth prevents district judges from proceeding to trial."7 1
The Apostol court first examined the collateral order doctrine,
which allows denials of qualified immunity to be immediately appealable.72 It reasoned that one of the rationales behind the collateral
order doctrine is that an appeal of a collateral order "does not disrupt
63 Crawford-El v. Britton, 523 U.S. 574, 593 n.14 (1998) (citations omitted).
6 Id. at 598-99 (citing FmDo. R. Civ. P. 26(b)(2)).
65 Id. at 599-600 (citing Anderson, 483 U.S. at 646 n.6 (1987)).
66 Apostol v. Gallion, 870 F.2d 1335, 1337-40 (7th Cir. 1989) (stating that there are
instances where it is appropriate for lower courts to proceed despite a notice of appeal since the
"distribution of authority to decide depends on practical rather than formal considerations,
67 Id. at 1337.
68 Id.
69 Id.

70 Id.
71 Id.

72 Apostol v. Gallion, 870 F.2d 1335, 1338 (7th Cir. 1989).
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the litigation in the district court."7 3 Qualified immunity raises an
issue separate from the merits of the trial, and under the collateral
order doctrine, an appellant must satisfy the traditional criteria for
obtaining a stay, including showing the probability of success on the
merits.74
The Apostol court recognized that qualified immunity, when it
properly attaches, is a right not to stand trial. 75 It reasoned that applying the collateral order doctrine would forfeit that right because "trial
destroys rights created by immunity." 76 However, this reasoning did
not lead the court to determine that the litigation must, in all cases,
stop.77 The court went on to balance the defendant's right not to stand
trial with the plaintiffs right to a legitimate interest in using the judicial system. 78 "During the appeal memories fade, attorneys' meters
tick, judges' schedules become chaotic . . . . Plaintiff's entitlement
may be lost or undermined." 79
To balance these competing rights, the Apostol court noted two
specific reasons the district court could proceed with trial even if an
appeal based on qualified immunity is pending. 0 First, the district
court may certify that the appeal is frivolous." The court suggested
that an appeal is frivolous when the district court has not finally
resolved the question of immunity, or when the disposition of the district court is plainly correct.8 2 Second, if the defendant misuses her
appeal, the district court may certify that the defendant has surrendered her entitlement to pre-trial appeal.8 ' According to the court, a
defendant who waits too long after a denial of summary judgment or
uses claims of immunity in a manipulative fashion has surrendered
73 Id.
74 Id.
75 Id. (discussing Mitchell v. Forsyth, 472 U.S. 511 (1985)).
76 Id. (citing Forsyth, 472 U.S. at 526; Scott v. Lacy, 811 F.2d 1153, 1153 (7th Cir. 1987)).
77 See id. at 1339 (stating that if the immunity claim is a sham, "the notice of appeal does
not transfer jurisdiction to the court of appeals, and so does not stop the district court in its
tracks. A complaint invoking federal law may be so thin that it does not even create federal
jurisdiction.").
78 Apostol v. Gallion, 870 F.2d 1335, 1338-39 (7th Cir. 1989).
79 Id.

80 See id. at 1339.
81 Id. (citing United States v. Byrski, 854 F.2d 955, 956 n.1 (7th Cir. 1988); United States v.
Grabinski, 674 F.2d 677, 679-80 (8th Cir. 1982); United States v. Dunbar, 611 F.2d 985, 987 (5th
Cir. 1980) (en banc)).
82 Id.

83 Id. (citing Kennedy v. Cleveland, 797 F.2d 297, 300-01 (6th Cir. 1986)).
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any entitlement to obtain an appellate decision before trial.' In dicta
from Behrens v. Pelletier, the Supreme Court cited Apostol and
referred to a district court's certification of a qualified immunity
appeal as frivolous, saying the district court acted "appropriately.""
C.

Ashcroft v. Iqbal Background

Javaid Iqbal and several other plaintiffs originally filed suit in the
United States District Court for the Eastern District of New York
against a number of United States officials, including former Attorney
General John Ashcroft and FBI Director Robert Mueller."6 The suit
alleged that Ashcroft and Mueller created a discriminatory policy that
subjected the plaintiffs to civil rights violations because of their race,
national origin, and religion." These defendants responded with a
motion to dismiss based on qualified immunity." Although the district court granted dismissal of some of the claims, many survived the
motion.8 9 The district court determined that there were factual disputes bearing on the qualified immunity defense, and it set up an initial stage of discovery to determine the personal involvement of many
of the named defendants.90 Specifically, the court limited discovery
concerning both Ashcroft and Mueller to "inquiries into their involvement in the alleged denials of due process."91 Discovery topics
included whether the defendants participated in the creation and
implementation of the policies under which Iqbal was detained and
whether they knew of the conditions of Iqbal's detention.9 2 Once the
discovery was completed, the court indicated it would consider a
motion for summary judgment based on qualified immunity.93
8 Apostol, 870 F.2d at 1339 (7th Cir. 1989) (citing Kennedy, 797 F.2d at 300-01).
85 Behrens v. Pelletier, 516 U.S. 299, 310-11 (1996).
86 Elmaghraby v. Ashcroft, No. 04CV1409, 2005 U.S. Dist. LEXIS 21434, at *4 (E.D.N.Y.
Sept. 27, 2005), aff'd in part, rev'd in part sub nom. Iqbal v. Hasty, 490 F.3d 143 (2d Cir. 2007),
rev'd sub nom. Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009).
87 Id.

88 Id. at *32-33.
89 Id. at *114-15.
90 Id. at *68-69.
91 Id. at *69.
92 Elmaghraby v. Ashcroft, No. 04CV1409, 2005 U.S. Dist. LEXIS 21434, at *69 (E.D.N.Y.
Sept. 27, 2005), aff'd in part, rev'd in part sub nom. Iqbal v. Hasty, 490 F.3d 143 (2d Cir. 2007),
rev'd sub nom. Ashcroft v. Iqbal, 129 S.Ct. 1937 (2009).
93 Id.
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Defendants appealed the district court's collateral order to the
Second Circuit Court of Appeals.94 The Second Circuit concluded
that qualified immunity could not be sustained on most of the claims
at such an early stage of litigation and denied the defendants' qualified immunity motion to dismiss.95 The court remanded the case,
charging the district court to limit discovery to interrogatories of the
high-ranking officials and to defer all other discovery against Ashcroft
and Mueller until discovery against frontline officials had been completed.96 Should discovery against high-ranking officials then be warranted, the Second Circuit suggested that the discovery be "subject to
prior court approval."97
In a 5-4 decision, the Supreme Court reversed the Second Circuit's denial of the motion to dismiss, holding that the plaintiff's
pleadings were insufficient.98 It reasoned that even though Iqbal's
allegations were consistent with the claim that the defendants violated
a clearly established right, those allegations did not plausibly establish
the claim because there were more likely explanations for the defendants' conduct. 99 The pleadings did not "contain any factual allegations
sufficient to plausibly suggest [defendant]s' discriminatory state of
mind."100 The Court acknowledged that the Second Circuit had
cabined discovery in a way that would preserve the defendants' qualified immunity defense, but explicitly rejected the Second Circuit's
careful-case-management approach in qualified immunity cases.101
The Court remanded the case to the Second Circuit and left it for the
Second Circuit to decide whether the case should be remanded to the
district court to allow Iqbal to amend his deficient pleadings. 0 2 The
Second Circuit remanded the case to the district court,' 0 3 where it
eventually settled out of court.
94 lqbal v. Hasty, 490 F.3d 143 (2d Cir. 2007), rev'd sub nom. Ashcroft v. Iqbal, 129 S. Ct.
1937 (2009).
95 Id. at 147.

96 Id. at 158, 178.
97 Id. at 158.

98 Iqbal, 129 S. Ct. at 1943 (2009).
99 Id. at 1951.
100 Id. at 1952.

101 Id. at 1953 ("Our rejection of the careful-case-management approach is especially
important in suits where Government-official defendants are entitled to assert the defense of
qualified immunity.").
102 Id. at 1954.

103 lqbal v. Ashcroft, 574 F.3d 820 (2d Cir. 2009).
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IQBAL's EFFECT ON THE BALANCE BETWEEN QUALIFIED
IMMUNITY AND DISCOVERY

In one line, the Supreme Court's Iqbal dicta tipped the balance
heavily in favor of qualified immunity and against the right to discovery: "Our rejection of the careful-case-management approach is especially important in suits where Government-official defendants are
entitled to assert the defense of qualified immunity."" The Court
decided Iqbal on the pleadings"os and did not need to offer a blanket
rejection of carefully managed discovery in qualified immunity cases
to reach its conclusion. Considering the Court "has sent confusing
signals about if and when courts ought to allow discovery on qualified
immunity claims[,]" 106 this dicta may become the standard lower
courts use when considering civil rights claims against government
officials.
A.

The Supreme Court Tips the Balance

Both qualified immunity and the right to discovery originate from
powerful public policy objectives. Qualified immunity was developed
to limit the social costs of civil rights claims against public officials. 10 7
The common law recognizes that government officials should not have
to hesitate to carry out their public duties for fear of facing liability
and litigation.'
On the other hand, liberal discovery accomplishes
several important objectives: it allows parties to obtain evidence they
need to evaluate and resolve the lawsuit;1 09 it promotes fair and accurate resolution of the suit; 1 o and it narrows and clarifies the issues
being litigated."' Most importantly, liberal discovery facilitated the
move from hyper-technical pleadings to simplified notice pleading." 2
Liberal discovery made it possible for the Federal Rules of Civil Procedure to "reject the approach that pleading is a game of skill in which
Ashcroft v. lqbal, 129 S. Ct. 1937, 1953 (2009).
Id. at 1954.
Chen, supra note 17, at 231.
Id. at 230.
108 Harlow v. Fitzgerald, 457 U.S. 800, 806 (1982).
104
105
106
107

109 See generally 6 JAMES WM. MOORE ET AL., MooRE's FEDERAL PRACFICE

ed. 2009).
110 Id.

Ill Id.
112 Id.

§ 26.03

(3d
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one misstep by counsel may be decisive to the outcome and accept the
principle that the purpose of pleading is to facilitate a proper decision

on the merits."'

13

Even without the sweeping dicta in Iqbal, the scales are already
weighted in favor of qualified immunity over discovery. Defendants
may bring a motion based on qualified immunity as a motion to dismiss, a motion for summary judgment, or at any time during the
trial.'14 If a court denies those motions, defendants can appeal each
Furthermore, if the motions and
denial to an appellate court.'
appeals are based only on matters of law, the Supreme Court originally allowed little or no discovery until the qualified immunity issue
was resolved."' 6 Prior to Iqbal, the courts returned some of the balance to the scales. In Apostol, the Seventh Circuit allowed district
courts to continue with discovery even in the face of a qualified immunity appeal as long as those courts certified that the appeal was either
frivolous or the defendant was using the appeal to manipulate the
trial."' Other circuit courts allowed district courts the discretion to
manage discovery, allowing limited discovery to proceed if it was necessary to resolve issues related to the qualified immunity defense." 8
A mere four months before the Iqbal decision, the Supreme Court
113 Conley v. Gibson, 355 U.S. 41, 48 (1957) (citing Maty v. Grasselli Chemical Co., 303
U.S. 197 (1938). See generally FED. R. Civ. P. 8(a)(1).
114 Guzman-Rivera v. Rivera-Cruz, 98 F.3d 664, 667 (1st Cir. 1996).
115 Id.
116 Id.

117 Apostol v. Gallion, 870 F.2d 1335, 1339 (7th Cir. 1989).
118 See, e.g., Hinojosa v. Johnson, 277 F. App'x 370, 378 n.12 (5th Cir. 2008) (allowing
narrowly tailored discovery to proceed in qualified immunity case); Ingle v. Yelton, 264 F. App'x
336, 339 (4th Cir. 2006) (finding scope and conduct of discovery in qualified immunity cases is
within discretion of district court); Guzman-Rivera, 98 F.3d at 668 (finding district court had
discretion to manage both discovery and motions for summary judgment in qualified immunity
cases); Lovelace v. Delo, 47 F.3d 286, 288 (8th Cir. 1995) (finding district court did not abuse its
discretion by allowing limited discovery to proceed in qualified immunity case); Castro v. United
States, 34 F.3d 106, 112 (2d Cir. 1994) (citing Anderson v. Creighton, 483 U.S. 635, 646-47 n.6
(1987)) (finding carefully tailored discovery may be necessary to resolve motion based on qualified immunity); Kennedy v. City of Cleveland, 797 F.2d 297, 301 (6th Cir. 1986) (finding district
court could diligently administer pretrial proceedings to minimize abuse of qualified immunity
defense). But see Heitschmidt v. City of Houston, 161 F.3d 834, 840 (5th Cir. 1998) (finding
district court properly denied plaintiffs request for limited discovery before granting motion for
qualified immunity); Hegarty v. Somerset County, 25 F.3d 17, 18 (1st Cir. 1994) (finding district
court properly allowed some limited discovery, but staying further discovery until the qualified
immunity motion was resolved); Lewis v. City of Ft. Collins, 903 F.2d 752, 758 (10th Cir. 1990)
(finding plaintiff must show relevance of discovery in overcoming qualified immunity motion
before discovery is allowed).
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still trusted the discretion of district and appeals courts with decisions
related to the qualified immunity defense.11 9
Javaid lqbal filed his suit in this environment. The district court,
using its discretion, found that factual disputes bearing upon the qualified immunity defense existed and structured discovery in a way that
protected Ashcroft and Mueller from the "broad reaching discovery"
that concerned the Harlow and Britton Courts.120 On appeal, the Second Circuit confirmed that the district court could allow "limited and
tightly controlled discovery by the Plaintiff."121 Both courts identified
the defendants' motion to dismiss as a motion based on qualified

immunity. 122

The Supreme Court, however, analyzed the motion as if it were
nothing more than a basic motion to dismiss. Ignoring previous
caselaw on similar qualified immunity motions,123 the Court reasoned
that "[t]he question presented by a motion to dismiss a complaint for
insufficient pleadings does not turn on the controls placed on the discovery process." 124 It dismissed Iqbal's claims because it found Iqbal's
pleadings insufficient under the pleading standard from Bell Atlantic
Corp. v. Twombly .125 The Court drew an uneasy comparison to the
pleadings in Twombly, an antitrust case, despite the issue of qualified
immunity. 1 26 The Court went even further and adopted Twombly's
rejection of carefully managed discovery in the antitrust context.12 7
By framing the issue as one of insufficient pleadings facing a normal
119 Pearson v. Callahan, 129 S. Ct. 808, 821 (2009) ("[J]udges of the district courts and
courts of appeals are in the best position to determine the order of decisionmaking will [sic] best
facilitate the fair and efficient disposition of each case.").
120 Elmaghraby v. Ashcroft, No. 04CV1409, 2005 U.S. Dist. LEXIS 21434, at *68 (E.D.N.Y.
Sept. 27, 2005).
121 Iqbal v. Hasty, 490 F.3d 143, 158, 178 (2d Cir. 2007), rev'd sub nom. Ashcroft v. lqbal,
129 S. Ct. 1937 (2009).
122 See id. at 151; Elmaghraby, 2005 U.S. Dist. LEXIS 21434, at *32 (noting all defendants
sought dismissal based on qualified immunity).
123 See, e.g., Crawford-El v. Britton, 523 U.S. 574, 593 n.14, 597-98 (1998) (recognizing the
need for limited discovery and the trial court's discretion in qualified immunity cases).
124 Ashcroft v. Iqbal, 129 S. Ct. 1937, 1953 (2009) (citing Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 559 (2007)).
125 See id. at 1950-51 ("Under Twombly's construction of Rule 8, we conclude that respondent's complaint has not 'nudged [his] claims' of invidious discrimination 'across the line from
conceivable to plausible." (alteration in original) (quoting Twombly, 550 U.S. at 570)).
126 See Iqbal, 129 S. Ct. at 1947-52 (applying the method of analysis used in Twombly to
the facts in lqbal).
127 Id. at 1953 (citing Twombly, 550 U.S. at 559).
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motion to dismiss, 1 28 the Court was able to avoid both its previous
jurisprudence, suggesting some discovery may be necessary, and the
sticky problem of further clarifying the qualified immunity doctrine. 129
B.

Alternatives to Rejection of Carefully Managed Discovery

It was not necessary for the Court to offer a blanket rejection of
carefully managed discovery to dismiss Iqbal's claims for insufficient
pleadings. Instead, the Court could have offered a case-specific reason why Iqbal's claim could not proceed. Specifically, the Court could
have used national security interests as a reason to either extend absolute immunity to the defendants or to mitigate Iqbal's right to
discovery.
Iqbal is unique, even among qualified immunity cases. As United
States Attorney General and FBI Director, the defendants were two
of the highest-ranking officials in the United States government. As
such, the discovery process could have seriously affected national
security. The Iqbal Court addressed this issuel30 but failed to take the
way out offered by national security jurisprudence. The Supreme
Court has traditionally shown a great deal of deference to the Executive Branch in the national security context. 3 1 In a wide variety of
situations, "courts traditionally have been reluctant to intrude upon
the authority of the Executive in military and national security
affairs."' 3 2 Even in Harlow the Court noted absolute immunity may
128 See id. at 1942-43 ("This case instead turns on a narrower question: Did respondent, as
the plaintiff in the District Court, plead factual matter that, if taken as true, states a claim that
petitioners deprived him of his clearly established constitutional rights. We hold respondent's
pleadings are insufficient.").
129 See Chen, supra note 17, at 231 (criticizing the Court for failing to confront complexities
of qualified immunity); see also James C. Wren, Jr., Passing the Buck: The Supreme Court's
Failure to Clarify Qualified Immunity Doctrine to Protect Public Officials from Frivolous Lawsuits, Crawford-El v. Britton, 118 S. Ct. 1584 (1998), 22 HARV. J.L. & PUB. POL'Y 1031 (1999)
(criticizing the Court for failing to clear up the doctrine of qualified immunity in Britton and
deferring to Congress for further clarification).
130 See Iqbal, 129 S. Ct. at 1953 (Kennedy, J., concurring) (citing Siegert v. Gilley, 500 U.S.
226, 236 (1991) (explaining reasons that qualified immunity serves to free government officials
from distraction of litigation, including discovery).
131 See Franklin v. Massachusetts, 505 U.S. 788, 818 (1992) ("This conclusion accords with
the principle of judicial deference that pervades the area of national security." (citing Dep't of
Navy v. Egan, 484 U.S. 518, 530 (1988); CIA v. Sims, 471 U.S. 159, 180-81 (1985))).
132 Egan, 484 U.S. at 530 (citing Chappell v. Wallace, 462 U.S. 296, 299 (1983); Schlesinger
v. Councilman, 420 U.S. 738, 757-58 (1975); Gilligan v. Morgan, 413 U.S. 1, 10 (1973); Burns v.
Wilson, 346 U.S. 137, 142, 144 (1953); Orloff v. Willoughby, 345 U.S. 83, 93-94 (1953)); see also
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be appropriate for Presidential aides with authority in national

security.133
In Iqbal, Attorney General Ashcroft specifically argued that
Iqbal's confinement in ADMAX SHU was driven by national security
concerns.'34 The district court rejected this argument, concluding the
Attorney General should still be held liable if he knew or should have
known that his conduct violated Iqbal's constitutional rights.135 The
Second Circuit also recognized the national security argument but
determined that the record did not indicate how providing Iqbal a
chance to rebut the reason that he was detained in ADMAX SHU
would threaten national security.' 36 The Supreme Court took a different tack: instead of considering the national security concerns that led
to Iqbal's confinement, it looked ahead to the costs of discovery.
Those costs, the Court reasoned, would be prohibitively magnified if
Attorney General Ashcroft and FBI Director Mueller had to deal
with litigation in addition to responding to an unprecedented national
security emergency.137
Using national security concerns to strike down the already
severely limited qualified immunity discovery would have obviated
the need to categorically reject carefully managed discovery at the district court level. However, there may be a reason the Court decided
against doing so. Recent national security jurisprudence dealing with
individuals captured in Afghanistan indicates that the Court may be
moving away from its traditional deference to the Executive Branch.
In this line of cases, the Court found federal courts had jurisdiction to
determine the legality of the Executive's indefinite detention of individuals held by the military.'3 8 The Court granted due process rights
to individuals similarly detained.'3 9 It held that in the absence of congressional statute, these individuals could not be tried by military
Sims, 471 U.S. at 180-81 (1985) (holding CIA director properly complied with National Security
Act of 1947 by withholding information from a Freedom of Information Act request).
133 Harlow v. Fitzgerald, 457 U.S. 800, 812 (1982).
134 Elmaghraby v. Ashcroft, No. 04CV1409, 2005 U.S. Dist. LEXIS 21434, at *67 (E.D.N.Y.
Sept. 27, 2005).
135 Id. at *45 (citing Mitchell v. Forsyth, 472 U.S. 511, 524 (1985)).
136 lqbal v. Hasty, 490 F.3d 143, 164 (2d Cir. 2007), rev'd sub nom. Ashcroft v. lqbal, 129 S.
Ct. 1937 (2009).
137 Ashcroft v. Lqbal, 129 S. Ct. 1937, 1953 (2009).
138 Rasul v. Bush, 542 U.S. 466, 485 (2004).
139 Hamdi v. Rumsfeld, 542 U.S. 507, 535 (2004) (plurality opinion).
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commissions rather than by federal courts. 40 The Court finally struck
down a congressional statute authorizing these military commissions,
finding it deprived federal courts of jurisdiction.14 '
This line of cases may indicate that the Court is no longer willing
to grant judicial deference to the Executive in national security cases.
This jurisprudence may explain why the Court did not use national
security as a reason to dismiss Iqbal's complaint. However, at least
one scholar finds this new line of jurisprudence to be an indication
that the Court has decided to apply close scrutiny to conflicts between
civil rights and national security.142 The Iqbal dissent may have been
stronger if it had examined this conflict, rather than focusing on the
pleading standard. 4 3 Regardless, the dissent still would not have been
able to marshal a majority except, perhaps, if they were willing to
defer to national security in Iqbal's case to save future, non-nationalsecurity-related civil rights plaintiffs from Iqbal's sweeping dicta. The
four dissenting justices in Iqbal all favored the judgments reached in
Rasul, Hamidi, Hamadan, and Boumediene.'" Although these cases
may indicate why the Iqbal dissent was unwilling to give ground back
to the Executive in the issue of judicial deference to national security,
they do not explain why the majority saw fit to categorically reject
carefully managed discovery when it could have carved out an exception based in national security.
III.

RESTORING THE BALANCE BETWEEN QUALIFIED IMMUNITY
AND DISCOVERY

The Iqbal Court did not consider policy motives behind a civil
rights plaintiff's right to discovery. It only addressed the policy behind
qualified immunity. The majority reasoned that litigation exacts a
heavy cost in efficiency and time on government officials, and highlevel officials "must be neither deterred nor detracted from the vigorous performance of their duties."'4 5 Besides rejecting carefully managed discovery conducted against Attorney General Ashcroft and FBI
140 Hamdan v. Rumsfeld, 548 U.S. 557, 612-13 (2006).
141 Boumediene v. Bush, 553 U.S. 723, 739 (2008).
142 See Geoffrey R. Stone, The Role ofthe Judge in the Twenty-First Century: Civil Liberties
v. National Security in the Law's Open Areas, 86 B.U. L. Rv. 1315, 1332-34 (2006).
143 Ashcroft v. lqbal, 129 S. Ct. 1937, 1955 (Souter, J., dissenting).
144 Those Justices were J. Souter, J. Ginsburg, J. Stevens, and J. Breyer.
145 lqbal, 129 S. Ct. at 1953-54 (majority opinion).
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Director Mueller, the Court also rejected discovery against lowerlevel officials named in Iqbal's complaint because Ashcroft and Mueller would still need to be involved to prevent the case from developing
in a way that prejudiced them.1 46
The Court's analysis stands in stark contrast to the Seventh Circuit's more even-handed approach in Apostol. 147 By the time Iqbal's
case got to the Supreme Court, more than three years had passed
since the district court had ruled on the initial qualified immunity
motion. Asking a civil rights plaintiff to wait that long before conducting discovery is inequitable. If the district courts are not able to
manage discovery while qualified immunity motions are being
resolved, plaintiffs will find it much more difficult to hold government
officials accountable. As the Apostol court indicated about qualified
immunity appeals, memories will fail, evidence will be lost, and attorneys' meters will tick the longer the case drags on without discovery.148 However, the balance may be restored at the district court
level, in a future Supreme Court decision, or, if necessary, in
legislation.
In a handful of cases, district courts have read Iqbal as raising a
substantial roadblock to limited discovery when qualified immunity is
raised.' 49 Before abandoning carefully managed discovery in all of
these cases, district courts should consider ways to distinguish cases
brought before them from Iqbal. First,Iqbal was a ruling on a motion
to dismiss."so District courts should not apply Iqbal when qualified
immunity is raised as a motion for summary judgment or at any time
during litigation other than a motion to dismiss. A motion to dismiss
should only raise questions about the law: whether the government
official allegedly violated a clearly established law.'"' Iqbal's dicta
146

Id. at 1953.

147 Apostol v. Gallion, 870 F.2d 1335 (7th Cir. 1989).
148

Apostol, 870 F.2d at 1338.

149 See, e.g., Tamburo v. Dworkin, No. 04-C-3317, 2010 WL 4867346, at *1 (N.D. Ill. Nov.

17, 2010) (explaining that staying discovery is normally inappropriate but then citing lqbal to
support the assertion that staying discovery is appropriate when qualified immunity is raised as a
defense); cf Comm. for Immigrant Rights of Sonoma County v. County of Sonoma, 644 F. Supp.
2d 1177, 1211 (N.D. Cal. 2009) (staying discovery, but acknowledging discovery is inevitable
because not all defendants can raise qualified immunity defense). But see, e.g. Charvat v. NMP,
LLC., No. 2:09-cv-209, 2009 U.S. Dist. LEXIS 96083, at *2 (S.D. Ohio Sept. 30, 2009) (finding
Iqbal to break no new ground concerning discovery and qualified immunity).
150 Iqbal, 129 S. Ct. at 1942.
151 Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).
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should be read as rejecting carefully managed discovery only in these
cases. If there are any issues of fact relating to qualified immunity, the
district court should allow discovery even if the defendant appeals the
denial of her motion to dismiss.
Second, when raised as a motion to dismiss, district courts should
conduct a case-specific analysis. The Iqbal Court was concerned with

high-ranking officials who had national security responsibilities.152
Therefore, district courts should not follow Iqbal's blanket rejection
of carefully managed discovery unless the defendants are high-ranking
government officials and litigation would distract those officials from
national security issues. Otherwise, these courts will be applying
Iqbal to a distinctly different set of facts than the Supreme Court was
weighing in its decision. Finally, district courts should follow the Seventh Circuit's template in Apostol and allow limited discovery to proceed if the motion to dismiss is frivolous.1 53 These steps will serve as a
prophylactic and provide at least some traction for civil rights claims
against government officials in district court.
The Supreme Court should also recalibrate the balance between
qualified immunity and discovery. It may soon have the opportunity.
The Ninth Circuit recently decided a case with striking similarities to
Iqbal.'5 4 Abdullah al-Kidd filed a claim against Attorney General
Ashcroft for alleged constitutional violations that occurred while he
was incarcerated. 15 Like Iqbal, he alleged that Ashcroft promulgated
the policies that led to the abuse he suffered.156 Ashcroft filed a
motion to dismiss based on qualified immunity, 5 and, in spite of
The Supreme
Iqbal, the Ninth Circuit denied his motion in part.'
Court has granted certiorari on this case,15 9 and the Court's decision
should include an extensive analysis of the discovery issue. The Court
should extend its reasoning from Pearson, where it found district and
appellate courts had discretion to determine the order of decision
making in qualified immunity cases.' 60 Based on Pearson, the Court
should allow district courts to manage discovery, even while qualified
152 lqbal, 129 S. Ct. at 1954-55.
153 Apostol, 870 F.2d at 1339.
154 al-Kidd v. Ashcroft, 580 F.3d 949 (9th Cir. 2009), cert. granted, 131 S. Ct. 415 (2010).
155
156
157
158

Id. at 951-52.
Id. at 951.
Id.
Id. at 981.

159 Ashcroft v. al-Kidd, 131 S. Ct. 415 (2010).
160 Pearson v. Callahan. 129 S. Ct. 808, 821 (2009).
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immunity appeals are pending. Although the Iqbal Court was correct
to consider the burden of litigation on high-ranking officials,' 6' that
burden should not so vastly outweigh a plaintiff's right to discovery.
In fact, in the interest of equity, the Court should reason that some
discovery is a good balance between a government official having to
go through a whole trial and a plaintiff getting no discovery at all.
As a last resort, Congress should consider legislation requiring
that discovery continue when a district court denies a motion based on
qualified immunity and the defendant appeals that denial. Iqbal has
already spawned one piece of legislation. The Notice Pleading Restoration Act of 2009 was recently considered in the Senate. 6 2 This Act
would have returned Iqbal's elevated pleadings requirements to the
notice pleading standard that Iqbal and Twombly replaced. 63 The
Act would require pleadings to survive if they meet the standard put
forth in Conley v. Gibson.'" This bill could be amended or a sister bill
could be introduced to require discovery to proceed while qualified
immunity motions are being appealed.
CONCLUSION

On September 14, 2009, civil rights activists and trial lawyers met
in Washington, D.C. to protest the Supreme Court's decision in
Iqbal.165 Civil rights activists are fearful that Iqbal effectively prevents
plaintiffs in discrimination and other cases from ever reaching the discovery phase.166 New York University law professor Arthur Miller
sees "serious problems with democratic values here, with access to the
courts, with resolution of disputes with a jury of peers."1 67 Lisa Bornstein, senior counsel at the Leadership Conference on Civil Rights,
161 Ashcroft v. Iqbal, 129 S. Ct. 1937, 1953 (2009).
162 Notice Pleading Restoration Act of 2009, S. 1504, 111th Cong. (2009).
163 Roger M. Michalski, Assessing Iqbal, HARVARD L. & Po 'v REv. (Dec. 8,2010), http://
hlpronline.com/2010/12/assessing-iqbal/ (last visited Jan. 28, 2011).

16 Conley v. Gibson, 355 U.S. 41, 45-46 (1957) (holding a complaint should not be dismissed unless the plaintiff can prove no set of facts to support his claim); Notice Pleading Restoration Act of 2009, S. 1504, § 2.
165 Tony Mauro, Plaintiffs Groups Mount Effort to Undo Supreme Court's 'lqbal' Ruling,
LAW.COM (Sept. 21, 2009), http://www.law.com/jsp/law/article.jsp?id=1202433931370&thepage=1
(last visited Jan. 28, 2011).
166 Id.
167 Id.
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believes Iqbal requires "the person filing the suit to get inside the
head of the employer" before reaching the discovery phase. 6 8
Iqbal potentially presents an almost insurmountable hurdle for
civil rights plaintiffs seeking discovery in the face of qualified immunity claims. Because the Supreme Court has traditionally been so
vague when dealing with qualified immunity,'169 district courts may
look to Iqbal's dicta and find there a blanket rejection of the "carefulcase-management approach" to discovery in these situations.'7 0 This
reading of Iqbal would severely damage civil rights plaintiffs' ability
to prove their claims, and it would hinder the ability of American citizens to hold high-ranking government officials accountable for their
actions.
Before relying on Iqbal's dicta, district courts should carefully
consider the balance of the scale between qualified immunity and discovery in the cases pending before them. If there are any issues of
fact bearing on the qualified immunity defense, those courts should
deny the qualified immunity motion and, relying on Johnson, allow
discovery to go forward. 171 On the other hand, district courts should
tightly control discovery if they deny a motion as a matter of law and
the defendant appeals. Furthermore, courts should continue to follow
Apostol and certify qualified immunity appeals as frivolous if the
defendant is using the motion to disrupt litigation. 172 This course of
action would balance nicely with the defendant's ability to raise the
qualified immunity defense at many points during litigation.173 Conducting these types of analyses would allow district courts to blunt the
impact of Iqbal's dicta and once again properly balance discovery and
qualified immunity.
168 Id.

169 Chen, supra note 17, at 231.
170 Ashcroft v. Iqbal, 129 S. Ct. 1937, 1953 (2009).
171 Johnson v. Jones, 515 U.S. 304, 313 (1995) (holding decisions to deny qualified immunity motions because of genuine issues of fact are not immediately appealable).
172 See Apostol v. Gallion, 870 F.2d 1335, 1339 (7th Cir. 1989).
173 See Guzman-Rivera v. Rivera-Cruz, 98 F.3d 664, 667 (1st Cir. 1996) ("Specifically,
defendants may raise a claim of qualified immunity at three distinct stages of the litigation. First
defendants may raise the defense on the pleadings . . . . Second, if a defendant cannot obtain a
dismissal on the pleadings, he or she may move for summary judgment . . .. Finally, the defense
is, of course, available at trial." (citing Behrens v. Pelletier, 516 U.S. 299 (1996); Mitchell v.
Forsyth, 472 U.S. 511 (1985); Unwim v. Campbell, 863 F.2d 124, 132 n.5 (1st Cir. 1988); Kennedy
v. City of Cleveland, 797 F.2d 297, 299 (6th Cir. 1986))).
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Ultimately, the balance between protecting government officials
from litigation and allowing plaintiffs' discovery to vindicate their
claims needs to be restored. Qualified immunity weighs too heavily
on the scale, and either a clear Supreme Court decision or congressional legislation is needed to restore that fragile balance. While legislation would ensure the plaintiff's right to discovery, it may tip the
scale too far in favor of the plaintiff and away from the necessary protection of qualified immunity. In fact, legislation may do for the plaintiff what Iqbal did for the defendant. As such, legislation should be
the last resort to restoring the balance.
The best solution would be for the Supreme Court to clarfiy its
Iqbal position on discovery. The Court should move away from its
blanket rejection of carefully managed discovery. Instead, it should
follow its own model in Pearson. Pearson demonstrated that the
Court is willing to adjust the qualified immunity doctrine. In Pearson,
the Court abandoned a strict two-step process that it had formerly
created for determining if qualified immunity should attach.174 More
importantly, instead of creating another bright-line rule about the process, the Court deferred to the judgment of the district courts. 75 The
Supreme Court should continue to trust district courts to manage discovery in qualified immunity cases.
The current balance is inequitable: cases can be left to languish,
and discovery can be stayed for years while defendants appeal qualified immunity motions. This drains resources, risks the destruction of
evidence, and allows witnesses' memories to grow dimmer. Returning
the balance to these scales would be a small victory in the battle to
keep our justice system equitable and accessible.

174

Pearson v. Callahan, 129 S. Ct. 808, 818 (2009).

175 Id. at 821.

