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INTRODUCTION

In 1997, the Governor of Louisiana approached Tulane University, a privately funded institution, in response to efforts by the Tulane
Law School's Environmental Law Clinic to zealously represent a community organization seeking to prevent a petrochemical plant from
being built in its community.' The university president "told [the governor] that he would ensure that the Clinic handled the case in accordance with its guidelines, but refused on academic freedom grounds to
interfere with the Clinic's actions."2 The doctrine of academic freedom enabled Tulane's president to feel comfortable defending the
actions of his students and faculty. But would the outcome have been
the same if the Environmental Law Clinic had instead been based at
Louisiana State University (LSU), a state-supported, public university? Would the LSU Chancellor be able to resist the governor's call
for restraining the clinic and its faculty advisor, or would he have
buckled under the implicit pressure of the state's budgetary process
and the governor's ability to appoint the Chancellor's supervisors on
the LSU Board of Regents?'
This hypothetical became all too real in March 2010 when the
University of Maryland School of Law's Environmental Law Clinic
prepared to sue Perdue Farms and farmers Alan and Kristin Hudson
* J.D., 2009, University of Alabama School of Law; B.A., 2004, The George Washington
University; M.A. Candidate, Department of Political Science, Arkansas State University. The
author would like to thank William Blake, Bryan Fair, Hans Hacker, Marcia Hill, Paul Horwitz,
Robert Kuehn, and Ilya Somin for providing comments on various drafts of this article, and the
participants in the University of Alabama School of Law's Fall 2008 Free Speech Seminar for
contributing to a very early draft.
1 Robert Kuehn, Denying Access to Legal Representation: The Attack on the Tulane Environmental Law Clinic, 4 WASH. U. J.L. & Po 'y 33, 55 (2000).
2 Id. (citing Christi Daugherty, It's Not Easy Being Green, GAMBIT WKILv, July 22, 1997, at

9).

3 La. Bd. of Regents, Board Information, available at http://www.regents.louisiana.gov/
index.cfm?md=pagebuilder&tmp-home&pid=1&pnid=0&nid=2 (last visited Oct. 20, 2010).
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for violations of the Clean Water Act related to chicken farm discharges into the Chesapeake Bay.4 After the clinic filed the lawsuit,
the chairman of Perdue Farms visited Annapolis "to tell lawmakers
that cases like this one represented one of the largest threats to the
family farm in the last 50 years."5 Responding to the threat to "the
region's fragile agriculture industry," and seeing the Hudsons as "victims of an over-reaching student project," the Maryland General
Assembly considered a measure to tie a significant portion of the law
school's funding to its disclosure of client and expenditure information.' Eventually, the case settled.'
The tension between the ability of the academy to chart its own
course in the quest for truth and the demand of civil authorities to
suppress "dangerous" or "immoral" speech is nowhere more apparent
than when the public academy dismisses faculty members for their
controversial or critical comments.' But it is unclear whether this controversial speech is protected by the First Amendment's free speech
guarantee.' This Article attempts to sort out the confusion that
attends current academic freedom jurisprudence, particularly given
the curious dicta in Garcetti v. Ceballos.10
Part I of this Article begins by examining government-employee
speech jurisprudence" and then explains why that jurisprudence is not
helpful in resolving the conflict presented in the Introduction. Part II
will describe alternative approaches that may offer a more efficient
method of analyzing academic freedom within the First Amendment
context. Part III will conclude by offering an approach that may better synthesize the issues, leading to a more satisfactory conclusion.
4 Annie Linskey & Timothy B. Wheeler, Lawmakers Threaten to Stall UM Funding Over
Poultry-Farm Lawsuit, BAIr. SUN, Mar. 27, 2010, available at http://www.baltimoresun.com/
news/education/bal-md.clinic27mar27,0,6025040,full.story.
5 lan Urbina, School Law Clinics Face a Backlash, N.Y. TIMEs, Apr. 3, 2010, at A12, available at http://www.nytimes.com/2010/04/04/us/04lawschool.html?pagewanted=all (internal quotation omitted).
6 Linskey & Wheeler, supra note 4.
7 Annie Linskey, Funding Restored to Law Clinic, BAIT. SUN, Apr. 7, 2010, available at
poultry-gianthttp://articies.baltimoresun.com/2010-04-07/news/bal-md.ci.lawschool07apr07-l
perdue-debate-about-academic-freedom-law-school.
8 See Kay v. Bd. of Higher Educ., 18 N.Y.S.2d 821 (Sup. Ct. 1940).
9 U.S. CONsr. amend. I.
10 Garcetti v. Ceballos, 547 U.S. 410, 425 (2006).
11 See id.
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ACADEMICS AS PUBLIC EMPLOYEES

American jurisprudence has struggled to define the bounds of
academic freedom since 1940, when the City College of New York
attempted to appoint Bertrand Russell to the department of philosophy.12 In Kay v. Board of Education of the City of New York, the
court focused on three factors in deciding whether to allow Russell's
appointment: (1) New York's Education Law requirement that teachers be, or intend to become, citizens;" (2) that Russell had taken no
competitive examination in accordance with the New York Constitution;" and (3) that Russell's appointment was contrary to the public
policy of New York." In language that foreshadowed the modern crusades against "liberal" professors,16 the court held that "the Board of
Higher Education has sole and exclusive power to select the faculty of
City College ... nevertheless, such sole and exclusive power may not
be used to aid, abet or encourage any course of conduct tending to a
violation of the Penal Law."" The court's reasoning defies
summarization:
When we consider the vast amount of money that the taxpayers are
assessed each year to enforce these provisions of the law, how repugnant to the common welfare must be any expenditure that seeks to
encourage the violation of the provisions of the Penal Law. . . .
Assuming that Mr. Russell could teach for two years in City College
without promulgating the doctrines which he seems to find necessary

to spread on the printed pages at frequent intervals, his appointment
violates a perfectly obvious canon of pedagogy, namely, that the personality of the teacher has more to do with forming a student's opinion than many syllogisms. A person we despise and who is lacking in
ability cannot argue us into imitating him. A person whom we like
and who is of outstanding ability, does not have to try. It is contended
that Bertrand Russell is extraordinary. That makes him the more dangerous. The philosophy of Mr. Russell and his conduct in the past is in
12
13
14
15
16

Kay, 18 N.Y.S.2d 821, 829-830.
Id. at 824-25.
Id. at 825-26.
Id. at 826-31.
See generally DAvID HOROWFZ, INDOCTRINATION U: THE LEFr's WAR AGAINST ACAiEMIC FREEDOM 5, 13 (2007) (detailing the efforts of the academic freedom campaign to end
political advocacy by professors in their classrooms).
17 Kay v. Bd. of Higher Educ., 18 N.Y.S.2d 821, 829 (Sup. Ct. 1940).
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direct conflict and in violation of the Penal Law of the State of New
York. When we consider how susceptible the human mind is to the
ideas and philosophy of teaching professors, it is apparent that the
Board of Higher Education ... were more concerned with advocating

a cause that appeared to them to present a challenge to so-called 'academic freedom' without according suitable consideration of the other
aspects of the problem before them. While this court would not interfere with any action of the board in so far as a pure question of 'valid'
academic freedom is concerned, it will not tolerate academic freedom
being used as a cloak to promote the popularization in the minds of
adolescents of acts forbidden by the Penal Law. This appointment
affects the public health, safety and morals of the community and it is
the duty of the court to act. Academic freedom does not mean academic license. It is the freedom to do good and not to teach evil.
Academic freedom cannot authorize a teacher to teach that murder or
treason are good. Nor can it permit a teacher to teach directly or indirectly that sexual intercourse between students, where the female is
under the age of eighteen years, is proper. This court can take judicial
notice of the fact that students in the colleges of the City of New York
are under the age of eighteen years, although some of them may be
older.'s
The court concluded:
"The appointment of Dr. Russell is an insult to the people of the City
of New York .... [A]ppointing Dr. Russell ... is in effect establishing
a chair of indecency and [the Board] in doing so has acted arbitrarily,
capriciously and in direct violation of the public health, safety and
morals of the people ....
The court's dismissive argument against an expansive view of academic freedom mirrored reasoning that existed in the field prior to
Dr. Russell's appointment. For example, the American Association of
University Professors (AAUP) announced in its 1915 Declaration of
Principles that "[t]he claim to freedom of teaching is made in the
interest of the integrity and of the progress of scientific inquiry; it is,

18 Id. at 828-29.
19 Id. at 831.
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therefore, only those who carry on their work in the temper of the
scientific inquirer who may justly assert this claim." 2 0
A.

Pickering and Its Progeny

Public employee speech has historically presented the Supreme
Court with challenges requiring some needle-threading. Although
there are two primary tests used to determine when the government
may act to restrain the speech of public employees, only the Pickering
test is relevant to our problem. 21 The Pickering test applies to post
facto efforts to punish or deter speech by government employees. 22 It
protects employee speech (under certain circumstances) as well the
government's interest as an employer in managing its employees.2 3
Under the Pickering test, public employees may speak as citizens on
issues of public concern 24 and suffer only those restrictions required
for the efficient and orderly operation of the government office for
which they work.25
In Pickering, the appellant, a public school teacher, was "dismissed from his position ... for sending a letter to a local newspaper
[regarding] a recently proposed tax increase that was critical of the
way in which the [administration] had handled past proposals to raise
new revenue for the schools."26 At a post-termination hearing, the
appellee Board alleged that Pickering's letter contained numerous
false statements and that it "unjustifiably impugned the motives, honesty, integrity, truthfulness, responsibility, and competence of the
Board." 27 The Board argued that the letter damaged the professional
reputations of the Board and was disruptive of faculty morale in the
20 Am. Ass'n of Univ. Professors, The A.A.U.P.'s "General Declaration of Principles,"
1915, in 2 AMERICAN HIGHER EDUCATION: A DoCUMENTARY HisTORY 860, 871 (Richard Hofstadter & Wilson Smith eds., U. of Chi. Press 1961).
21 See Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968).
22 Id. at 568.
23 Id.

24 Id. at 574; see also Connick v. Myers, 461 U.S. 138, 147 (1983) (holding that public
employee speech on matters of personal interest does not invoke First Amendment rights (citing
Bishop v. Wood, 426 U.S. 341, 349-50 (1976))).
25 Connick, 461 U.S. at 142 (quoting Pickering, 391 U.S. at 568); see also Connick, 461 U.S.
at 147 ("Our responsibility is to ensure that citizens are not deprived of fundamental rights by
virtue of working for the government.").
26 Pickering, 391 U.S. at 564.
27 Id. at 566-67.
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school.28 The Board therefore affirmed the termination, and the Illinois courts affirmed the Board's decision. 29
The Supreme Court rejected both the Board's contentions that:
(1) "the teacher by virtue of his public employment has a duty of loyalty to support his superiors . . . and .. . if he must speak out publicly,
he should do so factually and accurately, commensurate with his education and experience;""o and (2) Pickering's proposed rule that
''statements to be legally actionable must be made with knowledge
that they were false or with reckless disregard of whether they were
false or not."3' Instead of announcing a general rule,32 the Court
merely "indicate[d] some of the general lines along which an analysis
of the controlling interests should run." 33 While admitting that several
of Pickering's statements were false, the Court was at a loss to determine what, if any, harm the Board had suffered.3 4 Because the funding of the schools "is a matter of legitimate public concern . . . , free

and open debate is vital to informed decision-making by the electorate." 35 The unique position of teachers as members of the electorate
most able to assess the efficacy of current school funding choices led
the Court to hold that "it is essential that they be able to speak out
freely on such questions without fear of retaliatory dismissal."36 The
Court held that "absent proof of false statements knowingly or recklessly made," a teacher could not be dismissed for speaking on issues
of public importance, 37 because it was necessary to "balance between
the interests of the [employee], as a citizen, in commenting upon mat28 Id.

29 Pickering v. Bd. of Educ., 225 N.E.2d 1 (111.1967), rev'd, 391 U.S. 563 (1968).
30 Pickering, 391 U.S. at 568-69.
31 Id. at 569 (quoting N.Y. Times Co. v. Sullivan, 376 U.S. 254, 280 (1964)) (internal citations omitted).
32 Id.

Because of the enormous variety of fact situations in which critical statements by teachers
and other public employees may be thought by their superiors, against whom the statements are directed to furnish grounds for dismissal, we do not deem it either appropriate
or feasible to attempt to lay down a general standard against which all such statements
may be judged.
Id. at 569. It may sound like the Court did in fact announce a general rule, see infra text accompanying notes 55-56, but since the Court said it did not do so, of course that means it did not.
33 Id.

34 Id. at 570-71 (finding that per se harm could only be found if the Board's interests were
conflated with the school's, and nothing in the record suggested particular harm).
35 Id. at 571-72.
36 Pickering v. Bd. of Educ., 391 U.S. 563, 572 (1968).
37 Id. at 574-75.
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ters of public concern and the interest of the State, as an employer, in
promoting the efficiency of the public services it performs through its
employees."38
The Supreme Court had an opportunity to expand on this reasoning in Connick v. Myers.39 Myers, an assistant district attorney,
attempted to protest an undesirable transfer by circulating a questionnaire to her colleagues about "office transfer policy, office morale, the
need for a grievance committee, the level of confidence in supervisors,
and whether employees felt pressured to work in political campaigns."40 In response, she was terminated, ostensibly for her refusal
to accept the proposed transfer; and the district attorney's office
informed her that it considered her circulation of the questionnaire
insubordination. 4 1 The Court reversed the district court and circuit
court's finding that Myers had been terminated unlawfully under
Pickering.4 2 The Court found that the cases leading to Pickering
involved "statutes and actions [seeking] to suppress the rights of public employees to participate in public affairs."4 3 The Court also noted
that the cases decided between Pickering and Connick lent further
support to the idea that only public-concern speech was subject to the
Pickering test." Because Myers' speech concerned the internal affairs
of the district attorney's office, rather than any issue of public concern, the Court held that her speech was not entitled to any more
protection than that of a private employee.4 5
38 Id. at 568.

39 461 U.S. 138 (1983).
40 Id. at 141.
41 Id.

42 Id. at 142, 154.
43 Id. at 144-45 (citing Sherbert v. Verner, 374 U.S. 398, 404 (1963) ("[I]t is too late in the
day to doubt that the liberties of religion and expression may be infringed by the denial of or
placing of conditions upon a benefit or privilege."); Cramp v. Bd. of Pub. Instruction, 368 U.S.
278 (1961); Cafeteria & Rest. Workers Union v. McElroy, 367 U.S. 886 (1961); Torcaso v. Watkins, 367 U.S. 488 (1961); Shelton v. Tucker, 364 U.S. 479, 490 (1960); Wiemann v. Updegraff,
344 U.S. 183 (1952).
44 Connick v. Myers, 461 U.S. 138, 145-46 (citing Givhan v. W. Line Consol. Sch. Dist., 439
U.S. 410 (1979) (holding employees who choose to make their public-concern speech privately
are still protected by the First Amendment); Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle,
429 U.S. 274 (1977); Perry v. Sindermann, 408 U.S. 593 (1972).
45 Connick, 461 U.S. at 147 ("Our responsibility is to ensure that citizens are not deprived
of fundamental rights by virtue of working for the government; this does not require a grant of
immunity for employee grievances not afforded by the First Amendment to those who do not
work for the state.").
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In light of Connick, if an employee's speech "cannot be fairly
characterized as constituting speech on a matter of public concern," it
is unprotected.46 By making the question of whether the speech is on
a matter of public concern a threshold issue, the Court chose to defer
to a public employer's decision whenever it dismisses an employee for
action outside the public sphere.4 7
Finally, in Garcetti v. Ceballos, the Court further explicated the
meaning of employee public-concern speech.48 Ceballos, an assistant
district attorney, agitated internally for the dismissal of a case where
he felt the search warrant was defective.4 9 When his suggestion was
ignored, he testified as to his opinions at the hearing to quash the
evidence gained from the warrant."o Subsequently, he was subjected
to a series of adverse employment actions, which he claimed were
retaliatory in nature." The Court, assuming that Ceballos was subject
to retaliation for his speech, nevertheless held that his speech was
unprotected under Pickering,because Ceballos did not speak as a citizen.5 2 The Court held that where speech on a matter of public concern is a "government employee['s] work product," the refusal to find
a First Amendment violation in firing over that work product is perfectly consistent with the rights of private employers.5 3 "Proper application of our precedents thus leads to the conclusion that the First
Amendment does not prohibit managerial discipline based on an
employee's expressions made pursuant to official responsibilities."5 4
Because the Court's straightforward language suggests the right
of public universities to fire faculty for controversial statements, the
46 Id. at 146.

47 Id. ("Perhaps the government employer's dismissal of the worker may not be fair, but
ordinary dismissals from government service which violate no fixed tenure or applicable statute
or regulation are not subject to judicial review even if the reasons for the dismissal are alleged to
be mistaken or unreasonable.").
48 Garcetti v. Ceballos, 547 U.S. 410 (2006).
49 Id. at 413-14.
50 Id. at 414-15.
51 Id. at 415.

52 Id. at 421-22 ("Restricting speech that owes its existence to a public employee's professional responsibilities does not infringe any liberties the employee might have enjoyed as a private citizen. It simply reflects the exercise of employer control over what the employer itself has
commissioned or created.").
53 Id. at 422 ("The employees retain the prospect of constitutional protection for their contributions to the civic discourse. This prospect of protection, however, does not invest them with
a right to perform their jobs however they see fit.").
54 Garcetti v. Ceballos, 547 U.S. 410, 424 (2006).
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Court specifically excluded such issues from the case's holding." In
dicta, the Court noted:
"[t]here is some argument that expression related to academic scholarship or classroom instruction implicates additional constitutional interests that are not fully accounted for by this Court's customary
employee-speech jurisprudence. We need not, and for that reason do
not, decide whether the analysis we conduct today would apply in the
same manner to a case involving speech related to scholarship or
teaching. "56
That was not enough for Justice Souter, who dissented on, among
others, the ground of the holding's ostensible reach into the academy.57 He noted the fallacy that "any statement made within the
scope of public employment is (or should be treated as) the government's own speech ..."58 when "[s]ome public employees are hired to
promote a particular policy by broadcasting a particular message set
by the government, but not everyone working for the government,
after all, is hired to speak from a government manifesto."5 9 Even
though the Court made a point to exclude academics, Justice Souter
found the Court's holding "spacious enough to include even the teaching of a public university professor," 60 and he was left with no other
option but "to hope that today's majority does not mean to imperil
First Amendment protection of academic freedom in public colleges
and universities, whose teachers necessarily speak and write pursuant
to . . . official duties."6 1 Because teachers at public colleges and universities "necessarily speak and write pursuant to . . . official duties,"62

any of their professional writing could be subject to employment discipline under the stark reasoning of Garcetti.
Returning to the hypothetical and factual circumstances
presented at the introduction of this Article, how will the hypothetical
LSU professor and Maryland clinic fare when faced with the Supreme
55 Id. at 425.
56 Id.

57 Id. at 438 (Souter, J., dissenting).
58 Id. at 436 (citing Broadrick v. Oklahoma, 413 U.S. 601, 610 (1973)).
59 Id. at 437 (internal quotations omitted) (citing Legal Serv. Corp. v. Velazquez, 531 U.S.
533, 542 (2001)).
60 Garcetti v. Ceballos, 547 U.S. 410, 438 (2006) (Souter, J., dissenting).
61 Id. (internal quotations omitted) (citing Grutter v. Bollinger, 539 U.S. 306, 329 (2003)).
62 Id.
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Court's jurisprudence? 63 Are they doomed to be successfully pressured, either because of the university administration's dislike for
their actions, or because of the administration's inability to resist pressure from political officials?
Not necessarily. Luckily for our hapless clinicians, academic freedom may come to their rescue. However, understanding of the doctrine of academic freedom is not clear, and commentators are still
attempting to determine its exact contours pending an authoritative
statement from the Court.
B.

Application of Pickering's Progeny to Issues of Academic
Freedom
The upshot of Pickering,Connick, and Garcetti seems straightfor-

ward: when employees speak because it is their job to speak, the First
Amendment does not protect the speech; if the employer does not
like the content of the speech, the First Amendment affords employees no protection from adverse employment actions.64
However, an academic's job is not just to speak, but to speak and
"to explore unpopular ideas and challenge the unchallengeable that
we associate not only with the First Amendment, but also with the
particular mission of the university." 65 The bare language of Garcetti
seems to suggest that a professor who follows his professional mandate may be subject to discipline, protected only by the caprice of his
employer.66
Commentary has treated Garcetti as controlling in regard to academic freedom.67 Scholars acknowledge that the Garcetti rule is par63 See infra Part 11.
64 Other statutes may protect the employee for other reasons; these statutes are beyond the
scope of this Article.
65 Frederick Schauer, Is There A Right to Academic Freedom?, 77 U. CoLo. L. REv. 907,
925 (2006).
66 There is an argument to be made that extra-legal societal norms will protect the professor-the centuries-old traditions of academic freedom that inform academic judgments, the
prospect of AALS or AAUP censures, and other professional pressures. See infra Part III.A.
67 See, e.g., Nancy J. Whitmore, First Amendment Showdown: Intellectual Diversity Mandates and the Academic Marketplace, 13 COM. L. & Po 'Y 321 (2008); R. George Wright, The
Emergence of First Amendment Academic Freedom, 85 NEB. L. REV. 793, 797 (2007) ("The two
most popular general contenders, neither of which seems reducible to the other, are the Hazelwood test and the Pickering-Connick-Garcettitest."); Julie H. Margetta, Guarding the Ivory
Tower: The Duty of the University to Defend and Indemnify Faculty Publications,12 TEX. J. C.L.
& C.R. 133, 147 (2006).
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ticularly ill suited to academic freedom issues, noting that the
majority's reasoning asks "some citizens [to] give up their ability to
express views on a subject as citizens because they are required to
speak on these issues in fulfillment of their employment duties, . . .
that statements by public employees, made in fulfillment of employment duties, are to be treated as the government's own speech[,] . . .
[and] that these professors do not have the option to express their
views in a way which the courts would consider to be speech as citizens rather than speech in fulfillment of employment duties."68
Notwithstanding these issues, lower courts appear to have
decided that Garcetti eliminates any hope of an individual academic
prevailing on a claim of academic freedom.69 Although none of these
cases deal with faculty members at higher education institutions, the
scant evidence available on this issue is not reassuring for protecting
academic freedom. There have been four cases involving claims of
retaliation for speaking out by public university faculty postGarcetti.7 0 Only one of them, Renken v. Gregory, dealt with core academic speech" or speech "within a professor's sphere of expertise."72
In that case, a professor claimed that he experienced retaliation for
using his First Amendment right to speak out against the university's
proposed use of grant funds that the professor had acquired for the
university. 73 According to the professor, the university's proposed use
of the funds would have violated the regulations governing the disbursement of the funds. 74 The Seventh Circuit affirmed the grant of
summary judgment in favor of the university, noting that whether
68 Margetta, supra note 67, at 158-59 (citing Garcetti v. Ceballos, 547 U.S. 410, 432-34
(2006) (Souter, J., dissenting)).
69 See generally Leonard M. Niehoff, Peculiar Marketplace:Applying Garcettiv. Ceballos in
the Public Higher Education Context, 35 J.C. & U.L. 75 (2008).
70 Renken v. Gregory, 541 F.3d 769 (7th Cir. 2008); Gorum v. Sessoms, No. 06-565 (GMS),
2008 WL 399641 (D. Del. 2008); Hong v. Grant, 516 F. Supp. 2d 1158 (C.D. Cal. 2007); Piggee v.
Carl Sandburg Coll., 464 F.3d 667 (7th Cir. 2006).
71 Renken, 541 F.3d at 773-74. But see Kerr v. Hurd, 694 F. Supp. 2d 817, 843-44 (S.D.
Ohio 2010) ("Even without binding precedent, this Court would find an academic exception to
Garcetti. Recognizing an academic freedom exception to the Garcetti analysis is important to
protecting First Amendment values."). The other three cases involve, respectively, actions taken
pursuant to a presidential search at the university and other extracurricular activities (Gorum),
speech made during the tenure review process for another professor (Hong), and extracurricular
speech made in class (Piggee). None of these cases is relevant to this Article.
72 Larry D. Spurgeon, A Transcendent Value: The Quest to Safeguard Academic Freedom,
34 J.C. & U.L 111, 115-16 (2007).
73 Renken. 541 F.3d at 773.
74 Id. at 772.
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employees' speech was done within the context of their job responsibilities was "a practical exercise that focuses on the duties an
employee actually is expected to perform."7 ' Because part of the professor's job duties included "research" and "public service ,"76 his
acquisition and administration of the grant was consistent with those
duties and, therefore, his complaints regarding the university's
planned use was "pursuant to official responsibilities" and could be
restricted.77
It is difficult to make sense of the Seventh Circuit's application of
Garcetti. It forces academics to choose between terminating their academic employment and violating the regulations that govern the disbursement of research monies-and thereby exposing the academic to
the possibility of an adverse employment action. This Hobson's
choice is at best unfair, and at worst inconsistent with the Court's decision in Garcetti where the Court specifically said that the application
of the decision to "speech related to scholarship or teaching" was left
undecided.78
In Garcetti,Justice Breyer argued against this Hobson's choice by
criticizing the Court's decision that the attorney's speech, which fulfilled a professional obligation, was not protected by the First
Amendment.o One could respond to Justice Breyer by arguing that
the onus of an attorney's professional obligation does not justify the
protection of that speech (or the attorney producing that speech) from
retaliation by the employer. If attorneys in private litigation are
required by their ethical obligations to confess an error of fact or law
that is fatal to their clients' position, the clients will likely no longer
retain those attorneys for their representational needs. In the same
vein, if the assistant district attorney's ethical obligations required the
75 Id. at 773 (citing Morales v. Jones, 494 F.3d 590, 596 (7th Cir. 2007)).
76 Id. at 770, 773 ("[Flaculty members are 'responsible for teaching, researching, and public
service."' (quoting UNIVERSIrY OF WISCONSIN-MILWAUKEE, PoIuIc1es & PROCEDURES ch. 4.03

(July 2010)).
77 Id. at 774-75.
78 Garcetti v. Ceballos, 547 U.S. 410, 425 (2006) ("We need not, and for that reason do not,
decide whether the analysis we conduct today would apply in the same manner to a case involving speech related to scholarship or teaching.").
79 See id. at 447 (Breyer, J., dissenting) ("A prosecutor has a constitutional obligation to
learn of, to preserve, and to communicate with the defense about exculpatory and impeachment
evidence in the government's possession."); see also Brady v. Maryland, 373 U.S. 83, 87 (1963)
(holding prosecutors have a special duty to confess exculpatory error).
80 Garcetti, 547 U.S. at 446-47 (Breyer, J., dissenting).
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statements in Garcetti, the state had the same right as any other legal
client to terminate representation.s'
But an academic is not subject to the same professional responsibilities as an attorney. The ethical responsibilities of academics are to
"seek and state the truth as they see it.

. .

. [T]o exercise critical self-

discipline and judgment in using, extending, and transmitting knowledge[,] [and to] practice intellectual honesty."8 2 The relationship
between the state as employer and the professor as employee is not
defined by the professor's obligation to serve the interests of the
employer. In fact, according to the American Association of University Professors (AAUP), it is defined by the professor's obligation
only to truth and to the discipline." Thus, the university has no right
analogous to the right of clients to fire their attorneys-and Garcetti is
inapposite.

11.

A

COHERENT ALTERNATIVE: ACADEMIC FREEDOM AS A FIRST

AMENDMENT DOCTRINE

Academic freedom's ability to protect a professor from institutional pressure relies entirely on the idea that the First Amendment
protects speech that is intended to further the search for truth regardless of the circumstances in which that speech is uttered. Some commentators have argued that the Court's jurisprudence supports the
idea that academics have no greater First Amendment rights than
other public employees.8 4 This does not capture the full contours of
the right. More is required.

81 This paper will not address the question of whether any adverse employment action
against an attorney employee qualifies, or if the attorney must, in fact, be fired. It will assume
that any adverse employment action is equivalent to termination, since any adverse employment
action carries the threat of termination if the undesirable speech is continued.
82 Am. Ass'n of Univ. Professors, Statement on ProfessionalEthics, in PoLIcy DOCUMENTS
AND REPOwRs 171, 171-72 (10th ed. 2006), available at http://www.aaup.org/AAUP/pubsres/

policydocs/contents/statementonprofessionalethics.htm [hereinafter Redbook Ethics Statement].
83 Id. The professor does have certain obligations to the university as a participant in university governance and as a teacher, but those obligations are beyond the scope of this Article.
84 See, e.g., Schauer, supra note 65, at 916-19 ("[lIt remains difficult to see how granting
academic employees enforceable constitutional academic freedom rights greater than those
available to other public employees would or could play out in actual practice."); Spurgeon
supra note 72, at 164.
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The Incoherence of Academic Freedom: A Gordian Knot

The Court has called academic freedom a "transcendent value"
and a "special concern of the First Amendment."" It seems, therefore, reasonable to suggest that a doctrine of academic freedom that
affords public university faculty certain rights to speak, even within
the scope of their jobs, without fear of reprisal would be consistent
with the Court's precedent.8 6 However, the Court has never recognized such a right. Although partly stemming from the difficulty of
defining academic freedom, the failure to recognize this right largely
stems from the dual definition of "academic freedom," which means
two very different but equally clear things to the two relevant groups:
professors and judges. 8 The difference between "professional academic freedom," or societal deference to the academic in the search
for truth, and "constitutional academic freedom," or legally recognized protections from unwarranted restrictions of the scholar's academic activities by courts and legislatures, has been described as
"seriously incompatible and probably ultimately irreconcilable."89
This dichotomy is crucial to understanding the disconnect
between the Court's statements on the one hand and the common perception of academic freedom among professors on the other. Professors may argue, with some justice, that the traditional conception of
academic freedom, granting them the right to speak at least within
their fields of expertise without fear of reprisal, no matter what they
say,90 was protected by their university's own statements on the subject, whether codified in a faculty handbook or more informally.
85 Keyishian v. Bd. of Regents of Univ. of State of N.Y., 385 U.S. 589, 603 (1967).
86 See Perry v. Sindermann, 408 U.S. 593, 597 (1972) ("[I]f the government could deny a
benefit to a person because of his constitutionally protected speech or associations, his exercise
of those freedoms would in effect be penalized and inhibited. This would allow the government
to 'produce a result which [it] could not command directly."' (quoting Speiser v. Randall, 357
U.S. 513, 526 (1958))).
87 Michael A. Olivas, Reflections on ProfessorialAcademic Freedom: Second Thoughts on
the Third "Essential Freedom," 45 STAN. L. Riv. 1835, 1835 (1993) (academic freedom is
"poorly understood and ill-defined").
88 Spurgeon, supra note 72, at 114 (quoting J. Peter Byrne, Academic Freedom: A "Special
Concern of the First Amendment," 99 YALE L.J. 251, 254 (1989)).
89 Walter P. Metzger, Profession and Constitution: Two Definitions of Academic Freedom
in America, 66 Trx. L. Rrv. 1265, 1267 (1988).
90 See id. at 1269-70 ( "[In the original German system], Lehrfreiheit allowed [professors]
to decide on the content of their lectures and to publish the findings of their research without
seeking prior ministerial or ecclesiastical approval or fearing state or church reproof; it protected
the restiveness of academic intellect from the obedience norms of hierarchy.").
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1. The Economics of Asserting Academic Freedom"
Professors George Akerlof and Rachel Kranton's model demonstrates that the behavior of asserting academic freedom fits into the
traditional utility function.92 Under their model, individuals gain utility from acting in accordance with the norms and ideals of their social
categories.9 3 When applied to the behavior of asserting academic freedom, this model explains the differing results in the Tulane and University of Maryland examples.94
According to Akerlof and Kranton's model, social categories prescribe certain activities for their members. 95 The model also
prescribes two different utility functions, a welfare utility function and
an identity utility function. 96 Welfare utility is the traditional economic utility that is derived from the tastes and preferences of an
actor.97 Identity utility is economic utility derived from the social categories to which an actor belongs. 98 When members of a social category perform preferred activities, the members earn welfare utility.99
If they perform an activity which their social category does not prescribe, they lose identity utility.100 Furthermore, knowing that another
member of their social category is acting contrary to the prescribed
behavior causes a loss of identity utility.101
Academics belong to a social category that prescribes the support
of controversial speech. Even administrators who may not have
started their careers in the academy are expected to share its values.
When academics are faced with negative consequences for their
speech, they can either agree to refrain from controversial speech or
to defend the speech and accept the consequences. The other members of the academic community may choose to incur a loss of identity
utility by not acting while their colleagues incur the cost of controver91 For a more in-depth economic analysis of this Section, please see Appendix A.
92 George A. Akerlof & Rachel E. Kranton, Economics and Identity, 115 Q. J. or ECON.
715, 717 (2000).
93 Id.
94 The formal model, as applied to academic freedom and as explained in non-technical
language here is included in Appendix A.
95 Akerlof & Kranton, supra note 92, at 716-17.
96 See id. at 727.
97 Id.
98 See id.

99

Id. at 728.
100 Akerlof & Kranton, supra note 92, at 727-28.

101 See id.
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sial speech or they may choose to defend that speech. If members of
the community defend their colleagues, they would incur an opportunity cost, in that they would forego their own controversial speech by
instead defending their colleague's. A cost would also be imposed on
the academic at the center of the controversy, representing both the
identity utility loss of watching others defend his speech and the welfare utility loss of now owing one's defenders a favor.
Under the model, the pressure brought by an outside actor is
modeled as a "tax" 0 2 assessed against an activity. By treating that
pressure as a tax-a government-induced cost to performing an activity-on conforming action, the state changes the utility calculations of
the university and the professor. If the tax is greater than the identity
utility gained by acting in conformance with an individual's social category, then the preference of the taxed actor would shift to result in a
total utility gain. Thus, the ability of the state to induce behavior in
the academic community relies entirely on the penalty it imposes. If
the state actor is the university administration itself, then the adverse
employment action is the tax. If the loss incurred by the professor as a
result of the state penalty is greater than the utility of asserting academic freedom, then the professor will accept the restriction, and the
model may play out as discussed above, with other professors taking
on the role of actors preferring conformity. Conversely, if the utility
gain from asserting academic freedom is greater than the state penalty
the professor will incur, then the professor will accept termination,
because he will prefer the value of controversial speech to the maintenance of employment.
In the case where the state itself is pressuring the university, the
tax must represent a sufficient financial penalty to shift the preference
of the university as a whole. This explains the difference in outcomes
in the two cases discussed at the beginning of this Article. In the
Tulane example, the state had no financial incentive sufficient to
change the Tulane administration's preference for academic freedom.
In the University of Maryland example, the state could attach a
$250,000 financial penalty to the law school's activity of defending
academic freedom. As it turned out, the potential $250,000 penalty
was a sufficient incentive to convince the law school administration to
at least partially shift the school's preference away from supporting
controversial speech. In response to the legislative threat to withhold
102

Id. at 730-31.
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funding unless the Environmental Law Clinic disclosed client information, the University of Maryland negotiated a compromise where the
disclosure was required, but funding was not tied to the submission of
the disclosure."o3 Thus, the size of the tax determines the response of
the university as a whole. Where the state cannot impose a tax sufficient to shift a preference or where the tax is only the termination of a
particular professor, it is unlikely that the university will submit. If
the state can impose some greater tax that would represent a significant financial penalty to the university, submission is more likely.
There does not, however, seem to be a good explanation in the
model for why academics value controversial speech. The positing of
that prescription without a source is a serious flaw in the model.
While it seems empirically true, the value has to come from somewhere. That somewhere is the century of development that American
academia has undergone in its evolution to the modern American
university.
2.

The Origins of Academic Freedom as a Value

Professor J. Peter Byrne has traced the development of "academic freedom" as a term of art that has migrated from its original
setting in pure academia to the modern usage that flips from academia
to the courts and vice versa." When the American academy transitioned from the old religious college system to a more research-oriented university system, specialization and prestige raised the general
quality of American faculty. 0 However, the uncertainty of employment still posed a barrier. Faculty who disinterestedly sought truth
could run afoul of university governing bodies that, even if no longer
specifically religious, had a set of certain values they wished to inculcate.106 In light of this circumstance, American professors have used
academic freedom to defend themselves against discharge by a presi103 See Linskey & Wheeler, supra note 4; see also Linskey, supra note 7.
104 See generally Byrne, supra note 88, at 267-98 (discussing the principles governing professional academic freedom and Supreme Court precedent in cases alleging academic freedom
issues).
105 Id. at 272.
106 See id. ("Professors remained employees; although no longer dependent on the will of
clergymen, they were now answerable to businessmen and to a president who often shared business values. The president and board still personally hired, fired, and renewed contracts until the
twentieth century.").

CIVIL

276

RIGHTs LAW JOURNAL

[Vol. 21:2

dent or board that disliked their conclusions.107 Academic freedom, as
a societal value in the United States, "emerged from this ideological
and practical conflict between academic social scientists and their lay
employers."10
Yet the academic freedom of professors was not unqualified. The
AAUP's 1915 General Declaration of Principles qualified that "[t]he
claim to freedom of teaching is made in the interest of the integrity
and of the progress of scientific inquiry; it is, therefore, only those who
carry on their work in the temper of the scientific inquirer who may
justly assert this claim." 10 9 The claim of professors to be free of interference from their own administration was thus limited to speech consistent with the traditions and principles of the academy-which
decidedly did not include political speech. 1 o
The Declaration had its origins in the early twentieth-century
incidents of Edward Ross and Scott Nearing, both of whom were
removed from their faculty positions because of trustee opposition to
their scholarly conclusions."' This application of the "employment at
will" doctrine was justified by the New York Times because "men who
... have ... endow[ed] universities or professors' chairs, do not gener-

ally have it in mind that their money should be spent for the dissemination of the dogmas of Socialism or in teaching ingenuous youth how
to live without work."1 12 Professors Matthew Finkin and Robert Post
note that the "radical nature of academic freedom cannot now be
grasped"" 3 unless it is realized that to early twentieth-century social
Darwinists and laissez-faire marketers, "[t]he principle of academic
freedom is . . . from a purely economic point of view, a paradoxical
107 Id. at 272-73 ("Academic freedom became a rallying cry at this time for [American]
professors seeking more control over their professional lives . . .. Although their universities
were agencies of the state and the professors themselves civil servants, German law and custom
left matters of appointment and curriculum solely in the hands of the academics. This professional freedom and control were seen as partly responsible for the preeminence of Teutonic
scholarship during the period.") (internal footnotes omitted)).

Id. at 276.
109 Am. Ass'n of Univ. Professors, supra note 20, at 871.
110 Byrne, supra note 88, at 278.
111 MAriHEw W. FINKIN & RoiEwr C. Posr, FOR THE COMMON GOOD: PRINCIPLEIS 01
AMERICAN ACAoEMic FREEDOM 30-34 (2009).
112 Editorial, Academic Freedom, N.Y. TIunIs, June 20, 1915, available at http://query.
nytimes.com/mem/archive-free/pdf'?res=9903EED8123FE233A25753C2A9609C946496D6CF.
113 FINKIN & POST, supra note 111, at 33.
108
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one; it asserts that those who buy a certain service may not . . . pre-

scribe the nature of the service to be rendered."ll 4
The 1915 Declaration thus turns the traditional American
employee-employer relationship inside-out. Instead of being considered employees, professors were "'appointees' responsible 'to the
wider public' for the fulfillment of the social function of universities.""' Thus, according to the Declaration, instead of holding the
administration responsible for ensuring that the institution serves its
intended purpose in universities, the rank-and-file employees were
entrusted with the broader social good fulfilled by the presence of a
university." 6 Professional academic freedom was, therefore, more
than just an assertion of freedom from interference; it was an assertion of the power to direct the social mission of the university regardless of the choices of those who funded the university.
In this view, academic freedom did not inhere in the individual.
Instead, it inhered in the discipline. "It was for the departmental colleagues of their own university and their peers outside their own university . . . to decide whether the individual in question was being

original, or divergent within reasonable limits, or eccentric to the
point of mental incapacity, or impermissibly arbitrary, indolent, or
otherwise irresponsible.""' Tying the judgment of whether an action
is protected by academic freedom to the academic judgment of fellow
scholars can present a problem when "[c]ritical inquiry . . . turn[s] on

the very framework of accepted intellectual standards that is supposed
to distinguish true knowledge from false belief."1 s As Finkin and Post
put it, "[a]cademic freedom thus appears to be dependent on, yet
independent of, intellectual standards." 1 9 It may be, as they say, "easier and more comfortable to support the conscience of the individual
114 Arthur 0. Lovejoy, Academic Freedom, in I ENCYCLOPEDIA OFI IEI SOCIAL SCIFNCE;S
384, 384 (Edwin R. A. Seligman et al. eds., 1937) (1930).
115 FINKIN & Posr, supra note 111, at 34 (quoting Matthew W. Finkin, IntramuralSpeech,
Academic Freedom, and the First Amendment, 66 TEx. L. REV. 1323, 1335 (1988)).
116 See, e.g., Finkin, supra note 115, at 1335 ("'A university is a great and indispensable
organ of the higher life of a civilized community, in the work of which the trustees hold an
essential and highly honorable place, but in which the faculties hold an independent place, with
quite equal responsibilities . . . .' The dispute between the upstart profession and entrenched
regental authority in the matter of academic freedom was seen, correctly, as a confrontation over
the status of the faculty within the institution.") (citing Am. Ass'n of Univ. Professors, supra
note 20, at 163).
117 Edward Shils, Do We Still Need Academic Freedom, 62 AM. SCHOLAR 187, 194 (1993).
118 FINKIN & Posr, supra note 111, at 55.

119 Id.

CIVIL

278

RIGHTS LAw JOURNAL

[Vol. 21:2

scholar" than to defend an amorphous entity like a faculty, which
"may merely be protecting their own prerogatives and prejudices. "120
But the transition from the disciplinary view of academic freedom to
the individual view affords an additional scope of analysis: although a
faculty cannot be said to speak with one voice in the way that corporations do, rendering a constitutional analysis of faculty-based academic
freedom at best problematic, individuals who have the right to speak
within their disciplines also have a right to avoid suppression of that
speech because it troubles the government.
3. Putting Values to Work: Early Academic Freedom
Litigation
The Court first considered the question of academic freedom in
Sweezy v. New Hampshire,12 1 when Justices Frankfurter and Harlan,
in a concurring opinion, stated that for academics, "thought and
action are presumptively immune from inquisition by political authority."122 Justice Frankfurter would have held that the state's action in
subpoenaing and questioning a witness about his actions in participating in the academic processl23 was subject to strict scrutiny, and, in his
opinion, the state would fail that test.124 Frankfurter also enshrined
the "four essential freedoms" of a university to determine on academic grounds without interference: who may teach, what may be
taught, how it may be taught, and who may be admitted to study. 125
Later, in Shelton v. Tucker,126 Justice Frankfurter dissented from
the Court's invalidation of an Arkansas statute requiring public university faculty to annually submit an affidavit listing all of their organi120 Id. at 58.

121 354 U.S. 234 (1957).
122 Id. at 266 (Frankfurter, J., concurring).
123 This somewhat bizarre circumlocution is caused by the fact that appellant Sweezy was
not, at the time of the events in question, an academic, but was on a university campus for an
academic event. See id. at 243 (majority opinion); Byrne, supra note 88, at 289 n.139.
124 See Sweezy, 354 U.S. at 262 (Frankfurter, J., concurring) ("This means the exclusion of
governmental intervention in the intellectual life of a university. It matters little whether such
intervention occurs avowedly or through action that inevitably tends to check the ardor and
fearlessness of scholars, qualities at once so fragile and so indispensable for fruitful academic
labor.").
125 Id. at 263 (quoting CONFERENCE OF RFPRESENTATIVES OF UNIVERSITY OF CAPE TOWN
& UNIVERSITY 01 WITWATERSRAND, TILE OPEN UNIVERSITIES IN SouTnI AFRICA 10-12 (1957));
see also Univ. of Pa. v. EEOC, 493 U.S. 182, 196-200 (1990).
126 364 U.S. 479 (1960).
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zational affiliations over the past five years.127 Despite his invocation
of the four essential freedoms in Sweezy, Justice Frankfurter's dissent
was grounded in his view that "[academic] freedom, in its most creative reaches, is dependent in no small part upon the careful and discriminating selection of teachers." 28 Thus, Justice Frankfurter saw
constitutional academic freedom as being based on a concomitant
obligation of the "free academic[s]"1 29 to exercise their constitutional
freedom in a responsible manner.130
Justice Frankfurter's opinions in Sweezy and Shelton are fascinating in how closely they track the traditional concept of academic freedom as relying not just on the freedom of faculty to conduct the
mission of the university without interference from the state, but on
the faculty's responsibility to do so in a socially justifiable way. Justice
Frankfurter found that the state had an interest, not in prescribing the
manner in which a university was run, but in providing oversight to
ensure that the university was run in an appropriate manner.'3 1 This
would seem to imply that academic freedom as defined by the AAUP
does not free the university from interference, but only allows it to
limit the interference to which it may be subjected.
This would support the different results in the Tulane and Maryland cases. In the Tulane case, the state sought to prevent the exercise
of a professor's academic judgment entirely; it wanted the Environmental Law Clinic stopped from pursuing the case in question. 132
Maryland, on the other hand, sought only to manage the way in which
the clinic handled its cases. Rather than preventing the clinic from
representing a client whose case the state found obnoxious, the state
only wanted to oversee who and how the clinic represented.133 Thus,
Maryland was operating within the bounds of the proper authority of
the state, and could bring pressure not available to Louisiana when
the clinic attempted to act beyond the reasonable oversight of the
methods of the university.
127 Id. at 480-81, 490 (Frankfurter, J., dissenting).
128 Id. at 495-96.

129 A malapropism, I grant, but one that is warranted. Forgive me.
130 See infra Part III.A.
131 Shelton, 364 U.S. at 496 (Frankfurter, J., dissenting) ("This process of selection is an
intricate affair, a matter of fine judgment, and if it is to be informed, it must be based upon a
comprehensive range of information.").
132 Kuehn, supra note 1, at 55.
133 Linskey & Wheeler, supra note 4.
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Constitutional academic freedom, therefore, seems to be muddled. Although an understanding of the origins of academic freedom
as a value seems well developed, the importation of the value and its
attendant behavior into constitutional doctrine is incomplete. The
Court is convinced, as demonstrated by the dicta in Keyishian, that
there is a role in First Amendment jurisprudence for a concept of academic freedom.134 However, the Court has not elucidated the limits of
that freedom. What, then, is our hypothetical LSU professor to make
of his situation, which certainly "cast[s] a pall of orthodoxy"" over
his clinic? Although the Court seems to appreciate his predicament, it
has offered few, if any, tools to solve it.' 36
B.

The Wizard v. His Tower: The Individual's Academic Freedom
and the Institution's Academic Freedom

Part of the problem comes from a conflation of "individual academic freedom" and "institutional academic freedom." It is a natural
mistake to make that "[m]ost of the time, the interests of the . . . institution and the . . . professor are in unison.""' To the extent that it is

not the Chancellor himself, but the Governor, attempting to fire the
LSU professor, "the institution and the professor are aligned against
the state.""' But when the institution attempts to fire or punish the
professor because of his utterances, the framework as it is currently
constituted collapses.' 39
1. Sources of Individual Constitutional Academic Freedom
Spurgeon argues that the Court has not recognized a right to indi4
' a local
vidual academic freedom at all. 40 In Rankin v. McPherson,1
134 Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967) ("Our Nation is deeply committed
to safeguarding academic freedom, which is of transcendent value to all of us and not merely to
the teachers concerned. That freedom is therefore a special concern of the First Amendment,
which does not tolerate laws that cast a pall of orthodoxy over the classroom.").
'35 Id.

136 See infra Part III.A (discussing possible tools).
137 Spurgeon, supra note 72, at 137.
138 Id.

139 See generally David M. Rabban, FunctionalAnalysis of "Individual" and "Institutional"
Academic Freedom Under the First Amendment, 53 LAw & CoNEEMP. PROBs. 227 (1990) (offer-

ing a theoretical framework for analyzing the relationship between the two types of academic
freedom).
140 Spurgeon, supra note 72, at 150.
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law enforcement officer argued for reinstatement after she was fired
for saying "if they go for him again, I hope they get him," referring to
the assassination attempt on President Reagan.14 2 There, the Court
followed a straightforward Pickering analysis and noted that the
"inappropriate or controversial character of a statement is irrelevant
to the question of whether it deals with a matter of public concern." 143
It then balanced the interests of the employer and employee, and
found that McPherson's statement did not interfere with the efficient
functioning of the office, requiring her reinstatement. 144
According to Spurgeon, "[w]hatever a special concern of the First
Amendment may be, it is plainly not a right that affords greater protection for a professor than it did for a nineteen-year-old probationary
deputy constable who, while at work, expressed a death-wish for the
president."1 45 Thus, he concludes, academic freedom is a misnomer;
professors enjoy precisely the same rights to speak out on matters of
public concern as any other employee. 4 6
Under Spurgeon's approach, the hypothetical LSU professor may
still be able to resist the Chancellor's pressure, citing Legal Services
Corp. v. Velazquez as authority.'4 7 In that case, the Court held that
the First Amendment protected the right and responsibility of an
attorney to zealously represent her client, even against efforts to
restrict that right by the government that paid the attorney's salary. 14 8
Thus, the LSU professor could argue that his duty to zealously
represent his client is protected by the First Amendment, and that
government may not interfere with it, even though government can
tell him to no longer accept those types of clients.14 9
Rabban, on the other hand, sees a "special constitutional right of
academic freedom . . . read into the first amendment,"o5 0 and concludes that "[a]nalyzing academic freedom in terms of the distinctive
483 U.S. 378 (1987).
Id. at 381-82.
143 Id. at 384, 387.
144 Id. at 389, 392.
145 Spurgeon, supra note 72, at 152.
146 Id. at 151.
147 531 U.S. 533 (2001).
148 See id. at 543-44 (internal citations omitted).
149 This, in fact, is what ultimately happened in the Kuehn/Tulane case. See Kuehn, supra
note 1, at 91-96 (describing how the Louisiana Supreme Court restricted student practice to
preclude the representation the clinic had undertaken).
t5O Rabban, supra note 139, at 240.
141

142
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functions of professors . . . helps explain . . . the sense in which . . .

academic freedom . . . is not simply synonymous with . .. free speech

Because professors engage in "critical inquiry on subjects
. . ."'
within their scholarly expertise and the dissemination of the results of
their scholarship through teaching and publication,"' 5 2 they must be
able to pursue that inquiry independently to ensure the availability to
the general public of their contributions to knowledge and democracy.153 Thus, in pursuit of truth, professors could successfully resist
efforts to force them to either direct their academic pursuits in a particular direction or to reach a particular conclusion.' 5 4 However, this
framing of individual academic freedom is even more difficult for the
LSU Professor, as the clinic's actions do not appear to fall within "critical inquiry."
Ogilvy, on the other hand, suggests that "the primary mission of
clinical faculty is to create visible models of justice in action that
demonstrate a deep commitment to achieving justice and to challenging injustice.""5 5 Similarly, Professor David Barnhizer argues that
"[d]ue to their nature, experience, and the inevitable consequences of
most forms of the clinical medium, clinical faculty have always tended
to be more activist than academic, more doers than thinkers."15 6 In
that way, the LSU professor could make explicit the link between a
clinic's action in representing a community organization against a
powerful interest and his own academic freedom. Because, as a clinician, he is expected to be an activist, he will be furthering his own
academic mission representing the community organization.
Calhoun offers a different explanation, suggesting that the proper
home for individual academic freedom is not the right to free speech,
but the First Amendment's right to freedom of association."5
Because the associational right is not as clearly defined as the speech
151 Id. at 241.
152 Id.
153 See id.

154 See id. at 242 (internal footnotes omitted).
155 J.P. Ogilvy & Karen Czapansky, Clinical Legal Education:An Annotated Bibliography,
12 CLINICAi L. REv. 101, 119 (2005) (discussing David Barnhizer, The University Ideal and
Clinical Legal Education, 35 N.Y.L. Scii. L. REv. 87 (1990)).
156 Barnhizer, supra note 155, at 103 (citing JOHN BUNYAN, Tin, PILGRIM'S PROGREss 85

(Wharey, ed.) (1st ed. 1678)).
157 Emily M. Calhoun, Academic Freedom: Disciplinary Lessons from Hogwarts, 77 U.
Cowo. L. REV. 843, 879 (2006).
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right, 1 8 "[a]n associational rights analysis may avoid the paradoxes
and difficulties of free speech precepts such as content and viewpoint
neutrality, which seem difficult to reconcile with the regulated academic marketplace."' 5 9 Because the "right of association protects the
freedom of lay communities to work cooperatively on projects of selfdefinition,""60 academics should have the sole power to define the
bounds of their community.
Calhoun grounds this analysis in the Supreme Court's decision in
Boy Scouts of America v. Dale,16 ' where the Court held that groups
that engage in "expressive activity" could be protected from stateaction bounds by the First Amendment if the association felt that
those bounds would impair its expression.162 Under this rationale, the
LSU professor could argue that only the legal community had the
right to discipline his expressive activity. Thus, any action by the university or the state would constitute a violation of his rights to act
within the legal community.
This rationale may not protect the LSU professor, for two reasons. First, the Court in Dale was considering the expressive rights of
an association as the association, not the expressive rights of the association through an individual. Second, Calhoun's theorization lies in
an analysis of Rumsfeld v. FAIR,163 a lens that sharply limits its applicability to individual academics; the "members" of the association that
Calhoun argues could claim associational rights under Dale were
actual institutions, not professors. Nevertheless, Calhoun's analysis
does have something to offer the LSU professor." The LSU professor's individual rights, at least according to commentators, seem to be
seriously circumscribed. As shown below in Part III, Section A, in
order to succeed, he has to tie his speech rights to either his ethical
duties as an attorney, or the specific duties of a clinical professor; he
cannot rely solely on his speech rights.
158 Id. at 845 ("Associational rights ... may be more fact-sensitive than category-driven
and thereby afford constitutional protection to unique institutions such as academia. . . ." (citing
Schauer, supra note 65)).
159 Id. (citing Schauer, supra note 65).
160 Id. at 872 (citing Seana V. Shiffrin, What Is Wrong With Compelled Association, 99 Nw.
U. L. Ry. 839, 869 (2005)).
161 530 U.S. 640 (2000).
162 Id. at 649, 651 (finding that "[w]e need not inquire" beyond the Boy Scouts' assertion).
163 547 U.S. 47 (2006).
164 See infra Part Ill.
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Institutional Academic Freedom

Professor Paul Horwitz defines the First Amendment to allow for
specific doctrines governing various "First Amendment institutions,"
which he defines as "institutions that play a significant role in contributing to public discourse, and that are both institutionally distinct and
largely self-regulating according to a set of internally-generated
norms, practices, and traditions."l 65 Thus, universities, because of the
"complex educational judgments" they make, and the "special niche"
they occupy in First Amendment "constitutional tradition,"166 are
entitled, in his view, to judicial deference to their own academic decisions. 16 7 "[Universities] would . . . be granted significant presumptive
autonomy to act, and courts would defer substantially to actions taken
by those institutions within their respective spheres of autonomy. "168
Professor Larry Spurgeon comes to a different conclusion. He
notes that the Court in Grutter v. Bollinger characterized its ruling,
permitting the University of Michigan Law School's affirmative action
program in admissions, as "keeping with our tradition of giving a
degree of deference to a university's academic decisions, within constitutionally prescribed limits." 1 69 He then concludes, based on a footnote in University of Michigan v. Ewing, 7 0 where the Court affirmed
the dismissal of a student on due process grounds, that institutional
academic freedom is a qualified immunity rather than an affirmative
right. 171 In the footnote, the Court stated that academic freedom is
driven not only by the "independent and uninhibited exchange of
ideas among teachers and students, but also, and somewhat inconsistently, on autonomous decision-making by the academy itself."172
Spurgeon argues that this statement is "nothing more than a bow to
the tradition of deference to the academic community."1 73 He argues
that the rights in Ewing inhered in the student, not the institution and
that the dismissal was affirmed only because the student's rights were
165 Paul Horwitz, Universities as First Amendment Institutions: Some Easy Answers and
Hard Questions, 54 UCLA L. Riv. 1497, 1497 (2007).
166 Grutter v. Bollinger, 539 U.S. 306, 328-29 (2003).
167 Horwitz, supra note 165, at 1510-13.
168 Id.

169
170
171
172
173

Spurgeon, supra note 72, at 158.
474 U.S. 214, 217 n. 3 (1985).
Spurgeon, supra note 72, at 159.
Ewing, 474 U.S. at 226, n.12.
Spurgeon, supra note 72, at 159.
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found, in balance, to be "curtailed by the state interest against which
they were balanced."174
These understandings of institutional academic freedom do not
bode well for our intrepid professors. To the extent that the university's academic freedom is not a "right," but rather a "deferral" (in
Horwitz's terms) 7 5 or a "qualified immunity" (in Spurgeon's
terms), 176 it has no ability to resist the state's efforts to dismiss or curtail a professor's action. If, in addition, the state chooses to retaliate
against the university for standing behind the professor by cutting
funding, the university has no recourse. A qualified immunity is not a
sword by which action may be taken to demand redress; instead, it is a
shield by which an otherwise valid claim can be parried. If the university has no constitutional right to stand behind professors, as Horwitz
and Spurgeon seem to contend, then they have no claim against the
state for retaliating against them for doing So."
Professor David Rabban, on the other hand, sees a clear institutional right to constitutional academic freedom. He notes that none
of the parties or the Court in University of Pennsylvania v. Equal
Employment Opportunity Commission178 ever argued that the university lacked the right to academic freedom. 179 Instead, the government
argued that the university's academic freedom to choose faculty
extended only to decisions made "on academic grounds."s18 The
Court adopted the government's position, holding that the right to
choose faculty was limited by antidiscrimination laws and that the
EEOC, as the agency tasked with upholding those laws, could overcome academic freedom to enforce them.' Thus, Rabban concludes,

174 Id. at 159-60.

Horwitz, supra note 165, at 1509.
Spurgeon, supra note 72, at 162.
177 There are, to be fair, questions of standing in any event; it may be that 42 U.S.C. § 1983,
which would be the relevant provision for granting standing, does not grant standing to nonnatural persons. See Metzger, supra note 89, at 1318 (arguing the Court has never extended
constitutional rights to non-natural persons). Such questions are beyond the scope of this
Article.
17 493 U.S. 182 (1990).
179 Rabban, supra note 139, at 264-66.
180 Brief of Respondent at 27, Univ. of Pa. v. EEOC, 493 U.S. 182 (1990) (No. 88-493).
181 Univ. of Pa. v. EEOC, 493 U.S. 182, 198 (1990).
175

176
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the Court has created the institutional right1 82 and merely declined to
extend it in Penn.'3
None of these scholars, however, has adequately contended with
Justice Frankfurter's opinions in Sweezy and Shelton that suggest that
academic freedom, if it is to immunize universities from certain types
of state interference, does not prevent all types of state interference.
State oversight of the university to prevent university action in contravention of public policy is still permitted. Penn comes the closest to
harmonizing these opinions, noting that the right of the university to
engage in its mission, including selection of faculty, is subject to the
public policy choices of the legislature. For example, if the state has
chosen to ban discriminatory hiring and firing, academic freedom does
not prevent the state from inquiring whether a banned employment
action has occurred. This would imply that if a state's public policy
calls for a firing, that perhaps the university cannot prevent it by
recourse to academic freedom," notwithstanding Horwitz, Spurgeon,
and Rabban. The question seems to turn on whether the state's action
would restrain a professor or merely oversee them. As explained
above, it seems that Justice Frankfurter's doctrine would permit oversight, but not restraint. Because an adverse employment action would
probably be classified as a restraint of academic freedom, perhaps the
university would still be able to escape the pressure.
Unfortunately, professors cannot know what to make of this. It is
decidedly unclear whether Maryland has a right to its institutional
academic freedom sufficient to defeat political efforts to retaliate.
The most likely case to require a definitive statement on this issue will
be a case that involves a direct confrontation between an individual's
81
At
academic freedom and the academic freedom of an institution.8
that point, the Court will have to decide whether a university's academic freedom is a presumption which can be defeated-as Horwitz
182 Rabban, supra note 139, at 266 (discussing the Court's evolution of institutional academic freedom).
183 Id.
184 This statement is true only of state universities; private universities, of course, may not
be compelled by the state to dismiss an employee. Norwood v. Harrison, 413 U.S. 455 (1973)
(stating that state need not provide assistance to private schools equivalent to that it provides to
public schools without regard to whether private schools discriminate on racial grounds).
185 See, e.g., Perry v. Sindermann, 408 U.S. 593 (1972) (holding that insofar as a professor
was claiming to have been dismissed because of his exercise of his speech rights, such a dismissal
would violate the First Amendment).
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and Spurgeon suggest-or a right that requires a balancing of the individual and the institutional-as Rabban suggests.
Assuming that such a case arises, 186 the Court will have to
develop a framework to enable it to weigh the interests involved.
Luckily, such a framework has already been developed.
III.

MAKING SENSE OF ACADEMIC FREEDOM: CUTTING THE
GORDIAN KNOT

The ultimate problem in academic freedom requires us to slightly
alter the LSU professor hypothetical: instead of the governor seeking
to pressure the LSU Chancellor to restrain the professor, for whatever
reason, it is the university itself attempting to restrain the professor.
At this point, when the LSU professor raises his claim in court to protect his academic freedom, whether it is under Spurgeon's "First
Amendment only" claim or Rabban's "functional special constitutional right" claim, it will conflict directly with LSU's claim to be able
to choose its faculty without interference. How should the Court
resolve such a conflict?
A.

The TraditionalAnalysis

Under the altered hypothetical, the Court will have to find that
institutional academic freedom is a deference, not a right. Individual
academic freedom appears to be a right. 87 If institutional academic
freedom was also considered a right, the Court would be forced to
engage in a rights-balancing test. Although the Court has experience
balancing rights in the employment context,' 88 doing so with regard to
academic freedom will place the Court in the unenviable position of
determining what types of controversial speech are worth protecting.
Because courts ought to be uncomfortable with the idea of sitting as a
186 Dist. of Columbia v. Heller, 128 S. Ct. 2783, 2817 (2008) ("Under any of the standards
of scrutiny. . ."). See also Hans J. Hacker & William Blake, The Neutrality Principle:The Hidden
Yet Powerful Legal Axiom at Work in Brown Versus Board of Eduation, 8 Berkeley J. AFR.-AM.
L. & Po.'y 5, 21 n. 123 (2006) (describing Magoun v. Ill. Trust & Say. Bank, 170 U.S. 283, 293
(1898), where the Court avoids an issue as "look, it's a bear" jurisprudence).
187 See discussion supra text accompanying notes 140-164.
188 See, e.g., Hudgens v. Nat'l Labor Relations Bd., 424 U.S. 507, 521 (1976) (affirming that
a balance must be struck between workers' § 7 rights and employers' private property rights); see
also Lloyd Corp. v. Tanner, 407 U.S. 551, 567-69 (weighing First Amendment rights and private
property rights in an "open to the public" shopping center).
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super-arbiter of culture, the Court should reject the idea that institutional academic freedom is a right in the first place. Instead, the
Court should treat the university with the deference owed to its
unique institutional status. But how does that deference work?
Horwitz offers a potential analytical framework.189 He notes that
the act of judicial deference makes certain assumptions about the
deferee.'9 o Either the deferee has a specific prescribed authority to
decide an issue which deprives the courts of the right to decide in their
place," or the deferee is in some way better qualified to decide an
issue than the courts.192 Horwitz suggests that deference to institutional academic freedom is based on a court's inability to fairly judge
the decisions of the deferee because of the court's lack of expertise. 193
But where a deferred-to institution faces claims of having
infringed another's constitutional rights, the courts need some mechanism for safeguarding those rights. Penn suggests the path for the
Court-to defer only to the extent to which the deferee acts in good
faith and consistent with its own obligations as a deferee.194 Horwitz
finds four qualities that a deferee should exhibit to receive deference.'9 5 First, the deferee must seek deference within the scope of its
proper authority; a university could not claim deference on its deci189 See generally Paul Horwitz, Three Faces of Deference, 83 NOTRE DAME L. Ri-v. 1061,
1101 (2008) (arguing that judicial deference to another decision-maker imposes certain obligations on the deferee).
190 Id. at 1078-79 (explaining that deference implies authority to decide by the deferee)
(citing Antonin Scalia, Judicial Deference to Administrative Interpretationsof Law, 1989 DUKE
L.J. 511, 513 (1989)).
191 E.g., Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 865-66
(1984) (noting that Congress has in some cases impliedly delegated its lawmaking authority to
administrative agencies, depriving courts of the ability to resolve statutory ambiguities) (citing
TVA v. Hill, 437 U.S. 153, 195 (1978) (noting that the Constitution vests the responsibility for
assessing the wisdom of policy choices in the political branches)).
192 E.g., Boy Scouts of Am. v. Dale, 530 U.S. 640, 653 (2000) (the Court deferred to "an
association's assertion regarding the nature of its expression" and also deferred as to what would
"impair its expression") (citing Democratic Party of the U.S. v. Wisconsin ex rel. La Follette, 450
U.S. 107, 123-24 (1981) (considering whether a state law burdened the National Party's associational rights, stating that "a State, or a court, may not constitutionally substitute its own judgment for that of the Party")).
193 Horwitz, supra note 189, at 1088-89 (observing that "complex educational judgments in
an area that lies primarily within the expertise of the university") (quoting Grutter v. Bollinger,
539 U.S. 306, 328 (2003)).
194 E.g., Univ. of Pa. v. EEOC, 493 U.S. 182, 198-99 (1990) (noting that it is important to
"avoid second-guessing of legitimate academic judgments" as long as the law is being enforced)
(emphasis added) (citing Price Waterhouse v. Hopkins, 490 U.S. 228 (1989)).
195 Horwitz, supra note 189, at 1101-02.
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sion to hire or fire a football coach. 196 Second, the deferee must reason in good faith on the question for which it seeks deference."

Where a permissive basis for choosing between alternatives is available, the use of a discriminatory reason may not warrant deference. 198
Third, thoughtful and careful reason is required.1 99 Simply turning out
a tenured professor for an infraction that may, with deliberation, be
considered cause for termination will not justify deference if there was
no deliberation. Finally, a deferee cannot simply meet its substantive
obligations; it must "observe a minimum level of appropriate process
in its deliberations."20 0 Thus, a professor with an expectation of continued employment who is fired must be given some opportunity to
appeal his termination, or at least must be given some sort of hearing
where the case for and against his continued employment is presented.
Where does that leave our hypothetical professor when LSU
starts applying pressure to him? Although the decision to run the
clinic in the manner that the university chooses is within the academic

purview of the university, Velazquez may provide the LSU professor
with a shield. There, the Court held that attorneys paid by the government do not speak for the government when they represent indigent clients. 20' Although the Court did not expressly say so, many
lower federal courts have held that "an attorney's wil[1]ful failure to
render the service for which he was retained and his assumption of a
position contrary to his client's interests violates his duty of fidelity to
his client." 202 As the LSU professor's academic work involves representation of clients as an attorney, his academic freedom must encom196 Id. at 1101.
197 Id. (citing PHILIP SOPER, TIHE Erijcs

oF DEFERENCI: LEARNING FROM LAW'S MORALS

182 (2002)).
198 See generally Univ. of Pa. v. EEOC, 493 U.S. 182, 195-201 (1990) (rejecting the university's argument that academic freedom is a defense to a Title VII workplace discrimination claim
while reasserting that the university is free to use whatever permissive, non-discriminatory criteria it chooses).
199 Id. at 1102.
200 Id. at 1101-02.

201 Polk County v. Dodson, 454 U.S. 312, 321-422 (1981) (finding that a public defender
does not act "under color of state law" because he "works under canons of professional responsibility that mandate his exercise of independent judgment on behalf of the client" and because
there is an "assumption that counsel will be free of state control" (citing Polk County v. Dodson,
454 U.S. 312, 321-22 (1981))).
202 Wolk v. Green, 516 F. Supp. 2d 1121, 1130 (N.D. Cal. 2007) (quoting Acad. of Cal.
Optometrists, Inc. v. Superior Court, 51 Cal. App. 3d 99, 1006 (Cal. Ct. App. 1975); see also, e.g.,
CenTra, Inc. v. Estrin, 538 F.3d 402, 413 (6th Cir. 2008) ("attorney owes undivided allegiance to
a client") (quoting Evans & Luptak, PLC v. Lizza, 650 N.W.2d 364, 370 (Mich. Ct. App. 2002).

290

CIVIL

RIGHTS LAw JOURNAL

[Vol. 21:2

pass the ability to practice law ethically. The university should not be
permitted to force the LSU professor to choose between the Scylla of
unemployment and the Charybdis of professional misconduct.
On the second issue of good faith reasoning, the LSU professor
faces a proof issue. Even if the university is attempting to rid itself of
him because of his controversial statements and actions, it will no
doubt claim that it is terminating him either for some sort of misconduct or for some innocuous reason that precludes his claim. The professor must at this point prove that the university's proffered reason is
a pretext.
On the third and fourth obligations of deliberation and due process, the university can win deference simply by documenting every
step of the process and showing that it considered potential objections
to its arguments and answered them.
If the conflict is seen simply as an interplay between two speakers' First Amendment rights-the professor's and the institution'sthe Court will likely conclude that professors have the same rights as
any other employees, but that universities have a qualified immunity
on academic freedom grounds. Thus, the institution can fend off the
professor's claim, but cannot prevent retaliation by the state against
the institution itself. But the Court does not always act predictably.2 03
The Court may approach this case in a novel way. Looking solely at
the First Amendment rights of the parties, the case should be seen as a
tension between the university's right to enforce its employment decisions and the professor's First Amendment rights.
B.

A New Framework Based in Contract

A professor would not be limited to pressing his claim on First
Amendment rights; other more imaginative avenues are available.
Furthermore, because the First Amendment argument would be an
almost certain loser for a professor, it is in the professor's interest to
frame his case differently, enabling him to paint the Court's jurisprudence in a light more amenable to his rights. By invoking the governmental neutrality doctrine, the LSU professor can argue that his right
to speak is being intruded upon in an impermissible way, not only
203 See generally, e.g., Parents Involved in Cmty. Schools v. Seattle School Dist. No. 1, 551
U.S. 701 (2007) (rejecting the use of racial classifications in student school assignments); Lawrence v. Texas, 539 U.S. 558 (2003) (overturning a conviction for sodomy because sodomy
prohibitions violate substantive due process).
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because it interferes with his First Amendment rights, but with his
freedom of contract.
In this framework, instead of portraying LSU as a First Amendment actor, he would argue that his relationship with the university 20 4
constitutes a contract of indefinite term. Because his contract requires
him to take the action for which he is being punished, his firing constitutes an impermissible restraint on the contract under the government-neutrality doctrine. At that point, the question becomes twofold: first, does the employment relationship between the university
and the professor actually require him to take the punished action;
second, how would the Court respond to the university's argument
that the professor's speech was unprotected under the publicemployee speech doctrine?
The first question is easily answered. In most every university,
the faculty handbook contains a statement analogous to the following:
In order to be awarded tenure at this institution you must show evidence of a productive and independent creative mind; you must make
significant, sustained contributions in your field; you must be continuously and effectively engaged in innovative creative activity of high
quality and significance.205
Faculty members are also admonished to "discuss what constitutes
research in your field with your department or unit head and with
other members of your discipline in and beyond this university." 20 6 It
is fairly clear that to the extent that research is demanded as part of
the evaluation of a professor, that research and publication is a contract term.
When, on the one hand, the university insists that the professor
perform "research;" 20 7 and on the other hand, insists that the research
conform to the university's notions of what is appropriate, the professor is faced with a true dilemma. Either he can comply with his contract, conduct his research in a manner appropriate to his discipline,
204 "At-will" employment means that either the employer or employee may terminate the
employment relationship at any time for any legal reason.
205 Guide to Promotion and Tenure-Scholarship: Research and Creative or Professional
Practice, UNIV. OF OREGON, http://academicaffairs.uoregon.edu/node/588 (last visited Nov. 3,
2010); see also Margetta, supra note 67, at 135, nn.16-18 (describing numerous examples of universities demanding research and publication for continued employment).
206 UNIV. OF OREGON, supra note 205.
207 In the case of Prof. Kuehn, "research" is "clinical representation."
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and be subject to punishment for inappropriate research; or he can
conform to the university's standards of propriety and be subject to
termination for failure to conduct research up to the discipline's standards. A court that would permit such an action risks being outside
reasonable construction of contract law. Such an approach would
essentially sanction breach of the contract by the university because of
compliance with the contract by the professor.
The university could argue that it has the power to direct the professor's research, even with regard to whether it is "moral" or "appropriate," under Garcetti. At this point, the LSU professor's First
Amendment rights become implicated. The question becomes
whether the LSU professor's rights as an academic in the aggregate
are sufficient to defeat such a claim. This means that the Court cannot
just consider the professor's speech rights, but must also consider his
associational rights and the rights of the academic community to
define its own norms.20 8
Assuming that Garcetti applies to the professor's speech rights, it
may still be insufficient to defeat the LSU professor's right to speak.
The courts have interpreted the First Amendment as providing a tremendous amount of protection to unpopular speech. 209 Even if the
Garcetti rule applies, the Court could construe it in such a way as to
find that professorial speech 210 is excluded. The Court could carve out
a category of academic speech that is not subject to employer control,
because the employer hired not just the time of the professor, but also
his judgment. It could also be done by analogizing Garcetti to other
cases involving legal representation. 2 1' But even if Garcetti applies
and prevents the protection of the professor's actions as speech, his
actions may still be protected by associational rights.
Calhoun's theory of associational rights, although not perfectly
apposite, is valuable to the LSU professor. Calhoun points out that
"the culture of the discipline is the primary source of faculty identity
and expertise and typically engenders stronger bonds than those
208 See Boy Scouts of Am. v. Dale, 530 U.S. 640, 655 (2000) (explaining that "an association
must merely engage in expressive activity that could be impaired in order to be entitled to protection" and the First Amendment protects group methods of expression).
209 See, e.g., Miller v. California, 413 U.S. 15 (1973); Brandenburg v. Ohio, 395 U.S. 444
(1969).

210 Professorial speech is speech that is teaching and research, as opposed to intramural
speech (speech relating to university governance) and extramural speech (speech unrelated to
the academic mission). See generally Rabban, supra note 139.
211 See supra Part II.
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developed with the institution of employment, particularly in large
universities." 21 2 The professor, quite rightly, can argue that the discipline determines the standards of his professorial actions because "the
discipline determines what 'counts' as an important question or topic
to pursue in research or teaching, how questions should be asked,
what methods can validly be used to find answers, and what criteria
are used to judge the legitimacy of conclusions. "213 In this analysis,
because it is not the university that decides "what counts," the university may not force the professor to take a particular action that the
professor finds inconsistent with the disciplinary consensus.21 4
Because professors and their discipline undoubtedly engage in
"expressive activity," their associational norms are entitled to enormous respect by courts.2 15
This framework will enable the LSU professor to argue that his
First Amendment rights are protected above and beyond the rights of
First Amendment jurisprudence. To permit the university to breach a
contract when a professor is acting in accordance with the contract's
terms is the worst form of restraint-it undermines the entire concept
of mutuality of obligation.2 16
The government-neutrality doctrine elucidated by Professor Hans
Hacker and William Blake can provide an analytical mechanism to
solve this problem, however. Under that doctrine, the court evaluating a professor's claim of dismissal for controversial speech could be
prevented from affirming the dismissal. Under a second-order
approach to constitutional rights, even if the government-as-employer
is permitted to take certain actions, it may be that the government-as212 Calhoun, supra note 157, at 848 (quoting GEORGE D. KuiH & ELIZABETH J. W11ar1r,
Tell INVISIBLE TAPESTRY: CULTURE IN AMERICAN COLLEGES AND UNIVERSITIES, in ASHEERIC Higher Education Reports No. 1 (1988)).
213 Id, see also MARIANNE WESSON ET AL., REPORT OF THE INVESTIGATIVE COMMITIEE OF
rIT STANDING COMMIT EE ON RESEARCII MISCONDUCF AT THE UNIVERSITY OF COLORADO AT
BOULDER CONCERNING ALLEGATIONS oF ACADFMIC MISCONDucr AGAINST PROIFESSOR
WARD CHURCHILL 5-6, available at http://www.colorado.edu/news/reports/churchill/download/

WardChurchillReport.pdf (defining the relevant discipline); id. at 9-10 (adopting standards of
evaluation based on the relevant discipline).
214 See Calhoun, supra note 157, at 877, 877 n.158 (suggesting and offering readings that
argue that the Court places associational rights in individuals).
215 Boy Scouts of Am. v. Dale, 530 U.S. 640, 653 (2000); see also Calhoun, supra note 157,
at 878 (explaining that Dale protects not only the expressive activity, but also the criteria by

which associational members are selected).
216 See generally E. ALLAN FARNSWORTH ET AL., CONTRACTS CASES AND MArERIALS I

(Robert C. Clark et al. eds., Foundation Press 7th ed, 2008).
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sovereign's action to give the imprimatur of legality to the employer's
action is impermissible. 2 17 This would require no expansion of the
government-neutrality doctrine. In Shelley v. Kramer, the Court
declined to enforce racially-discriminatory private contracts because
the judicial action enforcing those contracts was sufficient state
involvement to invoke equal protection concerns.218 In the same vein,
although a university is permitted to fire professors for their controversial speech, because the Court has held that academic freedom is to
some extent protected by the First Amendment,2 19 judicial action to
affirm that dismissal is itself a violation of professors' First Amendment rights under Shelley. Thus, a court, acting as the sovereign state,
may be restrained from affirming the university's action.
However, the Court, in protecting the professor, must find a
mechanism other than simply announcing that academics are special,
and have special rights. Although Professor Michael Olivas suggests
that simply adopting a norms-based approach to faculty autonomy
would sufficiently protect academic freedom,22 0 this does not consider
that privileging academic speech would be unprecedented in First
Amendment jurisprudence and would require the Court to announce
that professors have more speech rights than anyone else. If, on the
other hand, the Court were to announce that judicial sanction of dismissals for controversial speech is a First Amendment violation, this
would likely eviscerate a significant portion of academic "at-will"
employment. The Court may decide that privileging academic speech
is preferable or that there is no coherent path out of Garcetti into
academic freedom as a broader doctrine.
Thus, the answer has to be to find a way to step around Garcetti.
one way would be to tie it to the lawyer-client relationship as
described above. But simply to decide that "all speakers are equal,
but academics are more equal than others, "221 is to throw out the idea
of free speech. Once any category of speakers is privileged because of
the content or viewpoint of the speech, the free speech guarantee no
longer exists. Any of the work-arounds suggested in this Article
would suffice to justify judicial restraint; however, it would also be
217 See Hacker & Blake, supra note 186, at 38.
218 See Shelley v. Kraemer, 334 U.S. 1, 20 (1948).
219 The extent of that protection is not entirely clear, as the discussion above has made
apparent.
220 Olivas, supra note 87, at 1856.
221 My apologies to Eric Arthur Blair.
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appropriate for the Court to announce that the decision in Garcetti
was entirely erroneous. After all, if the judicial sanction of a dismissal
is itself a First Amendment violation, that violation applies to the
employee in Garcetti, whose job was to speak out on matters of public
concern in the disposition of criminal cases, just as it does to professors whose job it is to speak on matters of public concern related to
their research. Absent the Court's reversal, however, such a path
seems unlikely for the reasons outlined above.
CONcLusION

Although everyone agrees that academics need to be able to
speak freely, no one seems able to find a path to creating a legal doctrine that permits it. The value of academic freedom guides the
behavior of those who participate in the academic dialogue; when that
value breaks down, no law seems capable of restoring it. Under the
traditional analysis, it seems clear that at a public university, academics-including the hypothetical LSU professor-generate controversy
at their own risk. Certainly the individual's own academic freedom, to
the extent that it exists, provides some protection. But the institution's academic freedom provides no protection from political pressure to discipline an academic who is a thorn in the state's side. The
institution's academic freedom can, however, prevent the faculty
member from gaining any redress for that termination in response to
political pressure. To speak in terms of the rational-choice model, if
the institution's preference can be successfully shifted by exogenous
pressure, the professor has no recourse under the traditional analysis.
Under this model, academic freedom would become a right without a
remedy.
The case in Maryland presented a different conundrum: the state
forced the university to change its preference and suffer an identity
loss. Thus, the university was induced to create a conflict between its
academic freedom and the professor's. The traditional framework
cannot stop state-instigated dismissals of professors.
But a different framework is available. By not attacking the university's action as an employer, but rather the court's action in ratifying the university's action, a professor can create a viable First
Amendment claim. Although this would require a radical re-envisioning of the judiciary's role in First Amendment cases, the alternative is to allow universities to terminate professors whose primary job
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is to speak truth. If Maryland could have said to its General Assembly that the clinic would have to be funded because no court could
affirm its destruction for First Amendment activity, the Assembly
would have been forced to choose: did it want a public law school, or
did it want to prevent lawsuits against Perdue? These types of choices
are, in fact, what legislatures are for-and that is the proper venue for
such a Hobson's choice. Instead, the traditional framework forces the
Hobson's choice on the professor.
Forcing a choice between speaking the truth and earning a living
is at the core of the pressure brought against a controversial academic.
This siege can frequently induce the behavior adhering to the state's
wishes, casting a "pall of orthodoxy" 2 2 2 over the university. But, to
give the final word to one of the architects of American academic
freedom, "[a] state may, in short, have a university or do without. But
it cannot have one, in the usual and proper sense, if it excludes ... the
method of free inquiry and free expression, which is necessary to the
functioning of this type of social institution." 2 23
APPENDIX

A: A

FORMAL MODEL OF ACADEMIC FREEDOM

Academic freedom may be thought of as a non-welfare-maximizing form of economic behavior. These behaviors defy classical economical theory because they suggest that an actor, rather than seeking
to maximize the actor's "welfare" or "utility," defined as "a person's
taste for goods, services, or other economic outcomes,"224 may seek to
behave in accordance with some value other than utility maximization. Akerlof and Kranton have attempted to show that these behaviors actually fit into the traditional utility function in a heretofore
unrecognized economic factor that they call "identity." 22 5 "Identity,"
to them, refers to an individual's social category assignment,2 26 and
they define an "identity utility" as constituting the utility gain from
acting in accordance with the norms and ideals of the individual's
social category assignment. 227 This model suggests four consequences:
222 See Shelton v. Tucker, 364 U.S. 479, 496 (1960).
223 Lovejoy, supra note 114, at 385.
224 GEORGE A. AKERLOF AND KRANTON, RACHEL E., IDENTITY ECONOMICS 17

U.P. 2010).
225 Id. at 17-18.
226 Id.
227 Id.

(Princeton
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"(1) people have identity-based payoffs derived from their own
actions; (2) people have identity-based payoffs derived from others'
actions; (3) third parties can generate persistent changes in these
payoffs; and (4) some people may choose their identity, but choice
may be proscribed for others." 228
The model plays out thus:229 social categories prescribe certain
activities for their members who then act according to their preferences. The model only matters if a person's preferences are contrary
to the prescription of the person's social category.230 If people perform activities for which they have a preference, they earn utility u. 23 1
If they perform activities which their social category does not prescribe, they lose utility I. 232 Knowing that another member of their
social category is acting contrary to the prescribed behavior causes a
loss of utility lo.233 Akerlof and Kranton also allow for responses to
behaviors that cause lo; in that event, the actor incurring Io may
respond at a cost c, avoiding lo and causing a utility loss I to the actor
contravening social prescriptions.234
Academic communities operate in the same way. For this purpose, academics may be regarded as carrying an identity that
prescribes that they support controversial speech. Even administrators who may not have started their careers in the academy are
expected to share its values. When academics are faced with negative
consequences for their speech, they can either agree to refrain from
speech (u - I,), or defend speech and accept the consequences. The
other members of the community may choose to incur Io by standing
by while their colleague incurs u - , or may choose to defend controversial speech. They would incur c, which amounts to the opportunity
cost of foregoing one's own controversial speech by instead defending
another's. They would also impose a cost of 1 on the professor at the
center of the controversy, representing both the identity utility loss of
watching others defend one's own speech and the welfare utility loss
of now owing one's defenders a favor, however that may be modeled.
228
229
230
between

Akerlof & Kranton, supra note, 92 at 717.
Id. at 727.
Id. If preferences are in accordance with social prescriptions, there is no tension
identity utility and welfare utility.

231 Id.

232 Id. at 728. The subscript s refers to "self."
233 Id. The subscript 0 refers to "other."
234 Akerlof & Kranton, supra note, 92 at 728.
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Finally, the pressure brought by an outside actor is modeled as a
"tax"235 assessed against an activity. Akerlof and Kranton only consider the effect of taxes on actions contrary to social prescriptions and
later in the game. 236 By considering the effect of a tax on activity in
conformance with social prescriptions, the model accurately describes
the academic community. The original model of identity economics
requires two actors with social prescriptions toward the same activity;
a person has preferences that create welfare utility when that person
acts in conformance with prescription, the other has preferences that
create welfare utility when the other acts contrary to prescriptionbut they suffer an identity utility loss then.237 In an academic community, it is fair to assume that every actor prefers action in conformance
with prescription. The model then would not apply.
Except for the exogenous action of the state in applying pressure.
By treating that pressure as a tax-a government-induced cost to performing an activity-on conforming activity, the state changes the utility calculations of the university and the professor. If the tax is
greater than the utility gained by acting in conformance, then the preference of the taxed actor would shift-and the taxed actor would
rather gain u - I,. Thus, the ability of the state to induce behavior in
the academic community relies entirely on the penalty it imposes. If
the state actor is the university administration itself, then the adverse
employment action is the tax. It becomes equivalent to I,, since the
choice being presented to a professor is to receive u = 0 (termination)
or to receive u (retention) and incur 1. 238 If u > s, then the professor
will accept the restriction, and the model may play out as discussed
above, with other professors taking on the role of actors preferring
conformance. If I, > u, then the professor will accept termination,
because the professor still prefers conformance to the value of controversial speech to the maintenance of employment.

235 Id. at 730-31.
236 Id.

237 Id. at 727-30.
238 Akerlof & Kranton, supra note 92, at 728-29.

