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INTRODUCTION

The Confrontation Clause of the Sixth Amendment to the United
States Constitution states, "In all criminal prosecutions, the accused
shall enjoy the right .

.

. to be confronted with the witnesses against

him."' Exactly what procedural rights this founding-era amendment
affords a criminal defendant, however, has recently become a topic of
much debate. In 2004, the Supreme Court sent shockwaves throughout the legal community when it overturned a 24 year-old precedent
and reinterpreted the scope of the Confrontation Clause in Crawford
v. Washington.2 The Court in Crawford held that "testimonial" statements by hearsay declarants are inadmissible under the Confrontation
Clause, unless witnesses are unavailable and defendants had prior
opportunity to cross-examine the witnesses. 3 This holding explicitly
abrogated the standard set forth in Ohio v. Roberts, which allowed the
admission of hearsay statements as evidence so long as they demonstrated "adequate 'indicia of reliability."'" Since Crawford, courts
have struggled to determine exactly what out-of-court statements
qualify as "testimonial,"5 a term the Crawford Court left to be spelled
out on "another day." 6
Last Term, the Court took a significant step toward defining the
meaning of "testimonial" in the highly controversial five-to-four decision in Melendez-Diaz v. Massachusetts.! In 2001, Louis E. Melendez* George Mason University School of Law, J.D. expected 2011; James Madison University,
B.A. 2008. Special thanks to Mom and Dad, whose love and support made this possible.
1 U.S. CONsr. amend. VI.
2 Crawford v. Washington, 541 U.S. 36 (2004).
3 Id. at 68.
4 Id. at 60-62; Ohio v. Roberts, 448 U.S. 56, 66 (1980).
5 See generally Giles v. California, 128 S. Ct. 2678 (2008); Danforth v. Minnesota, 128 S. Ct.
1029 (2008); Whorton v. Bockting, 549 U.S. 406 (2007); Davis v. Washington, 547 U.S. 813
(2006).
6 Crawford, 541 U.S. at 68.
7 129 S. Ct. 2527, 2530-36 (2009).
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Diaz was charged with distributing and trafficking cocaine.' After
arresting Melendez-Diaz, police found nineteen plastic bags filled with
white powder wedged between the back seats of the cruiser used to
transport him to the police station.' The police seized the bags and
submitted them to a state laboratory to perform a chemical analysis
on the powdery substance.io The lab performed the analysis and sent
the police three certificates, sworn to before a notary public, which
reported the weight of the seized bags and that the substance contained cocaine."
At trial, the prosecution submitted the certificates as evidence
against Melendez-Diaz, who objected, arguing that the decision in
Crawford "required the analysts to testify in person."1 2 The trial court
overruled the objection, and the Appeals Court of Massachusetts
upheld the conviction." The Supreme Court granted certiorari to
answer the question of whether a forensic analyst's laboratory report
prepared for use in a criminal prosecution is "testimonial" evidence
subject to the demands of Crawford, making the analyst witnesses
subject to cross-examination.14 Writing for the Court, Justice Antonin
Scalia held that the analysts' certificates in Melendez-Diaz were
"quite plainly affidavits" that fell "within the 'core class of testimonial
statements"' as described in Crawford."
While Justice Scalia wrote "this case involves little more than the
application of our holding in Crawford v. Washington,"l6 Justice
Anthony Kennedy emphatically criticized the majority's holding in his
dissent. 7 Justice Kennedy attacked the Court's holding that analysts
should be deemed witnesses under the Confrontation Clause, stating,
"The Framers were concerned with a typical witness-one who perceived an event that gave rise to a personal belief in some aspect of
the defendant's guilt," not a laboratory "analyst who conducts a scientific test far removed from the crime."'" Justice Kennedy further
8 Id. at 2530.
9 Id.
10 Id. at 2531.
11 Id.
12 Id.
13 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2531 (2009).
14 Id.

15 Id. at 2532 (quoting Crawford v. Washington, 541 U.S. 36, 51 (2004)).
16 Id. at 2542.
17 See id. at 2543-58 (Kennedy, J., dissenting).
18 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2551 (2009).

2010]

MELENDEZ-DIAz v. MASSACHUSETTS

125

stated that "[t]he Court purchases its meddling with the Confrontation
Clause at a dear price, a price not measured in taxpayer dollars
alone." 9 Justice Kennedy warned that guilty defendants would
receive a windfall by "go[ing] free, on the most technical grounds"
while "adding nothing to the truth-finding process. "20
To avoid giving criminal defendants the "windfall" that Kennedy
warned of, many states have scrambled in the wake of Melendez-Diaz
to change criminal procedures that are not in compliance with the
Court's ruling. 21 Yet there is still debate among many jurisdictions as
to exactly what procedures Melendez-Diaz requires to comply with
criminal defendants' Sixth Amendment rights. 22 Some states argue
that a statutory scheme in which the state provides the defendant the
right to subpoena the analysts and call them as hostile witnesses fulfills the state's obligations under the Confrontation Clause.2 3 In this
system, if the defendant chooses not to exercise this option, the state
is relieved of its obligation to present the analyst for cross-examination.2 4 Other states reject the "subpoena system"25 on the grounds
that the defendant's confrontation right is not adequately provided for
when the defendant is forced to call the analyst as his own witness or
otherwise waive the right.26 The Supreme Court granted certiorari in
Briscoe v. Virginia to answer the question of whether a state can
"avoid" its obligation to produce laboratory analysts as witnesses if it
19 Id. at 2550.
20 Id.

21 See Rosalind S. lelderman & Tom Jackman, Kaine Calls Session To Amend Laws On
Trial Testimony, WASH. POST, July 23, 2009, availableat http://www.washingtonpost.com/wp-dyn/
content/article/2009/07/22/AR2009072203533.html.
22 See generally Supreme Court Watch: CertiorariGranted in Briscoe v. Virginia: Confrontation Clause Case Set for 2010 Supreme Court Term, FiFERAi EVIDENCE Ri~vnw, (July 2, 2009),
http://federalevidence.com/blog/2009/july/certiorari-granted-briscoe-v-virginia-confrontationclause-case-2010-supreme-court-te (highlighting competing interpretations of what the Confrontation Clause requires).
23 See Magruder v. Commonwealth, 657 S.E.2d 113, 115-17 (Va. 2008); State v. Campbell,
719 N.W.2d 374, 378 (N.D. 2006); State v. Hughes, 713 S.W.2d 58, 62 (Tenn. 1986); State v.
Smith, 323 S.E.2d 316, 328 (N.C. 1984).
24 See Magruder, 657 S.E.2d at 115-17; Campbell, 719 N.W.2d at 378; Hughes, 713 S.W.2d
at 62; Smith, 323 S.E.2d at 328.
25 Frank Ferguson, Implicationsfor Briscoe v. Virginia, in Symposium Program, University
of Richmond Law Review, The Annual Survey of Virginia Law Symposium: Melendez-Diaz in
Virginia 110-11 (Nov. 12, 2009) (unpublished program, on file with the University of Richmond
Law Review).
26 See State v. Belvin, 986 So. 2d 516, 525 (Fla. 2008); State v. Birchfield, 157 P.3d 216, 220
(Or. 2007); Thomas v. United States, 914 A.2d 1, 19 (D.C. 2006).
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gives the accused the right to call the analyst as his own witness,27 but
recently vacated and remanded the case to the Virginia Supreme
Court "for further proceedings not inconsistent with the decision in
Melendez-Diaz v. Massachusetts."28 Because of the cursory nature of
this decision and dicta contained in Justice Scalia's majority opinion in
Melendez-Diaz stating that "subpoena systems" are constitutionally
impermissible, 2 9 it appears that the decision in Melendez-Diaz is likely
to remain the law of the land.
The Court's decision in Melendez-Diaz holds a number of practical implications for current and future criminal defendants and state
judicial systems throughout the country. This Note begins in Part I by
discussing the legal background surrounding the recent developments
in the Supreme Court's interpretation of the Confrontation Clause.
Using this discussion as a backdrop, Part I reviews the facts and examines the majority and dissenting opinions in Melendez-Diaz. Part I
concludes by analyzing the procedural history of the Supreme Court's
decision in Briscoe and discussing the implications of that decision.
Using the Commonwealth of Virginia as a representative subject for
analyzing states that will be forced to comply with Melendez-Diaz,
this Note argues in Part II that (1) there will be significant economic
costs associated with complying with the ruling in Melendez-Diaz; (2)
there will be significant social welfare costs associated with complying
with the ruling in Melendez-Diaz; and (3) although several options
exist in light of the Court's decision in Briscoe, allowing states to use
two-way video conferencing that would enable laboratory analysts to
testify remotely appears to be the most viable long-term solution for
states to decrease the economic and social welfare costs associated
with complying with the ruling in Melendez-Diaz.
I.

BACKGROUND

The Sixth Amendment's Confrontation Clause has traditionally
been viewed as a guarantee of a criminal defendant's right to an inperson cross-examination of a witness testifying against him,30 which
27 Petition for Writ of Certiorari, Briscoe v. Virginia, 129 S. Ct. 2858 (2008) (No. 07-11191).
28 Briscoe v. Virginia, 130 S. Ct. 1316 (2010) (per curiam).
29 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2540 (2009) (stating that the Confrontation Clause imposes a burden on the prosecution to present its witnesses, not on the defendant
to bring those adverse witnesses into court).
30 Mattox v. United States, 156 U.S. 237, 259-61 (1895).
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affords a trier of fact a satisfactory method of evaluating the truth of a
witness's statement."1 Though the Clause's language itself does not
contain any express limitations, the Supreme Court has stated that
interpreting the Clause without some qualifications would be "too
extreme."3 2 Section A of this Part examines the decision in Ohio v.
Roberts, which set forth a test to determine the reliability of hearsay
testimony when attempting to admit it as evidence. Section B examines the groundbreaking case Crawford v. Washington, which overturned the Roberts test and replaced it with a new standard, requiring
the exclusion of all "testimonial" hearsay evidence with limited exceptions. Section C reviews and analyzes the facts, procedure, and opinions in Melendez-Diaz. Finally, Section D concludes Part I by
reviewing the procedural history and discussing the future implications of the Supreme Court's decision in Briscoe v. Virginia.
A.

Ohio v. Roberts

In Ohio v. Roberts, the Supreme Court held that the statement of
a hearsay declarant who is not present for cross-examination at trial
"is admissible only if it bears adequate 'indicia of reliability."'3 3 In
Roberts, the respondent was arrested and charged with check forgery
and possession of stolen credit cards.34 During a preliminary hearing,
defense counsel questioned the victim's daughter in an attempt to
elicit an admission that she had given the defendant the checks and
credit cards, but had forgotten to tell him that she did not have permission to use them.35 The victim's daughter denied that she had
given the defendant the checks and credit cards but failed to appear at
trial.36 When the case went to trial, the defendant testified that the
victim's daughter had given him the checks and credit cards. 37 To
refute this claim, the State offered the transcript of the daughter's preliminary hearing testimony, pursuant to a state statute that allowed
the admission of prior testimony by a witness who cannot be produced
31 California v. Green, 399 U.S. 149, 160-61 (1970).
32 Ohio v. Roberts, 448 U.S. 56, 63 (1980) (remarking that a literal reading of the Confrontation Clause would abrogate virtually every hearsay exception, a result long rejected as unintended by the Framers).
33 Id. at 66.
34 Id. at 58.
35 Id.

36 Id. at 58-59.
37 Id. at 59.
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at trial.3 The respondent objected, asserting a violation of the Confrontation Clause and arguing that the Ohio Statute was
unconstitutional. 39
The Supreme Court held that the admission of the victim's
daughter's testimony did not violate the Sixth Amendment, and
announced a two-part test to determine the admissibility of such statements. 4 0 First, the Court stated that "the prosecution must either produce, or demonstrate the unavailability of, the declarant whose
statement it wishes to use against the defendant." 4 1 Second, the Court
stated that such statements must bear "adequate 'indicia of reliability,"' which can be established by showing that a statement "falls
within a firmly rooted hearsay exception" or demonstrates "particularized guarantees of trustworthiness." 42
B.

Crawford v. Washington

In 2004, the Supreme Court overturned its decision in Ohio v.
Roberts when it held that the Confrontation Clause acts as an absolute
bar to "testimonial" hearsay evidence, unless the witness is unavailable and the defendant had the "prior opportunity for cross-examination."4 3 In Crawford, the petitioner stabbed a man that he believed
had tried to rape his wife." At his trial, the prosecution played a
recorded statement of his wife describing the stabbing for the jury, but
the petitioner had not had an opportunity to cross-examine his wife
about this statement. 45 After being convicted, the petitioner appealed,
arguing that he had been denied his constitutional right to confront
the witnesses against him. 46 After determining that the statement was
"reliable" according to the Roberts test, the Washington Supreme
Court upheld the petitioner's conviction.4 7
The Supreme Court granted certiorari to determine whether the
Roberts test "stray[ed] from the original meaning of the Confronta38 Ohio v. Roberts, 448 U.S. 56, 59 (1980).

39 Id.
40 Id. at 65.
41 Id.

Id. at 66.
43 Crawford v. Washington, 541 U.S. 36, 68 (2004).
42

44 Id. at 38.
45 Id.

46 Id. at 40-42.
47 Id. at 41.
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tion Clause" as the petitioner suggested.4 8 In resolving the issue, the
Court first stated that a reading of the constitutional text alone is not
enough.4 9 The Court then went into a historical analysis of the Confrontation Clause to better understand its meaning. 0 The Court
stated that history supported two inferences about the Sixth Amendment's meaning."1 First, "use of ex parte examinations as evidence
against the accused" was the "the principal evil at which the Confrontation Clause was directed .... "52 Second, "the Framers would not
have allowed admission of testimonial statements of a witness who did
not appear at trial unless he was unavailable to testify, and the defendant had had a prior opportunity for cross-examination.""
Writing for the Court, Justice Scalia stated that the Roberts test
failed to be "faithful to the original meaning of the Confrontation
Clause" as it "depart[ed] from the historical principles identified" in
two main ways.54 First, it is "too broad" as it "applies the same mode
of analysis whether or not the hearsay consists of ex parte testimony."" Second, the test is "too narrow" as "[it admits statements
that do consist of ex parte testimony upon a mere finding of reliability."" The Court stated that "[t]he Roberts test allows a jury to hear
evidence, untested by the adversary process, based on a mere judicial
determination of reliability[," and did not exist as a common law
exception to the Confrontation Clause at the time of the framing.
Further, Justice Scalia reasoned that "[d]ispensing with confrontation
because testimony is obviously reliable is akin to dispensing with jury
trial because a defendant is obviously guilty. This is not what the
Sixth Amendment prescribes." 8
The Court rejected the "malleable" Roberts test and adopted a
standard that prohibits the admission of testimonial evidence unless
the witness is unavailable and the defense had the "prior opportunity
at 42.
Crawford v. Washington, 541 U.S. 36, 42-43 (2004).
50 Id. at 43-45.
51 Id. at 50.
52 Id.
53 Id. at 53-54.
54 Id. at 60.
55 Crawford v. Washington, 541 U.S. 36, 60 (2004).
56 Id.
57 Id. at 62.
58 Id.
48 Id.
49
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for cross-examination," 59 allowing only those exceptions to the confrontation right that were established at the founding.6 0 Thus, "Where
testimonial statements are at issue, the only indicium of reliability sufficient to satisfy constitutional demands is the one the Constitution
actually prescribes: confrontation."6 1 The Court then reversed the
petitioner's conviction, holding that admitting the statement despite
no prior opportunity to cross-examine was a violation of the Sixth
Amendment.6 2
Under the new Crawford standard, unreliable hearsay such as
offhand, overheard remarks are non-testimonial and therefore do not
run afoul of the Confrontation Clause.6 3 On the other hand, some
reliable hearsay such as ex parte examinations are constitutionally
inadmissible because they are testimonial."' The Court left "for
another day any effort to spell out a comprehensive definition" of
what is "testimonial," even acknowledging that this would cause
"some interim uncertainty." 65 The Court did provide some guidance,
however, stating that testimony is usually "a solemn declaration or
affirmation made for the purpose of establishing or proving some
fact." 66 The Court went on to list ex parte in-court testimony, affidavits, custodial examinations, prior testimony that the defendant was
unable to cross-examine, and "similar pretrial statements that declarants would reasonably expect to be used prosecutorially" as being
within a "core class" of testimonial statements. 7

59 Id. at 60, 68.
60 Id. at 54.
61 Crawford v. Washington, 541 U.S. 36, 68-69 (2004).
62 Id.

63 Id. at 51.
64 Id.

65 Id.at 68 & n.10.
66 Id. at 51 (internal quotations and citations omitted).
67 Crawford v. Washington, 541 U.S. 36, 51 (2004) (internal quotations and citations omitted). See also Davis v. Washington, 547 U.S. 813, 826-28 (2006) (applying Crawford and concluding that a victim's statements made during a 9-1-1 call were not "testimonial" because the
statements' primary purpose was to assist police in an ongoing emergency, thus the victim was
not a "witness").
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The Decision in Melendez-Diaz
1. Facts

In 2001, Boston police received a tip that a Kmart employee was
involved in suspicious activity when an informant stated that the
employee repeatedly received phone calls at work, after which he
would be picked up by a blue sedan, only to return shortly thereafter.68 in response, police set up surveillance and witnessed the same
suspicious activity described by the informant.69 When the employee
returned, police detained and searched the employee, finding "four
clear white plastic bags containing a substance resembling cocaine." 0
The police then arrested the vehicle's two other occupants, one of
whom was Melendez-Diaz, and all three men were placed in a police
car." During their transport to the police station, officers observed
the arrested passengers "fidgeting and making furtive movements in
the back of the car."72 Police subsequently searched the police car and
found a plastic bag containing 19 smaller plastic bags hidden between
the seats. 3 The police submitted the bags and their contents to a laboratory to conduct chemical analysis.7 4 Melendez-Diaz was charged
with distribution and drug trafficking of cocaine in an amount
between 14 and 28 grams under the Massachusetts Controlled Substances Act.75
At trial, the prosecution placed the bags seized from the police
car into evidence along with three "certificates of analysis" showing
the results of the chemical analysis performed by the laboratory.7 6
The certificates reported the weight of the seized bags and stated that
the substance contained cocaine.n In accordance with Massachusetts
law, the certificates were sworn to before a notary public by laboratory analysts.78 Melendez-Diaz objected to the admission of the certif68 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2530 (2009).
69
70
71
72

Id.
Id.
Id.
Id.

73 Id.

74 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2530 (2009).
7 Id. (citing MASS. GEN. LAws ch. 94C, § 32A (2010)).
76 Id. at 2531-32.
77 Id. at 2531.
78 Id. (citing MASS. GEN. LAWS ch. 113,

§ 13

(2010)).
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icates, arguing that the decision in Crawford required the laboratory
analysts to testify in person. The trial court overruled the objection
and the certificates were admitted as prima facie evidence of the composition, quality, and weight of the substance analyzed.so
At trial, a jury found Melendez-Diaz guilty." He appealed, arguing that the admission of the certificates violated his Sixth Amendment right to be confronted by witnesses against him.82 The Appeals
Court of Massachusetts rejected this argument, citing controlling precedent "which held that the authors of certificates of forensic analysis
are not subject to confrontation under the Sixth Amendment."83 The
Supreme Judicial Court of Massachusetts denied review, and the
Supreme Court granted certiorari to determine whether the laboratory certificates were "testimonial" under Crawford.'
2. Majority Opinion
The majority opinion, delivered by Justice Scalia, held that under
Crawford, the laboratory certificates "were testimonial statements
and the analysts were 'witnesses' for purposes of the Sixth Amendment." Thus, "Absent a showing that the analysts were unavailable
to testify at trial and that petitioner had a prior opportunity to crossexamine them, petitioner was entitled to 'be confronted with' the analysts at trial."8 6 The Court then stated that determining whether laboratory certificates were "testimonial" involved a "rather
straightforward application of [the] holding in Crawford."8 7
The Court began its analysis by finding "little doubt that the documents at issue in this case fall within the 'core class of testimonial
statements"' set forth in Crawford, which explicitly lists affidavits."
To the majority, the laboratory certificates were "quite plainly affidavits: 'declaration[s] of facts written down and sworn to by the declar'9 Id.
80 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2531 (2009).
81 Id.
82 Id.
83 Id.
84 Id.

85 Id. at 2532.
86 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2532 (2009).
87 Id. at 2532-33.
88 Id. at 2532 (quoting Crawford v. Washington, 541 U.S. 36, 51 (2004)).
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ant before an officer authorized to administer oaths."'"9 The Court
then explained that because the certificates were statements made to
establish a past fact, they functioned as the equivalent of in-court testimony, "doing 'precisely what a witness does on direct examination."' 90 Additionally, the Court stated that the statements at issue
were made under circumstances that would lead an objective person
to reasonably believe that they would be made available later at trial
(satisfying another factor stated in Crawford), as their "sole purpose"
was to provide prima facie evidence as to the analyzed substance's
weight, composition, and quality."1
After finding the laboratory certificates to be "testimonial" under
Crawford, Justice Scalia used the remainder of the opinion as a rebuttal to the dissent.9 2 Before addressing each argument specifically, Justice Scalia attempted to "assure the reader of the falsity of the
dissent's opening alarum" that the rule governing the admission of
scientific evidence that had been established for 90 years was being
casually eliminated.93 In doing so, he pointed out that the dissent
relied on cases from the past 30 years, which, in turn, relied upon the
recently-overturned Ohio v. Roberts.94 The majority stated that the
"dire predictions" presented by the dissent were inaccurate, as "[i]t is
unlikely that defense counsel will insist on live testimony whose effect
will be merely to highlight rather than cast doubt upon the forensic
analysis."" Ultimately, Justice Scalia argued that the dissent was
merely attempting to overturn Crawford by "resurrecting Roberts"
five years later. 96
Justice Scalia also addressed the petitioner's argument that no
Confrontation Clause violation occurred in this case because petitioner had the ability to subpoena the analyst through a state statute. 97
Justice Scalia explained that statutes allowing defendants to call the
laboratory analyst who produced a certificate of forensic analysis
89 Id. (quoting BLACK'S LAw DICnONARY 66 (9th ed. 2009)).

90 Id. (quoting Davis v. Washington, 547 U.S. 813, 830 (2006)).
91 Id. (quoting Crawford v. Washington, 541 U.S. 36, 52 (2004); MASS. GEN. LAWS ch. 111,

§ 13 (2010)).
92 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2532-42 (2009).
93 Id. at 2533 (citing Melendez-Diaz, 129 S. Ct. at 2543 (Kennedy, J., dissenting)).
94 Id.

95 Id. at 2542.
96 Id. at 2533.
97 Id. at 2540.
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being used against them are unconstitutional. 8 In dicta, Justice Scalia
stated, "Converting the prosecution's duty under the Confrontation
Clause into the defendant's privilege under state law or the Compulsory Process Clause shifts the consequences of adverse-witness noshows from the State to the accused."99 Justice Scalia furthered his
argument by stating "the Confrontation Clause imposes a burden on
the prosecution to present its witnesses, not on the defendant to bring
those adverse witnesses into court." 00
On the other hand, Justice Scalia explained that "notice and
demand" statutes which require the prosecution to provide notice to
the defendant of its intent to use an analyst's report as evidence at
trial, after which the defendant is given a period of time in which he
may object to the admission of the evidence and demand the analyst's
10 To support this contention,
appearance at trial, are constitutional.o
Justice Scalia stated, "The defendant always has the burden of raising
his Confrontation Clause objection; notice-and-demand statutes simply govern the time within which he must do so."' 0 2 Justice Scalia further suggested, "States are free to adopt procedural rules governing
objections."1 03
3. Dissent
Justice Kennedy, joined by Chief Justice Roberts, Justice Breyer,
and Justice Alito, observed that "[w]e learn now that we have misinterpreted the Confrontation Clause . . . for the first 218 years of its

existence," as "[u]ntil today, scientific analysis could be introduced
into evidence without testimony from the 'analyst' who produced
it."1 0 4 Justice Kennedy went on to say that "the Court purchases its
meddling with the Confrontation Clause at a dear price, a price not
measured in taxpayer dollars alone. Guilty defendants will go free ...
as a direct result of today's decision . . . ."o He later summed up his
fears by stating that the Court's holding would provide "a windfall to
98 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2540 (2009).
99 Id.
100 Id.
101 Id. at 2541.
102 Id.
103 Id.

104 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2543 (2009) (Kennedy, J., dissenting).
105 Id. at 2550.
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defendants," which is not justified by trial deficiencies, history, or constitutional precedent.10 6
The dissent's main point of contention was with the absence of
any "attempt to acknowledge the real differences between laboratory
analysts who perform scientific tests and other, more conventional,
Justice Kennedy began addressing this
witnesses" by the Court.'
issue by observing that the Confrontation Clause neither contains the
word "testimonial" nor refers to "testimonial statement[s]."os
Rather, the dissent claimed that "the Clause refers to conventional
'witnesses'-meaning one who witnesses (that is, perceives) an event
that gives him or her personal knowledge of some aspect of the defendant's guilt." 109 Justice Kennedy supported this argument by stating
that: (1) "a conventional witness recalls events observed in the past,
while an analyst's report contains near-contemporaneous observations
of the test[;]""o (2) "an analyst observes neither the crime nor any
human reaction related to it[;]""' and (3) "a conventional witness
1 12
responds to questions under interrogation."
Next, the dissent argued that although there were no forensic
scientists at the time of the Framers, they did have copyists, who were
another kind of unconventional witness.' 13 The role of a copyist was
to copy records for the purpose of criminal prosecution and prepare
an affidavit certifying its truth and accuracy.1 14 Justice Kennedy stated
that "[s]uch a certificate is beyond question a testimonial statement
under the Court's definition[,]" but was "accepted [during the Framers' era] without hesitation by American courts."" To the dissenting
justices, "insisting that every author of a testimonial statement appear
for confrontation . . . does violence to the . . . conception of the right

to confront 'witnesses against' the defendant."l 6
In addition, the dissent pointed out that the majority's holding
will not advance the purposes of the Confrontation Clause, as labora106 Id.
107 Id. at 2543.
108 Id. at 2550-51.
109 Id. at 2551.

110 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2551 (2009).
M1 Id. at 2552.
112 Id.
113 Id. at 2552-53.
114 Id. at 2553.
115 Id.

116 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2553-54 (2009).
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tory analysts are essentially neutral and there had been no reason
offered to suggest that defendants have trouble subpoenaing analysts
in cases where their analysis is in dispute.' 17 In support, Justice Kennedy suggested that "[iut is not plausible that a laboratory analyst will
retract his or her prior conclusion upon catching sight of the defendant," as "the analyst is far removed from the particular defendant
and, indeed, claims no knowledge of personal guilt.""' To the dissent,
the facts of Melendez-Diaz illustrated the "formalistic and pointless"
nature of the majority's holding, as the petitioner in the case knew
well in advance of trial that the laboratory certificates would be introduced as evidence against him, yet he made no effort before or during
trial to challenge them through a number of well-established
methods. 119
Justice Kennedy also questioned who is to be considered the
"analyst" for purposes of the Confrontation Clause, 20 an argument
conspicuously not rebutted in the majority opinion.12 ' The dissent
pointed out that at least four people often play a role in a test for the
presence of illegal drugs: (1) the person who prepares a sample by
putting it in a testing machine and retrieving the machine's printout;
(2) the person who interprets the printout; (3) a person who calibrates
the machine and certifies it is in good working order; and (4) the person who certifies that the others followed established procedure.1 22
Each of these people has the potential to introduce some form of
error in the test results, and therefore, the dissent argued that under
the majority's opinion, each of these people must be required to
appear in court for confrontation.123 If that is the case, the dissent
claimed "then the Court has, for all practical purposes, forbidden the
use of scientific tests in criminal trials."I 24
D. Briscoe v. Virginia
The Supreme Court's ruling in Melendez-Diaz appeared to be in
danger when, a mere four days after the decision was handed down,
"7 Id. at 2547-48.
118 Id. at 2548.
119 Id. at 2547-48.
120 Id. at 2544-46.

121 See generally id. at 2543-61 (majority opinion).
122 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2554 (2009) (Kennedy, J. dissenting).
123 Id. at 2544-45.
124 Id.
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the Court granted certiorari in Briscoe v. Virginia on June 29, 2009.
Briscoe dealt with a state's obligations in providing the confrontation
right in cases involving the admission of laboratory certificates of
analysis. The question presented by the petitioner in Briscoe was:
If a state allows a prosecutor to introduce a certificate of forensic laboratory analysis, without presenting the testimony of the analyst who
prepared the certificate, does the state avoid violating the Confrontation Clause of the Sixth Amendment by providing that the accused has
125
a right to call the analyst as his own witness?
1. Facts and Procedure
Briscoe made its way to the Supreme Court from two similar
cases that were consolidated on appeal to the Virginia Supreme
Court. 126 Each of these cases involved defendants convicted of crimes
related to the possession of cocaine.127 In February 2005, police
officers executed a search warrant of Mark Briscoe's residence in
Alexandria, Virginia.128 During the search, the officers seized what
they thought was cocaine, along with other items usually associated
with the distribution of cocaine which "appeared to have deposits of
drug residue on them."1 29 Police also seized a white, rock-like substance wrapped in plastic from Briscoe's pocket during a search of his
person. 13 0
In June 2005, Sheldon Cypress was a passenger in a vehicle that
was pulled over by a Virginia State Trooper because it had improperly
tinted windows.' 3 ' During the stop, the driver consented to a search
of the vehicle, during the course of which the trooper found two
plastic bags "containing a 'chunky white substance' that the trooper
125

Petition for Writ of Certiorari, Briscoe v. Virginia, 129 S. Ct. 2858 (2008) (No. 07-

11191).
126 See Magruder v. Commonwealth, 657 S.E.2d 113, 115, 117 (Va. 2008), cert. granted sub
nom. Briscoe v. Virginia, 129 S. Ct. 2858 (2008) (No. 07-11191), remanded, Briscoe v. Virginia,
130 S. Ct. 1316 (2010) (per curiam).
127 Magruder, 657 S.E.2d at 117.
128 Id.
129 Id.
130 Id.
131 Id. at 116.
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suspected was crack cocaine."1 32 The evidence was seized and Cypress
was arrested."
After the arrests, the cases against Briscoe and Cypress followed
substantially similar procedural paths: In each, the prosecution submitted the seized evidence to have the substances tested by forensics
laboratories. 13 4 In certificates of analysis, laboratory analysts in both
cases reported that the tested substances contained cocaine.3 5 Briscoe and Cypress were charged with multiple drug-related crimes, and
at both trials the prosecution sought to enter the certificates of analysis into evidence. 136 Defense counsel for Briscoe and Cypress both
objected, arguing that under Crawford, the certificates were "testimonial," making their admission into evidence without presenting the
analysts at trial for cross-examination a violation of the Confrontation
Clause. 137 Neither defendant attempted to call a laboratory analyst as
his own witness.'3 8
In Cypress's case, the judge held that the certificates were not
"testimonial" under Crawford, and overruled his objection.'3 9 The
Court of Appeals denied Cypress' appeal in an unpublished per
curiam order, holding that "Cypress waived his right to confront the
forensic analyst who prepared the certificate of analysis because he
did not utilize the procedure set forth in Virginia Code § 19.2187.1."140 Virginia Code § 19.2-187.1, referred to as a "subpoena system," 14 1 sets forth a procedure that guarantees criminal defendants the
right to subpoena a laboratory analyst and call him for cross-examination as a hostile witness. 14 2 The statute reads, in part:
132 Magruder v. Commonwealth, 657 S.E.2d 113, 116 (Va. 2008), cert. granted sub nom.
Briscoe v. Virginia, 129 S. Ct. 2858 (2008) (No. 07-11191), remanded Briscoe v. Virginia, 130 S.
Ct. 1316 (2010) (per curiam).
133 Magruder, 657 S.E.2d at 116.
134
135
136
137

Id. at 115-17.
Id.
Id. at 116-17.

Id.
138 Magruder v. Commonwealth, 657 S.E.2d 113, 116 (Va. 2008), cert. granted sub nom.
Briscoe v. Virginia, 129 S. Ct. 2858 (2008) (No. 07-11191), remanded Briscoe v. Virginia, 130 S.
Ct. 1316 (2010) (per curiam).
139 Magruder, 657 S.E.2d at 116.
140 Id. (citation omitted).
141 Frank Ferguson, Implications for Briscoe v. Virginia, in Symposium Program, University of Richmond Law Review, The Annual Survey of Virginia Law Symposium: Melendez-Diaz
in Virginia 110-11 (Nov. 12, 2009) (unpublished program, on file with the University of Richmond Law Review).
142 VA. Co)iI ANN. § 19.2-187.1 (2010).
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The accused in any hearing or trial in which a certificate of analysis is
offered into evidence shall have the right to call the person performing
such analysis or examination or involved in the chain of custody as a
witness therein, and examine him in the same manner as if he had
been called as an adverse witness. Such witness shall be summoned
and appear at the cost of the Commonwealth.14 3
The circuit court overruled Briscoe's objection to the admission of the
certificates of analysis, "holding that the procedure in Code § 19.2187.1 preserved his right to cross-examine the forensic analyst."l"
The Court of Appeals later denied Briscoe's appeal, stating that by
failing to follow the statutory procedure set forth in Virginia Code
§ 19.2-187.1, "Briscoe waived his constitutional right to confront the
forensic analyst who prepared the certificates."1 45
The Supreme Court of Virginia consolidated the cases on appeal
and affirmed the convictions below.146 The court held that, assuming
the certificates of analysis were "testimonial," (1) the procedure in
Virginia Code § 19.2-187.1 provides adequate safeguards of a criminal
defendant's confrontation right because it "supplies the 'elements of
confrontation-physical presence, oath, cross-examination, and observation of demeanor by the trier of fact' ;147 (2) the argument that the
statute impermissibly shifts the burden of calling the analyst to testify
from the prosecution to the defense is not cognizable under the Sixth
Amendment because the "Confrontation Clause guarantees only the
opportunity for effective cross-examination";148 and (3) the defendants' failure to utilize the procedure set forth in § 19.2-187.1 amounted
to a knowing and intelligent waiver of their rights to confront the
forensic analysts. 14 9 Petitioners then appealed to the Supreme Court

143 Id.

144 Magruder v. Commonwealth, 657 S.E.2d 113, 117 (Va. 2008), cert. granted sub nom.
Briscoe v. Virginia, 129 S. Ct. 2858 (2008) (No. 07-11191), remanded Briscoe v. Virginia, 130 S.
Ct. 1316 (2010) (per curiam).
145 Magruder, 657 S.E.2d at 117-118 (citing Brooks v. Commonwealth, 638 S.E.2d 131, 134
(Va. Ct. App. 2006)).
146 Id. at 117-19.
147 Id. at 120 (quoting Maryland v. Craig, 497 U.S. 836, 846 (1990)).
148 Id. at 122 (quoting United States v. Owens, 484 U.S. 554, 559 (1988) (internal quotation
marks omitted)).
149 Id. at 122-25.
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on May 29, 2008, but the decision on certiorari was held pending the
Melendez-Diaz decision. 5 o

2. The Supreme Court's Decision and Its Implications
Briscoe and Cypress petitioned the Court, arguing in pertinent
part that Virginia's "subpoena system" was unconstitutional as it
impermissibly shifted the burden of producing evidence to the defense
by requiring the defense to subpoena the lab analysts and call them as
adverse witnesses."5 ' Virginia's "subpoena system" is not entirely
unique among the states, as similar statutory schemes have been
affirmed by the highest state courts in North Carolina, North Dakota,
and Tennessee as conforming with the Confrontation Clause.15 2 However, high courts in Florida, Oregon, and the District of Columbia,
have expressly rejected "subpoena system" statutes in their states."'
It would appear that resolving the apparent split among state
courts on this issue would have been the primary motivation for granting certiorari in Briscoe, but Justice Souter's retirement just days after
he joined the majority opinion in Melendez-Diaz suggests otherwise.
Some commentators have argued that because Justice Sotomayor, a
former prosecutor who was slated to succeed Justice Souter at the
time of his retirement, had "a record on criminal law issues that
appears to be somewhat more prosecution-oriented than Justice Souter's ha[d] been," the dissenters from Melendez-Diaz could possibly
have attained the five votes necessary to reconsider or limit that decision in Briscoe."' This prediction appears to have been incorrect, as
the Court decided in a per curiam opinion to vacate and remand Briscoe to the Virginia Supreme Court for further consideration in light of
Melendez-Diaz. "

Vacating and remanding Briscoe likely implies that either Justice
Sotomayor did not change the dynamic of the Court from the original
majority in Melendez-Diaz or that she did not want to overturn such a
recent precedent. Today, Melendez-Diaz still stands as good law.
150

See Petition for Writ of Certiorari, Briscoe v. Virginia, 129 S. Ct. 2858 (2008) (No. 07-

11191).
Brief of Petitioners at 7, Briscoe, 129 S. Ct. 2868 (2009) (No. 07-11191).
Id. at 5-6.
153 Id. at 6-8.
154 Lyle Denniston, Is Melendez-Diaz Already Endangered? SCOTUSBLoG (June 29,
2009), http://www.scotusblog.com/2009/06/new-lab-report-case-granted/.
155 Briscoe v. Virginia, 130 S. Ct. 1316 (2010) (per curiam).
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While the Court's decision in Briscoe answered many questions concerning the viability of the Court's ruling in Melendez-Diaz, it left two
important questions unanswered: (1) Who must testify to the substance of a forensic laboratory test; and (2) how must the witnesses
testify?
II.

ARGUMENT

Those states whose laws are not in compliance with the ruling in
Melendez-Diaz will inevitably be forced to make legislative and other
procedural changes to make their criminal justice systems once again
constitutional. Virginia in particular has "become center stage in how
courts and law enforcement will deal with this new landmark ruling." 15 6 Shortly after the decision in Melendez-Diaz, Virginia scrambled to call a special legislative session to fix its current "subpoena
system," which it perceived as possibly violating the Court's recent
holding.15 7 As a result of the special session, the Virginia Legislature
passed HB 5007 to ensure compliance with Melendez-Diaz.'" HB
5007 modified Virginia's old statute to closely reflect the "notice and
demand" statutes used in several other states, which were also specifically approved in the majority opinion of Melendez-Diaz.i" Under
the new statute, a Commonwealth's Attorney gives a copy of a certificate of analysis to the defendant at least 28 days prior to trial with a
notice that they have 14 days to object to the introduction of the certificate and demand that the Commonwealth produce the person who
conducted the analysis.' 60 If the defendant fails to demand that the
156 Daniel K. Albacher, Why Ken Cuccinelli's "Legislative Fix" Will Keep the Courts and
Law Enforcement at Square One, Biui. COMMONWEALTH (July 23, 2009), http://www.blue
commonwealth.com/diary/965/why-ken-cuccinellis-legislative-fix-will-keep-the-courts-and-lawenforcement-at-square-one.html.
157 Univ. of Richmond Law Review, Richmond Law Review to Host Symposium on
Melendez-Diaz Decision and Virginia's Recent Legislation, http://news.richmond.edu/releases/
article/default/390/richmond-law-review-to-host-symposium-on-melendez-diaz-decision-andvirginias-recent-legislation.html (last visited August 12, 2010).
158 Michael Sluss, Assembly Passes Law on Forensic Evidence Testimony, ROANOKI TIMES,
Aug. 20, 2009, available at http://www.roanoke.com/politics/wb/215989.
159 Jescey French & Robie Ingram, Melendez-Diaz in Virginia: Summary of Recent Legislation, in Symposium Program, University of Richmond Law Review, The Annual Survey of Virginia Law Symposium: Melendez-Diaz in Virginia 41 (Nov. 12, 2009) (unpublished program, on
file with the University of Richmond Law Review).
160 Id.
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prosecution produce the analyst at trial, the defendant effectively
waives his right to confront that witness. 6 '
While these changes appear to comport with Melendez-Diaz, the
long-term costs of their implementation are still unknown. As Virginia has taken "center stage" in how courts and law enforcement deal
with Melendez-Diaz, Virginia will be the subject of analysis in this
Note for evaluating the economic and social impact on states forced to
comply with the decision in Melendez-Diaz and for suggesting possible long-term solutions to reduce those costs. Section A of this Part
will analyze the economic costs of complying with Melendez-Diaz in
Virginia and discuss some possible solutions to reduce the negative
economic effects. Section B will analyze the social welfare costs of
complying with Melendez-Diaz in Virginia and discuss some possible
solutions to reduce these negative social welfare effects. Finally, Section C of this Part will suggest and analyze possible long-term solutions with constitutional implications that could reduce the economic
and social costs associated with complying with Melendez-Diaz.
A.

Economic Costs

The immediate economic problem associated with complying
with Melendez-Diaz is obvious: By requiring the prosecution to produce a laboratory analyst in every case in which the prosecution seeks
to introduce a certificate of analysis as evidence at trial, laboratory
analysts will be taken away from their jobs at the laboratory and will
be forced to travel to court and testify. This will, in turn, create a need
to hire more analysts or require analysts to work overtime to make up
for the hours lost in the laboratory. Obviously, hiring more analysts
or paying current analysts overtime wages will force Virginia or similarly situated states to spend more money to prosecute criminals.
While analysts will be required to testify in all cases where the
prosecution seeks to introduce a certificate of analysis at trial, drugs
and toxicology cases make up the largest share of these cases and will
cause the greatest impact on states not in compliance with MelendezDiaz.162 The Virginia Department of Forensic Science (VDFS)
161 Id.
162 Michael

Doucette & Frank Ferguson, Commonwealth's Response and Concerns, in
Symposium Program, University of Richmond Law Review, The Annual Survey of Virginia Law
Symposium: Melendez-Diaz in Virginia 69 (Nov. 12, 2009) (unpublished program, on file with
the University of Richmond Law Review).
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employed 64 chemical analysts in 2008, according to the VDFS Service Area Strategic Plan dated August 12, 2008.163 The 2008 Crime in
Virginia report by the Virginia State Police listed 33,217 drug arrests
for that year.'" Assuming each of these drug arrests led to a chemical
analysis of drugs seized during the arrests, each analyst would perform
on average 519 analyses per year, giving a rough indication of the volume of work VDFS analysts faced in the years before the decision was
handed down in Melendez-Diaz.
Recently, one Commonwealth's Attorney and the Deputy Attorney General of Virginia estimated that, in complying with MelendezDiaz, VDFS analysts will now be forced to spend on average three to
four days per week out of the lab traveling to different courthouses
within their respective regions to testify on the results of the analyses
they have performed. 16 5 They also stated that this will require Virginia
to hire three to four times the number of analysts that VDFS
employed before Melendez-Diaz .166 "Given the [fiscal year] 2010
budget amount of $8,261,000.00 for chemists, [Virginia is] facing an
immediate budgetary increase of between $24,783,000.00 and
$33,044,000.00.",167 Additionally, Virginia will need to purchase
between 60 and 70 vehicles for transporting the analysts or reimburse
168
the analysts at the prevailing travel rate of about 50 cents per mile.
In 2008, there were also 28,227 driving while intoxicated (DWI)
arrests in Virginia. Each of these arrests resulted in a breath or blood
test, unless the arrestee refused to provide a breath or blood sample.169 Virginia law permits the arresting officer to perform breath
tests, but because of the officer turnover rate in Virginia, many junior
officers do not have the training necessary to conduct the breath
tests.170 When an officer without the training to conduct a breath test
makes an arrest for DWI, the situation necessitates the involvement of
163 Id.
164 Id.
165 Id.
166 Id. at 69-70.
167 Id. at 70.

168 Michael Doucette & Frank Ferguson, Commonwealth's Response and Concerns, in
Symposium Program, University of Richmond Law Review, The Annual Survey of Virginia Law
Symposium: Melendez-Diaz in Virginia 70 (Nov. 12, 2009) (unpublished program, on file with
the University of Richmond Law Review).
169 Id.
170 Id.
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a second officer to perform the test."' If more officers are involved in
these situations, more officers will be required to go to court and testify, compelling Virginia to hire more police officers or pay more overtime to make up for the lack of officer presence on the streets.'72
While the long-term costs of the changes made in response to
Melendez-Diaz are unknown, the VDFS has produced some rather
startling data in the months immediately following the decision. During the month Melendez-Diaz was decided, VDFS received 582 total
subpoenas for lab analysts to testify in court on the results of their
work.173 The total number of subpoenas in the previous two months
(May and April) were roughly equal. 74 In July, the month following
Melendez-Diaz, the number of subpoenas received by VDFS more
than tripled to a total of 1,885. In August and September, the number
of VDFS subpoenas decreased slightly, but was still nearly triple the
amount of the average pre-Melendez-Diaz month.
As a result of the drastic increase in the number of analyst subpoenas, the VDFS has also experienced a similar increase in the total
number of hours that analysts are out of the laboratory.176 During
June, the month when Melendez-Diaz was decided, VDFS lab analysts
spent a total of 465 hours out of the laboratory, and an average of 335
total hours in April and May."'7 In July, the month immediately following the decision, lab analysts spent 855 total hours out of the laboratory. 7 1 Unlike the number of subpoenas, however, the total
number of hours analysts spent out of the laboratory in the following
months continued to increase to a total of 1,207 in September.179 To
make matters more difficult, the VDFS Chief Deputy Director noted
that the analysts were testifying in only about 25 percent of the cases
171 Id.
172 Id.

173 Gail Jaspen & Stephanie Merritt, Duties and Pressures Imposed on the Department of
Forensic Science, in Symposium Program, University of Richmond Law Review, The Annual
Survey of Virginia Law Symposium: Melendez-Diaz in Virginia 92 (Nov. 12, 2009) (unpublished
program, on file with the University of Richmond Law Review).
174 Id.
175 Id.
176 Id.
177 Id.
178 Id.
179 Gail Jaspen & Stephanie Merritt, Duties and Pressures Imposed on the Department of

Forensic Science, in Symposium Program, University of Richmond Law Review, The Annual
Survey of Virginia Law Symposium: Melendez-Diaz in Virginia 92 (Nov. 12, 2009) (unpublished
program, on file with the University of Richmond Law Review).
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in which they were subpoenaed, and backlogs have grown while analysts try to keep up with the increased workload."so Between September and November 2009, chemists put in 336 hours of overtime, and
mileage reimbursement for analysts traveling to testify in court
increased 950 percent during that period.' 8 '
In the short term, former Virginia Governor Tim Kaine suggested
that Virginia pay the analysts more overtime.182 A number of possible
long-term solutions have also been suggested, but not without their
own significant price tags or drawbacks. One obvious long-term solution would be to simply hire more chemists, but the Director of the
3
VDFS says that "budget restraints make that difficult."'1
Another long-term solution that could reduce the economic
impact of Melendez-Diaz involves drug tests in the field. While Virginia Code §19.2-188.1 allows police officers to testify at trials for misdemeanor marijuana possession as to the results of a marijuana field
test so long as the defendant is notified of his right to have a full
chemical analysis, there is no constitutional ban on expanding this
statute.184 An amendment could be passed to allow officers to testify
about the results of any properly approved field test, which would prevent bringing in an analyst to testify because the officer who performed the test would already be in court for that case. 8 5
Field testing appears at first glance to be viable because according
to the VDFS, "the field tests for cocaine, marijuana, and heroin are
especially reliable."' 86 In reality, however, it is unlikely that there will
be enough public confidence that the field tests are accurate enough
to prove guilt beyond a reasonable doubt to significantly reduce the
180 Gail D. Jaspen, Chief Deputy Director, Virginia Dep't of Forensic Sci., Address of the
Duties and Pressures Imposed on the Dep't of Forensic Sci., in Symposium Program, University
of Richmond Law Review, The Annual Survey of Virginia Law Symposium: Melendez-Diaz in
Virginia (Nov. 12, 2009) available at http://Iawreview.richmond.edu/the-annual-survey-ofvirginia-law-symposium-melendez-diaz-in-virginial.
181 Id.

182 Tom Jackman & Rosalind S. Helderman, Kaine Calls Session To Amend Laws On Trial
Testimony, WAsI. POST, July 23, 2009, available at http://www.washingtonpost.com/wp-dyn/
content/article/2009/07/22/AR2009072203533.htmi.
183 Id.

184 Michael Doucette & Frank Ferguson, Commonwealth's Response and Concerns, in
Symposium Program, University of Richmond Law Review, The Annual Survey of Virginia Law
Symposium: Melendez-Diaz in Virginia 80 (Nov. 12, 2009) (unpublished program, on file with
the University of Richmond Law Review).
185 Id.

186 Id.
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number of analyses performed by the VDFS.'m More importantly, it
is unlikely that there will be enough legislator confidence that the field
tests are accurate enough to prove guilt beyond a reasonable doubt.
As a result, it would be difficult to amend the current statute without
including language mandating a full analysis by the VDFS after the
field test is performed.'" "Rigorous training" would also be needed
to prepare officers "to respond confidently and accurately to defense
cross-examination," which would have its own costs.189 Defendants in
these cases would also still be provided with notice that they have the
option to have a full chemical analysis performed, and many would
likely exercise this option, forcing the prosecution to produce the laboratory analyst to testify at trial. With this in mind, one can see how
the drug field test "solution" could ultimately leave Virginia in the
same position that it was in before any change in legislation.
B.

Social Welfare Costs

In addition to the seemingly inevitable heavy financial burdens
that Melendez-Diaz has placed on Virginia and other states, the decision will also likely result in heavy social costs. Officials from the Virginia Attorney General's office have suggested a number of other
possible solutions that Virginia could enact to reduce the economic
costs associated with Melendez-Diaz.1 90 Unfortunately, these
responses could also impose significant social costs on Virginia. One
such solution would be a "de facto decriminalization of simple possession drug cases, or the de facto decriminalization of certain quantities
of drugs possessed." 9 ' For example, misdemeanor marijuana possessions could be placed beyond the scope of Virginia's criminal laws,
making such previously-criminal conduct now legal.
Proponents of a similar solution suggest that Virginia would also
have the option of making the possession of certain drugs (like marijuana) a "civil offense," which, unlike a crime, does not invoke the
187 Id.

at 81.

188 Id.

Id. at 82.
190 Michael Doucette & Frank Ferguson, Commonwealth's Response and Concerns, in
Symposium Program University of Richmond Law Review, The Annual Survey of Virginia Law
Symposium: Melendez-Diaz in Virginia 75-76 (Nov. 12, 2009) (unpublished program, on file with
the University of Richmond Law Review).
191 Id.
189
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protections of the Sixth Amendment. 19 2 As long as the civil offense
did not allow for "the potential [of a] jail term [or a] more severe
penalty for a second or subsequent offense[,]" possession of marijuana
could become a pre-payable offense similar to a traffic ticket. 193
While such a proposal could potentially reduce the number of drug
cases in Virginia courts and offset some of the costs Melendez-Diaz
has imposed, it overlooks the fact that many believe punishing marijuana users is an important state function.1 94
Another solution to the economic concerns imposed by
Melendez-Diaz would involve "engag[ing] in plea negotiations in
which the Commonwealth is holding few cards in its hand."' 95 This
would result in making deals that are very favorable to the defendant
in drug and DWI cases.'9 6 Virginia Commonwealth Attorneys would
be more likely to reduce the severity of criminal charges or dismiss
criminal charges in situations where it seems economically inefficient
to continue to go to trial and prosecute the defendant. This would
have the net effect of letting these defendants pay a considerably
lower price for the same conduct that was punished more harshly in
the past, simply due to budgetary reasons. Increased plea negotiations could also have the effect of reducing the deterrent effect of Virginia's criminal justice system, possibly leading to an increase in the
commission of those crimes.
While these responses would certainly reduce the number of
criminal cases where laboratory analysts would be needed to testify,
and in turn reduce the financial burden on the Commonwealth, they
would do so by imposing social costs. De facto drug decriminalization
and increased plea negotiations have the net effect of putting defendants in more favorable positions than they would have occupied
before Melendez-Diaz. Either proposal would involve a difficult cost192 Christopher Leibig, Melendez-Diaz: Another budgetary reason for Virginia to Make
Possession of Marijuana a Civil Offense, EXAMINER, Aug. 14, 2009, available at http://www.
examiner.com/x-8959-Arlington-Law-and-Politics-Examinery2009m8d I4-MelendezDiazAnother-budgetary-reason-for-Virginia-to-make-possession-of-marijuana-a-civil-offense#
ftnref3.
I93 Id.
194 Id.

195 Michael Doucette & Frank Ferguson, Commonwealth's Response and Concerns, in
Symposium Program University of Richmond Law Review, The Annual Survey of Virginia Law
Symposium: Melendez-Diaz in Virginia 75 (Nov. 12, 2009) (unpublished program, on file with
the University of Richmond Law Review).
196 Id.

CIVIL

148

RIGHTS LAW JOURNAL

[Vol. 21:1

benefit analysis by Virginians to determine whether current drug laws
and prosecutorial procedures would be worth the extra cost that
would be necessary to enforce them at pre-Melendez-Diaz levels.
Perhaps even more alarming than de facto decriminalization of
drug possession or the increased likelihood that Commonwealth
Attorneys will engage in plea negotiations is the realization of Justice
Kennedy's fear that Melendez-Diaz will result in "a windfall to
defendants."19 7 Justice Kennedy warned that Melendez-Diaz would
lead to many "guilty defendant[s] go[ing] free on a technicality that,
because it results in an acquittal, cannot be reviewed on appeal."198
Unfortunately for Virginians, Justice Kennedy's predictions have
already begun to come true.
In mid-July of 2009, a Fairfax County Circuit Court judge threw
out a breathalyzer certificate in a DWI case because prosecutors failed
to produce for cross-examination the available officer who performed
the breath test.199 The trial was held in June 2009, and although the
Fairfax officer who performed the breathalyzer test was present and
available to testify, the Assistant Commonwealth's Attorney did not
call him. 200 The defense attorney "objected to the breathalyzer certificate being admitted after being handed the Melendez-Diaz case,
issued two hours earlier." 201 After the judge took a recess to review
the Melendez-Diaz decision, the prosecution still failed to call the
officer.202
Although the defendant allegedly had a blood alcohol content of
0.11, the judge determined that he performed well on the field sobriety tests, and later dismissed the DWI charge.203 The judge "cited
Scalia's ruling that the Sixth Amendment's confrontation clause
'imposes a burden on the prosecution to present its witnesses, not on
the defendant to bring those adverse witnesses into court.'2 The
197 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2550 (2009) (Kennedy, J., dissenting).
198 Id.

199 Tom Jackman, High Court Ruling Voids DWI Case In Fairfax County, WASI 1.Posr, July
18, 2009, available at http://www.washingtonpost.com/wp-dyn/content/article/2009/07/17/
AR2009071703478.htmi.
200 Id.
201 Id.
202 Id.

203 Tom Jackman, High Court Ruling Voids DWI Case In Fairfax County, WAs]s. POST, July
18, 2009, available at http://www.washingtonpost.com/wp-dyn/content/article/2009/07/17/
AR2009071703478.htmi.
204 Id. (quoting Melendez-Diaz, 129 S. Ct. 2527, 2540 (2009).
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ruling was one of the first of its kind in Virginia, but was "not a written opinion and is not binding on the lower traffic courts." 205 The
result of the case, however, did not go unnoticed by the "phalanx of
defense lawyers who watched the hearing [and] left the courtroom
"1206
quietly jubilant ....
Fairfax County Courthouse is the busiest in Virginia, and it deals
with over 4,000 DWI cases every year.207 Most Fairfax Police officers
are not trained to use the breath machines, and blood alcohol tests are
performed by a small number of officers and civilians.2 08 One Fairfax
Commonwealth Attorney described the post-Melendez-Diaz atmosphere in Virginia as "Christmas in July for criminal lawyers who
defend drunk drivers." 2 09 He disagreed with Justice Scalia's position
that defense attorneys would not likely insist on testimony whose
effect will be merely to highlight, rather than cast doubt upon, the
forensic analysis.210 The Commonwealth Attorney stated that "[e]ven
if Virginia changes its law to require defense attorneys to provide
notice that they want to challenge the breath test technician, . . .
defense attorneys would always do so."1211
In September 2009, the Virginia Court of Appeals reversed a conviction for DWI, citing Melendez-Diaz in its analysis. 2 12 This was the
appellate court's first decision dealing with Melendez-Diaz. The
defendant in Grant was arrested for DWI, and, according to a certificate of blood alcohol analysis, was found to have a blood alcohol content higher than the legal limit after he blew into a breathalyzer
machine. 2 13 At trial, instead of calling the breath test operator, the
prosecution relied on the testimony of the arresting officer regarding
the breath test administered to the defendant.214 The Commonwealth
then offered the certificate into evidence, but the defendant objected,
"arguing that the certificate should be excluded because the Common205 Id.
206 Id.
207 Id.
208 Id.

209 Tom Jackman, High Court Ruling Voids DWI Case In Fairfax County, WAS[ . PosT, July
18, 2009, available at http://www.washingtonpost.com/wp-dyn/content/article/2009/07/17/
AR2009071703478.html.
210 Id.
211 Id.

212 Grant v. Commonwealth, 682 S.E.2d 84, 88-89 (Va. Ct. App. 2009).
213 Id. at 86.
214 Id.
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wealth did not summon the person who prepared the certificate to be
cross-examined at trial." 21 5 The trial court overruled the objection
and held that the certificate was admissible.216 The defendant was convicted and appealed the decision.217
Citing Melendez-Diaz, the Court of Appeals stated that "the
Commonwealth must prove [the facts establishing the validity and
admissibility of the breath-test results] through live, in-court testimony and not by affidavit." 218 The court then held that the certificate
of blood alcohol analysis was "testimonial in nature and its admission,
over the objection of [the defendant], constitute[d] a violation of the
Confrontation Clause."21 9 Accordingly, the Court of Appeals concluded that the trial court had erred, and reversed the defendant's
conviction.22 0
C.

Possible Solutions with ConstitutionalImplications

Although dicta in Melendez-Diaz and the decision in Briscoe
strongly indicate that Melendez-Diaz stands as good law and that
"subpoena statutes" that shift the burden of analyst production from
the prosecution to the defense are likely unconstitutional, two important questions remain unanswered: (1) who must testify concerning
the substance of a forensic laboratory test; and (2) how must the witnesses testify? The answers to these questions may serve as critical
pieces in solving the puzzle of how to cut costs without violating a
defendant's Confrontation Clause right, a puzzle facing many states
whose statutory schemes are not in compliance with Melendez-Diaz.
The key to any viable solution would involve balancing the defendant's confrontation rights with the state's interest in the efficient
administration of justice.
In Melendez-Diaz, the Court suggested that states were free to
adopt rules governing certain aspects of a defendant's right to confrontation.22 ' States could therefore conclude that they may be able to
adopt rules governing who may testify on behalf of a laboratory certif215 Id.
216 Id.

217 Grant v. Commonwealth, 682 S.E.2d 84, 88-89 (Va. Ct. App. 2009).
218 Id. at 89.
219 Id.
220 Id. at 92.

221 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2541 (2009) (stating that because the
defendant has the burden of raising his Confrontation Clause objection, "notice-and-demand
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icate of analysis, and the manner in which this witness may testify.
This Note presents two possible long-term solutions for states to cut
costs in response to Melendez-Diaz. One addresses the question of
who must testify under the Confrontation Clause, and the other
addresses the question of how a witness must testify.
1. Allow "Peer Review" Testimony
One question that arose during oral argument in Melendez-Diaz,
and later in Justice Kennedy's dissent, that remains unanswered even
after Briscoe is whether the prosecution could utilize "peer review"
witnesses in cases involving certificates of forensic analysis.22 2 Supervisors and peers often review forensic examinations performed by
analysts other than themselves as part of a quality control process, but
the reviewer usually does not conduct a specific analysis or test of his
own. 2 23 During oral argument, Chief Justice Roberts questioned who
exactly had to testify as to a certificate of a forensic analysis, stating,
"You say . . . 'the analyst.' I suppose it doesn't have to be the analyst

but whoever they decide to call." 2 24 Petitioner's counsel noted that a
supervisor could testify about his reliance on the data but could not
"relay somebody else's conclusion to the jury. "225
While the Supreme Court has not answered this question directly,
two federal circuit courts of appeals cases decided in 2008 have considered this issue.226 In United States v. Richardson, the prosecution
called a forensic scientist to testify as an expert witness about DNA
evidence linking the defendant to the crime.227 The defense counsel
objected to the expert witness's testimony on hearsay grounds. 2 28 The
Eighth Circuit Court of Appeals held that admission of the testimony
statutes simply govern the time within which [the defendant] must do so," and that "[sitates are
free to adopt procedural rules governing objections.").
222 See Transcript of Oral Argument at 55-63, Melendez-Diaz, 129 S. Ct. 2527 (No. 07-591);
Melendez-Diaz, 129 S. Ct. at 2534, 2543-49.
223 Supreme Court Watch: Initial Questions Raised By The Melendez-Diaz Confrontation
Clause Opinion, FI-DERAL EviDNCE R'virw (June 29, 2009), http://federalevidence.com/blog/

2009/june/initial-questions-raised-melendez-diaz-confrontation-clause-opinion.
224 Transcript of Oral Argument at 4, Melendez-Diaz, 129 S. Ct. 2527 (No. 07-591).
225 Supreme Court Watch, supra note 223 (quoting Transcript of Oral Argument at 28,
Melendez-Diaz, 129 S. Ct. 2527 (No. 07-591)).
226 See United States v. Richardson, 537 F.3d 951, 960 (8th Cir. 2008); United States v.
Moon, 512 F.3d 359, 362 (7th Cir. 2008).
227 Richardson, 537 F.3d at 955.
228 Id. at 956.
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by the district court was not in error, stating that "[a]lthough she did
not actually perform the tests, she had an independent responsibility
to do the peer review. Her testimony concerned her independent conclusions derived from another scientist's tests results and did not violate the Confrontation Clause." 2 29 In United States v. Moon, an
analyst testified as to the results of a forensics test performed by one
of his peers.2 30 The Seventh Circuit Court of Appeals held that the
reviewing analyst "was entitled to analyze the data that [the first scientist] had obtained," stating that "the Sixth Amendment does not
demand that a chemist or other testifying expert have done the lab

work himself." 231

This issue was presented to the Supreme Court in a petition for
certiorari in Pendergrassv. State, a case from the Supreme Court of
Indiana. 2 32 The question presented in Pendergrasswas "[w]hether the
Confrontation Clause permits the prosecution to introduce testimonial statements of a nontestifying forensic analyst through the in-court
testimony of a supervisor or other person who did not perform or
observe the laboratory analysis described in the statements." 233 in
Pendergrass,the defendant was convicted of child molestation based
in part on DNA evidence presented by the prosecution.23 4 The prosecution called "a laboratory supervisor with direct knowledge of the
processing of the samples and an expert DNA analyst who used the
laboratory's print-outs to render an opinion. "235 The defendant
objected, "insisting on Confrontation Clause and hearsay grounds that
the State must call the analyst who performed the test in the
laboratory. ... "236

The Supreme Court of Indiana held that "the proof submitted
was consistent with the Sixth Amendment as recently detailed in
Melendez-Diaz v. Massachusetts."23 7 In reaching the conclusion, the
court stated that "[t]he laboratory supervisor who took the stand did
229 Id. at 960 (citing Moon, 512 F.3d at 362).
230 Moon, 512 F.3d at 360-61.
231 Id. at 362.

232 See Petition for Writ of Certiorari, Pendergrass v. Indiana, 130 S. Ct. 3409 (2010) (No.
09-866), available at http://www-personal.umich.edu/-rdfrdman/PendergrasCertPetition.pdf.
233 Id. at i.

234 Pendergrass v. Indiana, 913 N.E.2d 703, 703-04 (Ind. 2009), cert. denied, 130 S. Ct. 3409
(2010).
235 Id. at 703.
236 Id.
237 Id.
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have a direct part in the process by personally checking [the results of
the test performed by the analyst]." 23 8 The court went on to say that
the supervisor "could testify as to the accuracy of the tests as well as
standard operating procedures of the laboratory and whether [the
analyst who performed the test] diverged from these procedures." 2 39
The advantages of allowing "peer review" witnesses to testify in
cases with forensic analysis would be significant. The most obvious of
these would be to allow states to avoid having to hire a large number
of chemical analysts in response to Melendez-Diaz. Instead, states
would only have to hire a smaller number of analysts to serve as
supervisors who would review the work performed by other analysts
and testify on their behalf if necessary. Administrative changes by
state court systems could also be made to require cases involving the
testimony of a forensic analyst to be scheduled on certain days. This
would allow the laboratory supervisors to testify in the same courthouse multiple times per day, and in turn decrease the amount of time
spent and costs incurred traveling to be a witness in those cases.
Another major advantage of "peer review" testimony is that it
could also prevent defendants from receiving the "windfall" Justice
24 0
Kennedy warned of in his dissenting opinion in Melendez-Diaz.
Justice Kennedy worried that guilty defendants would go free when
the prosecution is unable to meet its burden of proof when, for any
number of reasons, an analyst is unavailable or unable to make it to
the courthouse in time. 2 4 1 "Peer review" testimony could avoid these
issues by enabling an analyst to review the work of another analyst
and testify on his behalf, avoiding an acquittal caused by a
technicality.
While "peer review" testimony could prove to be particularly
effective in reducing the economic and social costs for states to comply with Melendez-Diaz, it also has drawbacks. "Peer review" testimony would not completely negate a state's need to hire more
analysts, as analysts or supervisors would still be required to testify in
court. States would likely need to hire and train laboratory analysts to
serve as supervisors. More importantly, however, is the constitutionality of such testimony. While the cases addressing "peer review" tes238 Id. at 707 (internal citation omitted).
239 Id. at 707-08.

240 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2550 (2009) (Kennedy, J., dissenting).
241 Id.
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timony suggest that it may be constitutional for a peer or supervisor to
testify as to a laboratory's procedures, accuracy of the type of test
performed, or their own conclusions based on data produced by
another analyst, the majority opinion in Melendez-Diaz seems to
imply that a defendant has the right to be confronted with all of the
witnesses against them.242 in spite of any debate as to who the actual
"witness" is for a testimonial certificate of analysis, one could logically
conclude that it would at least include the analyst who performed the
test. Therefore, if the prosecution attempts to admit a forensic certificate of analysis without producing the analyst who performed the test,
the defendant is possibly being unconstitutionally deprived of his confrontation right.
Unfortunately, it remains unclear whether such a practice would
be constitutional-the Supreme Court denied certiorari in Pendergrass, thus refusing to address the constitutionality of "peer
review. 243 Although one could argue that by denying certiorari for
the petitioner, the Court effectively approved "peer review," the
Court has given clear warning in the past against assigning weight to a
denial of certiorari.2 The issue is therefore still very much open, and
given the Court's language in Melendez-Diaz 245 it is likely that the
Court would later find unconstitutional the use of peer or supervisor
testimony in place of the testimony of the analyst who actually performs the test. As a result, "peer review" testimony does not appear
to be a clearly constitutional option to reduce the economic and social
costs in complying with Melendez-Diaz and should not be adopted by
the states on that basis.
2. Approve Two-Way Video Conferencing
Approving two-way video conferencing could be the most viable
solution for reducing the economic and social welfare costs incurred
by complying with Melendez-Diaz. Video conferencing systems
would consist of electronic equipment capable of facilitating interactive video and audio communication between a forensic analyst at a
See generally id. at 2531-42.
Pendergrass v. Indiana, 130 S. Ct. 3409 (2010).
244 See, e.g., Evans v. Stephens, 544 U.S. 942 (2005) (Stevens, J., respecting the denial of
certiorari).
245 See generally Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2531-42 (2004).
242
243
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laboratory and a judge and jury in a courtroom.246 The analyst would
be able to see and hear members in the courtroom, and those in the
courtroom would also be able to see and hear the analyst in the lab
simultaneously.24 7
Use of this technology would enable lab analysts to testify
remotely and completely eliminate the time spent and expenses
incurred in traveling to and from courthouses to testify. 248 Forensic
analysts would therefore remain free to perform their substantive job
functions, being interrupted for only the few short minutes required to
testify in the necessary cases. 2 4 9 Two-way video conferencing would
also likely have the secondary effect of substantially reducing the total
number of analyst subpoenas, 25 0 possibly even to pre-Melendez-Diaz
numbers. Defendants would have almost no chance of "gaming the
system" by calling the analyst to testify in hopes that the analyst will
not be available or fail to appear, as two-way video conferencing drastically increases the chances that an analyst will be available to testify. 251 Two-way video conferencing would likely also create a
disincentive to call an analyst to testify. According to Justice Scalia,
insisting on an analyst's testimony would only "highlight rather than
cast doubt upon the forensic analysis," and defense counsel would also
be prudent to avoid wasting a judge or jury's time "with the appearance of a witness whose testimony the defense counsel does not intend
to rebut in any fashion." 25 2
While allowing analysts to testify via two-way video conferencing
appears to be the most viable solution, it comes with its own significant costs and drawbacks. The VDFS labs are already equipped for
video conferencing, but "according to a list provided by the Office of
the Executive Secretary to the Supreme Court of Virginia dated January 2, 2008, the circuit courtrooms in only 18 [of 31 total] jurisdic246 Michael Doucette & Frank Ferguson, Commonwealth's Response and Concerns, in
Symposium Program, University of Richmond Law Review, The Annual Survey of Virginia Law
Symposium: Melendez-Diaz in Virginia 77-80 (Nov. 12, 2009) (unpublished program, on file with
the University of Richmond Law Review).
247 Id. at 78.

248 Id. at 69-70, 77-78.
249 Id. at 77-78.
250 Id. at 78.
251 Id.

252 Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2542 (2009).
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tions" were similarly equipped. 253 Based on other information
provided by the Office of the Executive Secretary to the Supreme
Court of Virginia, the cost to initially outfit the entire Virginia court
system with the appropriate high-grade video-conferencing equipment
would be roughly four to six million dollars.254 Monitors would have
to be available for "the judge, the prosecutor, the defendant and counsel and enough monitors for the jurors to see clearly the demeanor of
the witness." 255 In addition, multiple cameras and dedicated phone
lines would also have to be installed. 25 6 The new system would also
cost "[t]wo to three million dollars annually thereafter for maintenance, staff support, etc." and would "probably also need to be
updated every four to six years." 257
Aside from the costs, two-way video-conferencing equipment
would also have to pass constitutional muster. The constitutionality of
allowing an adverse witness to testify using two-way video conferencing is unclear at this time. Other cases dealing with the use of such
technology for ex parte testimony were factually quite different from
Melendez-Diaz. In Maryland v. Craig, the Supreme Court stated that
the "use of the one-way closed circuit television procedure, where

necessary to further an important state interest, does not impinge
upon the truth-seeking or symbolic purposes of the Confrontation
Clause." 258 According to the Court, the critical inquiry in determining
whether a defendant's right to confront a witness in court may be dispensed with in a particular case is whether doing so furthers an impor-

tant state interest." 25 9 The Court then held that "a State's interest in
the physical and psychological well-being of child abuse victims may

be sufficiently important to outweigh, at least in some cases, a defen253 Michael Doucette & Frank Ferguson, Commonwealth's Response and Concerns, in
Symposium Program, University of Richmond Law Review, The Annual Survey of Virginia Law
Symposium: Melendez-Diaz in Virginia 77 (Nov. 12, 2009) (unpublished program, on file with
the University of Richmond Law Review).
254 Virginia State Crime Commission (VSCC), Melendez-Diaz v. Massachusetts, slide 10,
Dec. 15, 2009, http://vscc.virginia.gov/Melendez-Diaz.ppt (VSCC power point presentation).
255 Michael Doucette & Frank Ferguson, Commonwealth's Response and Concerns, in
Symposium Program, University of Richmond Law Review, The Annual Survey of Virginia Law
Symposium: Melendez-Diaz in Virginia 78 (Nov. 12, 2009) (unpublished program, on file with
the University of Richmond Law Review).
256 Id.

257 Virginia State Crime Commission, supra note 254, at slide 10.
258 Maryland v. Craig, 497 U.S. 836, 852 (1990).
259 Id. at 852.
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dant's right to face his or her accusers in court." 2 60 In justification of
its holding that face-to-face confrontation with witnesses is not an
indispensable element of a defendant's confrontation right, the Court
stated that "we have never insisted on an actual face-to-face encounter at trial in every instance in which testimony is admitted against a
defendant. "261
At this time, it seems possible that the Court would allow states
to balance their interest in reducing the negative impact of MelendezDiaz against a defendant's right to confront a forensic analyst through
the use of two-way video conferencing. The Confrontation Clause
does not specifically state that confrontation must be face-to-face and
in court, but because two-way video-conferencing technology did not
exist at the time of the Founding, one could logically conclude that inperson testimony was clearly intended by the Framers. For two-way
video conferencing to be deemed constitutional, the Court would have
to find that reducing the social and economic costs involved in producing forensic analysts to testify in court at every trial where the prosecution seeks to introduce a certificate of analysis is sufficiently
important to outweigh a defendant's traditionally-recognized right to
confront the witnesses against him face-to-face in a courtroom.
Although the use of two-way video conferencing would appear to be
more in accordance with the demands of the Confrontation Clause
than the one-way system approved by the Court in Craig, it is important to note that the majority opinion in Craig was based in part on
Ohio v. Roberts,262 which was overturned by Crawford v. Washington
in 2004. Until a case challenging two-way video testimony is decided
by the Court, this question will remain unanswered.
Although the implementation of a two-way video conferencing
system would involve some significant costs and could possibly be
deemed unconstitutional by the Supreme Court, these drawbacks
seem to be outweighed by the economic and social costs associated
with complying with Melendez-Diaz, and states should therefore utilize this technology as it appears to be the most viable solution to
reduce the negative impact of Melendez-Diaz.

260 Id. at 853.
261 Id. at 847.
262 Id. at 846-47.
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CONCLUSION

It is almost certain that there will be economic and social costs
incurred by all states forced to make changes to comply with the ruling in Melendez-Diaz v. Massachusetts. With the Supreme Court's

decision to vacate and remand Briscoe v. Virginia, it appears that
Melendez-Diaz will remain the law of the land. As a result, states
should take it upon themselves to use all constitutional means available to reduce the costs of complying with Melendez-Diaz. The use of
"peer review" testimony would enable states to reduce the need to
hire as many analysts and prevent defendants from gaining a windfall
when a particular analyst is unable to testify. However, because "peer
review" testimony seems to infringe upon a defendant's right to confront the analyst who actually performed the test, this solution would
likely be deemed unconstitutional.
Two-way video conferencing appears to be the most viable solution for the states. Although it would be somewhat costly to implement and maintain, these costs would be outweighed by the drastic
reduction in time and expense involved in forensic analysts traveling
to testify in courtrooms away from their laboratories. Additionally,
two-way video conferencing could have the effect of reducing analyst
subpoenas to pre-Melendez-Diaz numbers by negating the incentive
for defendants to "game the system" because of the increased likelihood that a particular analyst would be available to testify. Whether
the Court would deem this solution constitutional is unclear at this
time. If presented with an opportunity to decide this issue, the Court
should allow states to balance their interest in reducing the negative
impact of Melendez-Diaz against a defendant's right to confront a
forensic analyst through the use of two-way video conferencing. In
this interim period of uncertainty, states should consider petitioning
the Court for explicit approval for this method of testifying. In the
end, the extent to which states are forced to make changes in compliance with the ruling in Melendez-Diaz will probably depend on an
opinion issued by the Supreme Court in the future.

