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INTRODUCTION

Imagine the following scenario:' Senior citizens over age fiftyfive almost exclusively populate a small area within a very populous
region. When receiving inquiries about the community, realtors will
often identify it as a "senior community." One realtor explicitly
advertised, "While children are not restricted, few live there." Census
data for an area within the zip code indicates over 35% of residents in
this area are over sixty-five.2 Guests of the residents can use the community facilities, but children guests must be overnight guests to use
the facilities without similar restrictions on adult guests. Some of
those living in the community advocate tenaciously through a voluntary association to preserve the "character and tradition" of this area.
One of the various advocacy initiatives is to ensure that housing units
built in or near the area are generally limited to two bedrooms or
extended care facilities. Of the approximately twenty communities
that make up this area, less than five meet the very specific Fair Housing Act (FHA) criteria for an exemption for housing for older
persons.
* John R. Dorocak, Honors A.B., Xavier University, J.D., Case Western Reserve University, LL.M. (Tax), University of Florida, C.P.A., California and Ohio; Professor of Accounting
at California State University, San Bernardino. The author thanks Marion Wiltjer, whose invaluable and professional assistance was essential to these pages and many others, Thank you, of
course, to my wife Tanya, who constantly inspires me, to our cat Mitzi, cf. Charles A. Sullivan,
The Under-Theorized Asterisk Footnote, 93 GiEo. L.J. 1093, 1109 n. 82, who constantly diverts
me, our dog Murphy, who constantly entertains me, and our son Jonathan, who constantly interests me. To participants at the following conferences to whom this paper was presented, thank
you for your helpful and insightful comments and questions: Pacific Southwest Region Academy
of Legal Studies in Business (Winter, 2010) and California State University San Bernardino
Faculty Research Day (May, 2009).
1 Any similarity between the hypothetical facts and real, historical, or fictional persons (living or dead), places, things, or events is purely coincidental.
2 See infra Parts II.C.
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This hypothetical may well demonstrate a case of familial discrimination against families with children. Perhaps in a somewhat contradictory fashion, the FHA prohibits discrimination based on familial
status,' but allows for an exemption permitting familial discrimination
to provide housing for older persons ages fifty-five and above.4 The
genesis of this article is the question of whether an attempt to create
an age fifty-five-and-over community outside of the FHA exemption,
as described in the hypothetical, would violate either the FHA or the
Constitution. Although courts have allowed for proof of discrimination under the FHA by showing disparate impact on and disparate
treatment of protected groups such as families,' the judicial outcome
for a showing without proof of disparate impact or disparate treatment of protected groups is not as clear.
This Article first examines the statutory scheme of the FHA,
which prohibits discrimination on the basis of familial status while
allowing an exemption for housing for older persons. Second, the
Article discusses how familial discrimination is proved, whether
through a showing of disparate treatment (by direct evidence, including facial discrimination or circumstantial evidence, or by indirect evidence) or disparate impact (often involving statistical proof). The
Article also considers the ability of a defendant to offer a reasonable
explanation for discrimination. Third, the Article discusses how the
FHA exemption for housing for older persons is proved. Fourth, the
Article discusses how a plaintiff and defendant under the hypothetical
facts above would fare. Finally, the Article discusses whether familial
discrimination is unconstitutional under the FHA or apart from it. 6
3 42 U.S.C. § 3604(b) (2006). "Familial status" means one or more individuals, under the
age of 18, domiciled with a parent, legal custodian, or designee. 42 U.S.C. § 3602(k) (2006).

4 42 U.S.C. § 3607(b)(2) (2006).
5 See infra Part lB.
6 The most recent treatments of familial discrimination under the FHA are Kaitlin A.
Bridges, Justifying Facial Discrimination by Government Defendants Under the Fair Housing Act:
Which Standard to Apply?, 73 Mo. L. REV. 177 (2008) (focusing on discrimination on its face by
government defendants and the standard of review for government rationales for such discrimination); John Nelson, Comment, The Perpetuation of Segregation: The Senior Housing Exemption in the 1988 Amendments to the Fair Housing Act, 26 T. JEFFERSON L. REV. 103 (2003)
(focusing on the disparate impact on minority families of the senior housing exemption to the
Fair Housing Act prohibition of familial discrimination). Robert G. Schwemm and Michael
Allen, For the Rest of Their Lives: Seniors and the Fair Housing Act, 90 IowA L. REV. 121 (2004)
(discussing senior housing options and legality under the FHA and Constitution); Nicole Napolitano, Note, The Fair Housing Act Amendments and Age Restrictive Covenants in Condominiums
and Cooperatives, 73 ST. JoHN's L. REv. 273 (1999) (advocating for a pro-senior housing policy
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This Part describes familial discrimination and its exemptions
under the FHA. Section A sets out the FHA's statutory scheme. Section B describes the method by which familial discrimination is proved
in the sale or rental of dwellings. Section C describes how to claim the
fifty-five-and-older housing for older persons (HFOP) exemption
under the FHA.
A.

Statutory Scheme of the Fair Housing Act Provisions on
Familial Discriminationand the Exemption for Housing for
Older Persons

The Fair Housing Act of 1968, as amended in 1988 and again in
1995, is codified at 42 U.S.C. §§ 3601 through 3631. The statutory
while discussing proof of discriminatory treatment or impact); Shelley D. Cutts, The Fair Housing Act of 1988: An Incomplete Solution to The Problems of Housing Discrimination Against
Families, 30 ARIZ. Si. L.J. 205 (1998) (arguing a pro-family position and discussing potential
constitutional challenges to the special rules that currently apply to senior housing); Jonathan I.
Edelstein, Family Values: Prevention of Discriminationand the Housingfor Older Persons Act of
1995, 52 U. MIAMI L. Ri-v. 947 (1998) (noting an analysis of the pro-family case Simovits v.
Chanticleer Condo. Ass'n, 933 F. Supp. 1394 (N.D. Ill. 1996)); Edward Allen, Six Years After
Passage of the FairHousing Amendments Act: DiscriminationAgainst Families With Children, 9
ADMIN. L.J. AM. U. 297 (1995) (noting an extensive analysis of the 1988 amendments to 1968
FHA, and the then imminent 1995 Amendments).
Older treatments of the FHA exemption for housing for older persons are not as helpful in
that the 1995 amendments removed the need for the older persons housing to have significant
facilities and services, the historical fact which the more recent articles usually mention. See also
Jennifer Jolly Ryan, A Real Estate Professional'sand Attorney's Guide to the Fair Housing Law's
Recent Inclusion of Familial Status as a Protected Class, 28 CREIGIHTON L. Ri v. 1143 (1995);
Elena R. Minicucci, Housing for Older Persons Exemption in the Fair Housing Amendments Act
of 1988: Can Mr. Wilson Really Stop Dennis the Menace From Moving in Next Door?, 19 NOVA
L. RiV. 761 (1995).
Some treatments on tangentially related subjects may help cast light on the analysis of
familial discrimination and exemptions from it, particularly a constitutional basis. Tim Iglesias,
Thirteenth Annual Symposium on Contemporary Urban Challenges: Urban Equity: Considerations of Race and the Road Towards Equitable Allocation of Municipal Services, Clarifying the
Federal FairHouse Act's Exemption for Reasonable Occupancy Restrictions, 31 FORDI AM U RB.
L. J. 1211 (2004); Marie A. Failinger, Remembering Mrs. Murphy: A Remedies Approach to the
Conflict Between Gay/Lesbian Renters and Religious Landlords, 29 CAP. U. L. Riv. 383 (2001);
Dennis M. Teravainen, Federal Law's Indifference to Housing DiscriminationBased on Sexual
Orientation, 7 SUFFOLK. J. TRIAL & Ave. Anvoc. 11 (2002); Keirsten G. Anderson, Protecting
Unmarried Cohabitants From the Religious Freedom Restoration Act, 31 VAL. U. L. Riv. 1017
(1997); Alfred L. Brophy & Shubha Gosh, Whistling Dixie: The Invalidity and Unconstitutionality of Covenants Against Yankees, 10 ViL. ENvrTi. L. J. 57 (1999) (highlighting the possible
unconstitutionality and illegality of many anti-alienation provisions).
7 42 U.S.C. §§3601-3631 (2006).
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scheme in the language of the FHA is relatively simple and straightforward.' 42 U.S.C. § 3604 prohibits discrimination in the sale or
rental of dwellings and other related practices because of race, color,
religion, sex, familial status, national origin, or handicap.9 42 U.S.C.
§§ 3607(b)(1) and (2) provide an exemption from the anti-discrimination provisions of the FHA for housing for older persons."o
The FHA prohibits discrimination based on seven categories:
race, color, religion, national origin, sex, familial status, and handicap." The FHA also provides several exemptions from its provisions.
The HFOP exemption is relevant to our hypothetical de facto fiftyfive-and-over community.12 A key part of the HIFOP exemption is the
requirement that at least 80% of the units be occupied by at least one
person age fifty-five or older and that housing meets FHA and
Department of Housing and Urban Development (HUD)
requirements.13
Although the statutory provisions are relatively straightforward,
the proof of discrimination and the proof of exemptions from the
enforcement provisions of the FHA are more difficult to understand.
The next two Sections discuss the cases that seek to explain those
proofs. For an aggrieved party in the hypothetical described above,
the difficulty would be in the proof of discrimination, particularly
where the proof would be circumstantial, indirect, or statistical. Additionally, when an aggrieved party has proven a prima facie case, the
8 Id. The table of contents lays out the scheme with straightforward titles.
9 42 U.S.C. § 3604 (2006).
10 42 U.S.C. § 3607(b)(l)-(2) (2006).
11 Schwemm & Allen, supra note 6, at 144-45, 156-58. See also Ryan, supra note 6, at 116375. Professor Ryan discusses several exemptions from the FHA as it relates to the exemption
allowing for fifty-five and older housing as the law existed before the 1995 amendments to the
FHA. Id. These exemptions included the owner's sale or rental of a single home (unless the
owner utilizes the services of a real estate broker or any person engaged in the business of selling
or renting), private clubs owned by religious organizations or non-profit organizations, multiple
dwellings one of which is occupied by the owner (for no more than four families living independently) and zoning regulations. Id. Professor Ryan states as follows regarding zoning:
However, these cases upholding zoning regulations as exempt under the FHA, have not
involved a disparate impact upon families with children. Although the Supreme Court has
not addressed the issue, a number of courts in dicta have discussed the idea that a maximum occupancy limitation imposed by a zoning regulation would be unconstitutional if
applied to families.
Id. at 1175.
12 See infra Introduction.
13 42 U.S.C. § 3607(b)(2)(A)(i) (2006).
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burden then falls on the defendant to prove an exemption if one is

sought. 14
B.

How Familial Discrimination in the Sale or Rental of Dwellings
Is Proved

To explain the elements of proof in a discrimination claim under
the FHA, one must necessarily resort to cases and their varying factual patterns to extract the relevant elements." The Court of Appeals
for the Sixth Circuit provided a concise summary of the elements of
proof for a familial discrimination claim in Larkin v. State of Michigan
Department of Social Services:
Most courts applying the FHA, as amended by the FHAA, have analogized it to Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§§ 2000e et. seq. which prohibits discrimination in employment. They
have concluded that a plaintiff may establish a violation under the
FHA by showing either: (1) that the defendants were motivated by an
intent to discriminate against the handicapped ("discriminatory
intent" or "discriminatory treatment"); or (2) that the defendant's
otherwise neutral action has an unnecessarily discriminatory effect
("disparate impact").16
At least one commentator has summarized the cases succinctly:
The major difference between these two theories of discrimination is
that in a disparate impact case, the plaintiff does not have to prove
that the discrimination was intentional in order to prevail. However,
in a disparate treatment case, the plaintiff is required to show that a
"discriminatory purpose was a motivating factor."17
See infra Part 1.C.
15 AM. Juit. 20 Civii. Riairrs § 473 (2000) ("The precise elements of such a prima facie
case under the Fair Housing Act have been given many formulations, depending on the exact
facts involved in a case . . . .").
16 Larkin v. Mich. Dep't. of Soc. Servs., 89 F.3d 285, 289 (6th Cir. 1996) (citing Bangerter v.
Orem City Corp., 46 F.3d 1491, 1501 (10th Cir. 1995); Doe v. City of Butler, 892 F.2d 315, 323
(3d Cir. 1989); Potomac Group Home Corp. v. Montgomery County, 823 F. Supp. 1285,1295 (D.
Md. 1993); Horizon House Developmental Serv., Inc. v. Twp. of Upper Southampton, 804 F.
Supp. 683, 693 (E.D. Pa. 1992)). See also Cmty. House, Inc. v. City of Boise, 490 F.3d 1041, 1048
n.3 (9th Cir. 2006). *
17 Bridges, supra note 6, at 179 (footnotes omitted) (citing Smith & Lee Ass'n v. City of
Taylor, 102 F.3d 781, 790 (6th Cir. 1996)).
14
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The Seventh Circuit has also explained the evidentiary paths to prove
disparate treatment and discriminatory intent in a similar manner:
The elements of familial discrimination follow closely the elements of
employment discrimination. [T]he Secretary may establish that a
defendant had a discriminatory intent either directly, through direct or
circumstantial evidence, or indirectly, through the inferential burden
shifting method known as the McDonnell Douglas test. These two
methods are distinct evidentiary paths.' 8
McDonnell Douglas was a Supreme Court Title VII employment discrimination case, 19 but it has been applied to housing discrimination
cases.20 The McDonnell Douglas test requires four elements: (1) that
the aggrieved party be a member of the protected class; (2) that the
party prove he or she applied for and was qualified to rent or buy the
dwelling; (3) that the party was rejected; and (4) that the dwelling
remained available after the rejection.2 1 In the alternative, disparate
impact discrimination cases are susceptible to statistical proof as in
Town of Huntington, where the town's zoning restrictions were shown
to cause a concentration of black residents in particular areas.2 2 Once
a prima facie case is established under the four elements of McDonnell Douglas, by proof of discriminatory intent or effect under a disparate treatment theory, or by proof of disparate impact,23 the courts
then give the defendant an opportunity to justify the alleged discriminatory actions and avoid liability.24
18 Kormoczy v. HUD, 53 F.3d 821, 823-24 (7th Cir. 1995). See also Napolitano, supra note
6, at 302 n.167.
19 McDonnell Douglas Corp. v. Green, 411 U.S. 792, 793 (1973).
20 Napolitano, supra note 6, at 302 n.167 (citing HUD v. Blackwell, 908 F.2d 864, 870 (11th
Cir. 1990)); cf Kormoczy, 53 F.3d at 824; Cmty. House, Inc, 468 F.3d at 1124.
21 McDonnell Douglas, 411 U.S. at 802; Napolitano, supra note 6, at 302 n.167 (citing Martin v. Palm Beach Atl. Ass'n, 696 So. 2d 919, 921-22 (Fla. Dist. Ct. App. 1997)).
22 NAACP v. Town of Huntington, 844 F.2d 926, 941-42 (2d Cir. 1988), aff'd per curiarn,

488 U.S. 15 (1988).

§ 473 (2000).
24 No matter what the theory of the case, disparate treatment, disparate impact, or a proof
under McDonnell Douglas of disparate treatment, the courts all allow the defendant to come
back with an explanation for his or her actions. However, there appears to be disagreement on
whether the defendant's explanation must meet only a reasonableness standard or some higher
standard. Bridges, supra note 6, at 177-78 (explaining that it is unclear whether a challenge to
facially discriminatory law or policy could be rebutted by the defendant by merely an explanation with a rational relationship (Eighth Circuit) or whether some higher standard must be met
(Sixth, Ninth, and Tenth Circuits)). Facial discrimination is treated as a subset of disparate treat23 See 15 AM. JuR. 20 Civii- Rioirrs
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How the Fifty-Five-and-OverHousing for Older Persons
Exemption from the Anti-Familial Discrimination
Provisions Is Proved

Besides offering a legal justification for the discriminatory
actions, the defendant may also seek to avoid liability in familial discrimination cases by using the exemptions provided in the FHA.25
Because the FHA is a broad, remedial statute intended to be given a
"generous construction" for its anti-discrimination prescriptions, these
exemptions are read narrowly.2 6 The FHA includes several exemptions from its anti-discrimination rules: (1) housing for older persons
(HFOP); (2) an owner's sale or rental of a single home without services of a real estate broker or any person engaged in the business of
the rental or sale; (3) noncommercial accommodations owned by
religious organizations or a nonprofit organization (private clubs); (4)
multiple dwellings occupied by no more than four families living in
independent quarters-one of which is occupied by the owner; and (5)
"any reasonable local, state, or federal restrictions regarding the maximum number of occupants permitted to occupy a dwelling" (zoning
and occupancy restrictions).2 7 The HFOP exemption specifically
exempts only familial discrimination,28 which applies to discrimination
against parents or other custodial persons domiciled with children
under the age of eighteen. 29 The HFOP exemption does not allow

ment discrimination by the courts. See Cmty. House, Inc., 490 F.3d at 1050-51; Larkin v. Mich.
Dep't. of Soc. Servs., 89 F.3d 285, 289 (6th Cir. 1996); Bangerter v. Orem City Corp., 46 F.3d
1491, 1501-03 (10th Cir. 1995); Familystyle of St. Paul, Inc. v. City of St. Paul, 923 F.2d 91, 94-95
(8th Cir. 1991). Similarly, the Seventh Circuit indicated that a defendant must come forward
with a justification to show that "it would have made the same decision absent the impermissible
factor." Kormoczy, 53 F.3d at 824. The Eighth Circuit similarly allowed an owner's explanation
where the plaintiff had proved a case under McDonnell Douglas. United States v. Badgett, 976
F.2d 1176, 1178-80 (8th Cir. 1992). However, in Badgett the plaintiff was able to refute the
defendant's explanation as a mere pretext. Id. at 80. Apparently in disparate impact claims the
defendant may also raise a reasonable explanation as a defense.
25 City of Edmonds v. Oxford House, Inc., 514 U.S. 725, 730-32 (1995).
26 Id. at 732. See also United States v. Lorantffy Care Ctr., 999 F. Supp 1037, 1044 (N.D.
Ohio 1998); Oxford House, Inc. v. City of Virginia Beach, 825 F. Supp 1251, 1258-60 (E.D. Va.
1993).
27 Ryan, supra note 6, at 1164, 1174.
28 42 U.S.C. § 3607(b)(1) (2006).
29 42 U.S.C. § 3602(k) (2006).

8

CIVIL

RIGHTs LAW JOURNAL

[Vol. 21:1

discrimination prohibited in the other six categories (race, color,
national origin, religion, sex, and handicap)."
Three types of dwellings can satisfy the HFOP exemption: "(1)
housing 'provided under any state or federal program' that HUD
determines is 'specifically designed and operated to assist elderly persons'; (2) housing 'intended for and solely occupied by persons [sixtytwo] years of age and older'; and (3) housing that has at least 80% of
its units occupied by at least one person who is at least [fifty-five]
years old and meets certain other requirements showing that it is
'intended and operated for occupancy by persons [fifty-five] years of
age or older."' 3 ' To date, HUD has not designated any housing under
the first dwelling type of HFOP.3 2
One set of commentators has described the age fifty-five and age
sixty-two HFOP exemptions as follows:
In addition to its age-based restriction, the "55-or-older" option
requires that the facility "publishes and adheres to policies and procedures" demonstrating its intent to operate for the age group and comply with HUD-issued rules for verification that occupancy is limited to
this age group. This means, inter alia, that such housing "must in its
marketing to the public and in its internal operations hold itself out as
housing for [older] persons."
Even those facilities that intend to qualify for the "62-or-older"
exemption . . . will generally try to qualify for the "55-or-older"

exemption in order to protect their exempt status should they desire
to accommodate an occasional person under 62 (e.g., the new spouse
of a current resident). Thus, virtually all facilities will also meet the
additional requirements of "55-or-older" housing (i.e., they will
adhere to published policies indicating their age-limitations and will
employ formal age-verification techniques)."
30 Schwemm & Allen, supra note 6, at n.193 and accompanying text (citing Canady v. Prescott Canyon Estates Home Owners Ass'n, 60 P.3d 231 (Ariz. Ct. App. 2002) ("upholding FHA
'reasonable accommodations' [for the handicapped] challenge to minimum-age rule of seniorsonly community by homeowners who sought to have their twenty-six-year-old disabled son live
with them.").
31 Schwemm & Allen, supra note 6, at text accompanying nn. 186-88.
32 Id.
33 Id. at n.188 (citations omitted). The "sixty-two-or-older" exemption requires that the
housing be "intended for, and solely occupied by, persons [sixty-two] years of age or older . . .
42 U.S.C. § 3607(b)(2)(B) (2006) (emphasis added).
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Some commentators have suggested that, if an H4FOP exemption
applies, "no other U.S. law bans familial status discrimination." 34 On
the other hand, some commentators have argued that familial discrimination could still be open to a constitutional challenge.3 5 Such an
argument would mean that the HFOP exemption itself would be open
to a constitutional challenge. 36 A senior civil rights advocacy group
tried to argue this very issue, asserting that the creation of the familial
status anti-discrimination provision unconstitutionally discriminated

against seniors. 37 The advocacy group unsuccessfully argued seven
constitutional grounds to invalidate the familial status anti-discrimination provision. One commentator characterized the group's arguments in the following way:
[T]he court summarized the plaintiffs' equal protection claim in the
following unsympathetic language: "[Tihe Act is discriminating
against a group of people who want to continue to be able to discriminate on the basis of familial status." It is absurd that a group would
file a constitutional complaint alleging that the federal government
was discriminating against them because it refused to allow them to
violate the Constitution with discriminatory housing practices. 38
As shown below, it is unclear that all courts will follow this response.3 9

II. IS THE

HYPOTHETICAL DE FACTO FAMILIAL DISCRIMINATION
LEGAL UNDER THE FAIR HousING ACT?

This Part discusses the background under which the FHA and the
HFOP exemption were enacted. It then determines whether the
hypothetical offered earlier concerning de facto familial discrimination would pass muster under the FHA, given the methods of proof
available for a familial discrimination case and for an HFOP exemption. To make such a determination, this Part will examine cases anal34 Schwemm & Allen, supra note 6, at 157-58.
35 Cutts, supra note 6, at 207.
36 Id. See infra notes 139-150 and accompanying text discussing Taylor v. Rancho Santa
Barbara, 206 F.3d 932 (9th Cir. 2000).
37 Seniors Civil Liberties Ass'n v. Kemp, 761 F. Supp. 1528, 1556 (M.D. Fla. 1991), aff'd 965
F.2d 1030 (11th Cir. 1992).
38 Cutts, supra note 6 at 231 (citations omitted).
39 See infra Part III.
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ogous to the hypothetical for proof of discrimination and for proof of
an HFOP exemption.
A.

Perceived DiscriminationAgainst Families and the Need for the
Housing for Older Persons Exemption

The 1988 amendments to the FHA added familial status as a protected category and the original HFOP exemption (which required the
existence of significant facilities and services specifically designed to
meet the physical and social needs of older persons).4 0 Congress was
aware from testimony and other information that significant discrimination against families with children was occurring.4 1 At the time of
the 1988 legislation, 25% of all rental units did not allow children and
an additional 50% restricted families.4 2 Also, a contemporaneous
study showed that 71% of rentals in Los Angeles, 70% in San Jose,
and 65% in San Diego did not allow children.43
Despite the evidence of discrimination against families with children, Congress provided for the HFOP exemption in the 1988 amendments and again in the 1995 amendments to the FHA." Evidence of
the advantages of senior communities, such as the desire to live
among peers and the potential for longer life, persuaded Congress to
enact the exemption.4 5 Confusion regarding the "significant facilities
and services" requirement in the HFOP 1988 exemption spawned litigation and led to the repeal of the requirement in 1995.46 The 1995
amendments also added a good-faith defense to monetary damages
where housing providers could show that they had no actual knowledge that the community did not comply with the statute and that they
had stated formally in writing that the community had complied with
the exemption.4 7
40 Nelson, supra note 6, at 104-105.
41 Id. at 105-09.
42 H.R. REP. No. 100-711, at 19 (1988). See also Nelson, supra note 6, at 105.
43 H.R. REP. No. 100-711, at 20 (1988). See also Nelson, supra note 6, at 107.
44 See Nelson, supra note 6, at 111-12; Schwemm & Allen, supra note 6, at 311; Napolitano,
supra note 6, at 277-289; Edelstein, supra note 6, at 966-68.
45 See S. REP. No. 104-172, at 2, 13 (1995). See also Nelson, supra note 6, at 108-09.
46 See Edelstein, supra note 6, at 966-68. See also Taylor v. Rancho Santa Barbara, 206 F.3d
932, 935 (9th Cir. 2000).
47 42 U.S.C. § 3607(b)(5)(B) (2006). See also Edelstein, supra note 6, at 966.
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The Application of Analogous Case Law to the Hypothetical

Disparate treatment may be proved by direct evidence, including
circumstantial evidence and an indirect method of proof under the
McDonnell Douglas test. McDonnell Douglas requires (1) an application for a rental or sale; (2) membership in a protected class; (3) a
rejection of the application; and (4) the continued availability of the
property. 48 As a note, although it may seem that individual plaintiffs
are needed to meet this four-step test,4 9 McDonnell Douglas has been
cited in cases where both individual and housing advocacy groups are
plaintiffs."
1. Proof of Intentional Discrimination or Disparate Impact by
Direct Evidence
In the hypothetical, there seems to be little evidence of facial,
intentional discrimination, other than the cited instance that children
guests who use facilities must be overnight guests, whereas adult
guests need not stay overnight. Khalil v. Farash Corp. provides some
support of disparate treatment or impact.5 ' In Khalil, the plaintiffs
sought to make out a case of either disparate treatment or disparate
impact because children were not allowed to play in a common area
near the housing structures.5 2 The Khalil court did not agree mainly
because others were also uniformly denied access to use the area. In
the hypothetical, the burden placed only on children guests to use
facilities may be some indication of intent to discriminate. Still, it is
unclear whether this disparity by itself would be sufficient to prove
intent. In weighing the scales to determine whether the plaintiff's burden of proof has been met for a prima facie case, other direct circumstantial evidence needs to be considered.
48 HUD v. Blackwell, 908 F.2d 864, 870 (11th Cir. 1990). See also supra notes 19-21 and
accompanying text.
49 See supra note 21 and accompanying text.
50 Betsey v. Turtle Creek Ass'n, 736 F.2d 983, 988 (4th Cir. 1984). See also Williams v. 5300
Columbia Pike Corp., 891 F. Supp. 1169, 1178 (E.D. Va. 1995).
51 Khalil v. Farsh Corp., 452 F. Supp. 2d 203 (W.D.N.Y. 2006), affd, 277 F. App'x. 81 (2d
Cir. 2008). See also United States v. Cal. Mobile Home Park Mgmt. Co., 107 F.3d 1374 (9th Cir.
1997) (holding that the plaintiff did not prove the prima facie case for reasonable accommodation when the mobile park owner refused to waive parking fees for a caregiver).
52 Khalil, 452 F. Supp. 2d at 205-07.
53 Id. at 209-11.
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In United States v. Lepore,54 the plaintiff was able to prove that a
facially neutral occupancy rule (unlike the hypothetical where the
facilities rule is facially discriminatory) in a trailer park was intentionally designed to exclude families. In Lepore, the trailer park had a
two person per trailer occupancy limit to ease strain on the water facilities." The park also had a previous history of being an "adults only"
community prior to the 1988 amendment to the FHA prohibiting
familial discrimination.56 The plaintiff's family was expecting a child
at the time the trailer-park owner indicated the intent to evict. 5 7 The
owner served an eviction notice a few months after the baby was born
without any demonstration of immediate strain on the water facilities." The plaintiff demonstrated to the court that 80% of families in
the counties surrounding the trailer park had more than two individuals, and the court imputed that knowledge to the defendant-owner.59
At trial, the defendant argued that the two person per trailer occupancy rule was reasonable because there was a need to save water.60
The court held that the plaintiff demonstrated that the defendant's
reason was a pretext and ruled for the plaintiff. 61
In Southern CaliforniaHousing Rights Center v. Krug,62 a California federal district court held that the defendants had violated section
3604 by discriminating against individuals based on familial status in
an apparent disparate treatment case. The court found that the
defendants, in a variety of ways, discouraged families with children
from renting. 63 The defendants told the original complainant, a single
mother with two children, that families with children were discouraged from moving into the property because there was no play area
for children. 64 A nonprofit organization with a mission to eliminate
54 816 F. Supp. 1011 (M.D. Pa. 1991).
55 Id. at 1015.
56 Id. at 1013-15.
57 Id. at 1013.
58 Id. at 1013, 1015-16.
59 Id. at 1020.
60 United States v. Lepore, 816 F. Supp. 1011, 1022 (M.D. Pa. 1991). Reasonable occupancy limits are allowed under the FHA as another specific exemption. 42 U.S.C. § 3607(b)(1)
(2006). See also Ryan, supra note 6, at 1158.
61 Lepore, 816 F. Supp. at 1024.
62 564 F. Supp. 2d 1138 (C.D. Cal. 2007).
63 Id.

6 Id. at 1140 j 11.
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housing discrimination brought suit after a single mother filed a
complaint.6 5
In addition to discouraging the original complainant, the defendants also made discriminatory representations to testers sent to the
property by the plaintiff organization: (1) that children were not
allowed to play on the grounds because of a lack of insurance; 66 (2)
that no families with children lived in the building;67 (3) that the building next door included families with children and was less expensive;68
(4) that only adults lived on the property; 69 (5) that the units were too
small for children;7 0 and (6) that the common area could not be used
for play by children.71
Under the factors presented in Krug, it is unclear how our hypothetical case would be decided. In the hypothetical facts, there is no
history of the community being explicitly or facially adults-only,
although some pattern seemed to have rendered it practically so. One
question that might arise would be whether the hypothetical plaintiff
could gather additional evidence of intent, such as statements by
residents, including residents on the community advocacy group or
even a homeowners' association. Statements such as "I can't believe
she is having a baby in here," "You're not having a baby are you?"
and "More than two bedrooms-you know what that means-kids," if
proved, taken together with the rule governing the use of the facilities,
would likely prove the prima facie case of intentional discrimination.
Of course, it is difficult for a plaintiff to prove oral statements of
a defendant. Where a defendant later denies the statement alleged by
a plaintiff, a credibility issue arises. However, the trier of fact in
Kormoczy v. HUD found the potential tenant's testimony about statements made by individuals acting on behalf of the defendants to be
credible. 72 The Kormoczy court, reviewing an administrative law
judge's decision, reasoned as follows:
The ALJ heard two days of testimony and made determinations, both
of fact and of credibility. His thorough report together with the
65 Id. at 1139
66 Id. at 1141

1, 1140

1

9, 114491 37.

9118.

67 Id.

68 S. Cal. Hous. Rights Ctr. v. Krug, 564 F. Supp. 2d 1138, 1142
69 Id.

70 Id. at 1143 1 26.
71 Id. at 1143
28.
72 Kormoczy v. HUD, 53 F.3d 821, 824 (7th Cir. 1996).

20 (C.D. Cal. 2007).
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record disclose that the finding is supported by substantial evidence.
Despite the inconsistencies which Petitioners enunciate, we find that
the ALJ did not err in his factual and credibility determinations. The
ALJ found that the two critical statements were made: (1) that
Kormoczy [mother of one of the owners] stated she preferred not to
have children living above her, and (2) that Keszeg [one of the owners] stated that the owners did not want children to live in the building. Although Kormoczy denies having made any such statement, her
recollection of the encounter was poor. In addition, [HUD] Investigator Meade testified Keszeg admitted her mother, Kormoczy,
expressed her disapproval of children in the building. Even though
Keszeg denies having made the admission, the AU found that Meade
was a more credible witness than Keszeg in light of all the evidence.
As to Petitioners credibility generally, the ALJ found that their version of the events was inconsistent. As to the Briggs' [potential
tenants'] credibility, the ALJ recognized that Michael Briggs' 1990
federal tax return listed two dependents when he only had one child,
that Marlene Briggs used the name "Briggs" before she was married,
and that the HUD complaints did not completely outline each incident to which they testified. However, as the ALJ held and with
which we agree, those inconsistencies did not impair the believability
of their testimony as to events relating to the apartment. In fact, the
ALJ found Michael Briggs' version more credible than Petitioners'
version. Specifically, the ALJ was persuaded by Michael Briggs' testimony, as corroborative evidence, recounting what his wife was told
over the telephone. Marlene Briggs testified that, in the process of
checking on their application, the last time she phoned the number
listed on the sign, she was given a second phone number. When she
called the second number, the woman explained that she did not have
the application and that she would find it and advise Marlene Briggs
as to any changes. The woman phoned back and explained that elderly people lived in the building and kids were not wanted in the
building.7 3
Even without proof of these kinds of statements, other facts and
circumstances might provide sufficient circumstantial evidence to
make a prima facie case of disparate treatment or intentional discrimination. For example, the facts that an advocacy group advocates for
73 Id.
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maintaining the "character and tradition," which includes maintaining
two-bedroom residences, and that realtors treat the community as a
"senior community" might be sufficient.74 Even if proof of the realtors' characterizations of the community may be difficult to demonstrate to a court, at least one realtor in the hypothetical went so far as
to state "few children live there."
2.

Proof of Disparate Impact by Statistical Evidence

This hypothetical, along with the various cases litigated, demonstrates some of the difficulties in proving a disparate treatment or
intentional discrimination case under the FHA. On the other hand,
proof of disparate impact discrimination by statistical evidence may be
an easier task for the plaintiff. In Town of Huntington v. Huntington
Branch NAACP, the Supreme Court, in a per curiam opinion, seemingly allowed statistical proof to make a prima facie case of familial
discrimination under the FHA where the defendant had conceded
that disparate impact applied.76 Other courts have also used statistical
proof of disparate impact under the FHA, although the Seventh Circuit has required proof of impact plus additional evidence. The Seventh Circuit has required the showing of four additional factors: (1)
strength of the impact; (2) some evidence of intent; (3) defendant's
interest; and (4) plaintiff's remedies.7 8
In 2922 Sherman Avenue Tenant's Ass'n v. District of Columbia,79
the D.C. Circuit indicated that a disparate impact proof of discrimination under the FHA was allowed but that the plaintiff had not proved
the case with statistical evidence. 0 The court stated that the plaintiff's
"statistical expert merely described the ethnic composition of all District [of Columbia] neighborhoods, leaving it to the jury to infer the
ethnic composition of buildings" and did not show that the individual
buildings involved were disproportionately Hispanic because "a jury
74 See United States v. Fountainbleau Apartments, 566 F. Supp. 2d 726, 737 (E.D. Tenn.
2008) (explaining that defendants' statements that an apartment building was for the "settled
set" did not prove the HFOP exemption and likely evidenced disparate treatment).
75 488 U.S. 15 (1988).
76 Id. at 18.
77 Metro. Hous. Dev. Corp. v. Vill. of Arlington Heights, 558 F.2d 1283, 1290 (7th Cir.
1977).
78 Id.
79 444 F.3d 673 (D.C. Cir. 2006).

80 Id. at 681.
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could not reasonably assume that any particular building was disproportionately Hispanic.""1 Notably, the court held that a disparate
treatment case could be proved under McDonnell Douglas, given that
eleven circuits allow disparate impact proof in FHA cases and that the
Supreme Court allows such proof in cases under other federal law
such as employment discrimination."
On the other hand, some courts have required less stringent proof
of disparate impact discrimination. In Williams v. 5300 Columbia Pike

Corp., the court held that the plaintiff had barely established a prima
facie case of federal housing discrimination through statistics demonstrating disparate impact.83 In that case, there was a conversion of
cooperative units to condo units." Of the 120 potentially convertible
units, six tenants did not participate in the conversion." Of those six
tenants, three were identified as white, two as African American, and
one as Hispanic. 86 Because three of the six tenants were minorities,
the court found a disparate impact under the FHA." Further,
because two of the six tenants who did not participate were disabled,
the court found that the burden for a disparate impact case for discrimination against the disabled was also met." Although Williams
may be an example of a minimum burden on the plaintiff, the case
may be illustrative for the hypothetical.
C.

Using Census Data in the Hypothetical to Prove Disparate
Impact Familial Discrimination

On its website, the U.S. Census Bureau (Bureau) makes available
various statistical data of geographical subdivisions. These data
include characteristics by the various protected classes under the
FHA-race, color, families, and others-in various geographical subdivisions, including state, county, five-digit zip code, three-digit area
code, and more.89 To illustrate whether a disparate impact case for
81 Id.

8 Id. at 679 (citing Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971)).
83 Williams v. 5300 Columbia Pike Corp., 891 F. Supp. 1169, 1179-81 (E.D. Va. 1995).
8 Id. at 1181.
85 Id. at 1177.
86 Id. at 1179.
87 Id.
88 Id. at 1181.

89 U.S. CENSUS BUREAU, http://www.census.gov, (last visited September 30, 2010). See also
Nelson, supra note 6, at 113-17.
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familial discrimination can be proved under the FHA, imagine the
hypothetical taking place in a specific zip code with homogeneous
characteristics. Using the set of data for that zip code should help to
analyze whether disparate impact could be proved by Bureau statistics. Within a given zip code, the official Bureau maps will indicate
key characteristics such as concentrations of those over sixty-five,
those under age five, and so forth.
Courts have looked to census data in a number of cases. In Town
of Huntington v. Huntington Branch NAACP, the U.S. Supreme
Court summarized the census statistical data:
The Town of Huntington, N. Y., has about 200,000 residents, 95% of
whom are white and less than 4% black. Almost three-fourths of the
black population is clustered in 6 census tracks in the town's Huntington Station and South Greenlawn areas. Of the town's remaining 42
census tracks, 30 are at least 99% white. 90
The Supreme Court went on to summarize the decision of the appellate court:
As to the failure to amend the zoning ordinance (which is all that concerns us here), the court found discriminatory impact because a disproportionately high percentage of households that use and that
would be eligible for subsidized rental units are minorities, and
because the ordinance restricts private construction of low-income
housing to the largely minority urban renewal area, which "significantly perpetuated segregation in the town." 9 '
Thus, the Supreme Court has endorsed the use of census data to
demonstrate that a township zoning ordinance would continue to perpetuate segregation. Despite this endorsement, the D.C. Circuit in
2922 Sherman Avenue Tenants' Ass'n v. District of Columbia92
required proof as to the racial composition of a particular building.
90 Town of Huntington v. Huntington Branch, NAACP, 488 U.S. 15, 16 (1988).
91 Id. at 17 (citing Huntington Branch, NAACP v. Huntington, 844 F.2d 926, 938 (2d Cir.
1988), aff'd per curiam, 488 U.S. 15 (1988)).
92 444 F. 3d. 673 (D.C. Cir. 2006).
93 Id. at 681 ("In this case ... the tenants provided no evidence that the specific buildings
... were disproportionately Hispanic. Instead, their statistical expert merely described the ethnic
composition of all District neighborhoods, leaving it to the jury to infer the ethnic composition
of the buildings from the ethnic composition of their respective neighborhoods.").
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However, that court indicated that "the District Court allowed the
jury to hear the tenant's FHA disparate impact claim, and the tenants
prevailed with respect to one building . . . ."9' Thus, in 2922 Sherman

Avenue Tenants' Ass'n, the appellate court was somewhat restricted
by the record from the lower court.
Thus far, analysis of the hypothetical has focused on the difficulty
of proving disparate treatment under the facts as described. However,
a disparate impact case may be provable instead. And if so proved,
the defendant is not without defense. The defendant can attempt to
prove qualification for the HFOP exemption and independently provide a rational basis for the conduct that appears to be discriminatory.95 If the defendant is able to provide the requisite rational basis,
the burden then shifts back to the plaintiff to prove the defendant's
reasons are pretextual.96
Assume the following additional census data is available from the
zip code in which the hypothetical de facto fifty-five-and-over community has evolved. The Bureau's thematic map within the zip code
shows a concentration of nearly 35% persons over sixty-five for an
area that overlaps the hypothetical area. Within the same zip code
and adjacent to the 35% concentration are two areas where the oversixty-five population is under 10% and another in which the maximum
is less than 25%. Similarly, the Bureau's thematic map for persons
under five years of age shows that the area with the concentration of
35% persons over sixty-five has a concentration of 6% of persons
under five years of age. Two adjacent areas are slightly below 6%, but
two other adjacent areas are somewhere between 8% and 12%,
respectively. As might be expected, the thematic map for average
household size indicates that the over-sixty-five area is only slightly
over two persons per household. According to the map, adjacent
areas have at least 2.4 persons per household, with some climbing as
high as almost four persons per household.
It would seem the additional hypothetical concentrations from
census data would confirm that an area of older population with fewer
people and smaller households has clearly evolved. Without more,
these data may support a finding that a plaintiff in the hypothetical
94 Id. at 679.
95 See supra note 24 and accompanying text.
96 United States v. Badgett, 976 F.2d 1176, 1178 (8th Cir. 1992) (quoting Pollitt v. Bramel,
669 F. Supp. 172, 175 (S.D. Ohio 1987) (citations omitted)).
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had at least made out a prima facie case of disparate impact. The
court in Williams v. 5300 Columbia Pike Corp. found a similar showing to be sufficient. 97 If such a finding were made, the burden would
then shift to the defendant who would have to show either a reasonable explanation that the discrimination was not a pretext or some statutory exemption such as the HFOP exemption.98
If the census data alone would be sufficient for a prima facie disparate impact case, defendants could offer several legitimate or reasonable nondiscriminatory reasons for the discrimination. Defendants
may argue that houses in the over-sixty-five area were not large
enough to house families or that there were not as many rentals and
the cost of renting or buying was higher. If census data confirmed that
the median price of homes in the hypothetical area was the second
highest in the zip code and that the median income of nearly all adjacent areas was lower than that in the hypothetical areas, these data
may be sufficient to constitute a reasonable explanation for the disparate impact discrimination if borne out by evidence. Also, if renteroccupied housing in the area was less than 12% and owner-occupied
housing was over 88%, those data also may be a reasonable explanation for the discrimination. The key would be whether families with
children could afford to buy or own housing in the area.
It may also be useful to look at data by racial or ethnic groups.
Suppose both the median household income and the single-family
owner-occupied median value of homes for white families in the
larger county area, encompassing several zip codes and including the
zip code used for the hypothetical, were approximately equal to those
values in the hypothetical area. However, Hispanic and Latino families, the next largest ethnic group in the county, had median household incomes that were less than 70% of the white families. Similarly,
the median Hispanic and Latino single-family owner-occupied home
values were only 70% or less of the median value of white singlefamily owner-occupied homes. Such additional data might continue
to support the reasonableness of any defendant's explanation as to
why Hispanic or Latino families were not in the hypothetical area.
But the data might not support a reasonable explanation as to why
white families with children were not in the hypothetical area.
97 Williams v. 5300 Columbia Pike Corp., 891 F. Supp. 1169, 1180 (E.D. Va. 1995).

98 42 U.S.C. § 3607(b)(1) (2006). See Asbury v. Brougham, 866 F. 2d 1276, 1279 (10th Cir.
1989) (citing Tex. Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248, 254-55 (1981)).
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Beyond a showing of statistical disparate impact, the Seventh Circuit seems to require additional evidence. 99 in Metropolitan Housing
Development Corp. v. Village of Arlington Heights, the Seventh Cir-

cuit suggested that the following must be demonstrated and considered: (1) the strength of the showing of disparate impact; (2) some
evidence of defendant's intent; (3) the defendant's interest; and (4)
the plaintiff's proposed remedy (for example, specific performance or
merely an injunction).'oo In the hypothetical, the disparate impact
regarding the concentration of those sixty-five-and-over and those
under age five appears to be rather strong. Also, in the hypothetical
facts, there is some evidence of intent found in the different treatment
of children as guest users of facilities. The various defendants' interests seem explicitly meant to preserve the "character and tradition" of
the area, which may be a pretext for discrimination against families.
Unless a particular plaintiff is seeking to compel specific performance
of a sale or a rental, the remedy likely sought is one of equitable
injunctive relief against realtors, the local advocacy group, or others to
make access to the area easier for families.
D.

Defendant Proof of the Housing for Older Persons Exemption

If indeed the data set forth in the hypothetical would prove a
prima facie case for disparate impact familial discrimination under the
FHA, and the defendant had no reasonable explanation for the exclusion of white families with children, the defendant may argue that he
qualifies for the HFOP exemption under the FHA. 0 ' The HFOP
exemption for a fifty-five-and-older community requires (1) intent
and operation as such a community; (2) that at least 80% of the occupied units be occupied by at least one such person; (3) that the housing facility or community publish and adhere to policies and
procedures demonstrating the intent; and (4) that the facility or community comply with rules issued by HUD.'02 The hypothetical posited
that the fifty-five-and-over community is de facto, but not de jure,
because the community evolved as such without any explicit publica99 Metro. Hous. Dev. Corp. v. Vill. of Arlington Heights, 558 F.2d 1283, 1290 (7th Cir.
1977).
100 Id. The court explained that a plaintiff can turn to these factors if the plaintiff cannot
adequately prove the full-blown discriminatory intent the statute requires. Id.
101 42 U.S.C. § 3607(b)(1) (2006). See supra Part I.C.
102 42 U.S.C. § 3607(b)(2) (2006).
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tion and adherence to policies and procedures as required by the FHA
statute.
Such a community might arise by seniors congregating, as the
hypothetical census statistics suggest, so that 80% of the units in a
particular area are occupied by at least one person fifty-five or older.
In an attempt to qualify for the statutory exemption in the hypothetical, compliance with HUD rules for proving occupancy and the publication and adherence to policies and procedures will likely be
lacking.10 3 Without proof of a strictly construed statutory exemption
and with possible proof of disparate impact discrimination against
families without a reasonable explanation for such discrimination,
potential defendants in the hypothetical would likely violate the
FHA's prohibition on discrimination based on familial status.
United States. v Fountainbleau Apartments L.P. " provides an
example of the type of proof a court will require for a defendant to
satisfy the HFOP exemption. In Fountainbleau,the court granted the
plaintiff's motion for partial summary judgment on liability because
the defendant had not proved the exemption.10 The court indicated
that section 3607(b)(1) requires three elements: (1) 80% occupation
of units by at least one person fifty-five or older; (2) publication of
policies and procedures demonstrating intent to operate for persons
fifty-five or older; and (3) compliance with HUD rules on verification

of occupancy.10 6
Furthermore, the Fountainbleau court cited 24 C.F.R. §100.306
for the HUD regulations regarding publications evidencing intent.'0 7
The regulations look at the description of the facility, advertising,
lease provisions, written covenants, maintenance and consistent application of procedures, actual practices, and public posting. 0 8 The court
also cited the HUD regulations for, among other matters, methods of
verification of age of occupants: driver's license, birth certificate,
103 See, e.g., Gibson v. County of Riverside, 181 F. Supp. 2d 1057, 1080 (C.D. Cal. 2002)
(explaining that the publication requirements are important because they are meant to ensure
that the defendant wished to qualify for the exemption prior to a discrimination claim, and not
as a post hoc justification for discrimination).
104 566 F. Supp. 2d 726 (E.D. Tenn. 2008).
105 Id. at 737-38.
106 Id. at 734.
107 Id. at 735.

108 Id.
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passport, immigration card, military identification, other official documents, or certification in the lease."o'
In holding for the plaintiff on the motion for partial summary
judgment, the Fountainbleau court stated, first, that the defendants
failed to satisfy the burden of proof for the exemption because they
did not have independent verification of ages or sufficient procedures
to verify such ages.110 Second, the court addressed the defendants'
lack of compliance:
[They] utterly fail to demonstrate any level of compliance with the
other requirement of the exemption that it had policies and procedures .

. .

. Defendants did not have any written policies, procedures,

advertisements, lease provisions, rules, explicit declarations of age
restrictions, or other indication of an intent to provide housing only to
older persons. Defendants maintain that they attempted to imply that
the complex was intended for a 'settled set' . . . . This does not meet
the requirements of the exemption."
Third, the court found that the defendants provided no evidence indicating that the apartment was "a traditional retirement community
with any [standard] retirement .

.

. facilities . . . ."11

Given the FountainbleauCourt's disposition, it is unlikely that an
HFOP exemption could be established for the hypothetical. Regardless, another question would still be present: Would the discrimination against families and, therefore, the HFOP exemption itself, be
constitutional? The next section of this Article will discuss the constitutionality of discrimination against families.
III.

THE CONSTITUTIONALITY OF DISCRIMINATION IN HOUSING
BASED ON FAMILIAL STATUS

The analysis of the hypothetical next considers whether familial
discrimination, apart from discrimination based on race, color,
national origin, or other protected characteristics, might be unconstitutional. The Ninth Circuit has acknowledged that, of the protected
classes under the FHA, some, such as families and the handicapped,
109 Id. at 736.
110 United States v. Fountainbleau Apartments L.P., 566 F. Supp. 2d 726, 737 (E.D. Tenn.
2008).
11MId.
I12 Id. at 737.
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are not protected for constitutional purposes.'13 However, the language of the FHA explicitly protects against discrimination because of
race, color, religion, sex, familial status, national origin, or handicap.1 14
Perhaps the Ninth Circuit did not mean to say there is no constitutional protection from discrimination based on familial status, but
instead meant that the protection was limited. Even unequal treatment by defendants may be unconstitutional if there was no reasonable purpose for the distinction in treatment under the rational basis
review, the lowest level of review used by the courts."' Under a
rational basis review, a statute will be upheld if it is rationally related
to some legitimate governmental purpose.' 16
In seeking to assert equal protection claims under the Fourteenth
Amendment or due process claims under the Fourteenth and Fifth
Amendments, a plaintiff hopes for a higher level of review from a
court than rational basis."' If a fundamental right or a suspect category is found to be involved, the law or act must support a compelling
governmental purpose to be held constitutional."' The Supreme
Court has found very few suspect categories such that, when they are
used, strict scrutiny is required to find a compelling purpose. 1 9
Regarding the right to vote, courts found fundamental rights implicit
in the history, traditions, and notions of liberty that also called for

113 Cmty. House, Inc. v. City of Boise, 490 F.3d 1041, 1050 (9th Cir. 2007) (citing Bangerter
v. Orem City Corp., 46 F.3d 1491, 1503-04 (10th Cir. 1995); Children's Alliance v. City of Bellevue, 950 F. Supp. 1491, 1497-98 (W.D. Wash. 1997)).
114 42 U.S.C. §§ 3604(a), 3604(f)(1) (2006).
115 Teravainen, supra note 6, at 17 (citing Nguyen v. INS, 533 U.S. 53, 75-80 (2001)
(O'Conner, J., dissenting)); Taylor v. Rancho Santa Barbara, 206 F.3d. 932, 934-35, (9th Cir.
2000) (citing Heller v. Doe, 509 U.S. 312, 320 (1993)). Presumably, state action might be found to
have occurred even when a private defendant is discriminating, so the protections of the Fifth
and Fourteenth Amendments regarding equal protection and due process could apply. Brophy
& Ghosh, supra note 6, at 71 (citing Shelley v. Kraemer, 334 U.S. 1, 14 (1948)).
116 City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985) (citing Schweiker v.
Wilson, 450 U.S. 221, 230 (1981); United States R.R. Ret. Bd, v. Fritz, 449 U.S. 166, 174-75
(1980); Vance v. Bradley, 440 U.S. 93, 97 (1979); New Orleans v. Dukes, 427 U.S. 297, 303
(1976)).
117 Teravainen, supra note 6, at nn. 35-57 and accompanying text (explaining that a higher
level of scrutiny makes it more difficult for the law to survive judicial review).
I18 Id. at 16 (citing Fullilove v. Klutznick, 448 U.S. 448, 517 (1980) (Marshall, J., concurring), overruled by Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995)).
119 Clarke v. Jeter, 486 U.S. 456, 461 (1988); Washington v. Davis, 426 U.S. 229, 242 (1976);
Graham v. Richardson, 403 U.S. 365, 374-75 (1971).
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strict scrutiny.120 The Supreme Court has also arguably found as a
fundamental right the right of a family to live together. 121
Discrimination based on familial status apparently does not
involve a suspect category although such discrimination may, in some
circumstances, impinge on fundamental rights.122 To be upheld, discrimination against families would still need to pass at least rational
basis review. Correspondingly, to survive a constitutional challenge,
the HFOP exemption in the FHA would need to be based on a legitimate government purpose. 123 A constitutional challenge to familial
discrimination or the HFOP exemption would argue either that there
is no rational basis for discrimination against families or that a higher
level of judicial review would be required. Indeed, there is an intermediate level of review-heightened scrutiny-that is not as demanding as strict scrutiny but is more rigorous than rational basis. Notably,
though, the Supreme Court has only applied this standard when
"quasi-suspect classifications for purposes of the Equal Protection
Clause" are involved, such as sex and illegitimacy.12 4
Courts have found statutes to be unconstitutional under the
rational basis test. In City of Cleburne v. Cleburne Living Center, the

Supreme Court found discrimination against the mentally retarded
without concluding that mental retardation was a suspect category.1 25
There, a denial of a permit for a group home did not pass rational
basis review. 26 The Supreme Court also hinted that a court can invalidate a statute under rational basis review in Lawrence v. Texas, where

120 Harper v. Virginia State Bd. of Elections, 383 U.S. 663, 667 (1966) (applying strict scrutiny to a pole tax).
121 Moore v. City of E. Cleveland, 431 U.S. 494, 499-506 (1977) (finding unconstitutional a
city ordinance that prohibited a second grandchild from living with his grandparents).
122 Id.

123 See, e.g., Napolitano, supra note 6, at 304-11 (discussing reasons why elderly housing
benefits older persons, which could serve as rational bases for the law); Schwemm & Allen,
supra note 6, at 157 (discussing Congress's stated purpose in creating the HFOP exemption).
124 Teravainen, supra note 6, at 16 (citing Clarke v. Jeter, 486 U.S. 456, 465 (1988) (applying
heightened scrutiny for illegitimacy); Craig v. Boren, 429 U.S. 190, 199-200 (1976) (applying
heightened scrutiny for gender classifications)).
125 City of Cleburne v. Cleburne Living Ctr, 473 U.S. 432, 442, 450 (1985). This case predated the 1988 FHA amendments, which added persons with mental disabilities to the list of
protected persons. See Human Res. Research and Mgmt. Group, Inc. v. County of Suffolk, 687
F. Supp. 2d 237, 256 n.15 (E.D.N.Y. 2010).
126 City of Cleburne, 473 U.S. at 450.
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the Court held that a statute seeking to regulate private consensual
sexual conduct had no legitimate purpose.12 7
The Supreme Court has refused to find that there is a fundamental right to housing. 128 Similarly, poverty apparently is not a suspect
category, and the Equal Protection Clause does not guarantee the
basic necessities of life, such as shelter and housing. 12 9 Further, the
Supreme Court has held that proof of a violation of equal protection
under the Fourteenth Amendment requires a showing of intent and
not merely disparate impact. 13 0
Given this state of Supreme Court analysis of the U.S. Constitution, how could an argument for a constitutional prohibition against
discrimination based on familial status be structured? One commentator has argued that the HFOP exemption under the FHA may be
unconstitutional on three grounds.131 Specifically, the HFOP exemption violates (1) the constitutionally protected right to privacy; 132 (2)
the constitutionally protected right of freedom of association as a fundamental right (embedded in the notion of personal liberty to enter
into and maintain certain intimate human relationships); 133 and (3) the
Due Process Clause of the Fifth Amendment (by allowing discrimination that does not necessarily serve an important governmental interest). 134 The commentator also noted the competing governmental
interests at play: "Given the fact that Congress amended the Fair
Housing Act solely to end what it considered the widespread problem
of housing discrimination against families, it would seem difficult for

127 Lawrence v. Texas, 539 U.S. 558, 578-79 (2003). For a discussion of constitutional issues
surrounding taxes for same-sex couples, see John R. Dorocak, Same Sex Couples and the Tax
Law: Tax Filing Status for Lesbians and Others, 33 Oniio N.U. L. Rr.v. 19, 27 (2007).
128 Lindsey v. Normet, 405 U.S. 56, 74 (1972); Jaimes v. Toledo Metro. Hous. Auth., 758
F.2d 1086, 1101-02 (6th Cir. 1985).
129 Teravainen, supra note 6, at 18 (citing Craig v. Boren, 429 U.S. 190, 216-17 (1976) (Burger, C.J., dissenting). See also San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 29 (1973)
("This Court has never heretofore held that wealth discrimination alone provides an adequate
basis for invoking strict scrutiny . . - ." (citing United States v. Kras, 409 U.S. 434 (1973); Harper
v. Virginia Bd. of Elections, 383 U.S. 663 (1966))).
130 City of Cuyahoga Falls v. Buckeye Cmty Hope Found., 538 U.S. 188, 194 (2003) (citing
Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 265 (1977)).
131 Cutts, supra note 6, at 213.
132 Id.
133 Id.
134 Id.
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that same body to argue now that allowing discrimination against families to continue has become an important governmental interest."' 3 5
It would seem that the due process or equal protection argument,
requiring some reasonable governmental objective related to an unequal treatment under the law, would allow the HFOP exemption and
discrimination against families to be constitutionally challenged.
Because equal protection and due process would seem to prevent citizens from being treated differently without a reasonable government
purpose, even under the weak rational basis standard of review, it
might be difficult to justify discrimination against families.
However, in Michael H. v. Gerald D., the Supreme Court seemed
to limit due process:
In an attempt to limit and guide the interpretation of the Clause, we
have insisted not merely that the interest denominated as "liberty" be
"fundamental" (a concept that, in isolation, is hard to objectify), but
also that it be an interest traditionally protected by our society. As we
have put it, the Due Process Clause affords only those protections "so
rooted in the traditions and conscience of our people as to be ranked
as fundamental."1 36
Given the Supreme Court's sincerely expressed reluctance to create
fundamental rights implicit in the notion of liberty, the HFOP exemption and familial discrimination may be better attacked on equal protection grounds. In Senior Civil Liberties Ass'n v. Kemp, the court
rejected a senior citizen group's challenge to the FHA when the group
argued that it had a constitutionally protected right to discriminate
Without such a constitutionally protected
against other citizens.
right, the discrimination would need at least some rational basis. Justice O'Connor's concurring opinion in Lawrence v. Texas may provide
the better way forward.138 Facial discrimination like the sort in Lawrence showed intent and no rational basis. Using Justice O'Connor's
analysis, families, like the same-sex couples in Lawrence, should be
protected from unequal treatment.
135 Id. at 216.

136 Michael H. v. Gerald D., 491 U.S. 110, 122 (1989) (citations omitted).
137 Seniors Civil Liberties Ass'n, Inc. v. Kemp, 761 F. Supp. 1528, 1556-57 (M.D. Fla. 1991),
aff'd, 965 F.2d 1030 (11th Cir. 1992).
138 Lawrence v. Texas, 539 U.S. 558, 579-81 (2003) (O'Connor, J., concurring) (finding that
the statute should have been held unconstitutional on equal protection grounds when a sexual
act was criminally prohibited for same-sex couples but not for heterosexual couples).
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In Taylor v. Rancho Santa Barbara, the Ninth Circuit Court of
Appeals rejected a Fifth Amendment due process challenge to the
HFOP exemption. 3 9 The Rancho Santa Barbara Court also rejected
challenges to California Civil Code section 798.76, which permitted
age discrimination in favor of those fifty-five-and-over in mobile home
parks, if the restriction complied with the FHA.140
The Rancho Santa Barbara court applied rational basis review to
the federal and state statutes involved because (1) "[a]ge classifications are not suspect," and (2) the plaintiff "alleges no fundamental
right . . ."141 Thus, the case would seem to leave open the argument
that there may be some fundamental right of families to certain housing. In Moore v. City of East Cleveland, Ohio, the Supreme Court
found a fundamental right of a family to live together,'4 2 but the Court
refused to find a fundamental right to housing in Lindsey v. Normet.143
Using a rational basis review, the Rancho Santa Barbara Court
explained that the age classification claim "survives equal protection
challenge if there is a rational relationship between the disparity of
treatment and some legitimate governmental purpose."'" The court
further explained that "a classification must be upheld if there is any
reasonably conceivable set of facts that could provide rational-basis
145 The court found a rational relationship between the HFOP
....
exemption and the government's legitimate interest in preserving and
promoting housing for older persons because older persons had "a
particular need" for housing and the "exemption permits exempted
communities to reduce costs."1 46 Specifically, the particular need was
for housing for individuals on fixed incomes who had health needs and
required smaller homes. 147 Housing that did not include schools and
daycare, was located far from employment centers, and had "thinner
walls, smaller units, and tinier yards" could be more likely to provide
affordability to seniors with the exemption.148
139 Taylor v. Rancho Santa Barbara, 206 F.3d 932, 934-37 (9th Cir. 2000).
140 Id. at 937.
141 Id. at 934.

142 Moore v. City of E. Cleveland, 431 U.S. 494, 499-506 (1977).
143 Lindsey v. Normet, 405 U.S. 56, 74 (1972).
144 Rancho Santa Barbara, 206 F.3d at 934-35 (citing Heller v. Doe, 509 U.S. 312, 320

(1993)).
145 Id. at 935 (emphasis added) (citing Heller, 509 U.S. at 320).
146 Id. at 936.
147 Id.
148 Id.
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The Rancho Santa Barbara court also found that the State of California could enact a statute to provide for an exemption from the
prohibition on age discrimination for mobile-home parks because
such parks "offer several distinct characteristics that make such housing a particularly desirable option for many older people."' 49 The
court listed such characteristics as "small units sitting on small lots,"
"limited privacy and limited room for children," "inexpensive land
away from schools and major economic centers," "minimally
improved land," "as a class usually less expensive," and a heavy population of seniors.o5 0
In light of cases such as Rancho Santa Barbara, courts may be
willing to find a rational basis for allowing discrimination against families in the age-based exemption for HFOP. Under the FHA exemptions, a disadvantaged group exists (persons under fifty-five). To
survive constitutional challenges to this exemption, a permissible relationship to a governmental purpose under some level of judicial scrutiny must be shown.
CONCLUSION

In examining the hypothetical in the context of the FHA and the
Constitution, several factors must be considered to determine if the
hypothetical age fifty-five-and-over community is legal. The first
determination must be whether there is a prima facie case for disparate treatment. It seems likely that, in this situation, a prima facie
case can be established. There is some evidence of disparate treatment
in that only children guests in the hypothetical must be overnight
guests. Further, there is evidence of statements that, if proved, may
show intent of discrimination. For a plaintiff, proving that oral statements were made can be difficult. However, in addition to the hypothetical statement by the realtor that few children live in the
community and statements by residents, an advocacy group, or a
homeowners' association seeking to directly or indirectly exclude children, the plaintiff may use statistical information to prove disparate
Id. at 937.
Taylor v. Rancho Santa Barbara, 206 F.3d 932, 937 (9th Cir. 2000). Furthermore,
"[alccording to a survey taken shortly before passage of FHA, 72% of mobile-home park
residents in California were age [fifty-five] or older." Id. (citing Schmidt v. Superior Court, 769
P.2d 932, 945 n.16 (1989) (citing CALIFORNIA DE:PARTMENT OF HOUSING & COMMUNrry DEVEL149
150

OPMETr,

MOBILEHOME PARKS IN CALIFORNIA: A SURVEY

PURSUANT

rO SB 1835 31 (1986))).

OF MOBILEHOME PARK OWNFRS
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impact. Many courts have allowed the use of statistical census data in
these types of cases. In the hypothetical, it may be possible to prove
disparate impact (less children in the hypothetical community) by census data.
If the hypothetical plaintiff does establish a prima facie case of
disparate treatment or impact, the defendant has the opportunity to
offer a reasonable explanation for certain familial exclusions. 51 if
there is both disparate treatment or impact and no reasonable explanation, the defendant may attempt to qualify for the HFOP exemption in the FHA. The exemption requires (1) intent and operation as
such a community; (2) that at least 80% of the occupied units be occupied by at least one such person; (3) that the housing facility or community publish and adhere to policies and procedures demonstrating
the intent; and (4) that the facility or community comply with rules
issued by HUD.152 Under the courts' applications of these requirements, it is unlikely the hypothetical defendant could establish the
HFOP exemption, particularly with regard to HUD-required
recordkeeping.
If the defendant could establish the exemption, the next step
would be to question whether the exemption, which allows discrimination based on familial status, is constitutional. According to case law,
the HFOP exemption is constitutional if it serves a legitimate governThe courts will likely use a rational basis review to
ment purpose.
determine if the exemption applied to the hypothetical community
serves such a purpose.
Is there any rational basis or reasonable governmental purpose to
allow one group of citizens to discriminate against another group of
citizens based on familial status? If discrimination against families is
not unconstitutional, the FHA is constitutional in allowing such discrimination. Still, such discrimination must be within the specific de
jure exemption of HFOP to be legal under the FHA. De facto discrimination against families that is not reasonably justified or is
outside of the FHA's HFOP exemption should still be illegal under
the FHA.
151 See Asbury v. Brougham, 866 F.2d 1276, 1279 (10th Cir. 1989) (citing Tex. Dep't of
Cmty. Affairs v. Burdine, 450 U.S. 248, 254-55 (1981)).
152 42 U.S.C. § 3607(b)(2) (2006).
153 See, e.g., Napolitano, supra note 6, at 304-11(discussing reasons why elderly housing
benefits older persons, which could serve as rational bases for the law); Schwemm & Allen,
supra note 6, at 157-58 (discussing Congress's stated purpose in creating the HFOP exemption).

