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INTRODUCTION

Cheryl Hall began her employment as a secretary at Nalco Company in 1997. In March 2003, Hall requested a leave of absence in
order to undergo in vitro fertilization (IVF),2 an assisted reproductive
technology (ART) that involves surgical extraction and fertilization of
a woman's eggs, followed by re-implantation of some or all of the fertilized embryos in her womb. Nalco granted Hall's request, and she
took leave from March 24 to April 21.4 The IVF procedure was
unsuccessful, and in July 2003, Hall requested a second leave of
absence, beginning in August, to undergo IVF once again.' At this
time, however, Nalco was in the process of consolidating its sales
offices, which resulted in the elimination of a secretarial position. In
July 2003, Nalco management discussed the situation and made notes
that Hall had "missed a lot of work due to health" and cited "absenteeism-infertility treatments" in reference to her job performance.' In
late July, Hall's supervisor informed her that she would be let go and
explained that her termination "was in [her] best interest due to [her]
health condition." 8
Hall subsequently filed suit against Nalco for violation of Title
VII of the Civil Rights Act of 1964, as amended by the Pregnancy
* J.D. Candidate, George Mason University School of Law, 2010; B.A., The George Washington University, 2007.
1 Hall v. Nalco Co., 534 F.3d 644, 645 (7th Cir. 2008).
2 Id.
3 Id. (citing MAYO CLINIC FAMILY HEAUI-II BOOK 1069-70 (Scott C. Litin, MD ed., 3d ed.

2003)); see infra Part I.A.
4 Id. at 646.
5 Id.
6 Id.
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Hall v. Nalco Co., 534 F.3d 644, 646 (7th Cir. 2008).

8 Id.
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Discrimination Act of 1978 (PDA or the Act),9 which prohibits discrimination against an employee on the basis of "pregnancy, childbirth, or related medical conditions."" The U.S. District Court for the
Northern District of Illinois granted summary judgment for Nalco,
finding that Hall could not prove sex discrimination for a condition
such as infertility, which afflicts both men and women." The U.S.
Court of Appeals for the Seventh Circuit reversed, holding that
because only women undergo the surgical insemination procedure of
IVF, Hall could validly argue that she was fired for the female-specific
ability to bear children rather than the sex-neutral condition of infertility.12 The court's opinion was guided by International Union v.
Johnson Controls, in which the Supreme Court first distinguished
between childbearing capacity and fertility and held that discrimination based on the former was grounds for a claim under the PDA."
Hall v. Nalco represents the first time a federal appellate court
has addressed the issue of whether an employer can fire a woman for
absenteeism due to her undergoing fertility treatments. Until the
decision, relevant case law pertaining to fertility treatments and discrimination under the PDA at the circuit court level dealt exclusively
with whether employer insurance policies must cover fertility treatments, with several circuits finding that they do not as long as both
male and female treatments are excluded.' 4 Additionally, several circuit courts, including the Seventh Circuit, have previously held that a
woman can be fired for excessive absenteeism as a result of pregnancy
so long as nonpregnant employees are subject to the same treatment. 5
These holdings present a potential conflict with Hall, which failed to
draw hard lines on how much work a woman is able to miss for fertility treatments. Under the PDA, a pregnant or potentially pregnant
employee is entitled to the same treatment as a nonpregnant
employee, including equal medical coverage, disability benefits, and
9 Id.
10 Id. (quoting 42 U.S.C. § 2000e(k) (2006)).

11 Id.
12 Id. at 648-49.
13 Hall v. Nalco Co., 534 F.3d 644, 648-49 (7th Cir. 2008) (citing Int'l Union v. Johnson
Controls, Inc., 499 U.S. 187, 198 (1991)).
14 See Saks v. Franklin Covey Co., 316 F.3d 337 (2d Cir. 2003); Krauel v. Iowa Methodist
Med. Ctr., 95 F.3d 674 (8th Cir. 1996).
15 See, e.g., Armindo v. Padlocker, Inc., 209 F.3d 1319 (11th Cir. 2000); Troupe v. May
Dep't Stores Co., 20 F.3d 734 (7th Cir. 1994).
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leaves of absence.16 The problem presented by Hall is that in requiring employers to allow women to take prolonged leaves of absence to
undergo ART procedures, the Seventh Circuit is also requiring
employers to provide pregnant or potentially pregnant employees
with special treatment not necessarily granted to other similarly situated employees. Therefore, in the absence of clear legislative mandates, other courts could interpret a woman's being fired due to
absenteeism for fertility treatments as unjustifiable grounds for a
claim under the PDA, if the particular employer does not allow comparable absences for other employees.
This Note analyzes the Seventh Circuit's decision in Hall under
the two theories available for stating a claim under Title VII, disparate
impact and disparate treatment, and then considers the implications of
Hall on future PDA claims. This Note argues that, while the court's
holding is correct under the precedent of Johnson Controls, it will
have unintended consequences regarding absenteeism and fertility
treatments. Part I briefly describes the methods of assisted reproductive technology and then discusses the history of the PDA. Part II
examines the relevant cases decided since the passage of the PDA
under the framework of both a disparate treatment claim and a disparate impact claim. Part III analyzes Hall under both Title VII theories, and concludes that the Seventh Circuit reached the correct
outcome based on the Supreme Court precedent and Congress's
intent in enacting the PDA, as evidenced by the Act's legislative history. Finally, Part IV considers the potential implications of Hall and
concludes that, in holding that undergoing IVF justifies absenteeism,
the Seventh Circuit contradicted prior circuit court holdings that
employers need not tolerate pregnant employees' absences if comparable absences are not permitted for other similarly situated employees. This Note concludes by arguing that new legislation is necessary
to draw a definitive line regarding acceptable absenteeism for women
who employ assisted reproductive technologies.

16

See 29 C.F.R. § 1604.2 (2009).
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BACKGROUND

Infertility and Assisted Reproductive Technologies

Medical professionals diagnose individuals with infertility after
they have engaged in unprotected sexual intercourse for twelve
months without becoming pregnant." In 2002, approximately 12% of
the reproductive-age population of the United States was infertile.'"
Roughly 1/3 of these cases can be attributed to male factors; 1/3 to
female factors; and the remaining 1/3 to a combination of both male
and female factors, or to unknown factors.19 Since the early 1980s,
infertility treatment has been available in the form of various ARTs,
which the Centers for Disease Control and Prevention defines as "all
procedures in which both eggs and sperm are handled."2 01The first
successful pregnancy by way of in vitro fertilization (IVF), the most
common ART, took place in 1978 in England with the birth of Louise
Brown. 2 ' Not long after that, the first successful IVF attempt in the
United States occurred in 1981.22 From 1981 through 2006, almost
500,000 babies were born in the United States as a result of ARTs.2 3
17 AMERICAN SOCIETY FOR REPRODUCTIVE MEDICINE, INFERTIITrry: AN

3
This

OVERVIEW

(2003), available at http://www.asrm.org/Patients/patientbooklets/infertility-overview.pdf.

is the ordinary definition of infertility, and is widely accepted. But see Judith F. Daar, Accessing

Reproductive Technologies: Invisible Barriers, Indelible Harms, 23 BERKLEY J. GENDER L. &
Just. 18, 23-24 (2008) (labeling the foregoing definition as "functional infertility" and juxtaposing it with "structural infertility," which the author defines as "when an individual or couple

desires to reproduce but must do so through means other than sexual intercourse because of the
social structure in which they self identify," citing single individuals and same-sex couples as
examples).

18

CTRS. FOR DISEASE CONTROL AND PREVENTrION, NAT'L CTR. FOR HEALTH STATsnICs,
& HUMAN SERVS., FERTILITY, FAMILY PLANNING, AND REPRODUCTIVE

U.S. DEP'T OF HEALT

HEAt fiI OF U.S. WOMEN:

DATA FROM TIE 2002 NATIONAL SURVEY OF FAMIY GROWTH 2

(2005), available at http://www.cdc.gov/nchs/data/series/sr

23/sr23 025.pdf.

19 American Society for Reproductive Medicine, Frequently Asked Questions About Infertility, Q2: What Causes Infertility?, http://www.asrm.org/Patients/faqs.html (last visited July 19,
2009).
20 CTRS. FOR DISEASE CONTROL AND PREVENTION, U.S. DEP'T OF HEALTH & HUMAN
SERVS., 2005 ASSISTED REPRODUCIVE TECHNOLOGY SUCCESS RATES:

NATIONAL SUMMARY

AND FtERTILFfY CLINIC RFORTs 3 (2007), availableat http://www.cdc.gov/art/ART2005/508PDF/

2005ART508CoverNational.pdf.
21 See Helen M. Alvard, The Case for Regulating CollaborativeReproduction: A Children's
Rights Perspective, 40 HARV. J. ON LEGos. 1, 20 (2003).
22 See id.
23 American Society for Reproductive Medicine, supra note 19, at Q7: Does In Vitro Fer-

tilization Work?.
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The major types of ARTs currently employed are IVF, gamete
intrafallopian transfer (GIFT), and zygote intrafallopian transfer

(ZIFT). 24 As described above, IVF is the extraction, fertilization, and

then re-implantation of a woman's eggs into her womb. 25 GIFT
involves placing the woman's unfertilized eggs and the man's sperm
directly into the woman's fallopian tubes. 2 6 ZIFT is essentially a combination of IVF and GIFT, in that the eggs are retrieved and inseminated outside the woman's body, but are then transferred into the
fallopian tubes. 27 Both GIFT and ZIFT require the woman to
undergo a laparoscopy, during which the eggs are surgically implanted
into the woman's fallopian tubes.28
An ART procedure consists of several steps, which, taken as a
whole, are referred to as a single ART cycle.29 For IVF, the cycle
begins with the monitoring of a woman's ovaries through a series of
tests that coincide with a woman's menstrual cycle. 30 At the beginning
of the menstrual cycle, the tests are performed once or twice a week,
and they increase in frequency as the menstrual cycle progresses. 3 ' By
the final three or four days before ovulation, the woman undergoes
daily blood tests and ultrasounds. 3 2 During this first step, the woman
also receives daily injections of fertility drugs that are intended to
stimulate the ovaries.3 3 The second step in an IVF cycle entails
extracting eggs from the woman's ovaries,34 a process which involves a
vaginally performed surgical procedure. 35 It is at this time that the
man must also submit a semen sample.36 The eggs are then fertilized
24 CTRS. FOR DISEASE CONTROL AND) PREVENTION, U.S. DEP'T OF HEALTH & HUMAN

SERvs., supra note 20.
25 See Hall v. Nalco Co., 534 F.3d 644, 645 (7th Cir. 2008) (citing MAYO CINic FAMILY
HEALTH BOOK 1069-70 (Scott C. Litin, MD ed., 3d ed. 2003)).
26 SUSAN LiEwis CooPEiR & ELIJEN SARASOHN GLAZER, CIHOOSING Assisnio REPRODUCTION: SOCIAL, EMOTIONAL & ETHICAL CONSIDERATIONs 41 (Perspectives Press 1998).

27 Id. at 41-42.
28 Id. at 42.
29 See CTRS.

uoiz

DISEASF CONTROL AND PREVENTION, U.S. DEP'T OF HEALTH & HUMAN

SERvs., supra note 20, at 17.
30 CooPiER & GLAZER, supra note 26, at 47.
31 Id.
32 Id.
33 See id.
34 See CrRS. FOR DISEASE CONROL AND PREVENTION, U.S. DEP'T OF HEALTII & HUMAN

SERVS., supra note 20, at 17.
35 COOPER & GLAZER, supra note 26, at 50-51.
36 Id. at 72.
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by mixing them with sperm in a laboratory.3 7 Two to three days after
the eggs are fertilized, they are transferred into the woman's uterus.
Twelve to fourteen days after the embryo transfer, the woman can
take a pregnancy test to determine if the procedure was successful. 39
A successful IVF cycle is completed with pregnancy and the live birth
of one or more infants.40
The success rate of an ART cycle is slightly higher than the success rate of unassisted attempts at becoming pregnant.4 1 In 2005, for
example, 28% of ART procedures resulted in live births,4 2 whereas a
reproductively healthy couple not using any type of reproduction
assistance had only a 20% chance in any given month of becoming
pregnant and carrying the baby to term.43 The success rate of ART,
however, does not come without costs. In the United States the average cost of an IVF cycle is $12,400," and these procedures often have
non-monetary costs as well. For instance, one non-financial cost is
that use of ARTs greatly increases the likelihood of multiple births,4 5
which in turn increases the risks of pregnancy complications, preterm
births, 46 and low birth weights. 47 Additionally, while specific data
37 See CTRS. [OR DISEASE CONTROL AND PREVENTION, U.S. DuPrT OF HEAIr I & HUMAN
SERVS., supra note 20, at 17. Literally, the eggs and sperm are mixed in a Petri dish; "in vitro" is
Latin for "in glass." American Society for Reproductive Medicine, supra note 19, at Q5: What
is In Vitro Fertilization?.
38 COOPER & GLAZER, supra note 26, at 40-41.

39 See id. at 74.
40 CTRS. FOR DisEASE CONTROL AND PREVENTION, U.S. DEP'r OF HEALTH & HUMAN
SnRvs., supra note 20, at 17.
41 American Society for Reproductive Medicine, supra note 19, at Q7: Does In Vitro Fertilization Work?.
42 CTRS. FOR DISFASE CONTROL AND PREVENTION,

U.S. Dpier OF HEAITH &

HUMAN

SERVS., supra note 20, at 6.

43 American Society for Reproductive Medicine, supra note 19, at Q7: Does In Vitro Fertilization Work?.
44 American Society for Reproductive Medicine, supra note 19, at Q6: Is In Vitro Fertilization Expensive?.
45 Approximately 33% of live births resulting from use of ARTs are multiple births. See
CrRS. FOR DISEASE CONTROL AND PREVENTION, U.S. DFP'T OF HEALTi & HUMAN SERVS.,
supra note 20, at 22. However, exact comparisons of multiple-birth rates resulting from ART
versus those resulting from unassisted pregnancies are unavailable because the vast majority of
multiple births occur as a result of the use of ARTs and other fertility treatments. See id. at 2224.
46 Of the multiple births resulting from the use of ARTs in 2005, approximately 62% of
twins and 97% of triplets were born preterm. Id. at 23.
47 Of the multiple births resulting from the use of ARTs in 2005, 56% of twins and 97% of
triplets had low birth weights. Id. at 24.
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regarding the rate of repeated usages of ARTs are unavailable, the
28% success rate indicates that individuals may choose to undergo
numerous ART cycles. 48 For example, in 2005, 43% of the women
undergoing ARTs had previously undergone at least one ART cycle. 4 9
B.

History of the Pregnancy DiscriminationAct

Title VII of the Civil Rights Act of 1964 makes it unlawful for an
employer to "refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such
individual's . . . sex."50 In 1976, prior to the passage of the PDA, the
Supreme Court held in General Electric Co. v. Gilbert that discrimination based on pregnancy did not constitute discrimination on the basis
of sex under Title VII.s' Gilbert involved a challenge to an employer's
disability plan that excluded coverage of disabilities arising from pregnancy.5 2 In finding that the exclusion of pregnancy benefits was not
sex-based discrimination, the Court ruled that "there is no risk from
which men are protected [by the disability plan] and women are not.
Likewise there is no risk from which women are protected and men
are not.",5 In so holding, the Court quoted extensively from its opinion in Geduldig v. Aiello, which upheld in the face of an Equal Protection challenge a state-run disability program that excluded conditions
related to pregnancy.54 In that case, the Court stated that "while it is
true that only women can become pregnant, it does not follow that
every legislative classification concerning pregnancy is a sex-based
classification."" In Gilbert, the Court applied the logic of Geduldig to
conclude that, absent a showing that pregnancy-based discrimination
was merely a pretext for sex-based discrimination, an employer's
exclusion of pregnancy-related benefits did not violate Title VII
because it did not treat women any differently than men.5 6
48
49
50
51

52
53
54

55
56

See id. at 36 ("[I]t is not uncommon for a couple to undergo multiple ART cycles.").
See id.
42 U.S.C. § 2000e-2(a)(1) (2006).
Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 145-46 (1976).
Id. at 127-28.
Id. at 138 (quoting Geduldig v. Aiello, 417 U.S. 484, 496-97 (1974)).
Geduldig, 417 U.S. at 486-87, 497.
Id. at 496 n.20.
Gilbert, 429 U.S. at 135 (citing Geduldig, 417 U.S. at 496-97 n.20).
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There were two dissenting opinions in Gilbert. Taking issue with
the majority's classification of the disability plan as sex-neutral,5 7 Justice Brennan stated that "it offends common sense to suggest . . . that

a classification revolving around pregnancy is not, at the minimum,
strongly 'sex related.""' Furthermore, he felt that the majority
wrongly dismissed the importance of the EEOC Guidelines, which
state that disability insurance plans should cover pregnancy-related
disabilities.5 9 Although the majority correctly stated that the Court is
not bound by those guidelines, Justice Brennan argued that they
should at least receive "great deference."60 Similarly, Justice Stevens
argued in his dissent that Title VII is clearly meant to bar discrimination on the basis of pregnancy, as "it is the capacity to become pregnant which primarily differentiates the female from the male." 6 1
Public reaction to the Court's decision in Gilbert was immediate
and largely negative. Bernice Malamud, an insurance consultant specializing in women's insurance problems, wrote that the Court's conclusion that General Electric's disability plan was not discriminatory
was absurd in light of the fact that the plan covered procedures peculiar to men, such as vasectomies and circumcisions. 62 Regarding the
Court's finding that exclusion of pregnancy was not discriminatory
because it deprived women of nothing granted to men, Ms. Malamud
humorously remarked, "In other words, neither sex could collect for
disability if they got pregnant, but both could if they needed a circumSimilarly, Ruth Bader Ginsburg and Susan Deller Ross
cision.
wrote in the New York Times that the Gilbert decision was a setback
for the women's rights movement that would unfairly disadvantage
working women and provide employers even more cover for acts that
discriminate against female employees.'
Congress quickly took note of the issue. In March 1977, just
three months after the Court handed down its opinion in Gilbert, a bill
57 Id. at 148-49 (Brennan, J., dissenting).
58 Id. at 149 (internal citations omitted).
59 See id. at 156 (quoting 29 C.F.R. § 1604.10(b) (1975)).
6 Id. at 156 (citing Albemarle Paper Co. v. Moody, 422 U.S. 405, 431 (1975); Griggs v.
Duke Power Co., 401 U.S. 424, 433-34 (1971); Phillips v. Martin Marietta Corp., 400 U.S. 542,
545 (1971) (Marshall, J., concurring)).
61 Id. at 161-62 (Stevens, J., dissenting).
62 S. COMM. ON LABOR AND) HUMAN RESOURCES,
NANcy DISCRIMINATION

63 id. at 8.
6 Id. at 9.

Acr

OF

LEGISLATIVE HISTORY OF TEI

1978, S. Rep. No. 95-331, at 7 (1977).

PREG-
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was introduced to overturn the case and amend Title VII to explicitly
prohibit discrimination on the basis of pregnancy.65 Senator Harrison
Williams introduced the bill by denouncing the Gilbert decision and
speaking at length about the serious setback that the decision represented to women's rights.6 6 Senator Williams was not alone in
denouncing Gilbert. Senator Edward Brooke also spoke of the devastating impact the decision would have on families. 67 He argued that
forcing women temporarily disabled by pregnancy to take unpaid
leave would inevitably cause families to struggle financially and, even
worse, could encourage some women-especially those with lower
incomes-to abort their pregnancies rather than take time off from
work. 68 Echoing these concerns and the writings of Ginsburg and
Ross, Senator Charles Mathias stated that Gilbert had opened the
door for further erosion of Title VII sex discrimination protections.69
During the floor debate, several of the bill's sponsors quoted from the
Stevens and Brennan dissents in Gilbert, citing them as far more persuasive and in line with Title VII's intent than the majority opinion. 7 0
Supporters of the bill believed that the proposed legislation was
more of a clarification of Title VII than an amendment. For example,
Senator Williams stated that in reaching its decision in Gilbert, the
Court ignored Title VII's original intent of protecting all individuals"including pregnant workers"-from unjust employment discrimination.7 ' Representative Augustus Hawkins shared this sentiment, stating that the proposed legislation did not actually add anything to Title
VII; rather, he deemed it "commonsense" that discrimination based
on pregnancy is sex discrimination and that Title VII was intended to
prohibit it when the law was enacted in 1964.72
On October 31, 1978, President Carter signed Public Law 95-555,
the Pregnancy Discrimination Act." The Act was added to the defini65 Id. at III (Foreword).
66 Id. at 1-3 (statement of Sen. Williams).
67 Id. at 7 (statement of Sen. Brooke).
68 S. COMM. ON LABOR AND HUMAN RESOURCEs, LEGISLATIVE HisroRzy o riHE PREGNANcy DISCRIMINATION Acr op 1978, S. Rep. No. 95-331, at 7 (statement of Sen. Brooke).
69 Id. at 8 (statement of Sen. Mathias).
70 Id. at 24 (statement of Rep. Hawkins); Id. at 18 (statement of Rep. Bayh).
71 Id. at 2 (statement of Sen. Williams).

72 Id. at 23 (statement of Rep. Hawkins).
73 Id. at III.
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tions section of the Civil Rights Act.74 The full text of the Act is as
follows:
The terms "because of sex" or "on the basis of sex" include, but are
not limited to, because of or on the basis of pregnancy, childbirth, or
related medical conditions; and woman affected by pregnancy, childbirth, or related medical conditions shall be treated the same for all
employment-related purposes, including receipt of benefits under fringe
benefit programs, as other persons not so affected but similar in their
ability or inability to work and nothing in section 2000e-2(h) of this title
shall be interpreted to permit otherwise. This subsection shall not

require an employer to pay for health insurance benefits for abortion,
except where the life of the mother would be endangered if the fetus
were carried to term, or except where medical complications have
arisen from an abortion: Provided, That nothing herein shall preclude
an employer from providing abortion benefits or otherwise affect bargaining agreements in regard to abortion.7 5
II.

THE

PDA

A.

Stating a Claim Under the PDA

IN THE COURTS

Under Title VII, a plaintiff can assert a claim for sex discrimination under two different theories: disparate treatment or disparate
impact.76 A disparate treatment claim arises when an employment
policy is facially discriminatory through the use of a criterion forbidden by Title VII, such as race or sex. 7 Proof of such a claim requires
evidence that the plaintiff was qualified for the job but was treated
differently from another employee not possessing the particular trait,
and that the employer's stated reason for the policy is merely a pretext
for discrimination.
After the plaintiff makes such a showing, the
employer's only defense to a valid disparate treatment claim is to
assert a bona fide occupational qualification (BFOQ) defense. 7 9 A
BFOQ defense allows an employer to discriminate on the basis of the
forbidden status if such discrimination is "reasonably necessary to the
74 42 U.S.C. § 2000e(k) (2006).
75
76
77
78
79

Id. (emphasis added).
Int'l Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977).
Id.

See Troupe v. May Dept. Stores, Co., 20 F.3d 734, 736 (7th Cir. 1994).
42 U.S.C. § 2000e-2(e) (2006).
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normal operation of that particular business or enterprise."so The
EEOC, however, has narrowly defined the BFOQ defense for discrimination on the basis of sex."1
Disparate impact, the second type of Title VII sex discrimination
claim, is a judicially-created doctrine. In 1972, in Griggs v. Duke
Power Co., the Supreme Court held that an employee can allege discrimination on the grounds that an employment practice, though
facially neutral, has a disparate impact on a particular class of employees.8 2 In recognizing this doctrine, the Court noted that Title VII
"proscribes not only overt discrimination but also practices that are
fair in form, but discriminatory in operation."" To establish a prima
facie case of discrimination under a disparate impact theory, an
employee must show that the challenged employment practice,
although facially neutral, has a significant discriminatory effect." If
the employee successfully demonstrates a discriminatory impact, the
burden then shifts to the employer, who can assert a "business necessity" defense by showing that the challenged employment practice has
"a manifest relationship to the employment in question."8 5 If the
employer succeeds in this defense, the burden shifts back to the
employee, who can still prevail by showing that the practice is a mere
pretext for discrimination.8
In responding to Gilbert with the passage of the PDA, Congress
eliminated its acceptance of employment practices that result in the
80 Id.

81 29 C.F.R. § 1604.2(a) (1972) (stating that the EEOC does not recognize the BFOQ
defense for refusals to hire women because of sex-based stereotypes; assumptions of comparative employment characteristics (such as belief that there is a higher turnover rate among
women); or the preferences of clients, customers, coworkers, or the employer).
82 Griggs v. Duke Power Co., 401 U.S. 424, 430-31 (1971).
83 Id.

84 Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975); Dothard v. Rawlinson, 433
U.S. 321, 329 (1977).
85 Dothard, 433 U.S. at 329 (quoting Griggs, 401 U.S. at 432).
86 Id.; Albemarle, 422 U.S. at 425. In 1991, Congress amended Title VII to reflect the
disparate impact doctrine established in Griggs and its progeny. Section 701 was amended to
include subsection (k), which reads:
Burden of proof in disparate impact cases
(1)(A) An unlawful employment practice based on disparate impact is established under
this subchapter only if(i) a complaining party demonstrates that a respondent uses a particular employment
practice that causes a disparate impact on the basis of race, color, religion, sex, or national
origin and the respondent fails to demonstrate that the challenged practice is job related
for the position in question and consistent with business necessity.
42 U.S.C. § 2000e-2(k) (2006).
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disparate treatment of women. The insurance policy at issue in Gilbert excluded coverage for disabilities arising from pregnancy. Congress repudiated the policy as "obviously discriminatory" 8 7 because it
covered a wide variety of disabilities that afflict only men, while
excluding only pregnancy-related disabilities. 8 As evidenced by both
the text of the PDA and the legislative history, the PDA was clearly
intended to prohibit disparate treatment on the basis of pregnancy.
The second clause of the amendment makes clear that pregnant
women are to be treated the same as nonpregnant persons similar in
their ability or inability to work.89 This is the very definition of a ban
on disparate treatment. Additionally, the Act's legislative history
evinces Congress's intent that the PDA bars disparate treatment on
the basis of pregnancy. For example, the Senate Committee Report
included a statement under the heading "Basic Principles" that the
Act "prohibits only discriminatory treatment..

.

. The bill would sim-

ply require that pregnant women be treated the same as other
employees on the basis of their ability or inability to work."o
Clearly, the PDA prohibits employment policies or practices like
the one in Gilbert that are facially discriminatory on the basis of pregnancy. Less clear, however, is whether the Act also gives rise to disparate impact claims. One could argue that the text of the Act evidences
Congress's intent to prohibit only facially discriminatory employment
practices. On the other hand, some scholars have argued that the
PDA's incorporation within Title VII indicates that all claims previously available under Title VII are now available under the PDA.9 1
Part III contains greater discussion and analysis of this issue.
B.

The Supreme Court Speaks

Since passage of the PDA, the Supreme Court has heard only
three cases pertaining to the Act. Although these cases shed some
light on the application of disparate treatment and disparate impact
87 S. COMM. ON LABOR AND HUMAN RESOURCES, LIGISLATIVE HISTORY OF THE PRFG-

NANCY DISCRIMINATION Acr OF 1978, S. Rep. No. 95-331, at 2 (statement of Sen. Williams).
88 Id.

89 42 U.S.C.
90 S. COMM.

§2000e(k)

(2006).

ON LABOR AND HUMAN RESOURCES, LEGISLATrIVE HISTORY OF THFE PREG-

NANCY DISCRIMINATION Acr OF 1978, S. Rep. No. 95-331, at 41.

91 See Deborah A. Calloway, Accommodating Pregnancy in the Workplace, 25 STETSON L.
RFV. 1, 41-42 (1995); Reva B. Siegel, Note, Employment Equality Under the Pregnancy Discrimi-

nation Act of 1978, 94 YALE L.J. 929, 937-40 (1985).
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analyses to PDA claims, the picture is still not entirely clear. This section briefly discusses the three cases, and subsequently analyzes an
area of PDA claims relevant to the Seventh Circuit's analysis in Hall:
cases involving a party who seeks infertility treatments.
In 1983, the Supreme Court heard its first case brought under the
PDA, Newport News Shipbuilding and Dry Dock Co. v. EEOC.9 2 The
case involved a challenge to an employer's insurance plan that provided less favorable benefits to pregnant wives of male employees
than to pregnant female employees. 93 Under the EEOC Guidelines,
an employer is allowed to deny medical coverage to dependents,
including coverage of pregnancy-related conditions. 94 Where an
employer provides some medical benefits to dependents for some conditions, however, the employer must also provide equivalent benefits
to dependents for pregnancy-related matters.95 The employer's plan
in this case gave greater benefits to husbands of female employees for
various medical conditions than it did to pregnant wives of male
employees.96 In recognizing the validity of the EEOC's disparate
treatment claim, the Court stated that the PDA "makes clear that it is
discriminatory to treat pregnancy-related conditions less favorably
than other medical conditions." 97 Thus, because discrimination
against female spouses is actually discrimination against the male
employees, the Court held that the employer's plan violated the
PDA.9 8
Four years later, the Court confronted the issue of whether Title
VII, as amended by the PDA, preempts state laws requiring employers to provide pregnancy-related benefits. 99 In CaliforniaFederalSavings and Loan Association v. Guerra, an employer sought a
declaration that Title VII preempted a California statute requiring an
employer to provide leave to pregnant employees because the statute
provided preferential treatment to pregnant female employees not
provided to male employees and, as such, constituted reverse discrimination." The Court rejected this assertion, finding that the state law
92 462 U.S. 669 (1983).
93 Id. at 671.

EEOC Guidelines on Sex Discrimination, 44 Fed. Reg. 23804, 23807 (April 20, 1979).
Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669, 682 (1983).
96 Id. at 683.
97 Id. at 684.
98 Id. at 684-85.
99 Cal. Fed. Say. & Loan Ass'n v. Guerra, 479 U.S. 272 (1987).
100 Id. at 274-75, 279.
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was not inconsistent with the purposes of the PDA.' The Court held
that the PDA did not prohibit states from enacting laws that provide
preferential treatment to pregnant employees' 02 and stated that the
PDA was meant "to construct a floor beneath which pregnancy disability benefits may not drop-not a ceiling above which they may not
rise."10 3 Significantly, the Court noted in dicta the potential relevance
of a disparate impact claim under the PDA.10 4 Quoting Griggs, the
Court stated that "the purpose of Title VII is 'to achieve equality of
employment opportunities and remove barriers that have operated in
the past to favor an identifiable group of . . . employees over other

employees.""'
In 1991, the Court rejected another disparate treatment claim
when it heard its third and most recent case pertaining to the PDA. In
InternationalUnion v. Johnson Controls, the Court addressed whether

a sex-neutral fetal-protection policy resulted in an unlawful disparate
impact. 106 Johnson Controls, a battery-manufacturing company, had
instituted a policy barring fertile female employees from holding certain positions within the company that involved lead exposure. 107 The
policy purported to protect future fetuses because lead exposure could
infringe on a woman's healthy reproductive capacity. 08 A group of
employees challenged the policy, claiming it violated the PDA. 0 9 The
lower courts found that the policy was not facially discriminatory and
reviewed the practice through a disparate impact lens, which allowed
the company to prove the less stringent business necessity defense.110
101 Id. at 284-87.

102 Id. at 286-87. Furthermore, the Court noted that nothing in the California statute bars
the employer from extending the same benefits to nonpregnant employees. Id. at 290-91. Thus,
the statute does not "require" that pregnant employees be given special treatment; rather it
simply mandates a minimum standard of coverage for pregnant workers. Id. at 291.
103 Id. at 285 (quoting Cal. Fed. Say. & Loan Ass'n v. Guerra, 758 F.2d 390, 396 (9th Cir.
1985)).
104 Id. at 288.

105 Cal. Fed. Say. & Loan Ass'n v. Guerra, 479 U.S. 272, 288 (1987) (quoting Griggs v.
Duke Power Co., 401 U.S. 424, 429-30 (1971)). However, the Court purposefully did not decide
the disparate impact issue: "Because we conclude that in enacting the PDA Congress did not
intend to prohibit all favorable treatment of pregnancy, we need not decide . . . whether [the
state statute] could be upheld as a legislative response to leave policies that have a disparate
impact on pregnant workers." Id. at 292 n.32.
106 Int'l Union v. Johnson Controls, Inc., 499 U.S. 187 (1991).
107 Id. at 191-92.
1os Id. at 191.
109 Id. at 192.
110 Id. at 193-94.
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In reversing, the Supreme Court rejected the disparate impact assessment and addressed the policy as one of disparate treatment
instead."' Because Johnson Controls' policy excluded only fertile
women and not fertile men from certain jobs, the Court held that the
policy classified employees on the basis of childbearing capacity.
Because the capacity to bear children is a biological characteristic specific to women, the Court held that Johnson Controls' policy was
facially discriminatory." 2 Furthermore, the Court found it irrelevant
that the company lacked malevolent intent in enacting the policy. 13
The Court ultimately ruled for the employees and held that Johnson
Controls could not make out the stricter BFOQ defense as required to
justify a facially discriminatory policy." 4
C.

ART Cases in FederalAppellate Courts

In the years since Johnson Controls, lower courts have struggled
with interpreting the PDA and defining its requirements and limits.
In Hall, the Seventh Circuit waded into the ongoing debate about
whether the PDA is meant to protect women undergoing ARTs.
However, Hall is the first federal appellate decision regarding the
question of absenteeism for such treatments. Previous cases in this
arena, which this section discusses, have dealt instead with the issue of
whether employer insurance policies are required to provide coverage
for such procedures.
Prior to Hall, the Eighth Circuit addressed this issue in 1996 in
Krauel v. Iowa Methodist Medical Center."s A woman who had
undergone three GIFT procedures sought reimbursement through her
employer-provided insurance plan.1 6 The plan covered pregnancy
and other related expenses, but explicitly denied coverage for treatment of infertility." 7 The employee brought suit, arguing, among
other things, that the policy violated the PDA because infertility is a
medical condition related to pregnancy or childbirth."' In examining
the Act's prohibition on discrimination on the basis of "pregnancy,
11 Id. at 197-98.
112 Int'l Union v. Johnson Controls, Inc., 499 U.S. 187, 199 (1991).
113 Id. at 198.
114 Id. at 206.

115 Krauel v. Iowa Methodist Med. Ctr., 95 F.3d 674 (8th Cir. 1996).
116 Id. at 676.
117 Id.
118 Id. at 679.

CIVIL

98

RIGHTs LAW JOURNAL

[Vol. 20:1

childbirth, or related medical conditions," the court construed
"related medical conditions" as pertaining only to conditions related
to "pregnancy" and "childbirth." 19 The court declared that
"[piregnancy and childbirth, which occur after conception, are strikingly different from infertility, which prevents conception." 120 The
court distinguished Johnson Controls by stating that infertility, unlike
pregnancy or the potential for pregnancy, affects both men and
women, and therefore is sex-neutral.121 Thus, the court held that the
employer's policy did not violate the PDA as facially discriminatory.12 2
The Krauel court also considered the plaintiff's disparate impact
claim. 123 The plaintiff argued that excluding coverage of infertility
treatments has a greater impact on women than men because women
are usually the people required to undergo the procedures, and thus
bear their cost. 124 The court rejected this argument, reasoning that the
plan equally affected the costs incurred by female employees and their
dependent spouses and those costs incurred by male employees and
their dependent spouses.125 In rejecting the argument, the court cited
Newport News as authority for the holding that analysis of the discriminatory nature of an insurance plan must include consideration of
the coverage given to the employees' spouses.126
The Second Circuit took a similar approach in the 2003 case, Saks
v. Franklin Covey Co.127 In that case, an employee followed various
courses of treatment in an effort to achieve pregnancy, including
undergoing IVF and using fertility drugs.128 Her employer's policy
provided benefits for various infertility products and procedures, but
explicitly excluded surgical impregnation procedures (including
IVF).12 9 The employee challenged the policy as violating the PDA,
arguing that the policy discriminated on the basis of pregnancy by providing less coverage for infertility treatments than for other non-preg119 Id.
120 Id.

121 Krauel v. Iowa Methodist Med. Ctr., 95 F.3d 674, 680 (8th Cir. 1996).
122
123
124
125

Id.
Id. at 681.
Id.

Id.
126 Id. (citing Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669, 682
(1983)).
127 Saks v. Franklin Covey, 316 F.3d 337 (2d Cir. 2003).
128 Id. at 342.
129 Id.
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nancy related conditions.13 0 Like the Eighth Circuit in Krauel, the
Second Circuit concluded that because neither infertility nor reproductive capacity was specific to women, protecting these conditions
under the PDA "would result in the anomaly of defining a class that
simultaneously includes equal numbers of both sexes and yet is somehow vulnerable to sex discrimination."1 31 Moreover, as the Eighth
Circuit did in Krauel, the Second Circuit rejected the disparate impact
claim. 13 2 The court held that the exclusion did not affect women any
more than it affected men because infertility is caused in equal measure by male and female factors.133 The court found that male and
female employees were equally disadvantaged by the exclusion of coverage for ARTs, and that the policy therefore did not have a disparate

impact.134
III.

THE SEVENTH CIRCUIT CORRECTLY APPLIES THE

PDA

IN

HALL V. NALCO
At first glance, Hall appears to conflict with the fertility cases
discussed above. In both Saks and Krauel, two separate appellate
courts concluded that because infertility is a sex-neutral condition, its
exclusion from employer insurance policies does not violate the PDA.
In so holding, both courts rejected disparate treatment and disparate
impact claims. This section analyzes Hall under both types of Title
VII claims. First, a disparate treatment analysis examines the Seventh
Circuit's opinion and concludes that it is correct under the precedent
of Johnson Controls and the legislative history of the PDA. Second,
this section applies a disparate impact analysis and argues that, under
such a framework, Hall is distinguishable from Saks and Krauel.
A.

Disparate Treatment in Hall

The district court in Hall relied on both the Eighth Circuit's opinion in Krauel and the Second Circuit's opinion in Saks in granting
summary judgment for Nalco. 135 The district court held that since
infertility is a sex-neutral condition, Hall was not protected under the
130 Id.
131 Id. at 346.

132 Id. at 346-47.
133 Saks v. Franklin Covey, 316 F.3d 337, 347 (2d Cir. 2003).
134 Id.

135 Hall v. Nalco, 534 F.3d 644, 647 (7th Cir. 2008).
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Act due to her infertile status.136 In reversing, the Seventh Circuit
stated that the relevant classification for Hall was based on her
childbearing capacity, not on infertility.137 The court analogized the
case to Johnson Controls and stated that "[e]mployees terminated for
taking time off to undergo IVF-just like those terminated for taking
time off to give birth or receive other pregnancy-related care-will
always be women."138

In so concluding, the Seventh Circuit quickly dismissed the argument in Krauel that the PDA only applies post-conception.' Johnson
Controls clearly established that the PDA was intended to protect
women on the basis of the "potential for pregnancy."4 o In that case,
the Supreme Court specifically rejected Johnson Controls' policy
because it classified women on the basis of potential for pregnancy,
and this classification must be treated the same as discrimination on
the basis of sex under the PDA.14 ' This understanding conforms to a
commonsense view of the PDA: Allowing employers to discriminate

against a woman on the basis of potential for pregnancy would effectively allow them to refuse to hire women of childbearing age for fear
that these women might soon leave to have children. This is precisely
the type of discrimination against which the PDA was intended to

protect. 142
The court in Hall gave greater consideration to the argument in

Saks that infertility is not protected because it is a sex-neutral condi136 Id. at 646.
137 Id. at 649.
138 Id. at 648-49.
139 Id. at 648 n.1.

140 Int'l Union v. Johnson Controls, Inc., 499 U.S. 187, 199 (1991).
141 Id.
142 See, e.g., S. COMM. ON LABOR AND HUMAN RESOURCEs, LEGISILATIVE HISTORY OF THE

PREGNANCY DISCRIMINATION Acr oF 1978, S. Rep. No. 95-331, at 61-62 (1989):

Because of their capacity to become pregnant, women have been viewed as marginal
workers ....

In some of these cases, the employer refused to consider women for particular types of
jobs on the grounds that they might become pregnant . . . . Even more common is the
refusal to provide training, or advancement to management, because of the concern that
women might become pregnant and leave the employer's service.
[Tihe overall effect of discrimination against women because they might become pregnant, or do become pregnant, is to relegate women in general, and pregnant women in
particular, to a second-class status with regard to career advancement and continuity of
employment and wages.
(statement of Sen. Williams) (emphasis added).
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tion.143 In rejecting this argument, the Seventh Circuit analogized
undergoing IVF to the fetal-protection policy in Johnson Controls,
which was declared discriminatory because it classified fertile women
on the sex-specific basis of childbearing capacity, rather than the sexneutral basis of infertility. 1" The Seventh Circuit found that, similar
to the policy in Johnson, undergoing IVF is an extension of a person's
sex-specific classification of childbearing capacity.14 5 That is, despite
the fact that both men and women suffer from infertility, only women
undergo IVF.14 6 Therefore, firing a woman for undergoing IVF discriminates on the basis of (potential for) pregnancy, and thus violates
the PDA.147
Whether the Seventh Circuit's analysis of the disparate treatment
theory is correct is not immediately clear. One could argue that
Nalco's employment practices were not facially discriminatory. For
example, if the employment policy at issue reads, "An employee will
be fired for taking off X number of days to undergo in vitro fertilization," then no employee could argue that such a policy is facially discriminatory because both men and women would technically be fired
if they violated the policy. However, because, only women actually
undergo in vitro fertilization, only women will be affected by the policy. Thus, the policy is arguably a pretext for discrimination against
women who seek IVF treatment.
Holding that such a policy is grounds for a disparate treatment
claim conforms to Congress's intent in enacting the PDA. As the
Court made clear in Johnson Controls, the PDA is meant to protect
women from discrimination on the basis of the sex-specific characteristic of childbearing capacity. Undergoing ART procedures is something only a woman can do and is directly a result of her ability to bear
children. Therefore, a policy that fires an employee for undergoing a
procedure that only women can undergo is discriminatory on the basis
of pregnancy-related matters.
Alternatively, an obvious counter to this argument is that men
may also have to miss work for things related to ARTs, be it for their
own medical procedures or to accompany their wives while they
undergo ART procedures. It can scarcely be argued, though, that
143 Hall v. Nalco, 534 F.3d 644, 648-49 (7th Cir. 2008).
144
145
146
147

Id.
Id.
Id.
Id.
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men's time commitments to the process come anywhere close to those
of the women who actually undergo the procedures. First, a man's
medical involvement in ART is generally limited to semen collection.
Although this step in the process may understandably cause anxiety,148
it is not nearly as time consuming because a semen sample is collected
in a single visit to the doctor.14 9 On the other hand, women must
undergo many more steps in the process including daily fertility drug
injections, egg extraction, and surgical implantation of the fertilized
eggs.150
It is slightly more plausible that men may need to take time off
from work to accompany their wives while they undergo the various
The fact remains, however, that the aggresteps in an ART cycle.'
gate amount of hours spent by women undergoing ARTs vastly outnumbers those spent by men.15 2 First, not all women undergoing
ARTs are married or have male partners who accompany them to
their treatments. Although exact demographic statistics are unknown,
Judith Daar examined anecdotal evidence suggesting that a considerable number of unmarried women undergo ARTs.' 5 1 She points to the
country's largest sperm bank, which says that it owes 1/3 of its business to women without male partners.154 Additionally, among the
married women that undergo ARTs, it seems almost certain that not
every woman's husband accompanies his wife for every step of the
procedure. Finally, and perhaps most significantly, a woman's time
commitment to an ART cycle can last weeks beyond the embryo
transfer. Although most doctors do not require a woman to maintain
strict bed rest for more than two or three days following embryo
15 6
transfer,' 5 they do recommend that she limit many daily activities.
148 See CooPER & GLAZER, supra note 26, at 72 (explaining that the emotional buildup
prior to semen collection can cause men anxiety due to anticipating the humiliation of not being
able to produce a sample).
149 Because sperm can live for several hours before being inseminated, the sample can even
be collected prior to the doctor's visit. COOPE7R & GLAZER, supra note 26, at 72.
150 See supra notes 29-40 and accompanying text.
1St See, e.g., BETH Komn, EMBRYo CULTURE: MAKING BABIES IN TiE TWENTY-FIRST
CENTURY 190-91 (Sarah Crichton Books 2007) (documenting the author's experiences with IVF,
including the heavy involvement of her husband).
152 See, e.g., id. at 124. ("In the first two weeks of my cycle alone, I spent close to twenty
IVF-related hours in my car.").
153 Judith F. Daar, Accessing Reproductive Technologies: Invisible Barriers, Indelible
Harms, 23 BERKELFY J. GENDER L. & Jusr. 18, 25 n.19 (2008).
154 Id.
155 See KoHL, supra note 151, at 192.
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Thus, women may potentially need quite a few days off from work
after their husband's physical (albeit not emotional) involvement in
the procedure has come to an end.
In sum, it seems overwhelmingly likely that women as a class
spend countless more hours-and would have to miss many more
days of work-undergoing ARTs than men as a class. Thus, a policy
prohibiting an employee from taking off X number of days to undergo
ART procedures is a pretext for discrimination against women.
B.

DisparateImpact in Hall

Although the Seventh Circuit avoided the terminology of "disparate impact" and "disparate treatment," it appeared to apply both
frameworks in assessing Hall's complaint. The use of disparate impact
analysis is evidenced by the court's reference to Nalco's business
necessity defense.'"' Although the court explicitly refused to address
the issue, it commented on the existence of the asserted defense and
presented questions about the defense that would have to be
answered on remand. 58
Application of a disparate impact analysis is proper under the
PDA. Although the Supreme Court has not directly applied such an
analysis to a PDA claim, it noted the potential for a disparate impact
claim under the Act in Guerra.159 Additionally, the legislative history
of the Act supports such an analysis in two important ways. First, as
the foregoing discussion of the passage of the PDA made clear, the
Act was intended not as an amendment to Title VII, but rather as a
clarification that Title VII was always intended to prevent discrimination on the basis of pregnancy.160 Moreover, the PDA is better understood as a clarification because rather than altering the parameters of
Title VII, the PDA simply clarified that pregnancy discrimination is,
156 See e.g., COOPER & GLAZER, supra note 26, at 74 (adding that "most patients are only

too happy to follow these recommendations, and many add prescriptions of their own, trying to
eliminate any activity that might jeopardize a pregnancy, or that might cause them to look back
guiltily if they are not pregnant."); KoHL, supra note 151, at 84 ("[R]emain on strict bed rest for
three full days. Modify your activity and practice complete pelvic rest for seven more days.
Drive only if necessary and be extremely defensive in your driving. Do not lift anything weighing over ten pounds.").
157 Hall v. Nalco, 534 F.3d 644, 649 (7th Cir. 2008).
158 Id.

159 See supra notes 105-06 and accompanying text.
160 See supra notes 72-73 and accompanying text.
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and always had been, discrimination on the basis of sex. 161 Therefore,
the different methods for stating a claim under Title VII necessarily
apply to the PDA. Because the Supreme Court has recognized that an
employee can state a disparate impact sex discrimination claim under
Title VII,162 such a claim is clearly applicable under the PDA. A number of federal courts, including the Seventh Circuit long before Hall,
have reached a similar conclusion.16 3
A second source indicating that disparate impact claims are
allowed under the PDA is the EEOC Guidelines for application of the
Act. These Guidelines clearly state that a woman in Hall's position is
able to state a disparate impact claim: "Where the termination of an
employee who is temporarily disabled is caused by an employment
policy under which insufficient or no leave is available, such a termination violates the Act if it has a disparate impact on employees of
one sex and is not justified by business necessity."'" While EEOC
Guidelines are not binding legislative authority,1 65 courts have repeatedly affirmed that they are to be given great deference. 166 Clearly
then, the EEOC would support Hall's ability to maintain a disparate
impact claim for being fired for undergoing IVF if it could be shown
that Nalco's policy of firing employees who take time off for IVF has a
disparate impact on women.
Such a showing is easy to make in scenarios like the one in Hall.
Because of the nature of IVF as being performed entirely within the
woman's body (despite whether it is she or her male partner who is
infertile), women have to spend more time undergoing an IVF proce161 See supra notes 72-73 and accompanying text.
162 Dothard v. Rawlinson, 433 U.S. 321, 329 (1977); see also Albemarle Paper Co. v.
Moody, 422 U.S. 405, 425 (1975).
163 See Troupe v. May Dep't Stores Co., 20 F.3d 734, 738 (7th Cir. 1994) ("[D]isparate
impact is a permissible theory of liability under the Pregnancy Discrimination Act, as it is under
other provisions of Title VII."); see also Spivey v. Beverly Enters. Inc., 196 F.3d 1309, 1314 (11th
Cir. 1999); Chambers v. Omaha Girls Club, Inc., 834 F.2d 697, 700-01 (8th Cir. 1987); Abraham
v. Graphic Arts Int'l Union, 660 F.2d 811, 819 (D.C. Cir. 1981).
164 29 C.F.R. § 1604.10(c) (2009).
165 See, e.g., Albemarle Paper,422 U.S. at 431 ("The EEOC Guidelines are not administrative regulations promulgated pursuant to formal procedures established by the Congress.").
166 See Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) (stating that the Guidelines "constitute a body of experience and informed judgment to which courts and litigants may properly
resort for guidance"); see also Albemarle Paper, 422 U.S. at 431 (noting that the Guidelines
"constitute 'the administrative interpretation of the Act by the enforcing agency,' and consequently they are 'entitled to great deference."' (quoting Griggs v. Duke Power Co., 401 U.S. 424,
433-34 (1971))).
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dure. 7 One researcher described the process as follows: "The IVF
procedure is based on precise timing and continuous monitoring of
the woman's responses. For several weeks the woman's life is dominated by injections of fertility drugs, ultrasounds, blood tests, followed
by egg retrieval and more blood tests."16
In addition to taking the time to undergo the physical procedures,
women also assume most of the risks that accompany ARTs. The
potential risks to the babies born through such procedures are discussed above, 16 9 and the weight of these risks is borne by both men
and women; however, there are also a number of physical risks associated with ART procedures that only women endure.170 The most
common risks include a higher rate of miscarriage; an increased likeli7
and a number of complications that
hood of ectopic pregnancy;1'
come with stimulating one's ovaries, including ovarian cysts, burst
ovaries, depression, and weight gain.172 Additionally, women bear the
risks associated with general anesthesia, which has to be administered
for egg retrieval and replacement.173 Furthermore, the invasiveness of
the procedures and the relatively low success rate often cause emotional and psychological damage to women as well.174
Because of these risks, Hall can at least assert a prima facie claim
that Nalco's policy of firing an individual for taking time off to
undergo an ART procedure has a disparate impact on women. Furthermore, viewing Hall's case under such a framework sheds light on a
significant distinction between Hall on the one hand and Saks and
Krauel on the other. Both of the latter cases dealt with employer
insurance plans that excluded coverage of ARTs and certain other fertility treatments. In Krauel, the Eighth Circuit rejected the
employee's disparate impact claim on the grounds that she had
167 See supra notes 151-56 and accompanying text.
168 JUDITH LASKER & SUSAN BORG, IN SEARCH 01- PARENTHOOD:

COPING WITH INFER-

TILITY AND) HiGH-TEcH CONCEPTION 54 (rev. ed., Temple University Press 1995); see also supra
notes 29-40 and accompanying text.
169 See supra notes 45-47 and accompanying text.
170 LASKER & BoiRG, supra note 168, at 66-68.
171 Ectopic pregnancy occurs when the fertilized egg implants outside the uterus. ROSEMARE TONG, FEMINIST APPROACHES 1o BIOETHICS: THEORETICAL REFLECfIlONS AND PRACTICAL APPLICATIONs 181 (Westview Press 1996). Up to 5% of ART pregnancies are ectopic,
compared to less than 1% of non-ART pregnancies. CTRS. FOR DISEASE CONTROL AND PREVENTION, U.S. DEP'T OF HEALTH & HUMAN SERVS., supra note 20, at 20.
172 LASKER & BORG, supra note 168, at 67.
173 LASKER & BORG, supra note 168, at 68.
174 TONG, supra note 171, at 181-82.
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presented no evidence that denying coverage of fertility treatments
harms female employees (and their dependent spouses) any more
than it harms male employees (and their dependent spouses).175 The
Krauel court cited Newport News in its holding for the concept that
when assessing the discriminatory effect of an insurance policy, courts
must remember that fringe benefits include the benefits that go to an
employee's spouse.176 Similarly, in Saks, the Second Circuit rejected
the plaintiff's disparate impact argument on the grounds that she had
presented no evidence that the employer's insurance plan applied differently to male employees (and their wives) than it did to female
employees. 7
Conversely, the court in Hall addressed the question of whether a
woman could successfully state a claim for being fired for taking time
off to undergo ART procedures. In finding that she could, the court
specifically noted that only women could be affected by a policy forbidding such substantial absences. 178 This finding is clearly distinguishable from Krauel because Krauel hinged on the fact that
insurance plans cover both the employee and the employee's spouse,
and thus male employees would be just as affected by the exclusion of
coverage for ARTs as female employees.1 79 On the other hand, the
policy in Hall can, by definition, apply only to women because only
women take substantial time off to undergo ART procedures. Therefore, the Seventh Circuit was correct in allowing Hall's claim to proceed and in finding that the District Court's reliance on Saks and
Krauel was misplaced.

IV.

FUTURE IMPLICATIONS AND UNINTENDED CONSEQUENCES

The foregoing analysis supports the conclusion that the Seventh
Circuit reached the correct outcome in Hall. Allowing a woman to
state a wrongful termination claim under Title VII, as amended by the
PDA, for taking time off to undergo an ART procedure is in line with
PDA case law, general Title VII jurisprudence, and congressional
intent underlying the PDA. This Part addresses the potential conse175 Krauel v. Iowa Methodist Med. Ctr., 95 F.3d 674, 681 (8th Cir. 1996).
176

Id. (citing Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669, 682

(1983)).
177 Saks v. Franklin Covey, 316 F.3d 337, 347 (2d Cir. 2003).

17s Hall v. Nalco, 534 F.3d 644, 648-49 (7th Cir. 2008).
179 Krauel, 95 F.3d at 681.
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quences of this outcome. It begins by examining a series of cases that
held that the PDA provides no protection for employees fired for
excessive absenteeism, even when those absences are the direct result
of pregnancy-related conditions. This Part then argues that these
cases present a potential conflict with Hall, which placed no limit on
the number of days an employee is allowed to miss for undergoing
ART procedures. Finally, this Part concludes by arguing that legislative clarification of this issue is needed.
The Seventh Circuit first addressed the issue of whether a woman
could challenge her termination for absences due to such pregnancyrelated conditions as morning sickness or fatigue in 1994 in Troupe v.
In that case, a pregnant employee who
May Department Stores Co.'
was experiencing particularly severe morning sickness began to be
tardy for work and started leaving work early."s' After a warning followed by more tardiness, the employee was fired.' The district court
granted summary judgment in favor of the employer, and in affirming
the ruling, the Seventh Circuit ruled that the PDA does not discriminate between the unacceptable behavior of pregnant and nonpregnant
employees.183 That is, the Act "requires the employer to ignore, an
employee's pregnancy, but . . . not her absence from work, unless the

employer

overlooks the

comparable

absences

of nonpregnant

employees." 18 4
The Eleventh Circuit reached a similar conclusion in 2000 in
Armindo v. Padlocker, Inc."'s Armindo dealt with a pregnant
employee who arrived late to work, left early, and missed a number of
days, all due to pregnancy-related illnesses.' 86 The Armindo court
echoed the Seventh Circuit's opinion in Troupe, holding that the PDA
does not require employers to provide preferential treatment to pregnant workers.1 8 1 Thus, in the absence of a showing that comparable
absenteeism would be tolerated from a nonpregnant employee, a
pregnant employee cannot allege discrimination under the PDA when
she is fired for absenteeism. 8 8 In another case pertaining to this same
180 Troupe v. May Dep't Stores Co., 20 F.3d 734 (7th Cir. 1994).
181
182
183
184

Id. at 735.
Id.
Id.
Id.

185 Armindo v. Padlocker, Inc., 209 F.3d 1319 (11th Cir. 2000).
186 Id. at 1321.
187 Id.
188 Id.
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dispute, the Seventh Circuit stated that allowing women to maintain
suits of this nature would actually disadvantage them: "Firms would
be deterred from employing women of childbearing age if required to
overlook the inability of a particular woman, because of complications
of pregnancy, to do the work for which she had been hired."' 8 9
Each of these cases was decided under a disparate treatment
analysis. The courts found that the employment policies were all neutral, and held for the employers because they treated pregnant
employees just like every other employee similar in his or her ability
to work. As a result, the courts in each case held that employers are
required under the PDA to treat pregnant workers the same as they
treat all other workers and that they are not required to provide special treatment. This consensus holding is consistent with the Supreme
Court's view in Guerra, where the Court stated that while state laws
requiring special treatment of pregnant employees are not prohibited
under the PDA, in the absence of such a law, employers are by no
means required to make such special accommodations.1 90
The courts in Troupe, Armindo, and Guerra never employed a

disparate impact analysis. The Seventh Circuit did, however, address
the relevance of a disparate impact claim in Dormeyer v. Comerica
Bank-Illinois.91 While the court acknowledged that such a claim is
allowed under the PDA, it held that it was inapplicable in that case
because a disparate impact claim is intended only as a means to challenge employer practices that arbitrarily exclude a class of employees.192 The court reasoned that a disparate impact claim would not
protect a pregnant plaintiff from having to abide by the same employment requirements as all other employees' 93 -Similar, of course, in
their ability or inability to work.
At first glance, the Dormeyer court's logic appears defensible.
Since the Supreme Court has acknowledged that the PDA does not
guarantee pregnant employees special treatment, it would seem illogical to mandate that employers permit behavior by pregnant employees that would be grounds for termination if any other employee were
engaging in it. Accepting this logic, though, ignores the Court's original intent in first recognizing disparate impact claims: to prevent
189 Dormeyer v. Comerica Bank-Illinois, 223 F.3d 579, 584 (7th Cir. 2000).
190 California Fed. Say. & Loan Ass'n v. Guerra, 479 U.S. 272, 286-87 (1987).
191 Dormeyer, 223 F.3d at 583.
192 Id.
193 Id.
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practices that are facially neutral but have discriminatory effects. If
morning sickness and fatigue often accompany a pregnancy and only
women can become pregnant, then only women will be affected by a
policy that forbids absenteeism for morning sickness and fatigue. The
obvious counter to this syllogism is that if an employer ignores limitless absences from its pregnant employees, it will have to do the same
for other employees similar in their ability to work. Obviously, from
the employer's perspective, this is impractical.
Further analysis of the accurate application of disparate treatment and disparate impact analyses in the absenteeism cases is not the
subject of this Note, but this Note does argue that the holdings in the
absenteeism cases could present potential conflicts with Hall. Under
the absenteeism cases, two of which, notably, were decided by the
Seventh Circuit prior to its decision in Hall-a pregnant employee
may be fired for accruing more absences than are allowed of other
employees. Under Hall, an employee cannot be fired for taking time
off to undergo an ART procedure. Before she was let go from Nalco,
Cheryl Hall had already taken off work for over three weeks to
undergo her first IVF procedure and had put in a request for a second
leave to undergo the procedure once again. The record in this case is
silent on the acceptable number of absences allowed of other employees at Nalco. Assuming that Hall had or would eventually have
exceeded the acceptable number of absences, however, the court
would be faced with a dilemma. Should it apply the standard in the
absenteeism cases that holds that a pregnant-or potentially pregnant
woman-is not due any special treatment, and thus hold that Nalco
could fire Hall for taking excessive time off to undergo IVF? Or
should it maintain the logic in Hall, as written, and hold that undergoing IVF is an extension of a woman's childbearing capacity, a sexspecific characteristic for which she cannot be fired under Johnson
Controls? Given the high recurrence rate of women who undergo
ART procedures, 194 this hypothetical is far from outrageous. The Seventh Circuit in Hall placed no limits on the number of absences a
woman undergoing such a procedure could take without being fired.
Therefore, Congress needs to clarify this issue through federal legislation. The exact form such legislation should take is not the subject of
this Note, but it is likely that Congress would need to either institute a
universal cap on the number of workdays a woman may miss to
194

See supra notes 42-50 and accompanying text.
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undergo ARTs, or clarify what conditions would render an employee
"similar in his or her ability or inability to work" to a woman undergoing ARTs. In the latter case, it would be up to employers to dictate
the number of acceptable absences for ART-seeking women and
employees with the other designated comparable conditions.
CONCLUSION

In passing the Pregnancy Discrimination Act in 1978, Congress
clarified that Title VII's ban on discrimination on the basis of sex also
included discrimination on the basis of "pregnancy, childbirth, or
related medical conditions. "195 Because the Act was incorporated into
the original statute, both the disparate treatment and disparate impact
theories of stating a claim under Title VII apply to the PDA.' 96 In
Hall v. Nalco, the Seventh Circuit accurately applied both analyses to
find that Cheryl Hall could state a wrongful termination claim under
the PDA after she was fired by her employer for taking time off work
Although this finding is consistent
to undergo ART procedures.'
with both Congress's intent in enacting the PDA and Supreme Court
precedent, it potentially conflicts with a series of federal appellate
cases that have held that a pregnant woman is not entitled to any
more absences than other employees similar in their ability or inability to work. Because the court in Hall did not acknowledge this
dilemma, it offered no guidance as to how future courts should
address this conflict. Therefore, it is imperative that Congress address
and clarify this question.

195 42 U.S.C. § 2000e(k) (2006).
196 See supra notes 163-65 and accompanying text.
197 Hall v. Nalco, 534 F.3d 644 (7th Cir. 2008).

