THE DEFINITION OF "MAJOR LIFE AcTIvITY" UNDER ADAMS V.
RICE Is NOT "SUBSTANTIALLY LIMITING"
By Malvina J. Hryniewicz *

INTRODUCTION
Kathy Adams is a breast cancer survivor whose treatment has
limited her ability to engage in sexual relations.' That same illness
also precluded Ms. Adams from obtaining a position with the United
States Foreign Service, a branch of the State Department.2 In light of
the fact that the Supreme Court has included reproduction as a
"major life activity" and that a substantial limitation on a major life

activity is a disability, it would seem as though Ms. Adams is disabled
and entitled to protection from employment discrimination.
Ms. Adams passed the mandatory examinations that are part of
the Foreign Service application in April 2003.3 The Foreign Service
Department, however, requires that its officers be "available to serve
in assignments throughout the world"' and regularly assigns its junior
officers to overseas locations that are considered "hardship posts."'
As a result of the limited medical care available at these locations, as
well as the distinct possibility of assignment to such posts, candidates
are required to undergo extensive medical exams.6
Before her cancer diagnosis, Ms. Adams underwent the required

Foreign Service medical exams in July of 2003.1 She received a Class 1
Medical Clearance, which qualified her for the Foreign Service and
allowed her to serve anywhere in the world.' A few short months
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1 Adams v. Rice, 531 F.3d 936, 940 (D.C. Cir. 2008).
2 Id. at 939-40.
3 Id. at 940.
4 Id. at 939 (quoting 22 U.S.C. § 3901(a)(4) (2006)).
5 Id. at 940 (citations omitted).
6 Id.

7 Adams v. Rice, 531 F.3d 936, 940 (D.C. Cir. 2008).
8 Id.
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later, however, Ms. Adams was diagnosed with stage-one breast cancer.9 She decided to undergo a mastectomy and simultaneous reconstructive surgery in mid-September 2003 and, shortly thereafter, had
her ovaries and fallopian tubes removed. 10 After Ms. Adams
informed the State Department about her diagnosis, her Class 1 Medical Clearance was revoked," and she received a downgraded medical
clearance-Class 5-which classified her as having a "medical condition which is incapacitating or for which necessary specialized medical
care is best obtained in the United States." 12 Because candidates with
a Class 5 Medical Clearance are deemed unable to serve safely outside
the United States, they are denied appointment to the Foreign Service
unless they request and receive an administrative waiver of the medical standards for employment." Applicants who are granted such a
waiver receive a Class 2 Medical Clearance, which denotes that the
applicant "can be treated adequately at some but not all posts outside
the United States."14
To save her candidacy, Ms. Adams applied for an administrative
waiver.15 She offered numerous medical reports from her physician
that emphasized she was "cancer-free" and "had 'no job limitations."' 1 6 Furthermore, the physician noted that Ms. Adams's only
special medical need was a clinical breast exam every six months for
the next five years." Without regard to these conclusions, however,
the State Department denied Ms. Adams's request for a medical
waiver because many of the overseas posts did not have "surgeons
and/or oncologists."Is Even after Ms. Adams's physician wrote a letter to the State Department explaining that any physician or nurse
practitioner could administer the clinical breast exams, 19 the State
Department still refused to grant the waiver. 20 As a consequence, Ms.
9 Id.
10 Id.
11 Id. at 941.
12 Id. at 940 (quoting 3 U.S. DEP'T OF STATE, FOREIGN AFFAIRS MANUAL (FAM)

§ 1931.31(3) (2002)).
13 Adams v. Rice, 531 F.3d 936, 940 (D.C. Cir. 2008).
14 Id. (citations omitted).
15 Id. at 941.
16 Id. (quoting Letter from Dr. Mark A. O'Rourke to Dep't of State Bd. of Exam'rs for the
Foreign Serv. 1-2 (Nov. 19, 2003)).
17 Id.

18 Id. at 941-42.
19 Adams v. Rice, 531 F.3d 936, 941-42 (D.C. Cir. 2008).
20 Id. at 942.
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Adams was considered unable to safely serve outside the United
States and was precluded from serving in the Foreign Service.2 1
Ms. Adams filed suit against the Secretary of State under the
Rehabilitation Act of 1973, alleging in part that the Foreign Service
discriminated against her because of her cancer. 2 2 She argued that she
qualified as a disabled individual under the Act because her illness
and subsequent surgeries had robbed her of the physical and mental
capacity to enter into intimate relationships.2 3 In Adams v. Rice, the
Court of Appeals for the D.C. Circuit held that Ms. Adams's cancer
could qualify as a "disability" under the Rehabilitation Act of 1973.24
Importantly, the court found that the effects of her cancer substantially limited her sexual relations, which it considered a major life
activity.25
The D.C. Circuit relied on the Supreme Court decision Bragdon
v. Abbott,2 6 which held that reproduction is a major life activity, and
stated in dicta that sexual relations qualify as well. 27 Following Bragdon, only the Ninth and D.C. Circuits have recognized sexual relations as a major life activity.28 Some circuits have explicitly chosen not
to rule on the issue. Most notably, the Seventh Circuit has declined to
answer the question on three separate occasions since Bragdon.29
Although two other circuits have avoided recognizing sexual relations
as a major life activity, district courts have been more willing to conclude that Bragdon's holding extended to sexual relations.30 Considered together, these decisions reflect a circuit split.
21 Id. at 940, 942.
22 Id. at 939.
23 Id. at 947.

24 Id. at 945-46.
25 Adams v. Rice, 531 F.3d 936, 949 (D.C. Cir. 2008).
26 Bragdon v. Abbott, 524 U.S. 624 (1998).
27 Adams, 531 F.3d at 947-48 (citing Bragdon, 524 U.S. at 638).
28 See McAlindin v. County of San Diego, 192 F.3d 1226 (9th Cir. 1999).
29 Squibb v. Mem'l Med. Ctr., 497 F.3d 775, 785 (7th Cir. 2007) ("Although this court has
recognized that it could be inferred from Bragdon that engaging in sexual relations constitutes a
major life activity, it has deferred the question."); Scheerer v. Potter, 443 F.3d 916, 921 (7th Cir.
2006); Contreras v. Suncast Corp., 237 F.3d 756, 764 n.6 (7th Cir. 2001) ("[W]e will not address
the issue of whether sexual relations is a major life activity . . . .").
30 See, e.g., Pedroza v. Autozone, Inc., 536 F. Supp. 2d 679, 694 (W.D. Tex. 2008) ("Based
on the weight of federal case law, this Court now joins the increasing number of courts that have
found sexual relations to constitute a major life activity for purposes of the ADA."); Norden v.
Samper, 503 F. Supp. 2d 130, 151 (D.D.C. 2007) ("This Court has previously held, as have other
courts, that the ability to engage in sexual relations is a major life activity."); Sussle v. Sirina
Prot. Sys. Corp., 269 F. Supp. 2d 285, 299 (S.D.N.Y. 2003) ("[S]exual relations is ... a major life
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This Note argues that Adams v. Rice will expand the coverage of
the Rehabilitation Act and the Americans with Disabilities Act
(ADA) to more people with disabilities. Part I of this Note discusses
the definition of "disability" under the Rehabilitation Act, the ADA,
and the ADA Amendments Act of 2008 (the Amendments). Part II
focuses on the Supreme Court's Bragdon decision, specifically on the
Court's interpretation of "disability" and its recognition of reproduction as a major life activity. Part III discusses the federal cases following Bragdon and leading up to Adams. Part IV examines the D.C.
Circuit's decision in Adams v. Rice by looking at the relevant facts,
summarizing the parties' arguments, and scrutinizing the court's holding and analysis. Part V analyzes the effects of Adams by first examining its expansion of disability laws to cover more employees in pure
discrimination cases, then considering the drawbacks for employees
claiming discrimination stemming from their employer's lack of
accommodation, and finally evaluating the impact on employers. Part
VI concludes that there are still unanswered questions after Adams
and the new Amendments.
I.
A.

STATUTORY BACKGROUND AND INTERPRETATION

Definition of Disability Under the Rehabilitation Act and the
Americans with DisabilitiesAct

The Rehabilitation Act of 1973 prohibits the federal government
from engaging in employment discrimination against disabled individuals.3 1 For seventeen years, it provided the only federal remedy for
disability-based employment discrimination.32 The Rehabilitation
Act, though, applied only to people employed by a "program or activactivity."); Powell v. City of Pittsfield, 221 F. Supp. 2d 119, 146 (D. Mass. 2002) ("[C]ourts have
had little trouble finding that 'sexual relations' is also a major life activity."); Anderson v. Gus
Mayer Boston Store, 924 F. Supp. 763, 775 n.24 (E.D. Tex. 1996) (stating that AIDS impairs the
major life activity of engaging in sexual relationships); Doe v. District of Columbia, 796 F. Supp.
559, 568 (D.D.C. 1992) (stating that "sexual contact" is a major life activity under the Rehabilitation Act, the ADA's precursor).
31 Rehabilitation Act of 1973, 29 U.S.C. § 791(b) (2006); Adams, 531 F.3d at 942.
32 See Barbara Hoffman, Between a Disability and a Hard Place: The Cancer Survivors'
Catch-22 of Proving Disability Status Under the Americans with DisabilitiesAct, 59 MD. L. REV.
352, 363 (2000) (citing 29 U.S.C. § 701-7976 (1994)) ("Prior to 1990, the Federal Rehabilitation
Act of 1973 provided the only federal remedy to disability-based employment discrimination.").
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ity receiving Federal financial assistance."3 3 To provide a remedy to
disabled persons in the private sector, Congress passed the Americans
with Disabilities Act (ADA).3 4 Enacted in 1990, the ADA was
designed to be a national mandate for the elimination of discrimination against individuals with disabilities.35 The definition of "disability" is virtually identical under both acts;3 6 accordingly, courts have
interpreted the term as implying a legislative intent to construe the
terms in the ADA in accordance with pre-existing regulatory interpretations.3 7 Because the Rehabilitation Act had been interpreted before
the enactment of the ADA, courts have held that Congress intended
federal courts to rely upon such judicial and regulatory interpretations
to resolve ADA claims.38
Under the Rehabilitation Act, an individual is disabled only if she
can show that she (1) has a physical or mental impairment which substantially limits one or more of her major life activities; (2) has a
record of such an impairment; or (3) is regarded as having such an
33 29 U.S.C. §794(a) (1994) ("No otherwise qualified individual with a disability in the
United States . . . shall, solely by reason of her or his disability, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance . . . ."); see also Hoffman, supra note 32.
34 Americans with Disabilities Act, 42 U.S.C. § 12101-12213 (2006 & Supp. III 2009) (hereinafter ADA); Hoffman, supra note 32, at 364 (discussing the purpose of the ADA).
35 42 U.S.C. § 12101(b)(1) ("It is the purpose of this chapter ... to provide a clear and
comprehensive national mandate for the elimination of discrimination against individuals with
disabilities[.]").
36 See infra notes 37-38 and accompanying text; see also 29 U.S.C. § 705(9) (2006) ("The
term 'disability' means . . . the meaning given it in section 12102 of Title 42.").
37 See Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 193-94 (2002) ("Congress
drew the ADA's definition of disability almost verbatim from the definition of 'handicapped
individual' in the Rehabilitation Act, [which] . . . generally implies that Congress intended the
term to be construed in accordance with pre-existing regulatory interpretations." (citations omitted)), superseded by statute, ADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat. 3553;
Adams v. Rice, 531 F.3d 936, 943 (D.C. Cir. 2008) (citing Breen v. Dep't of Transp., 282 F.3d 839,
841 (D.C. Cir. 2002) (applying ADA employment discrimination standards to Rehabilitation Act
claim)); Scheerer v. Potter, 443 F.3d 916, 919 (7th Cir. 2006) ("Because of the similarity between
the prima facie requirements under Rehabilitation Act and the Americans with Disabilities Act
(ADA) . . . we look to our case law under the ADA to determine whether a plaintiff has established his prima facie burden." (internal citations omitted)).
38 ADA, 42 U.S.C. § 12201(a) (2006 & Supp. III 2009) ("[Nlothing in this chapter shall be
construed to apply a lesser standard than the standards applied under title V of the Rehabilitation Act of 1973 or the regulations issued by Federal agencies pursuant to such title.") (internal
citations omitted); see also Hoffman, supra note 32, at 416-17 ("[C]ongress intended that federal
courts rely upon cases and regulations that interpreted the Rehabilitation Act to resolve ADA
claims." (citing Bragdon v. Abbott, 524 U.S. 624, 631-32 (1998))).
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impairment." Similarly, under the ADA, the term "disability" means
that an individual (1) has a physical or mental impairment that substantially limits one or more of the major life activities of such individual; (2) has a record of such an impairment; or (3) is regarded as
having such an impairment. 40 Employers are prohibited from "discriminat[ing] against a qualified individual on the basis of disability in
regard to job application procedures, the hiring, advancement, or discharge of employees, employee compensation, job training, and other
terms, conditions, and privileges of employment."" A "qualified individual" is defined as "an individual [with a disability] who, with or
without reasonable accommodation, can perform the essential functions of the employment position that such individual holds or
desires. "42
Congress distinguished between "pure discrimination" 4 3 and discrimination as a result of failing to provide reasonable accommodations.44 The bill includes a non-exhaustive list of what a "reasonable
accommodation" may include.4 5 Some circuits have interpreted this
language as requiring the employer to accommodate the limitation
(for example, sexual relations) as opposed to the impairment (for
example, cancer). 4 6 This distinction between impairment and limita39 29 U.S.C. § 705(20)(B); see also Adams, 531 F.3d at 943 (internal citations omitted).
40 42 U.S.C. § 12102(1).
41 42 U.S.C. § 12112(a).
42 42 U.S.C. § 12111(8).
43 The phrase "pure discrimination" will be used throughout this Note. Judge Tatel used
the phrase in Adams v. Rice to describe a situation in which the employer discriminates against
an employee "simply because he didn't like having cancer survivors around the office, or
because he harbored 'the irrational fear that they might be contagious."' 531 F.3d 936, 954 (D.C.
Cir. 2008) (quoting Sch. Bd. of Nassau County v. Arline, 480 U.S. 273, 284 (1987)).
44 42 U.S.C. § 12112(b)(1), (b)(5)(A)-(B) ("[Tihe term 'discriminate against a qualified
individual on the basis of disability' includes (1) limiting, segregating, or classifying a job applicant or employee in a way that adversely affects the opportunities or status of such applicant or
employee because of the disability of such applicant or employee ... (5)(A) not making reasonable accommodations to the known physical or mental limitations of an otherwise qualified individual with a disability who is an applicant or employee, unless such covered entity can
demonstrate that the accommodation would impose an undue hardship on the operation of the
business of such covered entity; or (B) denying employment opportunities to a job applicant or
employee who is an otherwise qualified individual with a disability, if such denial is based on the
need of such covered entity to make reasonable accommodation to the physical or mental
impairments of the employee or applicant .....
45 42 U.S.C. § 12111(9).
46 See, e.g., Adams, 531 F.3d at 953; Squibb v. Mem'l Med. Ctr., 497 F.3d 775, 785 (7th Cir.
2007) ("[T]o the extent an ADA discrimination claim centers on a request for a workplace
accommodation, there must be some causal connection between the major life activity that is
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tion played a substantial role in Adams and impacts its effect on
future cases.4 7
Before the enactment of the ADA Amendments Act of 2008,
Congress had failed to define what constitutes a "physical or mental
impairment"; when an impairment is "substantially limiting"; and
what qualifies as a "major life activity." 48 Both acts vest in various
government agencies the authority to issue implementing regulations.49 Among those agencies, the Equal Employment Opportunity
Commission (EEOC) has the "authority to issue regulations to carry
out the employment provisions in Title I of the ADA."o No agency,
however, has authority to issue regulations pertaining to ADA provisions that fall outside the bounds of Titles I-IV."1 Because the definition section is one such section,52 no agency has the authority to
expand the term "disability" or the three above components that
define "disability."53 Nevertheless, the EEOC has issued regulations
providing guidance in interpreting the term5 4 and has provided regulations explaining how an employer could reasonably accommodate a
disabled individual." Although the EEOC regulations are not bind-

limited and the accommodation sought."); Scheerer v. Potter, 443 F.3d 916, 921 (7th Cir. 2006)
("Even if he could provide such evidence, [the plaintiff] fails to explain in what fashion the
Postal Service could reasonably accommodate his diabetes in the context of symptoms of sexual
dysfunction."); Nuzum v. Ozark Auto. Distribs., Inc., 432 F.3d 839, 848 (8th Cir. 2005) ("[E]ven
if [the plaintiff] were held to be disabled by virtue of the hugging limitation, it would not save his
claim since he seeks an accommodation from his employer, which must be related to the limitation in question."); McAlindin v. County of San Diego, 192 F.3d 1226, 1237 (9th Cir. 1999)
("[T]he major life activities affected by the impairment are relevant only to the extent that they
affect the type of accommodation that may be necessary and whether the employer has provided
a reasonable accommodation."); Taylor v. Principal Fin. Group, Inc., 93 F.3d 155, 164 (5th Cir.
1996) ("This distinction is important because the ADA requires employers to reasonably accommodate limitations, not disabilities.").
47 See discussion infra Parts IV.C, V.B.
48 See Rehabilitation Act of 1973, 29 U.S.C. § 705 (2006); 42 U.S.C. § 12111. See infra Part
I.C for a discussion on the Amendments.
49 Sutton v. United Air Lines, Inc., 527 U.S. 471, 478 (1999), superseded by statute, ADA
Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat. 3553.
50 Id.
51 Id. at 479.
52

Id.

53

Id.

54 Id.; see also 29 C.F.R.
55 29 C.F.R.

§ 1630.2(g) (2009).

§ 1630.2(o)(3)

(2009).
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ing, courts use them for assistance when determining whether individuals are disabled under the ADA or the Rehabilitation Act."
B.

Judicial Interpretation of the Statutes

Both the Rehabilitation Act and the ADA define "disability" as a
"physical or mental impairment," but before 2009, neither act listed
what constitutes a physical or mental impairment or what it means to
be "substantially limited" in a major life activity.57 As a result of this
void, the Supreme Court has interpreted these terms narrowly. For
example, in Sutton v. United Air Lines, Inc., the Supreme Court

referred to the EEOC's definition of "physical impairment" to determine the meaning of "disability."5 Yet, the Court decided that it
would not use the agency's approach to determine whether the disability in the case substantially affected the petitioners5 9 because the
agency approach specifically excluded a consideration of mitigating
measures in evaluating whether an individual is substantially limited
in a major life activity.60 In rejecting the agency's approach, the Court
held that because the corrective measures helped petitioners achieve
20/20 vision, their disability did not substantially affect any major life
activities.6 1
Although Sutton disregarded an existing agency standard, the
Court in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams

decided an issue on which EEOC regulations were silent.62 The Court
found the EEOC regulations non-dispositive because they did not
56 See Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 193 (2002) ("There are two
potential sources of guidance for interpreting the terms of this definition-the regulations interpreting the Rehabilitation Act of 1973 and the EEOC regulations interpreting the ADA.")
(internal citation omitted), superseded by statute, ADA Amendments Act of 2008, Pub. L. No.
110-325, 122 Stat. 3553; Sutton, 527 U.S. at 482 (holding that the approach adopted by the EEOC
was an impermissible interpretation of the ADA).
57 See Rehabilitation Act of 1973, 29 U.S.C. § 705(9)(a) (2006); ADA, 42 U.S.C.
12102(1)(a) (2006 & Supp. III 2009).
58 Sutton, 527 U.S. at 478-79. The EEOC Interpretive Guidelines define physical impairment as "any physiological disorder, or condition, cosmetic disfigurement, or anatomical loss
affecting one or more of the following body systems: neurological, musculoskeletal, special sense
organs, respiratory (including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and lymphatic, skin, and endocrine." 29 C.F.R. § 1630.2(h)(1) (2009).
59 Sutton, 527 U.S. at 482.
60 Id. at 481.
61 Id.

62 Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 196 (2002), superseded by statute,
ADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat. 3553.
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state what a plaintiff had to demonstrate to establish a substantial limitation on a major life activity.6 3 The Court held that to be consistent
with congressional findings and the purposes of the ADA, the terms
"substantially limits" and "major life activity . . . need to be inter-

preted strictly to create a demanding standard for qualifying as
disabled."'
In citing the need for a strict standard, the Court found it significant that, in passing the bill, Congress determined that about 43 million Americans had a disability.65 The Court reasoned from this
limited number that Congress did not intend for every person with a
physical impairment to be included. Otherwise, the number of disabled Americans would be closer to 100 million.66 The Court held
that "to be substantially limited in performing manual tasks, an individual must have an impairment that prevents or severely restricts the
individual from doing activities that are of central importance to most
people's daily lives. The impairment's impact must also be permanent
or long-term."6 7
Together, the Sutton and Toyota decisions demonstrate the
Court's narrow interpretation of who qualifies as "disabled." Indeed,
to qualify for disability as a result of impairment, the cases require
plaintiffs to show that their impairment is permanent or long-term
without any possibility of corrective measures.
C.

Americans with DisabilitiesAmendments Act of 2008

Despite the Supreme Court's declaration that the Toyota opinion
was consistent with congressional intent,6 8 Congress criticized the
Court's interpretation of "disability" in the case as too narrow and
restrictive. 6 9 In 2008, during the 110th Congress, both the House and
the Senate passed the ADA Amendments Act of 2008 (the Amendments), which President George W. Bush signed into law on September 25, 2008.70 In its findings, Congress stated that the Supreme Court
63 Id. at 196.
64 Id. at 197-98; see also Sutton, 527 U.S. at 487.

65
66
67
68
69

ADA, 42 U.S.C. § 12101(a)(1) (2006 & Supp. III 2009).
Toyota Motor Mfg., Ky., Inc., 534 U.S. at 197-98; Sutton, 527 U.S. at 487.
Toyota Motor Mfg., Ky., Inc., 534 U.S. at 198.
See id. at 201-02.
See ADA Amendments Act of 2008, Pub. L. No. 110-325, § 2, 122 Stat. 3553, 3553-54
(codified at 42 U.S.C. § 12101 (2006 & Supp. III 2009)).
70 Id.
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decisions in Sutton and Toyota "narrowed the broad scope of protection intended to be afforded by the ADA, thus eliminating protection
Spefor many individuals whom Congress intended to protect...."7
cifically, Congress stated that the Supreme Court's interpretation of
"substantially limits" required a greater degree of limitation than
Congress intended. 72 Furthermore, Congress found that even the
EEOC's more lenient definition of "substantially limits" did not go far
enough in providing the protections it intended.7 3 Congress expressly
stated that one of the purposes of the Amendments was "to reject the
standards enunciated by the Supreme Court in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams....

Congress's intent in passing the Amendments was to extend the
protections of the ADA to more Americans.75 Most importantly, the
Amendments added definitions of "major life activities" and "substantially limits." Under the Amendments, "[M)ajor life activities
include, but are not limited to, caring for oneself, performing manual
tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking,
communicating, and working," as well as "major bodily functions."7 6
With regard to the last term, Congress noted that "a major life activity
also includes the operation of a major bodily function, including, but
not limited to, functions of the immune system, normal cell growth,
digestive, bowel, bladder, neurological, brain, respiratory, circulatory,
endocrine, and reproductive functions."
In defining "substantially limits," Congress stated that it was
motivated by overturning the decision in Sutton." The majority of the
Amendments' provisions reject the Supreme Court's holding in Sutton
and state that the "determination of whether an impairment substan71 Id. § 2(a)(4), 122 Stat. at 3553.
72 Id. § 2(a)(7), 122 Stat. at 3553.
73 Id.

74 Id. § 2(b)(4), 122 Stat. at 3554.
75 ADA Amendments Act of 2008, Pub. L. No. 110-325, § 2(b)(1), 122 Stat. 3553, 3554
(2008) (codified at 42 U.S.C. § 12101 (2006 & Supp. III 2009)) ("The purposes of this Act are:
(1) to carry out the ADA's objectives of providing 'a clear and comprehensive national mandate
for the elimination of discrimination' and 'clear, strong, consistent, enforceable standards
addressing discrimination' by reinstating a broad scope of protection to be available under the
ADA.").
76 Id. § 2(A)-(B), 122 Stat. at 3555.
77 Id. §2(B), 122 Stat. at 3555. (emphasis added).
78 See id. §§ 2(a)(4), (2)(b)(2)-(3), 122 Stat. at 3553-54.

2010]

"MAJOR LIFE

Acriviy"

UNDER

ADAMS V. RICE

427

tially limits a major life activity shall be made without regard to the
ameliorative effects of mitigating measures. . . ."7 Congress also
stated that "substantially limits . . . shall be interpreted consistently

with the findings and purposes of the ADA Amendments Act of
2008" and that an impairment which substantially limited only one
major life activity was sufficient.o
II.

THE CASE THAT SET THE STAGE: BRAGDON v. ABBOTT

In 1998, the Supreme Court decided the controversial and
groundbreaking case of Bragdon v. Abbott." In Bragdon, a patient

filed suit against her dentist for discriminating against her based on
her condition of having been infected with HIV.82 She had disclosed
her HIV infection on the patient registration form at the dental
office." After discovering a cavity,' the dentist informed the patient
of his policy against filling cavities of HIV-infected patients in his
office, but offered to perform the procedure at a hospital.8 1 The
patient sued the dentist under the ADA, alleging discrimination on
the basis that her HIV infection was a disability that substantially
affected the major life activity of reproduction.86
Bragdon was the first Supreme Court case to interpret the ADA's
definition of disability.87 The Court held that an HIV infection was a
physical impairment within the ADA's definition because it was a
"physiological disorder with a constant and detrimental effect on the
infected person's hemic and lymphatic systems from the moment of
infection."88 The Court found that the patient's HIV "substantially
limited" her ability to reproduce and bear children.89 The Court then
characterized reproduction as a major life activity.9 0 The Court
looked to the plain meaning of the word "major," finding that it
79
80
81
82

Id. § 4(a), Stat. at 3556.
Id. § 4(a), Stat. at 3555.
Bragdon v. Abbott, 524 U.S. 624 (1998).
Id. at 628-29.

83 Id.

8 Id.
85 Id.

86 Id. at 629, 631.
87 Hoffman, supra note 32, at 416.
88 Bragdon, 524 U.S. at 637.
89 Id. at 641.
90 Id. at 638.
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meant of "comparative importance" and "significant."91 Next, the
Court looked to the regulations that had provided a representative list
of life activities considered major. The list, which implemented the
Rehabilitation Act, included walking, seeing, hearing, speaking,
breathing, learning, and working.9 2 The Court concluded that reproduction was a major life activity because it was just as important as
working or learning. 93 Lastly, the Court held that HIV was a substantial limitation on the patient's ability to reproduce because of the risk
of transmitting the disease to a partner or a child. 94
Although the Court found reproduction to be a major life activity, it did not explicitly include the act of engaging in sexual relations
to be the same.9 5 Rather, the Court merely stated that
"[r]eproduction falls well within the phrase 'major life activity"' and
that "[r]eproduction and the sexual dynamics surrounding it are cen-

tral to the life process itself."96 The ambiguity in the Court's holding
has resulted in a conflicting jurisprudence among those federal courts
that have interpreted Bragdon.
III.

CASES INTERPRETING BRAGDON v. ABBOTT

The result of Bragdon's not explicitly including sexual relations
as a major life activity has led to different outcomes at the circuit
court level.9 7 Only a year after Bragdon, the Ninth Circuit became the
first circuit to hold that sexual relations are a major life activity. 98 In
McAlindin v. County of San Diego, the Ninth Circuit found that an

employee's impotence, as a result of anxiety medication, could qualify
91 Id. at 638 (quoting Abbott v. Bragdon, 107 F.3d 934, 939, 940 (1st Cir. 1997)).
92 Id. at 638-39 (citing 45 C.F.R. § 84.3(j)(2)(ii) (1997); 28 C.F.R. § 41.31(b)(2) (1997)).
93 Id. at 639.

94 Bragdon v. Abbott, 524 U.S. 624, 640-41 (1998).
95 Id. at 638; see also Leah Guidry, To Heal Another or to Protect Oneself?: HIV Under the
ADA in Light of Bragdon v. Abbott, 15 TOURo L. REv. 805, 826-27 (1999).
96 Bragdon, 524 U.S. at 638 (emphasis added); see also Guidry, supra note 95, at 826-27.
97 Compare McAlindin v. County of San Diego, 192 F.3d 1226, 1234 (9th Cir. 1999) (holding that sexual relations qualifies as a major life activity) with Scheerer v. Potter, 443 F.3d 916,
921 (7th Cir. 2006) ("[T]he type of impairment that Scheerer raises here-namely, reduction in
sexual desire and erectile dysfunction-does not significantly limit his capacity to reproduce, and
therefore is not likely to be a substantial limitation in the major life activity of reproduction.")
(citing Contreras v. Suncast Corp., 237 F.3d 756, 764 (7th Cir. 2001)); Hayes v. United Parcel
Serv., Inc., 17 F. App'x 317, 320 (6th Cir. 2001) (declining to determine whether sexual relations
is a major life activity).
98 McAlindin, 192 F.3d at 1234.
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as a disability if it substantially limited his ability to engage in sexual
relations. 9 Thus, the court reversed a grant of summary judgment for
the employer.100 The D.C. Circuit later joined the Ninth Circuit in
Adams by also ruling that, based on Bragdon, sexual relations are a
major life activity. 01
Some district courts have employed similar reasoning and have
recognized sexual relations as a major life activity. 102 For example, in
Powell v. City of Pittsfield, the District Court for the District of Massachusetts held that a plaintiff's ability to engage in sexual relations,
whether or not for the purpose of reproduction, was a major life activity that was substantially limited by hepatitis C. 0 The court held that
because hepatitis C could spread through sexual activity between the
plaintiff and his wife, the activity created the risk of infecting the wife
with a deadly disease.10 Such a risk, therefore, substantially limited
the major life activity of engaging in sexual relations."o'
Other courts have not been as willing to recognize sexual relations as a major life activity. Some courts have explicitly rejected the
idea, while others have simply avoided the issue altogether. 10 6 For
99 Id. at 1233-34.
100 Id.
101 Adams v. Rice, 531 F.3d 936, 949 (D.C. Cir. 2008); McAlindin, 192 F.3d at 1234.

102 See, e.g., Pedroza v. Autozone, Inc., 536 F. Supp. 2d 679, 694 (W.D. Tex. 2008) ("Based
on the weight of federal case law, this Court now joins the increasing number of courts that have
found sexual relations to constitute a major life activity for purposes of the ADA."); Norden v.
Samper, 503 F. Supp. 2d 130, 151 (D.D.C. 2007) ("This Court has previously held, as have other
courts, that the ability to engage in sexual relations is a major life activity."); Sussle v. Sirina
Prot. Sys. Corp., 269 F. Supp. 2d 285, 299 (S.D.N.Y. 2003) ("[S]exual relations is ... a major life
activity."); Powell v. City of Pittsfield, 221 F. Supp. 2d 119, 146 (D. Mass. 2002) ("[C]ourts have
had little trouble finding that 'sexual relations' is also a major life activity."); Anderson v. Gus
Mayer Boston Store, 924 F. Supp. 763, 775 n.24 (E.D. Tex. 1996) (citing Tracy S. Guice, AIDS
Discriminationin Employee Health Benefits, 18 LAw & PSYCHOL. REV. 377, 388 (1994)) (reasoning that AIDS substantially limits intimate sexual relationships and therefore hampers major life
activities); Doe v. District of Columbia, 796 F. Supp. 559, 568 (D.D.C. 1992) (finding sexual
contact to be a major life activity under the Rehabilitation Act, the ADA's precursor).
103 Powell, 221 F. Supp. 2d at 147.
104 Id.
105 Id.

106 See, e.g., Squibb v. Mem'1 Med. Ctr., 497 F.3d 775, 785 (7th Cir. 2007) ("Although this
court has recognized that it could be inferred from Bragdon that engaging in sexual relations
constitutes a major life activity, it has deferred the question."); Scheerer v. Potter, 443 F.3d 916,
921 (7th Cir. 2006); Contreras v. Suncast Corp., 237 F.3d 756, 764 n.6 (7th Cir. 2001) ("[W]e will
not address the issue of whether sexual relations is a major life activity . . . ."); Qualls v. Lack's
Stores, Inc., No. 98-149, 1999 WL 731758, at *2 (N.D. Tex. March 31, 1999) (finding that plaintiff
with hepatitis C was not disabled because sexual intercourse is not a major life activity).
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example, the Seventh Circuit in Scheerer v. Potter held that only
"severe limitations in the ability to engage in sexual activity for the
purposes of reproduction (such as when an HIV-positive individual
refrains from sexual activity because of fear of transmission to an offspring) could amount to an impairment of a major life activity in certain circumstances.""0 7 Thus, the Seventh Circuit has not decided
whether the recognition of reproduction as a major life activity can be
extended to sexual relations in general.'o Similarly, in Hayes v.
United States Parcel Service, Inc., the Sixth Circuit chose not to decide

whether sexual relations constitute a major life activity.o 9 The court
stated that it was unnecessary to decide whether sexual relations was a
major life activity because the plaintiff adequately alleged a limitation
on another activity, and that allegation was sufficient to reverse the
grant of summary judgment for the employer.
The Supreme Court's ambiguity with regard to whether "sexual
relations" falls under the protections afforded reproductive activities
has created inconsistent results, but the trend, especially in the district
courts, looks toward recognizing sexual relations as a major life
activity. 1 o
IV.
A.

ADAMS

v. RICE

Facts and ProceduralPosture

Ms. Adams applied for a job with the United States Foreign Service and passed the rigorous written and oral examinations in April
2003.111 The Foreign Service frequently assigns junior officers to overseas locations that may be considered "hardship posts," that is, posts
that may have "unreliable air service, poor or non-existent medical
facilities, and unreliable postal or other delivery systems." 112 Because
107 Scheerer, 443 F.3d at 921.
1os See Squibb, 497 F.3d at 785; Scheerer, 443 F.3d at 921; Contreras, 237 F.3d at 764 n.6.
109 Hayes v. United Parcel Serv., Inc., 17 F. App'x 317, 320 (6th Cir. 2001) ("Sexual relations has been defined by some courts as a major life activity for purposes of the ADA, but this
Court has not voiced an opinion on that issue and it is unnecessary to resolve the question
here.").
110 Pedroza v. Autozone, Inc., 536 F.Supp.2d 679, 694 (W.D. Tex. 2008) ("Based on the
weight of federal case law, this Court now joins the increasing number of courts that have found
sexual relations to constitute a major life activity for purposes of the ADA.").
111 Adams v. Rice, 531 F.3d 936, 939 (D.C. Cir. 2008).
112 Id. at 939-40 (citing Taylor v. Rice, 451 F.3d 898, 900-01 (D.C. Cir. 2006); John M.
O'Keefe Decl. at 3).
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of these types of posts, candidates who pass the examinations receive
employment offers conditioned on a medical clearance.113
Ms. Adams underwent a medical screening in July 2003 and
received a Class 1 Medical Clearance, which allowed her to serve anywhere in the world.114 The Department assured her that, "barring
some unforeseeable catastrophe," she would receive an appointment
with the Foreign Service."' After Ms. Adams was diagnosed with
breast cancer, however, the State Department revoked her Class 1
Medical Clearance.1 16 This revocation was sustained despite letters,
reports, and summaries from her physician stating that her treatment
was successful.117 Ms. Adams filed suit under the Rehabilitation Act
of 1973 against the State Department for employment discrimination."s The district court granted the State Department's motion for
summary judgment, holding that Ms. Adams was not disabled under
the Rehabilitation Act.11 9 Ms. Adams appealed.1 20
B.

Arguments

On appeal, Ms. Adams reasserted that the State Department discriminated against her based on her status as a cancer survivor, and
that this discrimination violated her statutory rights under the Rehabilitation Act because her cancer created a disability. 121 She argued
that she met all three definitions of "disability" under the Rehabilitation Act and asserted that her cancer substantially limited her ability
to engage in sexual relations because the treatments had rendered her
unable to engage in sexual relations. 122 She claimed that her post-surgical appearance, lack of physical sensation, and loss of libido resulting from the side effects of medication were all reasons for her
incapacity to enter into romantic relationships involving sexual

relations.123

113 Id. at 940.

114 Id. (citing Taylor, 451 F.3d at 901).
115 Id. at 941 (citing Adams Decl. at 15; Patricia Evans Decl. at 2).
116 Id.

117 Adams v. Rice, 531 F.3d 936, 940-42 (D.C. Cir. 2008).
118 Id. at 939.

119 Id. at 942 (citing Adams v. Rice, 484 F. Supp. 2d 15, 19, 23-24 (D.D.C. 2007)).
120 Id.
121 Id. at 942-43.

122 Id. at 943, 947, 949.
123 Adams v. Rice, 531 F.3d 936, 949 (D.C. Cir. 2008).
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In response, the government argued only that although the State
Department knew about Ms. Adams's alleged history of physical
impairment-that is, the cancer-at the time it revoked her Class 1
Medical Clearance, it did not know that the cancer treatments had
limited her ability to engage in sexual relations. 124 The government
concluded that, as a result, it could not be held liable for the alleged

discrimination. 125
C.

Holding and Analysis

Whether sexual relations constituted a major life activity was an
issue of first impression for the D.C. Circuit.126 First, the court had to
decide whether Ms. Adams had a history of a mental or physical
impairment; second, it had to decide whether the impairment limited
any of her major life activities; and third, it had to decide whether the
limitation was substantial.12 7 The court, in an opinion delivered by
Judge Tatel, ultimately held that engaging in sexual relations is a
major life activity.128
The D.C. Circuit first determined that Ms. Adams's history of
breast cancer was a physical impairment.129 In its analysis, the court
focused on the "record of" disability portion of the Rehabilitation Act
and specifically noted that Congress amended the Act in 1974 to
include individuals who have "a record of impairment."13 0 "Record
of" disability means that "a person 'has a history of, or has been misclassified as having, a mental or physical impairment that substantially
limits one or more major life activities.' "131 In this case, the court

found that Ms. Adams had a history of impairment because she was a
cancer survivor.132 The court concluded that the amendment was specifically tailored to extend to plaintiffs like Ms. Adams who recovered,
fully or partially, from their conditions. 33 In reaching this conclusion,
124 Id. at 950.
125 Id.

126 Id. at 947 ("This circuit has yet to decide whether sexual relations constitutes a major
life activity for purposes of the Act.").
127 Id.
128 Id. at 948.

129 Adams v. Rice, 531 F.3d 936, 947 (D.C. Cir. 2008).
130 Id. at 946.

131 Adams v. Rice, 484 F. Supp. 2d 15, 21 (D.D.C. 2008) rev'd, 531 F.3d 936 (D.C. Cir.
2008) (citing 29 C.F.R. § 1630.2(k) (2009)).
132 Adams, 531 F.3d at 946.
133 Id.
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the court used the definition formulated by the Supreme Court in
Bragdon and Toyota, which defined "record of impairment" as "having a history of, or been misclassified as having, a mental or physical
impairment that substantially limits one or more major life
activities."1 34
The D.C. Circuit explained that a record of impairment is usually
established by documents such as a litigant's medical reportsl3 5 and
that so long as there is a showing of a "history of a qualifying impairment," the "record of" definition is satisfied.1 36 Applying this definition, the court concluded that because it was undisputed that Ms.
Adams had a history of breast cancer, and because cancer qualifies as
a "physical impairment" under the Rehabilitation Act, Ms. Adams
satisfied the definition of a disability.1 37
Second, the court considered Ms. Adams's arguments that her
breast cancer and its subsequent treatment had limited her ability to
take part in the "major life activity" of engaging in sexual relations. 13 8
In her argument, Ms. Adams relied on the holding in Bragdon that
human sexual reproduction qualifies as a major life activity. 139 The
D.C. Circuit agreed with Ms. Adams and interpreted the Bragdon
characterization of sexual reproduction to include sexual relations. 14 0
In the court's view, "As a basic physiological act practiced regularly
by a vast portion of the population, a cornerstone of family and marital life, a conduit to emotional and spiritual fulfillment, and a crucial
element in intimate relationships, sex easily qualifies as a 'major' life
activity."14 ' The D.C. Circuit also focused on the Supreme Court's
explanation in Bragdon that "[r]eproduction and sexual dynamics sur-

rounding it are central to the life process itself."142
Third, the court had to determine whether the limitations on Ms.
Adams's ability to engage in sexual relations were substantial. In the
process of finding that they were substantial,143 the court conducted an

134 Id. (citing Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 195 (2002); Bragdon v.
Abbott, 524 U.S. 624, 632 (1998)).

137

Id. at 947.
Id. at 946.
Id.

138

Adams v. Rice, 531 F.3d 936, 947 (D.C. Cir. 2008).

139

Id.
Id.
Id.
Id. at 948 (emphasis added) (quoting Bragdon v. Abbott, 524 U.S. 624, 638 (1998)).
Id. at 949.

135
136

140
141
142
143
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inquiry into Ms. Adams's personal experience. 1" The court reiterated
Ms. Adams's claims that the scarring from her mastectomy and breast
reconstruction, her post-surgical appearance, her lack of physical sensation, the loss of her libido from her medication, or some combination of all those factors resulted in her inability to enter into romantic
relationships and, concomitantly, to engage in sexual relations.14 5 The
court focused on the fact that the government did not rebut any of
these claims:
The government nowhere challenges [petitioner's] assertion that she
was substantially limited in her ability to engage in sexual relations or
that this limitation was anything but a direct result of her cancer treatment. By failing to do so, the government has effectively concededat least for summary judgment purposes-that [petitioner's] claimed
impairment did, in fact, substantially limit her in a major life
activity.146

Although the court found that Ms. Adams's limitations could be
substantial, it specifically stated that its decision was based on the
summary judgment standard-viewing the facts in a light most
favorable to Ms. Adams.147 Therefore, the court's holding did not
conclude that Ms. Adams's personal hardships had substantially limited her ability to engage in sexual relations, but rather that her cancer
was limiting enough that its substantiality should be a question
decided by a jury.
At length, the court addressed the State Department's argument
that its ignorance of Ms. Adams's sexual limitations precluded its liability. The court noted that in Bragdon, the Supreme Court "said
nothing about whether the dentist knew or cared that the [patient]
was limited in the major life activity of reproduction-and that limitation had nothing to do with the dentist's refusal to treat the plaintiffyet the Court concluded that the dentist could be found liable just the
same." 148 The D.C. Circuit further explained that its previous cases
distinguished an employer's knowledge of an employee's impair144 Adams v. Rice, 531 F.3d 936, 948 (D.C. Cir. 2008) (citing Sutton v. United Air Lines,
Inc., 527 U.S. 471, 482 (1999)). For a discussion of the effect of mitigating measures, see discussion supra Part I.B-C infra pp. 30-32.
145 Id. at 949.

146 Id. (citing Bragdon v. Abbott, 524 U.S. 624, 641 (1998)).
147 Id.
148 Id. at 951.
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ment-for example, cancer-from its knowledge of an employee's
limitation-for example, inability to engage in sexual relations. 149 An
employer's knowledge of an employee's limitation in addition to the
impairment is relevant when the employee requests an accommodation. 15 0 The court reasoned that in cases of "pure discrimination," an
employer's knowledge of the specific limitation is irrelevant because
ignorance "would shield the most arrogant, irrational, and prejudicial
employers."15 1 The court explained that the government's positionthat an employer could fire an ovarian cancer survivor and avoid liability by citing a lack of knowledge of the effect of the treatment on
reproduction-is unfair.152 The court found that an ignorant employer
could escape liability, whereas an informed employer would be
The court concluded that Congress
responsible for his actions.
could not have intended that ignorance serve as protection in pure
discrimination situations.154
V.

REPRODUCTION VS. SEXUAL RELATIONS

A.

Advantages for Employees

The D.C. Circuit's recognition of the effects of cancer on a person's ability to engage in sexual relations will increase the number of
disabled individuals who qualify for protection under the ADA and
the Rehabilitation Act. Certain illnesses, such as cancer, have a
greater effect on a person's ability to engage in sexual relations than
on a person's ability to reproduce. 55 Reproduction, especially for a
woman, spans only a certain number of years, from puberty (when a
woman can actually reproduce) until menopause (usually between the
ages of forty-five and fifty).' 5 6 Thus, older and middle-aged women
149 Id. (citing Dep't of State v. Coombs, 482 F.3d 577 (D.C. Cir. 2007); Crandall v. Paralyzed Veterans of Am., 146 F.3d 894 (D.C. Cir. 1998)).
150 Adams v. Rice, 531 F.3d 936, 953 (D.C. Cir. 2008).
151 Id. at 953-54.
152 Id. at 954.
153 Id.
154 Id.
155 McAlindin v. County of San Diego, 192 F.3d 1226, 1234 (9th Cir. 1999) ("The number
of people who engage in sexual relations is plainly larger than the number of people who choose
to have children.").
156 See MARY KIrrLE, STAY FERTILE LONGER: EVERYTHING You NEED TO KNOW TO
GET PREGNANT NOW-OR WHENEVER YOU'RE READY 26-30 (2004).
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are less likely to have children.15 But that age range is precisely when
these women that have a higher risk of being diagnosed with breast
cancer.158
Alternatively, women in their twenties, thirties, and early forties,
who are in a position to have children, are less likely to be diagnosed
with breast cancer. 159 Thus, the recognition of reproduction as a
major life activity for obtaining the protection of the ADA and the
Rehabilitation Act provides protection to a group of women who are
less likely to be affected by breast cancer while simultaneously leaving
out the age group of women who are more likely to be diagnosed with
cancer.
Adams v. Rice addresses this problem by expanding reproduction
to include sexual activity, which encompasses a broader age group and
a broader demographic in general.160 As a result, Adams provides
protection to more individuals. In his dissent in Bragdon, Chief Justice Rehnquist argued that those infected with HIV could still engage
in sexual relations, implying that their forbearance from sex is a voluntary choice and, therefore, not a "substantial limitation" on major
life activities.1 6' However, the Ninth Circuit in McAlindin v. County
of San Diego reasoned that engaging in sexual relations is not merely
a voluntary choice; rather, it found that "sexuality is important in how
'we define ourselves and how we are perceived by others' and it is a
fundamental part of how we bond in intimate relationships." 162 A
fifty-five-year-old cancer survivor would most likely be unable to
prove that cancer has caused a substantial limitation on her ability to
reproduce because her age would most likely already preclude her
from having children. However, that cancer survivor's age would not
preclude her from qualifying for protection if she is able to establish
that the cancer caused a substantial limitation on her ability to engage
in sexual relations.
157 See id.
158 CTR. FOR DISEASE CONTROL, BREAST CANCER RATE BY AGE

(2009) (citing

NAT'L

CANCER INST., SEER CANCER STATS. REVIEW 1975-2006, available at http://seer.cancer.gov/csr/

19752006).
159 Id.

160 See Adams v. Rice, 531 F.3d 936, 947 (D.C. Cir. 2008); see also McAlindin, 192 F.3d at
1234 ("We conclude that engaging in sexual relations, just like procreation, is a major life activity. The number of people who engage in sexual relations is plainly larger than the number who
choose to have children.").
161 Bragdon v. Abbott, 524 U.S. 624, 661 (1998) (Rehnquist, C.J., dissenting)).
162 McAlindin, 192 F.3d at 1234.
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Adams could also expand protection to female and male individuals who are unable to cite reproduction as a major life activity
because they either chose not to have children or were unable to have
children due to genetic or fertility problems. In Bragdon, Chief Justice Rehnquist expressed skepticism about whether reproduction was
one of the respondent's major life activities because the record did not
demonstrate that, but for her HIV, she would have had or was considering having children.163 A few years later, the Fifth Circuit expressed
the same concerns in Blanks v. Southwest Bell Communications,

Inc.16 4 In Blanks, the Fifth Circuit denied the plaintiff's argument that
his HIV substantially limited his ability to reproduce after he testified
that he and his wife chose not to have any more children and that his
wife even underwent a procedure to prevent her from having any
more children.165
In Blanks, the plaintiff was denied protection under the ADA
because he and his wife had decided to no longer reproduce. Alternatively, under Adams, the plaintiff in Blanks would be protected
because he and his wife did not decide to stop engaging in sexual relations. Thus, Adams will provide protection to those individuals, male
or female, who are unable to show that reproduction pertains to them
because they could not have children or decided to stop having children. For example, a prostate cancer survivor who, before his diagnosis and treatment, was unable to have children due to his female
partner's infertility problems would not be protected under the ADA
or the Rehabilitation Act if sexual relations were not considered a
major life activity. Courts and juries would be unlikely to find that
such cancer limited the cancer survivor's ability to reproduce because
neither he nor his partner could reproduce before the impairment. A
prostate cancer survivor could, however, demonstrate that his treatment substantially affects his ability to engage in sexual relations.
Furthermore, the recognition of sexual relations as a major life
activity will expand disability protection to homosexual individuals. A
homosexual cancer patient who is severely limited in his ability to
engage in sexual relations from the effects of treatment would be
unlikely to successfully allege a limitation in reproduction as a major
life activity. With the recognition of sexual relations, however, a
163 Bragdon, 524 U.S. at 659 (Rehnquist, C.J., dissenting).
164 Blanks v. Sw. Bell Commc'ns, Inc., 310 F.3d 398, 401 (5th Cir. 2002).
165 Id.
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homosexual patient would be able to claim a limitation to the ability
to engage in sexual relations.166
B.

Disadvantagesfor Employees

In Adams, the State Department argued that it should not be
held liable for discrimination because it was unaware that Ms. Adams
was substantially limited by her disability. 67 The D.C. Circuit dismissed the argument, finding that an employer need not be aware of
the limitation so long as the employer is aware of the disability. 168 The
court reasoned that the employer's knowledge of a limitation is pertinent only in cases of accommodation.169 The D.C. Circuit found that
Adams did not involve the issue of reasonable accommodation;
rather, it classified the case as "pure discrimination." 70
The court specifically chose to classify Ms. Adams's case as a
"pure discrimination" case as opposed to an accommodation case. As
explained below, if Ms. Adams had claimed that the State Department had failed to accommodate her medical needs, she would not
have prevailed. Consequently, although Adams will generally benefit
employees and applicants by broadening the scope of those considered disabled under the ADA and Rehabilitation Act, it will affect
only "pure discrimination" claims-only those claims in which the
plaintiff alleges discrimination on the basis of disability and not claims
in which the employer could have accommodated the plaintiff's disability but failed to do so.17' Adams will not help employees who
appeal for an accommodation from their employers. This dichotomy
was made clear by the Seventh Circuit in Squibb v. Memorial Medical
Center.17 2
Squibb addressed the issue of how an employer could accommodate a disability that restricted an employee's ability to engage in sex166 In light of the decision in Lawrence v. Texas, 539 U.S. 558 (2003), it is reasonable to
conclude that homosexual sexual relations would be considered a major life activity in the same
manner as non-reproductive heterosexual sexual relations. See Lawrence, 539 U.S. at 578 (holding that the Due Process Clause precludes a state statute criminalizing homosexual sodomy).
167 Adams v. Rice, 531 F.3d 936, 951 (D.C. Cir. 2008).
168 See supra Part IV.C.
169 Adams, 531 F.3d at 953.
170 Id. For an explanation of the phrase "pure discrimination," see supra note 43.
171 For an explanation of "pure discrimination," see supra note 43.
172 Squibb v. Mem'1 Med. Ctr., 497 F.3d 775 (7th Cir. 2007).
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ual relations.17 3 The court stated that "to the extent an ADA
discrimination claim centers on a request for a workplace accommodation, there must be some causal connection between the major life
activity that is limited and the accommodation sought." 174 Without
explicitly referring to the same point as the Seventh Circuit in Squibb,
the D.C. Circuit in Adams stated that an employer must accommodate a limitation but that the accommodation sought must relate to
the limitation.'75 Therefore, in "pure discrimination" cases, an
employer may be held liable for discriminating against an employee or
applicant even if it does not know about a specific limitation. On the
other hand, in denial of accommodation cases, not only must the
employer know of the specific limitation, but also there must be a
nexus between the limitation and the accommodation requested. 176
Accordingly, because employers must accommodate limitations,
as opposed to disabilities, plaintiffs who claim in accommodation
cases that they are limited in the major life activity of engaging in
sexual relations are unlikely to prevail. The shortfall steins from the
defendant's ability to raise two defenses: first, that it is impossible to
accommodate such a limitation, and second, that there is no causal
connection between the accommodation and a sexual limitation. The
recognition of sexual relations as a major life activity, in addition to
reproduction, will likely have no effect on these claims. Based on the
ADA's language, Adams will not benefit employees seeking an
accommodation but will assist only individuals in claims of pure discrimination."' As the Seventh Circuit pointed out, it will be impossible for an employer to accommodate a limitation on an employee's
ability to engage in sexual relations.17 8 -Therefore, recognition of sexual relations as a major life activity will not help employees in accommodation claims because of the requirement that an accommodation
must relate to a major life activity.

'73 Id. at 785.

174 Id. (agreeing with the Eighth Circuit's articulation of this principle in Nuzum v. Ozark
Auto. Distribs., Inc., 432 F.3d 839, 848 (8th Cir. 2005)).
17 Adams, 531 F.3d at 953 (citing McAlindin v. County of San Diego, 192 F.3d 1226, 1237
(9th Cir. 1999); Taylor v. Principal Fin. Group, Inc., 93 F.3d 155, 164 (5th Cir. 1996)).
176 See id. See also cases cited supra note 46.
177 See discussion supra Part III.
178 Squibb, 497 F.3d at 785.
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Burdens on Employers

Because the D.C. Circuit expanded the definition of "major life
activity" in Adams, more employees may consider themselves "disabled" under the ADA and Rehabilitation Act.'79 The likely result is
an increase in the number of disability claims. To avoid litigation,
employers will have to develop new strategies before an employee
files a claim. Similarly, employers will have to change existing litigation strategies to avoid liability. In pre-litigation stages, employers
may have to engage in the "interactive process" with their employees
more frequently than before sexual relations were considered a major
life activity.s 0 The interactive process is an informal process that
allows the employer and the disabled employee to "work together to
determine the best reasonable accommodation for the individual."'
For instance, before Adams, an employer may have previously been
able to deny an employee's request for an accommodation without
engaging in the interactive process because the employer could simply
make a determination that the employee was not "disabled." After
Adams the employer will likely be more cautious in addressing
requests for accommodation because Adams broadens the definition
of "disability" under the ADA and Rehabilitation Act. Although
Adams will have little effect on whether employers are ultimately
responsible for providing an accommodation, employers may still
want to ensure that they do everything possible to avoid liability.1 82
Furthermore, the interactive process is inexpensive, and the financial
burden imposed on the employer would therefore be slight.'
Similarly, as the coverage of the ADA and the Rehabilitation Act
expands to more employees, employers will have to change litigation
strategies. Employees who have brought claims under the Rehabilitation Act and the ADA have previously had relatively little success.184
See supra Part V.A.
Jessica Leigh Rosenthal, Comment, The Interactive Process Disabled: Improving the
ADA and Strengthening the EEOC Through the Adoption of the Interactive Process, 57 EMORY
L.J. 247, 247 (2007).
181 Id.
182 See discussion infra Part VI.B.
183 Rosenthal, supra note 180, at 268.
184 Alex B. Long, (Whatever Happened To) The ADA's "Record of" Prong(?), 81 WASH. L.
REV. 669, 675 (2006) ("Employment discrimination plaintiffs proceeding under Title I of the
ADA have generally enjoyed little success in the years since its enactment."). The success rates
for ADA and Rehabilitation Act plaintiffs who alleged employment discrimination between the
179

180
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Indeed, the majority of claims are resolved in favor of employers at
the summary judgment stage.18' This has occurred for two reasons.
First, the uniform practice of employers is to challenge claims on the
ground that they fail to establish a prima facie case, specifically that
the employee is not disabled under either statute. 186 Second, some
scholars assert that courts misuse the summary judgment device by
placing an unfair encumbrance on the employee.87 Adams limits the
effectiveness of these strategies by correctly applying the summary
judgment standard and by committing factual issues of disability discrimination to the jury.
In Adams, the State Department responded to Ms. Adams's complaint with a motion to dismiss or, in the alternative, for summary
judgment.' In the State Department's memorandum in support of its
motion, the State Department admitted that Ms. Adams did have a
disability under the Rehabilitation Act or ADA, but argued that it did
not discriminate against her because it was unaware of the

impairment. 189

It is surprising that the State Department on appeal did not challenge the existence of a disability, given that the district court granted
summary judgment in its favor by holding that Ms. Adams did not
have a disability under the Rehabilitation Act. 190 On appeal, howyears 2000 and 2005 are as follows: 24.6% for plaintiffs asserting an actual disability; 18.5% for
plaintiffs asserting "record of' disability; and 19.3% for plaintiffs asserting "regarded as" disability. Id. at 676. See also Ruth Colker, The Americans with Disabilities Act: A Windfall for
Defendants, 34 HARV. C.R.-C.L. L. REV. 99, 100-01 (1998) ("[D]efendants prevail in more than
ninety-three percent of reported ADA employment discrimination cases decided on the merits
at the trial court level. . . . Courts are abusing the summary judgment device . . . .").
185 Deirdre M. Smith, Who Says You're Disabled? The Role of Medical Evidence in the
ADA Definition of Disability, 82 TUL. L. REV. 1, 3 (2007).
186 See Tracy I. Levy, Legal Obligations and Workplace Implications for Institutions of
Higher Education Accommodating Learning Disabled Students, 30 J.L. & EDUC. 85, 112 (2001).
To establish a prima facie case under the Rehabilitation Act/ADA, the plaintiff must establish
that "he is an individual with a disability within the meaning of the Rehabilitation Act/ADA,
that he is qualified to perform the essential functions of the job, with or without reasonable
accommodation, and that he suffered an adverse employment action because of her disability."
Swanks v. Wash. Metro. Area Transit Auth., 179 F.3d 929, 934 (D.C. Cir. 1999) (citing Kiel v.
Select Artificials, Inc., 169 F.3d 1131, 1135 (8th Cir. 1999); Martinson v. Kinney Shoe Corp., 104
F.3d 683, 686 (4th Cir. 1997); White v. York Int'l Corp., 45 F.3d 357, 360-61 (10th Cir. 1995)).
187 See Colker, supra note 184, at 101.
188 Adams v. Rice, 531 F.3d 936, 942 (D.C. Cir. 2008).
189 Mem. of P. & A. in Supp. of Def.'s Mot. to Dismiss or, in the Alternative, for Summ. J.
at 9, Adams v. Rice, 484 F. Supp. 2d 15, No. 05CV00941 (D.D.C. Sept. 19, 2005).
190 Adams v. Rice, 484 F. Supp. 2d 15, 23-24 (D.D.C. 2007) rev'd, 531 F.3d 936 (D.C. Cir.
2008).
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ever, the D.C. Circuit found that Ms. Adams did in fact have a disability.'9 ' Furthermore, the D.C. Circuit found that the State Department
conceded that Ms. Adams's cancer substantially limited her ability to
engage in sexual relations because it had failed to rebut her claims.' 92
The D.C. Circuit applied the correct standard for summary judgment,
explaining that at the summary judgment stage, the evidence had to
be viewed in a light most favorable to the non-moving party-in this
case, Ms. Adams.
Adams also rejected the argument that an employer must know
about the limitation to be liable for discrimination. Because of this
rejection, employers are less likely to prevail on the argument that an
employee failed to place its employer on notice by making a claim.
Rather, employers will likely rely more heavily on arguments that
adverse employment actions were taken not as a result of discrimination, but instead for legitimate, non-discriminatory reasons, such as
poor work performance. Nonetheless, judges will be likely to deny
summary judgment motions because employers' defenses, such as the
one described above, will likely contain significant factual issues in
dispute. The D.C. Circuit's application of the correct summary judgment standard indicates that employers may have a harder time
defeating plaintiffs' claims at the summary judgment stage.
Thus, Adams will affect employers by requiring more communication with employees via the interactive process prior to litigation.
Furthermore, the case will impact employers' strategic decisions during the litigation process.
VI.
A.

CONSEQUENCES OF ADAMS v.

RICE

The Gap in Adams v. Rice

Despite its potential to expand the number of individuals considered disabled, Adams does not explain what a plaintiff must demonstrate to show that an impairment substantially limits sexual relations.
Given that the Adams court decided the case at the summary judgment stage, there is little analysis informing what plaintiffs must prove
to successfully meet the burden of persuasion that their disabilities
substantially limited their ability to engage in sexual relations. Fur191 See Adams, 531 F.3d at 945-46.
19 See id. at 950.
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thermore, the government "nowhere challenge[d] [Ms.] Adams's
assertion that she was substantially limited in her ability to engage in
sexual relations or that this limitation was anything but a direct result
of her cancer treatment."19 3 Under its own precedent, as well as that
of the Supreme Court in Sutton, the court explained that because Sutton had not been overruled by Congress (as it later would be by the
Amendments), it had to consider the corrective measures Ms. Adams
was using to mitigate the impairment. 194 In other words, the court had
to consider the actual effects of Ms. Adams's impairment and the side
effects of her treatment.1 95 The court's analysis, however, was limited
because the government did not challenge Ms. Adams's claims regarding her substantial limitations. Consequently, the court did not consider the effects of Ms. Adams's surgeries and her subsequent
treatment in relation to her inability to engage in sexual relations and,
instead, accepted her arguments because of the lack of opposition.
Although this may have benefited Ms. Adams, it harms future plaintiffs because it is unlikely that they will be so lucky as to have significant factual allegations go unchallenged.
Although determining whether an impairment is substantially
limiting is a question of factl 96 that should be resolved after trial,
plaintiffs' ADA claims have a history of being decided at the summary
judgment stage. 197 As scholars suggest, judges who are hostile to the
ADA abuse the motion for summary judgment and have tended to
place an unduly high burden of production on plaintiffs. 198 Given the
high rate of unsuccessful ADA and Rehabilitation Act claims, more
explicit guidance from the D.C. Circuit in Adams with regard to what
a plaintiff should show to survive summary judgment would have been
helpful. After Adams, many questions remain. For example, it is
unclear whether a limitation on the ability to engage in sexual rela193 Id. at 949.

194 Id. at 948-491; see also supra Parts I.B., IV.C.
195 Adams, 531 F.3d at 948-49.
196 Berry v. T-Mobile USA, Inc., 490 F.3d 1211, 1216 (10th Cir. 2007) ("Whether the plaintiff has an impairment within the meaning of the ADA and whether the conduct affected is a
major life activity for purposes of the ADA are questions of law for the court to decide. Ascertaining whether the impairment substantially limits the major life activity is a question of fact for
the jury, although a court is not precluded from deciding the issue on a motion for summary
judgment.") (quoting Holt v. Grand Lake Mental Health Ctr., Inc., 443 F.3d 762, 765 n.1 (10th
Cir. 2006)).
197 Smith, supra note 185, at 3-4.
198 See Colker, supra note 184, at 101.
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tions means the complete incapacity to have intercourse or merely a
decrease in frequency. The D.C. Circuit found that Ms. Adams's
"cancer treatment rendered her completely unable to engage in sexual
relations[,]" 1 99 whereas the Seventh Circuit stated that the Bragdon
decision "did not stand for the proposition that a change in the frequency with which an individual can engage in intercourse, as a result
of a bad back, constitutes an impairment which substantially limits a
major life activity." 2 00 Thus, even if "substantially limits" is a question
of fact and an easy hurdle for a plaintiff to overcome during the summary judgment stage, it is still unclear how a plaintiff should proceed
during trial.
B.

The Effect of the Amendments on Adams v. Rice

One of the purposes of the Amendments is to expand the protection offered by the ADA. 20 1 The problem is that Congress created
unnecessary confusion by listing "reproductive functions" as a major
life activity20 2 because although "reproductive functions" most certainly encompasses reproduction, the question remains with regard to
whether the term "functions" encompasses sexual relations. In Bragdon, the Supreme Court used the terms "reproduction" and "sexual
dynamics." 20 3 The D.C. Circuit in Adams also used "reproduction,"
but it used "sexual relations" as opposed to "sexual dynamics. "204
Thus, the new term "reproductive functions" can be interpreted to
exclude sexual relations. The circuit courts that have been reluctant
to recognize sexual relations as a major life activity may be eager to
interpret Congress's mention of reproduction as a reflection of its
intention to limit protection only to people with restrictions on their
ability to reproduce and not to those with restrictions on their ability
to engage in sexual relations.
Without the explicit inclusion of sexual relations, and with the use
of the phrase "reproductive functions," plaintiffs will struggle to prove
that Congress intended to include "sexual relations" as a major life
199 Adams, 531 F.3d at 949.
200 Contreras v. Suncast Corp., 237 F.3d 756, 764 (7th Cir. 2001).
201 ADA Amendments Act of 2008, Pub. L. No. 110-325, § 2, 122 Stat 3553, 3553 (2008)
(codified at 42 U.S.C. § 12101 (2006 & Supp. III 2009)).
202 Id. §3(2)(B), 122 Stat. at 3555 ("[A] major life activity also includes ... reproductive
functions.").
203 Bragdon v. Abbott, 524 U.S. 624, 638 (1998).
204 See Adams, 531 F.3d at 947.

2010]

"MAJOR LIFE AcTivITY" UNDER

ADAMS

V.

RICE

445

activity. Plaintiffs will have to make two arguments. First, plaintiffs
must contend that Congress's list is not exhaustive: "[A] major life
activity also includes the operation of a major bodily function, including but not limited to . ... "205 Second, plaintiffs must assert that Congress's main purpose in enacting the Amendments was to expand the
protections of the ADA to more people. Recognizing sexual relations, in addition to reproduction, will reach more plaintiffs.2 06 Overall, however, Congress's omission of the term "sexual relations" might
be interpreted to mean that Congress simply intended to extend the
coverage only to plaintiffs limited in their ability to reproduce.
Even if the Amendments seem unfavorable to recognizing sexual
relations as a "major life activity," they provide a less stringent standard for interpreting "substantially limits." 207 The uncertainty after
Adams is exactly what plaintiffs must plead to show that their impairment is substantially limiting. 208 After Sutton, the lower courts were
bound to include mitigating factors in determining whether an impairment was substantially limiting.209 The Amendments express Congress's intent to reject the reasoning in Sutton and to end the inclusion
of ameliorative mitigating factors in the "substantially limits" part of
the disability definition.2 10 And yet, despite the fact that it was not an
issue in Adams, the question of mitigating factors may be an issue for
male plaintiffs in future claims. For example, under Sutton, a male
with a limited ability to engage in sexual relations may be denied protection due to the availability of libido-enhancement drugs. Indeed,
under Sutton, a court might conclude that, with the use of such drugs,
the limitation was no longer substantial.2 11
The Amendments are clear about three issues pertaining to how
courts should interpret "substantially limits." First, the Amendments
make clear that the Toyota standard is too strict; thus, plaintiffs no
longer have to show that their impairment was permanent or longADA Amendments Act of 2008 § 3(2)(B), 122 Stat. at 3555.
Supra Part V.A.; see ADA Amendments Act of 2008 § 3(4)(A), 122 Stat. at 3555 ("The
definition of disability in this Act shall be construed in favor of broad coverage of individuals
under this Act, to the maximum extent permitted by the terms of this Act.").
207 Supra Part I.C.
208 Supra Part VI.A.
209 See ADA Amendments Act of 2008 § 2(b)(2), 122 Stat. at 3554.
210 Id.
211 For a discussion on the use of libido-enhancing drugs such as Viagra under the Sutton
decision, see Stephen T. Kaminski, Must Employers Pay for Viagra? An Americans with Disabilities Act Analysis Post-Bragdon and Sutton, 4 DEPAUL J. HEALTH CARE L. 73, 116-19 (2000).
205

206

CIVIL

446

RIGHTS LAw JOURNAL

[Vol. 20:3

term.212 This means that temporary impairments may be deemed sufficient. Second, by directing courts not to consider mitigating measures that could decrease the impairment, the Amendments rejected
only part of the Sutton decision.213 Thus, although the courts should
not consider measures that could reduce the impairment, courts
should continue to consider whether the treatments impair the plaintiff. An instance of impairment from treatment arises especially in the
case of cancer patients who are usually limited by the effects of medical remedies such as chemotherapy or radiation. Third, the Amendments direct courts to interpret "substantially limits" to broaden the
coverage of protection to more plaintiffs.2 14 Ultimately, then, the
Amendments' definition of "substantially limits" is bound to improve
a plaintiff's case because the new standard is much lower than the
previous one.
C.

Gaps Left After Adams v. Rice and the Amendments

Two questions remain in the wake of Adams and the Amendments: (1) whether sexual relations will be characterized as a major
life activity in all federal courts; and (2) what is the scope of the
newly-defined "substantially limits." Adams relied on the Supreme
Court's decision in Bragdon to conclude that sexual relations qualify
as a major life activity. 215 Congress, however, did not explicitly
approve including sexual relations as a major life activity, but merely
included "reproductive functions" under "major life activity."
Because Adams is only a circuit court case, other circuits may not necessarily feel compelled to recognize sexual relations as a major life
activity. The Adams court spent considerably less time discussing how
Ms. Adams's cancer substantially limited her ability to engage in sexual relations because the case was on appeal from summary judgment
and the State Department did not challenge the substantiality of her
limitation. 216 Despite this gap left by Adams, the Amendments
rejected Toyota's strict interpretation of "substantially limits," which
required a plaintiff to show that the impairment was permanent or
long-term. Now, there is a broader standard in favor of providing
212
213
214
215
216

ADA Amendments Act of 2008 § 2(a)(7), 122 Stat. at 3553.
Id. § 2(b)(2)-(3), 122 Stat. at 3554.
Id. § 2(b)(4)-(6), 122 Stat. at 3554.
Adams v. Rice, 531 F.3d 936, 948 (D.C. Cir. 2008).
Supra Part IV.A-C.
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more protection to more individuals. 217 Although the Amendments
do not specifically define "substantially limits," Congress has made it
clear that the strict standard announced in Toyota is too narrow.2 18
Additionally, the Adams decision and the Amendments open the
possibility of greater coverage to plaintiffs under both the Rehabilitation Act and the ADA. Thus, in the future, plaintiffs will likely
attempt to show that they are capable of working but are impaired in
a major life activity that does not influence their professional lives.
Consequently, sexual relations may be the right category for many
people experiencing side effects from treatment, such as surgeries or
chemotherapy. At this time, two circuits recognize sexual relations as
a major life activity, and the other circuits either have avoided deciding the issue or have not been presented with the issue. It will be
interesting to see whether the D.C. Circuit's influence will lead other
circuits to characterize sexual relations as a major life activity. At this
time, however, it is unlikely that the Supreme Court will decide the
issue in the near future because the disparity between the circuits is
minimal and no circuit has explicitly rejected sexual relations as a
major life activity.
CONCLUSION

In Adams v. Rice, the D.C. Circuit set a new and expansive precedent favorable to plaintiffs seeking coverage under the ADA and the
Rehabilitation Act. Portions of the opinion, in which the court followed Supreme Court precedent and narrowly interpreted the definition of "disability," have been rejected by Congress. It expressed
dissatisfaction with the interpretation the Supreme Court and circuit
courts applied to the "substantially limits" prong. Congress also
passed amendments to the ADA to ensure that the definition of "disability" was interpreted in accordance with the findings and purpose of
the Act. With the Amendments and the decision in Adams, more
Americans will receive protection under the Rehabilitation Act and
the ADA.
Although the reasoning in Adams is expansive, one question
remains unanswered. Because Congress did not expressly include or
reject sexual relations as a major life activity, the gap left by Bragdon
217
218

See ADA Amendments Act of 2008 § 2(b), 122 Stat. at 3554.
Id. § 2(a)(7), 122 Stat. at 3553.
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v. Abbott remains open. Currently, only two circuit courts recognize
sexual relations as a major life activity, thereby limiting protection to
disabled individuals based on which federal court hears the claim.
Such a limitation is contrary to the purpose of the ADA, which is to
provide "a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities."219 Because
the Amendments did not expressly include or exclude sexual relations
as a major life activity, a national and consistent application of the
Rehabilitation Act and the ADA will not be realized.

219

Id. § 2(a)(1), 122 Stat. at 3553.

