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SEXUAL DEVICE STATUTES AND THE LEGAL
CLOSETING OF SEXUAL IDENTITY

By Emily L. Stark*
INTRODUCTION

I first became aware of the taboo of talking about sex when I was
eight years old, in third grade. My class was walking back from the
playground when my teacher began admonishing two boys for discussing "doing it." Our entire class of twenty or so eight- and nine-yearolds stood with our backs to a brick wall and listened to our teacher, a

young woman fresh from college, tell us that talking about "doing it"
was inappropriate and that "it" was not a good word. I felt confused.
Apparently I was not alone, as a girl who stood a few spaces behind
me began to cry. She worried aloud what would happen if she accidentally uttered "it." Would she get in trouble? Why was "it" such a
bad word? Although I had suspicions, at the time I was not entirely
sure that sex was the topic of my teacher's rant. Now, years later, I
find it both sad and funny that my first memory of sex can be summed
up in one simple word: it.
This Article explores the role of "it"-sex and sexuality-in law
and society and argues that consideration of the legal status of gay
men and lesbians can and should contribute to a deeper understanding of the legal regulation of sexuality. This Article examines understandings of how gay and lesbian identities and acts are expressive,
protected political speech. It argues that similar logic can and should
be applied to sexual identities and sexuality generally. More specifically, focusing on two sexual device statutes and the recent adjudica* J.D., magna cum laude, American University Washington College of Law, May 2009:
B.A., cum laude, in Law, Jurisprudence and Social Thought, Amherst College, May 2004. I
would like to thank Professors Nancy Polikoff and Anthony Varona of the Washington College
of Law for the significant role they played in my legal education. Additionally, I am grateful to
the staff members and editors of the George Mason University Civil Rights Law Journal.
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tions of their constitutionality, this Article asserts that public
expressions of nonnormative erotic desire must be afforded greater
legal protection and that an adequate framework for this greater protection already exists in the cases construing gay expression as political speech. To support the argument for greater protection, Part I of
this Article examines heteronormativity and describes the deep, deep
entrenchment of a normative-sex perspective in law and society. It
then identifies the sexual device statutes as examples of heteronormative laws that seek to insulate society from public expressions of nonnormative sexual identities. Part II analyzes gay speech cases from
the 1970s and 1980s that pitted gay expression against normative constructions of sexuality. These cases grappled with the introduction of
sexual speech to the public sphere. Finally, Part III of this Article
explores recent cases adjudicating the constitutionality of the sexual
device statutes and argues that, despite the different holdings among
these cases, each case inappropriately limits the creation or expression
of a public sexual identity. In conclusion, drawing on currently
accepted understandings of expressive sexual speech, this Article
argues that the law must cease relegating the formation and manifestation of sexual identity to private spaces.
I.

HETERONORMATIVITY:

You

THINK

You KNow GOOD

SEX?

Since 1993, when Professor Michael Warner first used the word
"heterornormativity,"i queer theory has embraced the term as illustrating heterosexuality's positing of itself as the natural, dominant,
and unavoidable means for ordering society.2 Professors Warner and
Lauren Berlant describe heteronormativity as "the institutions, structures of understanding, and practical orientations that make heterosexuality seem not only coherent-that is, organized as a sexuality1 See Paisley Currah, Politics, Practices, Publics: Identity and Queer Rights, in PLAYING
WITH FIRE 231, 258 n.23 (Shane Phelan ed., 1997) (attributing the term to Warner).
2 See Michael Warner, Introduction, in FEAR OF A QUEER PLANET Vii, xxi (Michael Warner

ed., 1993) [hereinafter Warner, FEAR] (employing the heading of "Heteronormativity in Social
Theory," and asserting that "much privilege lies in heterosexual culture's exclusive ability to
interpret itself as a society"); Teemu Ruskola, Gay Rights Versus Queer Theory: What is Left of
Sodomy After Lawrence v. Texas, 23 SOCIAL TEXT 235, 243 ("[T]he peculiar discursive privilege
of heterosexuality that it can opportunistically define and redefine homosexuality from moment
to moment as either merely a set of acts or an identity possessed by certain people.
available at http://papers.ssrn.com/sol3/papers.cfm?abstractid=777904.
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but also privileged."3 Although heteronormativity also encompasses
ideas of nationality, race, and gender, heteronormativity concerns
itself primarily with ordering sex and defining the good sexual citizen.'
Heteronormativity embodies much more than simply heterosexual
sex.' By heteronormative standards, "good" sex is monogamous,
intra-racial, inter-gender procreative, privately-occurring sex; by those
standards, anything less is "bad" sex.6 Imposing this "good versus
bad" dichotomy on human sexuality often means that those having
sex outside the good side experience a great deal of shame.7 The great
3 Lauren Berlant & Michael Warner, Sex in Public, in INTIMACY 311, 312 n.2 (Lauren
Berlant ed., 2000); see also id. at 318-19 ("This sense of rightness-embedded in things and not
just sex-is what we call heteronormativity. Heteronormativity is more than ideology, or
prejudice, or phobia against gays and lesbians; it is produced in almost every aspect of the forms
and arrangements of social life: nationality, the state, and the law; commerce; medicine; and
education; as well as in the conventions and affects of narrativity, romance and other protected
spaces of culture.").
4 See Warner, FEAR, supra note 2, at xiii ("Every person who comes to a queer self-understanding knows in one way or another that her stigmatization is connected with gender, the
family, notions of individual freedom, the state, public speech, consumption and desire, nature
and culture, maturation, reproductive politics, racial and national fantasy, class identity, truth
and trust, censorship, intimate life and social display, terror and violence, health care, and deep
cultural norms about the bearing of the body."); Steven Seidman, From Outsider to Citizen, in
REGULATING SEX: THE POLITICS OF INTIMACY AND IDENTITY 225, 225 (Elizabeth Bernstein &
Laurie Schaffner eds., 2005) ("[S]ex laws and policy are guided by a norm of the good sexual
citizen . .. .[T]he good sexual citizen was most definitely heterosexual . . . ."); see also id. at 226
(explaining that many in the Lesbian, Gay, Bisexual, and Transgender movement struggle with
the proper course of pursuing full sexual citizenry for gay men and lesbians, and noting that
assimilationists within the movement want homosexuals to be recognized and accepted as good
sexual citizens, while liberationists within the movement believe the better course is to challenge
the sexual norms associated with the ideal of the good sexual citizen).
5 See Seidman, supra note 4, at 225 (explaining that in the early twentieth century women
who had children out of wedlock, sexually active youths, and individuals who engaged in interracial sex were all often labeled bad sexual citizens).
6 See Gayle Rubin, Thinking Sex: Notes for a Radical Theory of the Politics of Sexuality, in
THE LESBIAN AND GAY STUDIES READER 3, 11 (Henry Abelove, Michele A. Barale, & David

M. Halperin eds., 1993) ("Virtually all erotic behavior is considered bad unless a specific reason
to exempt it has been established. The most acceptable excuses are marriage, reproduction, and
love."); see also Mary Poovey, Sex in America, in INTIMACY 86, 88 (Lauren Berlant ed., 2000)
("[C]uriously both what political and religious conservatives always thought sex should be and
not at all what they feared it had become ... American sex is heterosexual, potentially reproductive intercourse with people who are like ourselves (in every sense except gender), and it is not
transgressive or dangerous in any way.").

7 See Lawrence v. Texas, 539 U.S. 558, 560 (2003) (discussing the stigma imposed by a
statute criminalizing sodomy, and noting that, although a misdemeanor, a conviction under the
statute nevertheless affects the dignity of the persons charged); see also Rubin, supra note 6, at
12 ("Extreme and punitive stigma maintains some sexual behaviors as low status and is an effective sanction against those who engage in them. The intensity of this stigma is rooted in Western
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reach of heteronormativity as an instrument of social and legal order
lies in its power to exclude, to draw lines, and to establish categories
of insiders and outsiders.'
From a legal perspective, the most important facet of heteronormativity is the command that sex and sexuality remain private.9
When the laws of the United States protect sexual liberties, they do so
on grounds such as the right to privacy. In other words, the law can
and will protect only sex that occurs privately and only sexuality that
manifests in a private way.' 0 The law protects sexual liberties but prevents such liberties from reaching the public square." Alternatively,
as soon as behavior that would be protected behind closed doors as a
religious traditions."); Poovey, supra note 6, at 94 (stating that according to the authors of the
sex studies analyzed, normal Americans are driven by their desire to be normal, as well as their
desire to know that they and their sexual behaviors are normal).
8 See Seidman, supra, note 4, at 225 (contending that bad sexual citizens become the targets
of social control, including public stereotyping, harassment, violence, criminalization, and
disenfranchisement).
9 See Lori Gruen & George E. Panichas, Preface, in SEX, MORALITY, AND THE LAw (Lori
Gruen & George E. Panichas eds., 1997) (questioning why rational discussions about sex and
sexuality are so rare, and that appeals to superstition, shame, and sin continually dominate what
little public discussion of sex that does occur); Berlant & Warner, supra note 3, at 313 (suggesting that a "sanitized space of sentimental feeling and immaculate behavior" is important to
the establishment of a core national culture and a space of pure citizenship).
10 See, e.g., Lawrence, 539 U.S. at 564, 578-79 (framing the issue before the Court as
whether the petitioners were free as adults to engage in private conduct in the exercise of their
liberty under the Due Process Clause of the Fourteenth Amendment, noting that the case does
not involve public conduct, and concluding that the petitioners are entitled to respect for their
private lives); Stanley v. Georgia, 394 U.S. 557, 558, 565 (1969) (overruling a Georgia obscenity
statute insofar as it punished private possession of obscene matter, holding that the "mere" private possession of pornographic films could not constitutionally be made a crime, and pronouncing that the First Amendment prohibits a State from having the authority to tell a person what
books to read or what films to watch within his own home); Griswold v. Connecticut, 381 U.S.
479, 486 (1965) (striking down a ban on the sale of contraceptives because it interferes with a
privacy right that predates the Bill of Rights); see also Nan D. Hunter, Identity, Speech, and
Equality, 79 VA. L. REV. 1695, 1696-97 (1993) [hereinafter Hunter, Identity] (dating the first
stage of the lesbian and gay civil rights movement as occurring from 1950-1975, and explaining
that because the focus of early cases and legislation was on sexual conduct, rights advocates
began focusing on privacy).
I See Janet R. Jakobsen & Elizabeth Lapovsky Kennedy, Sex and Freedom, in REGULATING SEX: THE POLITICS OF INTIMACY AND IDENTITY 247, 255-56 (Elizabeth Bernstein & Laurie
Schaffner eds., 2005) (positing that "one of the main contradictions in the structure of the contemporary liberal state is enacted around the notion of privacy," and asserting that although
privacy may be necessary to sexual freedom, it may not be sufficient to establish those freedoms); Carlos A. Ball, Privacy, Property,and PublicSex, 18 COLUM. J. GENDER & L. 1, 4 (2008)
("The Court's geographization of sexual liberty has resulted in the protection of sexual conduct
that takes place in the home (and, presumably, in analogous sites such as hotel rooms) while
leaving unprotected sexual conduct that occurs in public sites.").
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sexual liberty reaches the public square, that behavior becomes a
crime rather than a protected liberty. In this way, the law protects the
public-a public presumably or theoretically comprised of good sexual citizens-from sex, especially nonnormative sex.12
The fact that, until the decision of Lawrence v. Texas in 2003, the
constitutional right to sexual liberty applied only to heterosexual sex
is of obvious import to a discussion of sexual liberties in a heteronormative state.13 That limited application of sexual liberty conveys a
long-running, state-sanctioned idea that the good sexual citizen is heterosexual.1 4 Now, post-Lawrence, the constitutional right to sexual
liberty is correctly understood to encompass sex acts between two
members of the same sex." This expansion of sexual liberty, however,
was bounded by the greatest, strongest command of heteronormativity, namely that sex and sexuality must always manifest in private settings. This command surfaces again and again in Lawrence.16
Professor Katherine Franke has referred to the privacy command that
emerges-indeed, that drives the Court's reasoning-from Lawrence
as "domesticated liberty."" Franke asserts that the Lawrence opinion
12 See Rubin, supra note 6, at 8 ("In the last few years, there have been countless local
confrontations over gay rights, sex education, abortion rights, adult bookstores, and public
school curricula. It is unlikely that the anti-sex backlash is over, or that it has even peaked.").
13 Lawrence v. Texas, 539 U.S. 558, 578-79 (2003) (overruling Bowers v. Hardwick, which
held that the Constitution did not confer a fundamental right upon homosexuals to engage in
sodomy).
14 See Ball, supra note 11, at 52 ("The point instead is that the line between the public and
private in this context is neither static nor pre-determined by a site's intrinsic nature. There is
perhaps no better illustration of this than the fact that sexual intimacy between two individuals
of the same sex in the home was a legitimate subject matter of governmental regulation until
June 26, 2003, when the Supreme Court issued its opinion in Lawrence v. Texas."); see also
Lawrence, 539 U.S. at 578 ("Bowers was not correct when it was decided, and it is not correct
today. It ought not to remain binding precedent. Bowers v. Hardwick should be and now is
overruled.").
15 See Lawrence, 539 U.S. at 574 ("Persons in a homosexual relationship may seek autonomy for these purposes, just as heterosexual persons do.").
16 See id. at 562 ("Liberty protects the person from unwarranted government intrusions
into a dwelling or other private places."); id. at 564 ("We conclude the case should be resolved
by determining whether the petitioners were free as adults to engage in the private conduct in
the exercise of their liberty under the Due Process Clause of the Fourteenth Amendment to the
Constitution."); see also Ruskola, supra note 2, at 242 (asserting that, whether applicable to
same- or opposite-sex conduct, the fact that Lawrence's holding is grounded in the principle of
privacy is cause for concern).
17 Katherine M. Franke, The Domesticated Liberty of Lawrence v. Texas, 104 COLUM. L.
REV. 1399, 1400 (2004) ("[The author] argue[s] that in Lawrence the Court relies on a narrow
version of liberty that is both geographized and domesticated-not a robust conception of sexual
freedom or liberty, as is commonly assumed.").
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"re-closet[ed] Lawrence and [his sexual partner]'s constitutional right
[to sexual liberty] in the hidden domain of the private.""8 Quite correctly, Franke contends that the Lawrence opinion undermined, if not
ignored altogether, the sexuality of the petitioners.19 With its heteronormative emphasis on privacy and private conduct, Lawrence must
be understood as protecting the public from John Lawrence and his
partner's sex and sexuality as much as it can be understood as protecting their sex and sexuality from state invasion.20 Despite its hopeful
language about dignity and respect, Lawrence's sexual liberty extends
only to the bedroom door, not to or past the front gate. 21 Lawrence
confirms that sex that manifests itself outside the home remains a

18 Franke, supra note 17, at 1407. Contra Michael P. Allen, The UnderappreciatedFirst
Amendment Importance of Lawrence v. Texas, 65 WASH. & LEE L. REV. 1045, 1057 (2008)
(arguing that when Justice Kennedy wrote in Lawrence that "[l]iberty presumes an autonomy of
self that includes freedom of thought, belief, expression, and certain intimate conduct," 539 U.S.
at 562, his inclusion of certain concepts-thought, belief, and expression-signaled an intent to
go beyond due process principles and reach behavior that forms the core of First Amendment
values and protections).
19 See Franke, supra note 17, at 1409 ("The price of the victory in Lawrence has been to
trade sexuality for domesticity-a high price indeed, and a difficult spot from which to build a
politics of sexuality."); Ruskola, supra note 2, at 239 (acknowledging the Court's rhetorical association of liberty and sexual expression, but bemoaning the fact that the Court's rhetoric does
not provide much, if any, justification for protecting sex outside of a long-term relationship).
20 See Franke,supra note 17, at 1415 ("Lawrence is a slam-dunk victory for a politics that is
exclusively devoted to creating safe zones for homo- and hetero-sex/intimacy, while at the same
time rendering all other zones more dangerous for nonnormative sex."); Ruskola, supra note 2,
at 242 (contending that because it regards sex as a private, rather than political or public issue,
Lawrence forecloses important avenues for political engagement and perpetuates the exclusion
of nonnormative sexualities from public intimacy); see also Michael Warner, THE TROUBLE WITH
NORMAL 178 (1999) [hereinafter Warner, TROUBLE] (contending that the dominant culture of
privacy wants people to pretend that sexuality springs from nature alone and finds expression
solely with one's mate, that sexual knowledge neither circulates nor accumulates over time in a
way that is publicly transmissible).
21 See Lawrence, 539 U.S. at 567 ("[A]dults may choose to enter upon [a variety of sexual]
relationship[s] in the confines of their homes and their own private lives and still retain their
dignity as free persons."); id. at 578 ("[Pletitioners are entitled to respect for their private
lives."); Franke, supra note 17, at 1403 ("[T]he Court's privacy jurisprudence has evolved such
that it is now concerned less with institutions like marriage and the home and more with personal independence. [However] Lawrence's privatized liberty appears to resuscitate a very
early, more limited, and more institutional version of the privacy right."); but see Elizabeth M.
Glazer, When Obscenity Discriminates, 102 Nw. U. L. REV. 1379, 1415-16 (2008) ("[T]he space
occupied by the Lawrence decision seems wider than the confines of [the home or the bedroom].
That wide space is theoretically limitless, and has been considered to encompass the public
sphere.").

2010]

GET A Room

321

form of transgressive sex, challenging heteronormative values and
practices.22
Though their enactments predate the Lawrence opinion, two sexual device statutes illustrate the legal relegation of sexuality and
exemplify the privacy command on which the Supreme Court placed
much emphasis in Lawrence.2 3 First, the Alabama Anti-Obscenity
Enforcement Act makes it a crime for any person or wholesaler to
"knowingly distribute, possess with intent to distribute, or offer or
agree to distribute any obscene material or any device designed or
marketed as useful primarily for the stimulation of human genital
organs for any thing of pecuniary value." 24 The statute further provides that "[m]aterial not otherwise obscene may be obscene under
[the statute] if the distribution of the material, the offer to do so, or
the possession with the intent to do so is a commercial exploitation of
erotica solely for the sake of prurient appeal." 25 Violation of the statute by an individual is punishable by up to a $10,000 fine and potential
imprisonment in the county jail or hard labor for not more than one
year; wholesalers are subject to up to a $20,000 fine and potential
imprisonment or hard labor for not more than one year. 26
A similar Texas statute made it an offense to knowingly "wholesale promote[ ] or possess[ ] with intent to wholesale promote any
obscene material or obscene device." 27 "Obscene device" is defined
as a "device including a dildo or artificial vagina, designed or mar22 See Ball, supra note 11, at 7 ("[W]hen gay sex takes place outside of the privacy of the
home, its publicness transforms it into queer sex."). See also Ruskola, supra note 2, at 239 ("The
implicit bargain the [Lawrence] Court proposes is plain. The Court, and the Constitution, will
respect [gay and lesbian] sex lives, but on condition that [they] be respectable.").
23 Ritchie v. Vast Res., Inc., 563 F.3d 1334, 1335 (Fed. Cir. 2009) ("[Plaintiffs] produce what
the parties call 'sex aids' but are colloquially referred to as 'sex toys.' A more perspicuous term
is 'sexual devices,' by analogy to 'medical devices.' The analogy lies in the fact that, like many
medical devices (thermometers, for example), what we are calling sexual devices are intended to
be inserted into bodily orifices, albeit for a different purpose.").
24 ALA. CODE § 13A-12-200.2(a)(1) (2009); see also Michael J. Hooi, Substantive Due Process: Sex Toys after Lawrence, 60 FLA. L. REv. 507, 513, 515 (2008) (explaining that the Alabama
statute banned only the sale, not the use or gratuitous distribution of sex toys, and observing that
a careful description of the statute would indicate that the statute prohibits the "commercial"
distribution of sex toys).
25 § 13A-12-200.2(a)(1).
26 Id.

27 TEX. PENAL CODE ANN. § 43.23(a) (Vernon 2003), invalidatedby Reliable Consultants,
Inc. v. Earle, 517 F.3d 738 (5th Cir. 2008); see also Hooi, supra note 24, at 516 (contrasting the
Texas statute with the Alabama statute, and stating that the Texas statute, unlike the Alabama
statute, included a provision that did not allow individuals to loan sex toys to others).
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keted as useful primarily for the stimulation of human genital
organs." 28 Possession or promotion of an obscene device for a "bona
fide medical, psychiatric, judicial, legislative, or law enforcement purpose," however, may be raised as affirmative defense under the statute. 29 Neither the Alabama nor the Texas statute criminalizes the
private use of sexual devices; rather, the statues proscribe only the
public promotion or public possession with the intent to promote such
devices.
The Alabama and Texas statutes signify heteronormative legal
closeting of sexuality in three ways. First, and most obviously, the
statutes give state imprimatur to the private use of sex toys so long as
the fact of that use-the acquisition or sale that enables the useoccurs through non-public channels. Second, by creating an affirmative defense for medical and other non-sexual uses under the statute,
the statute removes the sexual element from public manifestations of
sex toys. In other words, devices designed and marketed as sex toys
may be presented in public only if they suggest some benign, likely
asexual purpose not associated with nonnormative sex.30 Third, by
criminalizing nonobscene devices that risk crossing the line into "commercial exploitation of erotica," the Alabama statute forces into the
private arena devices that otherwise would be acceptable in public
were such devices to become associated with nonnormative sex.
Because the obscene devices statutes criminalize not sex (the use
of sex aids), but sexuality (public expression of the desire to engage in
nonnormative sex through the use of sexual aids), it is important to
distinguish between public sex and public sexuality. Professor Carlos
Ball has asserted that a truly radical understanding of sexual liberty
could implicate the rights of individuals to have sex anywhere, at any
28
29

§ 43.21(a)(7).
§ 43.23(a)(g).

30 For a discussion of the history of anti-vibrator legislation and an argument that modernday legal emphasis on sex toys' being used as a treatment for female sexual dysfunction only
returns the discussion full-circle and comes back to an era when such devices were legitimized
only as medical treatment, see Danielle J. Lindemann, Pathology Full Circle: A History of AntiVibrator Legislation in the United States, 15 COLUM. J. GENDER & L. 326 (2006). Specifically,
Lindemann argues that because "these devices do function legitimately as sexual alternatives
and educational devices, the vibrator should not be validated solely because of its medical value.
By putting forth primarily medical arguments, the supporters of these statutes make the tacit
concession that the statutes are partially valid, and that a female's personal choice to masturbate
with a toy does not exist as a right in and of itself." Id. at 342.
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time, and in front of anyone.31 Such an understanding of public sex is
not the aim of this Article (or of Professor Ball's scholarship). The
state's interest in regulating sexual conduct may rightly be implicated
once it becomes likely that the sex will be observed by unwanted
viewers or when the sex implicates harm-rape, for example-to
another. 32 For purposes of analyzing the public-private divide, however, there is a fundamental difference between sexual conduct and
expressions of sexuality. Using a sex toy is sex or sexual conduct. In
contrast, buying a sex toy is a manifestation of sexuality or an expression of one's sexual identity. Although harm may arise from observing sex acts, no harm arises from observing expressions of sexuality.
Stated more explicitly, the state may rightly prevent the use of a sexual device on Main Street, but it should not be able to prevent the
purchase of a sexual device on Main Street.3 3
As evidenced by the sexual device statutes, the heteronormative
relegation of sex to private spheres maintains clean, sex-free public
spaces.34 The relegation of sexual liberty comes at the expense of
repressing sex and sexuality as behaviors exercised only in private.
Creating a legal privilege for sex in the private domain leads to
greater stigmatization and regulation of nonnormative sexuality or
sexual preference that does not manifest in private." Because of the
relegation of nonnormative sexualities and the absence of public sexu31 See Ball, supra note 11, at 13 (listing three reasons not to pursue a completely expansive
understanding of sexual liberty: (1) People who do not want to observe the sex in question
"have a legitimate interest in not having sex thrust upon them;" (2) "[U]nwanted gaze[s] by
hostile observers ... is likely to have the opposite effect by creating tension and discomfort, thus
inhibiting or constraining the sexual actors;" and (3) "[U]nwilling gazes can lead to the harassment of sexual actors by hostile gazers or by law enforcement officials").
32 Id.

33 See id. at 41 (observing that most criminal activity is properly proscribed regardless of
where it takes place, and asserting that the decision to criminalize certain behavior often has
little to do with whether that behavior takes place on the street corner or in the privacy of a
home); see also Gay Students Org. of the Univ. of N.H. v. Bonner, 509 F.2d 652, 663 (1st Cir.
1974) (invalidating a university regulation prohibiting a gay student organization from holding
social functions on campus and stating that while a university "might well be able to regulate
overt sexual behavior, short of criminal activity, which may offend the community's sense of
propriety, so long as it acts in a fair and equitable manner," the regulation in question was far
too sweeping given that there was no improper conduct).
34 See Ball, supra note 11, at 4 ("The Court's geographization of sexual liberty has resulted
in the protection of sexual conduct that takes place in the home (and, presumably, in analogous
sites such as hotel rooms) while leaving unprotected sexual conduct that occurs in public sites.").
35 See Ball, supra note 11, at 6-7 (observing that the privileging of "the home, as a sexual
site, can serve as an extension of the closet, a place where sex is permitted (or tolerated) precisely because it is hidden from view").
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ality, the public receives little exposure to nonnormative sex. 3 6 Thus,
the only sexual knowledge publicly disseminated is limited to the
scant amount permissible for discussion in public or that exists in
nature-that is, in opposite-gender, procreative sex. The sexual
device statutes, for example, effectively suppress any public messages
that could be conveyed about nonnormative sex through the sale,
purchase, or promotion of sexual devices. Because many dimensions
of sex and sexuality are learned from broader culture, the current
heteronormative grip that strangles law and society and imposes definitions of the good sexual citizen cannot be cast off unless the law
stops relegating sexuality and nonnormative sexualities to private
spaces.38

II.

HOMOSEXUALITY AND GAY SPEECH AS PROTECTED,
COMMUNICATIVE, POLITICAL EXPRESSION

In a heteronormative society, heterosexuality is considered the
norm. Its existence is assumed and unnoticed until someone or some-

thing signals that such assumptions may not be entirely consistent with

reality.3 9 By no means does gay or lesbian sex fall on the good side of
the heteronormative divide. Nevertheless, whether understood as
identity or act or a combination thereof, the sexual orientation of gay
36 See Berlant & Warner, supra note 3, at 317 (contending that by making sex seem "personal," heteronormative conventions of intimacy block the building of nonnormative public sexual cultures); Ball, supra note 11, at 9 (contending that "[tihe accessibility of public sex . . . plays
an important role in transmitting knowledge about gay sexuality").
37 See Warner, TROUBLE, supra note 20, at 178-79 (asserting that the dominant culture of
privacy makes people pretend that sexuality springs from nature alone and that sexual knowledge neither circulates among others or accumulates over time in transmissible ways).
38 See Ball, supra note 11, at 56 ("When it comes to sex, most of what we do in private, we
learn in public.").
39 See WILLIAM N. ESKRIDGE, JR. & NAN D. HUNTER, SEXUALITY, GENDER AND THE LAW
292 (2006) (contending that once an individual acts in a way that contradicts assumed heterosexuality, sexual orientation becomes highly visible to the extent that sexuality dominates all other
perceptions); JONATHAN NED KATZ, THE INVENTION OF HETEROSEXUALITY 14 (1995) ("The
idea of a primordial heterosexuality is powerful in our society, a potent sign under whose influence all of us still work out our lives."); Francisco Valdes, Acts of Power, Crimes of Knowledge:
Some Observations on Desire, Law and Ideology in the Politics of Expression at the End of the
Twentieth Century, 1 J. GENDER RACE & JUST. 213, 214 (1997) ("Persons or groups identified
with the sexual majority thus are more prone than the sexual minority to overlook or acquiesce
to the dominant and majoritarian norm of shame, secrecy and allusion; their heterosexual identity is assumed, experienced and validated in all kinds of ways. On the other hand, minority
identities are pervasively ignored, denied or attacked.").
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men and lesbians brings sexuality out into the open.4 Although the
very existence of gay men and lesbians itself threatens heteronormative sexuality, the public dialogue on the legal status and protections
that should be afforded gay men and lesbians further threatens heteronormativity by bringing sex into the public sphere-by outing sex41
The regulation of same-sex sex significantly affects the legal status of
gay men and lesbians. Two cases from the 1970s and one case from
the 1980s (the "gay speech cases") illustrate how courts have interpreted the fallacy of assumed heteronormative identities and have
attributed political meaning to gay speech that calls to light such
fallacies.42

40 See KATZ, supra note 39, at 187 (contending that the mass coming out of gay men and
lesbians and the open assertion of homosexual equality fundamentally threatens heterosexual
supremacy, and thus, the "het/homo" division itself).
41 Of course, public displays of heterosexuality, such as marriage or two opposite-sex parents walking down the street with their child, also bring sex into the public sphere. Such displays, however, are perfectly in line with heteronormative constructions of sexuality and thus do
very little to "out" sex in a manner inconsistent with current sexual norms. See Ball, supra note
11, at 57 ("Society, however, is much more willing to tolerate (and in some cases even celebrate)
the public manifestations of certain types of sex than of others... .It would seem, therefore, that
the issue is not so much where sex belongs, but is instead what type of sex belongs where.");
Valdes, supra note 39, at 214 ("[Members of] the sexual majority express their sexuality socially
in a myriad of ways-engagement or wedding rings, couple or family photographs, lifestyle anecdotes recounted in casual or workplace conversation, and what-we-did-this-weekend stories, all
effectively signal, in social forms or settings, underling sexualities. Despite sexphobic norms,
these social expressions of heterosexual identity and desire routinely are taken as unproblematic
and permissible.").
42 See Nat'l Gay Task Force v. Bd. of Educ., 729 F.2d 1270, 1274-75 (10th Cir. 1984) ("[An
Oklahoma] statute declares that a teacher may be fired . .. only if there is a finding of 'unfitness'
and lists factors that are to be considered in determining 'unfitness. . . .' [However] [any public
statement that would come to the attention of school children, their parents, or school employees that might lead someone to object to the teacher's social and political views would seem to
justify a finding that the statement 'may adversely affect' students or school employees.... An
adverse effect is apparently not even a prerequisite to a finding of unfitness."); Gay Law Students Ass'n v. Pacific Tel. & Tel. Co., 595 P.2d 592, 610 (Cal. 1979) ("A principal barrier to
homosexual equality is the common feeling that homosexuality is an affliction which the homosexual worker must conceal from his employer and his fellow workers. Consequently one important aspect of the struggle for equal rights is to induce homosexual individuals to 'come out of
the closet,' acknowledge their sexual preferences, and to associate with others in working for
equal rights."); Gay Students Org. of the Univ. of N.H. v. Bonner, 509 F.2d 652, 663 (1st Cir.
1974) (invalidating a university regulation prohibiting a gay student organization from holding
social functions on campus and stating that while a university "might well be able to regulate
overt sexual behavior, short of criminal activity, which may offend the community's sense of
propriety, so long as it acts in a fair and equitable manner," the regulation in question was far
too sweeping given that there was no improper conduct).
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The Gay Speech Cases and Legal Protectionfor Public
Expression of Nonnormative Sexuality

Persons wishing to challenge heteronormative practices or proscriptions manifested in the law have been turning to courts for legal
remedy throughout the history of this country.43 The gay speech
cases, however, illustrate a marked shift in the courts' understanding
of individual expression that goes against the grain of mainstream sexual norms." First, in Gay Students Organizationof the University of

New Hampshire v. Bonner, the First Circuit focused on the associational rights and communicative conduct of a university's gay student
organization (GSO).4 5 In Bonner, the university denied permission
for a GSO social function. Thomas Bonner, the president of the university, condemned the group's distribution of "homosexual literature" and announced that he would suspend the GSO as a student
organization if it repeated such behavior.46 The court determined that
the GSO stood for sexual values that directly conflicted with the
"deeply imbued moral standards" of many of the people whose taxes
supported the university. 47 Although the court noted that the First
Amendment may cease to protect such nonnormative values if they
transgress far beyond the pale of the community's values, it also cautioned against the arbitrariness and subjectivity that may prejudice a
determination of a community's values. 4 8 The court nonetheless held
that the group was not outside the protection of the First Amendment. 49 Furthermore, the court held that the First Amendment
43 See, e.g., One, Inc. v. Olesen, 241 F.2d 772, 778 (9th Cir. 1957) ("The magazine under
consideration [One, Inc., a gay publication], by reason of the articles referred to, has a primary
purpose of exciting lust, lewd and lascivious thoughts and sensual desires in the minds of the
persons reading it. Moreover, such articles are morally depraving and debasing. The articles
mentioned are sufficient to label the magazine as a whole, obscene and filthy."), rev'd per
curiam, 355 U.S. 371 (1958).
44 See Eskridge and Hunter, supra note 39, at 304 (describing Bonner as an early example
of a challenge to the denial of recognition of student organizations by universities, and contending that such cases are the single most successful line of cases brought by gay rights advocates).
45 Gay Students Org. of the Univ. of N.H. v. Bonner, 509 F.2d 652 (1st Cir. 1974).
46 See id. at 654 n.1 ("[The group's] 'primary purpose ... is to promote the recognition of
gay people on campus and to form a viable organization through which bisexual and homosexual people may express themselves."').
47 Id. at 658 (commenting that the usually unarticulated question in First Amendment cases
is whether group activity promoting values so far beyond the pale of the wider community's
values is also beyond the boundaries of the First Amendment).
48 Id.
49 Id.
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applied to the GSO because it was not purely a social group, but
rather a cause-oriented group."o The group planned social events to
further the common beliefs of the members." Therefore, the prohibition of all GSO social events must be understood as a substantial
abridgment of its First Amendment associational rights.52
In addition to finding an infringement of the GSO members'
associational rights, the court determined that the university had
unconstitutionally burdened the group's First Amendment-protected
communicative conduct." The court held that the university limited
the group's communicative opportunities and its ability to promote
and exchange ideas solely because the school did not agree with or
approve of the content of the group's expression. 4 The court acknowledged that the GSO functions did not constitute pure speech, but it
pointed out that conduct could have a communicative content sufficient to bring it within the ambit of the First Amendment." After
analogizing GSO social events to events held by political candidates,
the court reasoned that "beyond the specific communications at
[GSO] events is the basic 'message' that [the] GSO seeks to conveythat homosexuals exist, that they feel repressed by existing laws and
attitudes, that they wish to emerge from their isolation, and that public understanding of their attitudes and problems is desirable for society."56 Although the court noted that the GSO's characterization of
its events as communicative might have been "self-serving" and,
standing alone, perhaps fell short of establishing a communicative
character for GSO social events, the outside community corroborated

50 Id. at 659.

51 Gay Students Org. of the Univ. of N.H. v. Bonner, 509 F.2d 652, 659 (1st Cir. 1974).
52 See id. (terming the GSO a "cause-oriented group"); id. at 660 ("The GSO's efforts to
organize the homosexual minority, 'educate' the public as to its plight, and obtain for it better
treatment from individuals and from the government thus represent but another example of the
associational activity unequivocally singled out for protection in the very 'core' of association
cases decided by the Supreme Court.") (citing NAACP v. Button, 371 U.S. 415 (1963); Bates v.
City of Little Rock, 361 U.S. 516 (1960); NAACP v. Alabama ex rel. Patterson, 357 U.S. 449
(1958); DeJonge v. Oregon, 299 U.S. 353 (1937)).
53 See id. at 660-61.
54 See id. at 661 ("[President Bonner and the University administrators] relied heavily on
their obligation and right to prevent activities that the people of New Hampshire find shocking
and offensive.").
55 Id. at 660-61.
56 Id. at 661.
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the GSO's characterization of their events. Because members of the
community interpreted the GSO's events as expressing a pro-gay message and understood that message to be contrary to community opinion, the court gave more credence to the GSO's proclaimed political
message." The court noted, moreover, that "[t]he adverse reaction
must be viewed as precipitated by the GSO's program and the fact
that the organization was aggressively presenting it to the public." 59
In short, the court found the GSO's conduct could be expressive
based on (1) the GSO's self-proclaimed message, (2) the community's
interpretation and understanding of that message, and (3) the manner
in which the GSO presented that message to the community at large.
After determining that the GSO's conduct-the social functions-possessed expressive qualities, the court measured the conduct
against the standard articulated by the United States Supreme Court
in United States v. O'Brien for regulating expressive conduct.' In
O'Brien, the Court upheld a federal law that criminalized destruction
of draft cards.61 The defendant, David O'Brien, in violation of federal
law, burned his draft card on the steps of the South Boston Courthouse.62 Immediately after burning the card, O'Brien stated to the
jury that he had burned his card because of his anti-war beliefs.6 3 In
the trial court, O'Brien argued that the federal law violated the First
Amendment because it sought to criminalize an action that expressed
opposition to the war.' The Court rejected "the view that an apparently limitless variety of conduct can or should be labeled 'speech'
whenever the person engaging in the conduct intended thereby to
express an idea."6 5 Thus, the Supreme Court held that O'Brien's conduct could be regulated despite its speech element because (1) "the
regulation was within the constitutional power of the government";
5 See Gay Students Org. of the Univ. of N.H. v. Bonner, 509 F.2d 652, 661 (1st Cir. 1974)
(explaining that University officials were allegedly told by members of the community that the
GSO's activities as 'a spectacle and an abomination,' that they considered "the GSO dance constituted 'grandstanding,"' and that they considered 'the [University's] ban on GSO social functions to appropriately reflect the distaste with which homosexual organizations were regarded in
the state').
58
59
60
61

Id.
Id.
Id.
Id. at 662.

62 See United States v. O'Brien, 391 U.S. 367, 380-82 (1968).
63 Id. at 369.

6 See id. at 370.
65 Id. at 376.
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(2) the regulation further[ed] an important or substantial governmental interest"; (3) "the governmental interest was unrelated to the suppression of free expression"; and (4) "the incidental restriction on the
alleged First Amendment freedoms was no greater than essential to
the furtherance of that interest." 66
When the First Circuit measured the GSO's conduct against the
O'Brien test, the court held that the university's curtailing of expression that it found "abhorrent or offensive [could] not provide the
important governmental interest upon which the impairment of First
Amendment freedoms must be predicated." 67 Because the university
was unable to offer a compelling governmental interest (in other
words, an interest not based on the content of the expressive conduct),
its curtailment of the GSO's expressive conduct failed to satisfy the
O'Brien test and was, thus, an unconstitutional abridgment of expressive conduct.68
The Supreme Court of California has used similar language and
analysis to resolve an equal protection issue, rather than an associational or free speech issue, involving sexual orientation. In Gay Law
Students Association v. Pacific Telephone and Telegraph Co., four indi-

viduals and two organizations advocating gay rights alleged that
Pacific Telephone and Telegraph Company (PT&T) discriminated
against homosexuals in the hiring, firing, and promotion of employees.69 Furthermore, the court held that the plaintiffs stated a claim
against PT&T for interfering with the plaintiffs' political freedom in
violation of California's labor code.7 0 Although the majority of the
66 See id. at 377 (laying out a framework for analyzing expressive conduct, holding, under
that framework, that the 1965 Amendment to § 12(b)(3) of the Universal Military Training and
Service Act met all of the requirements, and as a result, it could be constitutional to convict
O'Brien for violating it).
67 Gay Students Org. of the Univ. of N.H. v. Bonner, 509 F.2d 652, 661-62 (1st Cir. 1974)
(citing Papish v. Bd. of Curators, 410 U.S. 667 670 (1973); Healy v. Hames, 408 U.S. 169, 187-88
(1972)).
68 See id. at 662-63.
69 Gay Law Students Ass'n v. Pac. Tel. & Tel. Co., 595 P.2d 592, 595 (Cal. 1979).
70 See id. at 609-10 ("[California] Labor Code § 1101 provides that '[n]o employer shall
make, adopt, or enforce any rule, regulation, or policy . .. [f]orbidding or preventing employees
from engaging or participating in politics ... [or] [c]ontrolling or directing, or tending to control
or direct the political activities of affiliations of employees.' Similarly, [California Labor Code
§ 1101] states that '[n]o employer shall coerce or influence or attempt to coerce or influence his
employees through or by means of threat of discharge or loss of employment to adopt or follow
or refrain from adopting or following any particular course or line of political action or political
activity.'").

CIVIL

330

RIGHTs LAW JOURNAL

[Vol. 20:3

court's opinion deals with the employment issues, the portion of the
opinion that analyzes homosexuality in the context of political freedom provides an excellent example of how sexual minorities must
struggle for public visibility.
As in Bonner, the court in Pacific Telephone focused on the political implications of gay men and lesbians coming out of the closet to
publicly proclaim their homosexuality.71 After examining the political
character of other activities recognized as such by the Supreme Court
of the United States, the court concluded that the struggle of the gay
and lesbian community for equal rights must be viewed as a political
activity.72 The court pointed to the fact that the subject of the rights of
gay men and lesbians incited heated political debate and that the goals
and the tactics employed by the gay rights movement mirrored the
continuing struggle for civil rights by African-Americans and
women. 73 The court pointed to the characteristics of the 'gay liberation movement' to further support its analysis.74
In reaching its conclusion that the gay community's struggle for
equal rights must be recognized as a political activity protected by the
labor statutes, the court paid particular attention to the concealable
nature of homosexuality. The court reasoned, for example, that:
A principal barrier to homosexual equality is the common feeling that
homosexuality is an affliction which the homosexual worker must conceal from his employer and fellow workers. Consequently one important aspect of the struggle for equal rights is to induce homosexual
individuals to "come out of the closet," acknowledge their sexual preferences, and to associate with others in working for equal rights.75
The court understood the coming out of gay men and lesbians as a
political activity because of the way it moved ideas from the private
71 See id. at 610 ("These [labor] statutes cannot be narrowly confined to partisan activity...... 'The term "political activity" connotes the espousal of a candidate or a cause, and some
degree of action to promote the acceptance thereof by other persons.'") (quoting Mallard v.
Boring, 82 Cal. App. 2d 390, 395 (Ct. App. 1960)).
72 See id. ("Measured by these standards, the struggle of the homosexual community for
equal rights, particularly in the field of employment, must be recognized as a political activity.").
73 See id. ("The aims of the struggle for homosexual rights, and the tactics employed, bear a
close analogy to the continuing struggle for civil rights waged by blacks, women, and other
minorities.").
74 Id.

75 Gay Law Students Ass'n v. Pac. Tel. & Tel. Co., 595 P.2d 592, 610 (Cal. 1979).
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sphere to the public sphere-the sexual expression traded concealment for publicness. 7 6 Therefore, regardless of whether the employees intended the expression of their sexuality as the espousal of a
political cause or other political activity, the court protected it as such
because of the signals the speech sent to other PT&T employees and
because of the sexual silence broken by the speech. 77
As did Bonner and Pacific Telephone before it, National Gay
Task Force v. Board of Education dealt with issues of public homosex-

ual conduct and a determination of the extent to which such conduct
constituted protected speech." The National Gay Task Force, whose
membership included teachers in the Oklahoma public school system,
alleged that an Oklahoma statute prohibiting public homosexual
activity and public homosexual conduct was unconstitutional.7 9 The
statute defined "public homosexual activity" to include sexual acts,
such as sodomy, "committed with a member of the same sex [in an]
indiscreet manner and not practiced in private."o The statute further
defined "public homosexual conduct" as "advocating, soliciting,
imposing, encouraging, or promoting public or private homosexual
activity in a manner that creates a substantial risk that such conduct
would come to the attention of school children or school employees."81 The statute applied to all teachers in Oklahoma and provided
that any teacher found to have engaged in public homosexual activity
or public homosexual conduct could be dismissed, refused employment, or suspended.82
The Tenth Circuit held that the portion of the statute governing
public homosexual conduct was overbroad and "'not readily subject to
a narrowing construction by the state courts,"' that "'its deterrent
effect on legitimate expression is both real and substantial,"' and that
it, therefore, violated the First Amendment.8 3 In reaching its determination of overbreadth, the court paid particular attention to the lan76 Contra id. at 618 (Richardson, J., dissenting) ("Nowhere in the complaint, from beginning to end, do plaintiffs allege that PT&T's asserted policy of discrimination is directed toward
any of plaintiffs' political activity or affiliations.").
77 See id. at 611.
78 See Nat'1 Gay Task Force v. Bd. of Educ., 729 F.2d 1270, 1273-75 (10th Cir. 1984).
79 Id. at 1272.
80 Id. (quoting OKLA. STAT. tit. 70, § 6-103.15 (1984)).
81 Id. (quoting OKLA. STAT. tit. 70, § 6-103.15).
82 Id. (citing OKLA. STAT. tit. 70, § 6-103.15).

83 Id. at 1274 (quoting Erznoznik v. City of Jacksonville, 422 U.S. 205, 216 (1975)).
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guage in the statute that defined "public homosexual conduct."" The
court reasoned, "The First Amendment protects 'advocacy' even of
illegal conduct except when 'advocacy' is 'directed to inciting or producing imminent lawless action and is likely to incite or produce such
action.""' The court noted that a teacher who went before the
Oklahoma state legislature to express a desire that gays should be
legally free to act on their desires would be subject to punishment
under the statute. 86 Finding such prohibition impermissible, the court
concluded, "Such statements, which are aimed at legal and social
change, are at the core of First Amendment protections."8 7 The court
finished its analysis by observing that, although the "state [had] interests in regulating the speech of teachers that differ from its interest in
regulating the speech of its general citizenry.

.

. the state's interests

outweigh a teacher's interests only when the expression results in a
material or substantial interference or disruption in the normal activities of the school."88 The court then concluded that the statute was
overbroad as it regulated any public statement made by a teacher.8 9
Thus, in looking at National Gay Task Force v. Board of Education,

the Tenth Circuit's main considerations in recognizing a First Amendment protection for public homosexual conduct were (1) the statutory
language defining "public homosexual conduct," (2) the statute's
deterrent effects on legitimate expression, and (3) the absence of a

8 See Nat'l Gay Task Force v. Bd. of Educ., 729 F.2d 1270, 1274 (10th Cir. 1984).
85 Id. (quoting Brandenburg v. Ohio, 395 U.S. 444, 447 (1969)).
86 Id.
87 Id.

88 Id. (citing Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969); Pickering
v. Bd. of Educ. of Twp. High Sch. Dist. 205, 391 U.S. 563, 568 (1968)); see also id. ("This Court
has held that a teacher's First Amendment rights may be restricted only if 'the employer shows
that some restriction is necessary to prevent the disruption of official functions or to insure
effective performance by the employee.' Defendant has made no such showing.") (quoting Childers v. Indep. Sch. Dist. No. 1, 676 F.2d 1338, 1341 (10th Cir. 1982)). But see id. at 1277
(Barrett, J., dissenting) ("Political expression and association is at the very heart of the First
Amendment. The advocacy of a practice as universally condemned as the crime of sodomy
hardly qualifies as such. There is no need to establish that such advocacy will interfere, substantially or otherwise, in normal school activities.").
89 Id. at 1275 ("The statute does not require that the teacher's public utterance occur in the
classroom. Any public statement that would come to the attention of school children, their
parents, or school employees that might lead someone to object to the teacher's social and political views would seem to justify a finding that the statement 'may adversely affect' students or
school employees.").
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substantial interference or disruption in the normal activities of the
school.90
B.

Sexual Identity as Legitimate, Protected Expression

Although speech about homosexuality was once considered
obscene, Gay Students Organizationof the University of New Hampshire, Gay Law Students Association, and National Gay Task Force all

illustrate the emergence and recognition of gay expression as political
speech.9 1 The holdings of these three cases demonstrate that the injection of ideas about sexuality into the public sphere can and should be
treated as protected political expression. Further advancing arguments about public sexual identity and its need for legal recognition
and protection, Professor Nan Hunter contends not only that a larger
number of gay men and lesbians coming out has generated more
speech about sexuality but also that it has created a new and different
kind of expression.' Hunter asserts that homosexuality itself is a
political idea.93 In other words, the gay identity itself can be speech
and, as such, must be legally respected and permitted in public arenas.
Hunter writes, "The idea of identity is more complicated and unstable
than either simply status or conduct. It encompasses explanation and
representation of the self. Self-representation of one's sexual identity
necessarily includes a message that one has not merely come out, but
90 See Nat'l Gay Task Force v. Bd. of Educ., 729 F.2d 1270, 1274 (10th Cir. 1984).
91 Cf One, Inc. v. Olesen, 241 F.2d 772 (9th Cir. 1957), rev'd per curiam, 355 U.S. 371
(1958) (holding that a mailing of one issue of a gay magazine was not mailable under 18 U.S.C.
§ 1461).
92 See Hunter, Identity, supra note 10, at 1696.
93 See id. at 1696 ("Lesbian and gay rights lawyers are fighting a battle in both judicial and
legislative arenas over the fundamental question of the scope of public discourse. Our claims set
for the first serious demands that speech about sexuality be treated as core political speech. This
development marks a radical shift in First Amendment doctrine, provoking a category crisis of
whether to treat sexual speech as part of a shared social dialogue or as second-tier quasi obscenity. This development marks a radical shift in First Amendment doctrine, provoking a category
crisis of whether to treat sexual speech as part of a shared social dialogue or as second-tier quasiobscenity. The change in legal doctrine has altered political thought as well. It signals the conceptualization of sexuality-and specifically homosexuality-as a political idea."); see also id. at
1704-05 (identifying the California Briggs Initiative campaign as marking the moment when
American politics began treating homosexuality as something more than deviance, conduct, or
lifestyle). But see Toni M. Massaro, Gay Rights, Thick and Thin, 49 STAN. L. REV. 45, 62 (1996)
("[T]here is something unsatisfying and even distasteful about recasting all same-sex conduct as
political speech or expressive conduct in a First Amendment sense. Such a move ironically reinforces the pernicious ways in which society tends to treat being 'out' as necessarily political or as
an attention-getting antic.").
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that one intends to be out-to act out that identity."9 4 Hunter's formulations build upon the analysis and rhetoric of the gay speech cases.
That is, the idea of identity as a political construct merges status, conduct, and viewpoint into one potent avenue for political expression. 95
Importantly, if and when public manifestations of sexuality are recognized as expression, such manifestations are not only legally permissible but also legally protected.
The idea that self-expressive speech about homosexuality is protectable expressive speech is central to the holdings of Gay Students
Organizationof the University of New Hampshire, Gay Law Students
Association, and National Gay Task Force, as well as to Hunter's con-

ception of sexual identity. The very fact of someone's simply saying,
"I'm gay," or of expressing same-sex desire without making any such
verbal assertions contributes to the marketplace of ideas as an injection of one's own autonomous values. 9 6 Hunter notes that self-identifying speech becomes even more important when the distinguishing or
identifying characteristics are not visible-as is usually the case in
matters pertaining to sexuality (especially given the relegation of nonnormative sexualities to private spaces).9 7 Thus, sexuality speech not
only tests the truth of other public ideas, but it also does so in a manner that gives individuals the opportunity for self-definition, self-affirmation, and self-promotion.9 8

94 Hunter, Identity, supra note 10, at 1696; see also Susan Hekman, Identity Crises: Identity,
Identity Politics, and Beyond, in FEMINISM, IDENTITY, AND DIFFERENCE 3, 5-6 (Susan Hekman
ed., 1999) (advancing that identity is defined by the "two opposites" of sameness and difference,
observing that to have an identity is "to at times be identical to others in your class and to be
identical to yourself over time," and characterizing identity as "about the intensely personal and
the necessarily social").
95 See James Allon Garland, Sex as a Form of Gender and Expression After Lawrence v.
Texas, 15 COLUM. J. GENDER & L. 297, 316 (2006) ("[Elmotional, cultural, religious, and even
political differences affect the ideas people bring to sexual encounters and preclude easy generalizations about the meanings people attach to sex [and sexuality].").
96 See Nan. D. Hunter, Expressive Identity: Recuperating Dissent for Equality, 35 HARV.
C.R-C.L. L. REV. 1, 2 (2000) ("Virtually all of the American civil rights movements since World
War II have embodied the harmony between identity and dissent that exists in social practice, if
not in law. . . . [E]xpressive identity, [ ] mean[s] those situations of particularly strong intersection, where an identity characteristic itself is understood to convey a message.").
97 Hunter, Identity, supra note 10, at 1718.
98 See id. ("Self-identifying speech does not merely reflect or communicate one's identity; it
is a major factor in constructing identity. Identity cannot exist without it.").
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Hunter argues that self-identifying speech is important to much
more than just a diverse marketplace of ideas.9 9 First, the suppression
of identity expression leads to a "compelled falsehood," a denial of
the fact that the right not to speak is just as important as the right to
speak.100 Second, and similarly, "the collective, communal impact of
forced silence amounts to [greater and repetitive] violations of individual integrity" by lending a sense of approval to the dominant message or identity."o1 Self-identifying speech, therefore, is important not
only to an individual's conception of self but also to that individual's
place in the larger context of society.10 2 When self-identifying speech
serves to shape one's view of and role in society as well as how others
view an individual in society, it can and does double as legitimate
political expression.103 If opportunities for self-definition, self-affirmation, and self-promotion afforded by sexual expression are banished
from the public sphere through legal repression of sexual identity,
individuals lose important means of constructing or displaying their
sexuality.
III.

THE SEXUAL DEVICEs STATUTES IMPERMISSIBLY RESTRICT
EXPRESSIONS OF SEXUAL IDENTITY TO PRIVATE SPACES,
AND RECENT ADJUDICATIONS OF THESE STATUTES
FAILED TO COMPREHEND OR RECTIFY THE
LIMITING NATURE OF THE STATUTES

Rather than applying only to homosexuality, the logic of the gay
speech cases and Professor Hunter's conception of identity-as-speech
99 See id. at 1718-19 ("State-imposed penalties on identity speech-on speech that promotes or professes homosexuality-have multiple consequences.").
100 See id. at 1719 (maintaining that to compel silence is to force persons who are not
heterosexual to lie).

101 See id. ("If speaking identity can communicate ideas and viewpoints that dissent from
majoritarian norms, then the selective silencing of certain identities has the opposite, totalitarian
effect of enforcing conformity.").
102 See Heckman, supra note 94, at 10 (charging that one problem of identity politics is the
reification of identity in ways that assume identity is fixed, as opposed to fluid and construed);
Valdes, supra note 39, at 214-15 (advancing that gays and lesbians must talk proactively about
sexual identity to connect with like-minded others, and concludes that "sex talk" is a way to
discover oneself, that it a means that leads to development, and serves as an outlet of selfexpression of ideas regarding nonnormative desires).
103 See Hunter, Identity, supra note 10, at 1719 ("If speaking identity can communicate
ideas and viewpoints that dissent from majoritarian norms, then the selective silencing of certain
identities has the opposite, totalitarian effect of enforcing conformity.").

336

CIVIL

RIGHTs LAw JOURNAL

[Vol. 20:3

should be applied to the much broader context of sexuality in general,
including nonnormative aspects of heterosexuality. Associative,
expressive, self-identifying speech is important to all constructions of
sexual identity-not solely the gay or lesbian self or political identity.
The sale and purchase of sex toys, for example, can be viewed as
expressive speech about one's sexuality when pitted against dominant
heteronormative conceptions of sexuality. The sexual device statutes
nevertheless suppress any and all conceptions of sexuality derived
from or connected to sex toys. The legal relegation not only prevents
the public construction of sexual identity through the sale or purchase
of sex aids but also shuts down avenues through which one might publicly protest that banishment.
The manifestation of sexuality and sexual identity in public
spaces was important to all of the gay speech cases. For example, in
Bonner, the court allowed the GSO members to use the public, social
reaction to their group's public message to construct and convey their
own sexual identities." Along that line of reasoning, the court recognized that mere distaste or disapproval of the sexual message conveyed by the public sexuality was not sufficient reason for censoring
that message.10 Likewise, in Gay Law Students Association, the court

emphasized the greater value-both politically and personally-of a
public sexual identity as opposed to a concealed sexual identity.106
Public expressions of sexuality, as the court noted in National Gay
Task Force, can be targeted to working toward or actualizing legal and
social change.107 The gay speech cases all resulted in legal protection
for nonnormative sexuality expressed in public.
104 See Gay Students Org. of the Univ. of N.H. v. Bonner, 509 F.2d 652, 662 (1st Cir. 1974)
(noting that the GSO's claims of legitimate public expression received stronger corroboration
from the interpretation placed on the events by the outside community).
1os See id. (observing that the University's statements and actions reflected a distaste both
for the ideas held and communicated by the GSO members and for the larger message conveyed
by the very holding of such public events, and concluding that the fact that the GSO alone was
subjected to the regulation indicated the ban was content-based).
106 See Gay Law Students Ass'n v. Pac. Tel. & Tel. Co., 595 P.2d 592, 595, 610-11 (Cal.
1979) ("Plaintiffs allege that PT&T discriminated against 'manifest' homosexuals and against
persons who make 'an issue of their homosexuality.' . . . [T]he allegations of the complaint do
allege that PT&T has engaged in conduct which violates [California Labor Code §§ 1101 and
11021, the complaint also states a cause of action against PT&T on this ground.").
107 See Nat'l Gay Task Force v. Bd. of Educ., 729 F.2d 1270, 1274 (10th Cir. 1984) (realizing
that a teacher who went before the Oklahoma legislature and expressed belief that homosexuals
should be free to act on their desires would be subject to punishment under the Oklahoma
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Given the backdrop of the gay speech cases and the strong
endorsement of public expressions of sexuality in these cases, the
cases recently adjudicating the constitutionality of the sexual device
statutes indicate a legal regression from acceptance of public displays
of sexuality.10 s The sexual device statute cases retreat from the broad
protection given in the gay speech cases and, despite their different
holdings, illustrate the law's tendency to sequester sexuality.' 09 The
cases incorrectly limited their analyses of the sexual device statutes
and the issues involving their validity to whether the Due Process
Clause of the Fourteenth Amendment guarantees a right to private
sexual intimacy and to what justification public morality may serve in
regulating public sexuality. 1 0 By so limiting their analyses, the courts
in these cases missed important opportunities to apply and reinterpret
the reach of the gay speech cases. The courts failed to comprehend
that, much like gay or "coming out" speech, the sale and purchase of
sex toys offer important opportunities for creating and expressing sexstatute in question, but emphasizing that declarations seeking legal and social change are protected by the First Amendment).
108 See generally Hooi, supra note 24 (describing Reliable Consultants, Inc. v. Earle, 517
F.3d 738 (5th Cir. 2008); Williams v. Morgan (Williams IV), 378 F.3d 1232 (11th Cir. 2004);
Williams v. Morgan (Williams VI), 478 F.3d 1316 (11th Cir. 2007)).
109 Although the legitimacy of sexual device statutes has been litigated at the state level,
this Article focuses on more recent federal adjudications of the Alabama and Texas sexual
device statutes. Determinations of the constitutionality of like statutes at the state level have
nevertheless similarly privatized sexuality. See, e.g., PHE, Inc. v. Mississippi, 877 So.2d 1244,
1249 (Miss. 2004) (holding that sale of or access to sexual devices sold in novelty stores is not
protected by a constitutional right to privacy); Louisiana v. Brenan, 772 So.2d 66, 72 (La. 2000)
(reading the substantive due process narrowly, and declining to extend constitutional protection
in the way of privacy to the promotion of sexual devices); Kansas v. Hughes, 792 P.2d 1023, 1032
(Kan. 1990) (concluding that a statute prohibiting the dissemination of obscene devices violated
privacy rights protected by Fourteenth Amendment to the extent that the statute prohibited the
therapeutic use of such devices for medical and psychological disorders); Yorko v. Texas, 690
SW.2d 260, 266 (Tex. Crim. App. 1985) (contrasting prohibitions of an obscene devices statute
with contraceptives associated with the decision to not beget a child, and deciding such a statute
does not violate the fundamental right to privacy). See generally Lindemann, supra note 30
(explaining and analyzing several state cases dealing with statutory bans on the sale and
purchase of sexual devices, and tying the affirmative defenses provided under these statutes to
the notion of sexual dysfunction).
110 Reliable Consultants, Inc. v. Earle, 517 F.3d 738 (5th Cir. 2008); Williams v. Morgan
(Williams IV), 378 F.3d 1232 (11th Cir. 2004). See also Williams v. Morgan (Williams VI), 478
F.3d 1316 (11th Cir. 2007) (hearing an appeal from the ACLU after, on remand from Williams
IV, the district court held that public morality provided a rational reason for the statute, and
noting that the only issue remaining before the court is whether public morality remains a sufficient rational basis for the statute after Lawrence).
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ual identity and for protesting heteronormative values of private
sexuality.
First, decided by the Eleventh Circuit in 2004, Williams v. Morgan
(Williams IV) held that there is no fundamental, substantive due process right of consenting adults to engage in private intimate sexual
conduct and declined to recognize a new fundamental right to engage
in private intimate sexual conduct."' The court thus upheld the Alabama sexual device statute.1 12 The court determined that the proper
analysis for evaluating the statute's constitutionality turned on
whether the right asserted by the plaintiffs fell within the parameters
of any recognized fundamental right or whether it instead required
articulation of a new, previously unarticulated fundamental right.1 13
The court noted that because a prohibition on the distribution of sexual devices would burden the ability to use the devices, the analysis
must be framed not simply in terms of whether the Constitution protects a right to sell or buy the devices, but in terms of whether it similarly protects the right to use such devices.114 After finding that no
Supreme Court substantive due process precedent recognized a free
standing right to sexual privacy and after examining the history and
tradition of protecting the use of sexual devices, the Williams IV court
held that the Alabama statute infringed no constitutional rights.15
In 2007, after the Eleventh Circuit ordered remand in Williams
IV, the District Court for the District of Northern Alabama entered
summary judgment for the State of Alabama and triggered another
appeal by the ACLU." 6 The Eleventh Circuit again held the Alabama

111 See Williams IV, 378 F.3d at 1238 (declining to extrapolate from Lawrence and its dicta
a right to sexual privacy that would trigger strict scrutiny); id. at 1235 (concluding that the
asserted right to sexual privacy does not pass the bar set in Washington v. Glucksberg, 521 U.S.
702 (1997), for recognition of a new fundamental right).
112 See Williams IV, 378 F.3d at 1233 (indicating that the court is inclined to agree with the
State of Alabama that the statute exercises a time-honored use of state police power restricting
the sale of sex, and declining the ACLU's invitation to recognize a right to sexual privacy).
11 Id. at 1235 (chastising the ACLU for its invocation of "privacy" and "personal autonomy" because these phrases are not constitutional talismans, and declaring that there is no fundamental right to either of the two).
114 Id. at 1242.
115 Id. at 1235-36 ("Although many of the Court's 'privacy' decisions have implicated sex-

ual matters, the Court has never indicated that the mere fact an activity is sexual and private
entitles it to protection as a fundamental right.") (internal citations omitted).
116 Id. at 1250; Williams v. King, 420 F. Supp. 2d 1224, 1254 (N.D. Ala. 2006).
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statute constitutional.11 7 In this appeal, the ACLU argued that the
Alabama sexual device statute was motivated only by public morality
and asserted that public morality could not provide a legitimate basis
for legislation in the wake of Lawrence v. Texas."'s In Williams VI, the
court switched its focus from the private use of sexual devices and
instead emphasized the "public, commercial activity" prohibited by
the statute. 119 The court noted, "[T]o the extent [that] Lawrence
rejects public morality as a legitimate government interest, it invalidates only those laws that target conduct that is both private and noncommercial." 120 The Williams VI court upheld the Alabama statute
because it determined the regulated activity was neither private nor
non-commercial. 121 The court concluded that the state's interest in
preserving public morality remained a sufficient rational basis.122
Although the Fifth Circuit reached a result different from both
Williams IV and Williams VI in invalidating Texas's sexual device statute in Reliable Consultants, Inc., the court framed its analysis in terms
of whether the Fourteenth Amendment protects a right to engage in
private intimate conduct and whether Texas's sexual device statute
burdened any such right. 123 Unlike in the two Williams decisions, the
Reliable Consultants court determined not only that Lawrence recog-

nized a right to be free from governmental intrusion regarding the
most private human contact (for example, sexual behavior), but also
that Lawrence announced constitutional standards which rendered the
statute unenforceable. 124 The court concluded that once Lawrence
was properly understood to explain the parameters of the substantive
117 See Williams VI, 478 F.3d 1316, 1318 (11th Cir. 2007) (noting the case was before the
court for the third time).
118 See id. at 1318, 1322 (characterizing the ACLU's main argument throughout the litigation as one of a violation of "sexual device users' right to privacy and personal autonomy under
the Fourteenth Amendment," but also noting that the ACLU had alternatively argued that no
rational relationship exists between an appropriate legislative purpose and an absolute ban of
the sale of sexual devices and a legislative purpose). See also id. at 1320 (explaining that because
Williams IV held there was no fundamental right to sexual privacy, the court need only apply
rational basis scrutiny to the challenged sexual device statute) (citing Romer v. Evans, 517 U.S.
620, 631 (1996)).
119 Id. at 1322.

Id. (citing Lawrence v. Texas, 539 U.S. 558, 578 (2003)).
Id. (citing Williams IV, 378 F.3d at 1237, 1241).
Id. at 1322-23 ("This statute targets commerce in sexual devices, an inherently public
whether it occurs on a street corner, in a shopping mall, or in a living room.").
Reliable Consultants, Inc. v. Earle, 517 F.3d 738, 742-43 (5th Cir. 2008).
See id. at 744 ("The right recognized [in Lawrence] as not simply a right to engage in the
sexual act itself, but instead a right to be free from governmental intrusion regarding the 'most
120
121
122
activity,
123
124
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due process right to include private sexual intimacy, Lawrence's treatment of this right clearly reached the statute at issue. 125 The court
established that, just as in Lawrence, the state had attempted to
enforce a public moral code by controlling what people do in the privacy of their own homes simply because the state was morally
opposed to a certain type of private intimacy. 126 Noting that the state's
primary justifications for the statute were morality-based, the court
held that interests in public morality could not sustain the constitutionality of the statute after Lawrence.12 7 The Reliable Consultants
court's discussion of public morality was closely tied to the "privacy"
aspects of the case; as the court reasoned, "[T]he case is not about
public sex. It is not about controlling commerce in sex. It is about
controlling what people do in the privacy of their own homes because
the State is morally opposed to a certain type of consensual private
intimate conduct."1 2 8 The court's resolution, therefore, hinged upon
the court's construction of the sexual device statute as a statute that
regulated private behavior.129
private human contact, sexual behavior."') (quoting Lawrence v. Texas, 539 U.S. 558, 567
(2003)).
125 See id. at 745 ("To uphold the statute would be to ignore the holding in Lawrence and
allow the government to burden consensual private intimate conduct simply by deeming it morally offensive.").
126 Id. ("The State's primary justifications for the statute are 'morality based."').
127 See id. at 746 (reasoning that if public morality was an insufficient justification for a law
restricting adult consensual intimacy, then it too could not serve as a basis for the sexual devices
statute, which also regulated private sexual intimacy).
128 Id.

129 Although the plaintiffs in Reliable Consultants also asserted a First Amendment claim
to protect the advertisement of sexual devices, the court determined that because it had already
held the state could not burden the use of the devices, analysis of the First Amendment claim
was premature. See Reliable Consultants, Inc. v. Earle, 517 F.3d 738, 747 (5th Cir. 2008) (concluding that advertisements for sexual devices could be prohibited if obscene as defined by the
statute, and advising that parties were free to pursue this issue on remand); see also This That &
the Other Gift & Tobacco, Inc. v. Cobb County, 439 F.3d 1275,1277-78 (11th Cir. 2006) (examining a Georgia statute prohibiting the sale of sexual devices, and concluding that the statute
impermissibly infringed the plaintiffs' rights to commercial speech under the First Amendment).
The This That & the Other court determined that it was possible to create a truthful, non-misleading advertisement regarding the sale of sexual devices to legal consumers. Thus, although it
determined that the State had a substantial interest in promoting public morality and that the
ban on advertising advanced that interest, the court held that the ban on advertising was more
extensive than necessary. See id. at 1278 (explaining that courts use the four-prong test of Central Hudson Elec. Corp. v. PublicServ. Comm'n, 447 U.S. 557 (1980), to determine if commercial
speech is protected by the First Amendment, and specifying that the test is whether: (1) the
speech concerns lawful activity and is not misleading; (2) the regulation serves a substantial
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Williams IV focused on the private use of sexual devices, Williams
VI focused on the intersection of public morality and the public availability of the devices, and Reliable Consultants focused on the moral
overtones of the statute burdening the right to engage in private intimate conduct. Despite the different outcomes of each case, each decision fails to adequately consider the expressive value inherent in
publicly buying and selling sex toys. By focusing on the manner in
which the statutes do or do not infringe privacy values, the Williams
IV and Reliable Consultants courts overlooked the limitations
imposed by the statutes on public expression.13 0 The courts, for example, do not consider the possibility that owning and maintaining a sex
toy shop could give rise to instances implicating associational rights,
that people might visit a sex shop to disseminate or share ideas about
nonnormative sex. 13 1 Similarly, by viewing an enforcement of public
morality as an intrusion primarily into private sexuality, Williams VI
endorsed and furthered legal relegation of sexual identity to private
spaces. All of these cases, therefore, miss the lessons and holdings of
Bonner, Gay Law Students Association, and National Gay Task Force

by failing to recognize that the buying and selling of sex toys could
and should be considered legitimate and constitutionally-protected
public manifestation of sexual identity.
A.

Much like "Coming Out" Speech, the Sale and Purchase of Sex
Toys Signals that Assumed Heteronormative Constructions
of Sexuality Are Often Incorrectly Held Assumptions

One of the ways the buying and selling of sex toys challenges
heteronormative constructions of sexuality-and, thus, one of the reasons they should be seen as valued public expression-is the way in
which it constitutes expressive acts providing exposure to sexual
government interest; (3) the regulation directly and materially advances the state's asserted
interest; and (4) the regulation is no more extensive than necessary to serve that interest).
130 See Franke, supra note 17, at 1415-16 (maintaining that the legal landscape is no longer
one that distinguishes between homo- and heterosexual, but one that has different treatment for
those who express their sexuality in domesticated ways and those who do not).
131 See Warner, TROUBLE, supra note 20, at 171 (proclaiming that there is very little sense
in the United States that a public culture of sex might be valuable, and contending that autonomy requires the circulation and accessibility of sexual knowledge). While this may create linedrawing problems, this Article does not delve deeper into this issue.
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ideas.13 2 The buying or selling of a sexual device is a display of nonnormative sexuality."' The existence of sex shops makes sex, other
than simply heterosexual procreative sex, available to the public. 13 4 In
other words, the buying and selling of sex toys threatens the command
from heteronormativity that sexuality remain private and hidden. Just
as homosexuality, through its very existence, can be a political idea,
sexuality, in a broader sense, can likewise be construed as a political
idea because of its tendency to provide exposure and to make public
ideas and feelings that have long been understood as necessarily
private.
The prohibition on the buying and selling of sex toys keeps the
existence of such devices private. In this way, the Alabama and Texas
statutes at issue in Williams and Reliable Consultants illustrate Professor Hunter's idea of the compelled falsehood-by keeping sex toys
out of public sight, the statutes reinforce the desired fiction that no
one is using them. Similarly, if no one is buying or selling sex toys,
then there appears to be public approval and acceptance of the heteronormative conceptions of sexuality, a conception that condemns sexual behaviors involving sex toys. Conversely, the public presence of
the buying and selling of sex toys signals that heterosexual, procreative norms are not everyone's reality. Thus, the buying and selling of
sex toys should be equated with "coming out" speech because, like
"coming out" speech, it is expressive of sexual identity. Buying a sex
toy is both the expression of an idea and the means by which that idea
is expressed, thereby allowing individuals to create and proclaim public sexual identities. The buying or selling of a sex toy asserts a sexual
identity separate and different from the dominant themes of heteronormativity. A nonnormative statement of sexual identity (that is,
"I'm having sex for fun") is made by the public presence and public
consumption of sex toys in much the same way as such a statement is
132 See Valdes, supra note 39, at 244 (proposing an "expressive model of regulation," and
explaining that such a model would proceed from the recognition that sexual desire and its
expression both socially and sexually is valuable, if not essential to personal growth and
development).
133 See Lindemann, supra note 30, at 343 (observing that sexual device legislation is "in
essence, about regulating how [individuals] may come," and decrying the fact that in America
there seems to be no sexual practice, except normal relations between husband and wife and
solitary acts of masturbation, that is not forbidden by the law of some state).
134 See, e.g., Theo Emery, A Landlord'sRevenge Divides the Neighbors, N.Y. TIMEs, March
22, 2009, at A19 (noting that newly opened sex shop in Alexandria, Virginia caused shock in
many, sparked interest in some, and created happiness for others).

2010]

GET A

Room

343

made by an individual's assertion that he is gay. Like the "coming
out" speech in Gay Law Students Association, the sale or purchase of

a sex toy trades a concealed, privately expressed sexual identity for a
public display of sexuality-it "outs" sex. The holdings of the two
Williams decisions and Reliable Consultants, however, prevent such an

"outing" of sex and, thus, perpetuate the compelled falsehoods and
the legal sequestration of one's sexual identity.
Because sex toys provide a means for individuals to reject compelled falsehoods and deny approval of heteronormative sexual ideals,
statutes regulating and limiting their public presence have a chilling
effect on sexual expression. 35 In National Gay Task Force, the court
focused on the definition of public homosexual conduct and concluded that the statute's prohibition of advocating, encouraging, or
promoting homosexuality was unconstitutionally overbroad. 136 Similarly, the sexual device statutes are overbroad because they limit a
vast amount of sexual expression, the value of which stems from
entirely legal behavior because the use of sex toys is not itself a
crime.137 Under the reasoning of National Gay Task Force, the buying
and selling of sex toys cannot be regulated in the manner set forth in
the Alabama and Texas statutes because those statutes lead to an
overbroad prohibition of legitimate sexual expression.
The sexual device statutes under examination in the Williams
cases and Reliable Consultants provide exceptions for the sale and
purchase of ordinary vibrators and body massagers that, although useful as sexual aids, are not designed or marketed primarily for that purpose. Such exceptions to regulations limiting the commercial
transaction of sex toys are meaningless in terms of expressing one's
sexual identity. The expressive value of sex toys stems from the fact
that they are designed and marketed primarily for sexual purposes.
Buying a back massager does not and cannot challenge heteronormative conceptions of sexuality in the same way as buying a device
designed, marketed, and used specifically for sex."' The importance
135 Cf Nat'l Gay Task Force v. Bd. of Educ., 729 F.2d 1270, 1274 (10th Cir. 1984) (indicating that the deterrent effect of the statute before the court is both real and substantial because it
requires teachers to restrict their expression or risk losing their jobs).
136 Id
137 See Williams IV, 378 F.3d 1232, 1233, 1241-42 (11th Cir. 2004) (clarifying that the Alabama statute prohibits only the sale, not the use of, sexual devices; and opining that at a minimum, the putative right at issue is the right to sell and purchase sexual devices).
138 See Lindemann, supra note 30, at 341 ("This obfuscation of the nature of these products
by the manufacturers and distributors themselves in the face of obscenity statutes is indicative of
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of the GSO's activities as public expression in Bonner was bolstered
by the public's reaction to that expression. Similarly, the important
public speech value of sex toys is the fact that they provide a direct
alternative to heteronormative constructions of private, heterosexual,
procreative sex. 139
Although incorrect in light of the gay speech cases' holdings that
public sexuality is legally permissible and protectable expression, the
extensive discussion of the private use of sexual devices in the Williams cases and Reliable Consultants is not surprising given that the
courts in those cases all looked to Lawrence for guidance.140 Like the
"domesticated liberty" that Professor Katherine Franke correctly contends stems from Lawrence, the few portions of the sexual device statute opinions that discuss the circumstances in which sex toys might be
used inappropriately draw on and approve of the sexual norms of privacy and partnership. The court in Reliable Consultants, for example,
stated that "the sale of a device that an individual may choose to use
during intimate conduct with a partner in the home is not the 'sale of
sex.'" 141 This statement signals the court's assumption that while sex
toys themselves may be nonnormative displays of sexuality, such displays only take place within couples and in the privacy of the home.
Thus, when confronted with an issue of sexual identity, the court's
instinct was to sequester it as mandated by assumed heteronormative
constructions of sexuality.142 If courts continue to rely on entrenched
sexual norms when forced to adjudicate nonnormative sexual expression, sexual identity will remain "domesticated" and concealed, making it increasingly harder for individuals to publicly signal that
heteronormative assumptions are often incorrect.

a stark contemporary contrast to the post-1960s era . . . when vibrators were marketed as
'frankly sexual toys. . . .' Instead, it seems that, in recent years, we have returned full-circle to the
time when . . . users of the device cloaked themselves in the shroud of medicine, and vibrator
manufacturers failed to publicize candidly the true intended uses for their products.").
139 Reliable Consultants, Inc. v. Earle, 517 F.3d 738, 746 (5th Cir. 2008) (observing that an
adult cannot buy a sexual device without making "the affirmative decision" to visit a store and
make the purchase).
140 Williams IV, 378 F.3d at 1236 (citing Lawrence v. Texas, 539 U.S. 558 (2003)); Reliable
Consultants, Inc., 517 F.3d at 743 (citing Lawrence, 539 U.S. at 567).
141 Reliable Consultants, Inc., 517 F.3d at 746.
142 See Franke, supra note 17, at 1416 ("[O]verreliance on Lawrence risks domesticating
rights, sex, and politics" and starts down a path of "domestinormative sexual citizenship.").
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The Fact that the Buying and Selling of Sex Toys May Be in
Conflict with the Moral Standards of a Community Does
Not Provide Sufficient Reason to Curtail These
Expressions of Sexual Identity

Undoubtedly, the sale, purchase, and use of sexual devices will
run contrary to the values of many people in a given community.143 In
Bonner, the court pointed out that there are matters and groups in
every community that implicate values anathema to the closely held
values of another group. 1" The Bonner court noted that the issue in
most First Amendment cases is whether the promoted values are so
far beyond the pale of the wider community's values that they are also
beyond the boundaries of the First Amendment. 4 511The expressive
element of the GSO's conduct was key to the court's refusal to let
public morality stifle the group's expression.4
The treatment of state morality in Williams VI and Reliable Consultants differs markedly from that in Bonner. First, the court in Reliable Consultants recognized that the state, through its regulation of
the sale and purchase of sexual devices, was attempting to impose its
own moral code: "Just as in Lawrence, the state here wants to use its
laws to enforce a public moral code by restricting private intimate
conduct .

. .

. [This case] is about controlling what people do in the

privacy of their own homes because the state is morally opposed to a
certain type of consensual private conduct."147 The court acknowledged the moral message of the statute and its public-versus-private
implications, but the court failed to correctly understand that the
state's moral code did more than limit what people do in "the privacy
of their own homes."' 4 8 The court failed to consider that the statute
controls what people may or may not do in public. The court was
concerned with public morality only insofar as it reached or limited
143 See, e.g., Emery, supra note 134 (describing the opening of a "'couples boutique,' more
commonly known as a sex shop" in the Old Town section of Alexandria, Virginia, and quoting a
neighborhood resident as saying, "It seems from my perspective to be out of place for what this
section of Old Town is all about").
144 Gay Students Org. of the Univ. of N.H. v. Bonner, 509 F.2d 652, 658 (1st Cir. 1974).
145 id.
146 Id. at 660-61.

147 Reliable Consultants, Inc. v. Earle, 517 F.3d 738, 746 (5th Cir. 2008).
148 Id. at 746-47.
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private behavior. 149 This focus on the private use of the sexual devices
prevented the court from seeing that the public sale and purchase of
sexual aids can be a public, political counter-message to state-imposed
morality.
By holding that the state is not responsible for setting the moral
parameters of the community and by overruling the Texas sexual
device statute, Reliable Consultants seems in line with Bonner's

emphatic rejection of community values as a form of censorship. In
reality, however, Reliable Consultants rejects community values only
as an intrusion on private behavior, not as censors on public expression.' By highlighting the divide between permissible private behavior and public morality, Reliable Consultants enforces the closeting of
sexual identity and furthers the gap between expression accepted in
public versus private spaces. Consequently, the treatment of state
morality in Reliable Consultants would have been more compelling
had the court, in concert with the language used in Bonner, framed
the buying and selling of sex toys in terms of expressive conduct, permissible for the very fact that it publicly countered an impermissible
imposition of state morality."'
Unlike Reliable Consultants, the Williams VI court incorrectly

accepted public morality as a legitimate justification for the Alabama
statute. Again unlike Reliable Consultants,the Williams VI court con-

strued the normative standards motivating the statute as a regulation
on public, not private, behavior. 152 The court reasoned, "[Sitates have
traditionally had the authority to regulate commercial activity they
149 See id. at 745 ("To uphold the statute would be to ignore the holding of Lawrence and
allow the government to burden consensual private intimate conduct simply by deeming it morally offensive.").
150 See id. at 745, n.36 ("Our holding in no way overtly expresses or implies that public
morality can never be a constitutional justification for a law. We merely hold that after Lawrence it is not a constitutional justification for [the Texas obscene devices] statute.").
151 See Bonner, 509 F.2d at 662 (concluding that the curtailing of expression must rest upon
a purpose other than the mere fact that the expression is found abhorrent or offensive). See also
Allen, supra note 18, at 1054-55 (framing Lawrence not as a privacy case, and asserting that the
decision can best be understood as prohibiting lawmaking when morality is the sole or dominant
justification for acting).
152 See Williams VI, 478 F.3d 1316, 1322 (11th Cir. 2007) (acknowledging that the ACLU's
brief emphasized language in Williams IV where the court stated that restrictions on the ability
to purchase an item are tantamount to restrictions on the use of that item, but advancing that the
court connected the sale of sexual devices with their use only in the limited context of framing
the scope of the liberty interest at stake, and saying that the court was clear in its decision that
the challenged statute did not implicate private activity).
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deem harmful to the public."'s The court's reduction of the sale and
purchase of sex toys to mere commercial activity fails to capture the
possibilities for constructing and demonstrating a sexual identity
inherent to that commercial activity. The Williams VI court acknowledged that the sexual devices statute regulates public behavior, but
nevertheless accepted the heteronormative mandate of private sexuality. Williams VI, in other words, is a clear example of public sexual
norms requiring that matters of sexuality and sexual identity remain
private. By making clear that public morality trumps public expression incident to constructing or displaying sexual identity, Williams VI
regressed from the pronouncements in Bonner and furthered the
sequestration of sexual identity.
C.

The Physical Presence of Sex Shops Has the Potentialto Provide
Public, Urban Spaces of Queer Culture Building

First Amendment jurisprudence makes clear that the Constitution implicitly protects the right to associate for the purpose of engaging in constitutionally-protected activities.154 If one accepts that the
sale and purchase of sex toys constitutes protected sexual expression,
the existence of sex shops creates a venue in which to associate and
exchange or develop ideas pertaining to sex and sexuality.' 5 In this
way, the associational aspects of a sex shop are important to the struggle for visibility for nonnormative sexualities.
Because heteronormative constructions of sex and sexuality are
dominant and omnipresent, it is especially important to the building of
queer culture that it have visible, public spaces in which heteronormativity is rejected.' 56 In Gay Law Students Association, the court linked
an individual's coming out speech to the struggle of the gay commuId.
See, e.g., Bonner, 509 F.2d at 659-60 (1st Cir. 1974) (considering the important role
social events can play in individuals' efforts to associate to further common beliefs, and deciding
that the University's prohibition of the GSO's social events must be taken as a "substantial
abridgment of associational rights").
155 See Ball, supra note 11, at 13 ("[Tlhe workings of a queer sexual counterpublic can help
to challenge and question social norms that seek to shame and stigmatize certain erotic
practices.").
156 See Warner, TROUBLE, supra note 20, at 326-27 (asserting that the heteronormative
culture of intimacy leaves queer culture dependent on making longer-lasting impressions in
urban space and print culture, and claiming that no group is more dependent on physical presence than queers because if they cannot concentrate in a publicly accessible culture, they will
always be outnumbered and overwhelmed).
153
154
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nity for equal rights.'15 Similar logic can and should be applied to the
struggle for the recognition of all minority sexual identities. The state
cannot prevent the existence of sex shops merely because it disagrees
with the ideas being exchanged within them or because it disapproves
of the discussions spurred by their presence on the street. Unfortunately, the focus of the cases adjudicating the constitutionality of the
sexual device statutes on the private use of the devices or the manner
in which the courts imagine sex toys for use by committed couples
prevented the courts from grasping the important associational and
expressive aspects of nonnormative public spaces.
CONCLUSION

Professor Michael Warner asserts that the "task of queer social
theory ... must be to confront the default heteronormativity of modern culture with its worst nightmare, a queer planet."' 5 8 A queer
planet requires recognizing the struggle of all people for sexual freedom and sexual equality and the acceptance that all people are entitled to their own sexual identity. Just as gay liberation and the
gradual but sustained exodus of gay men and lesbians from the closet
required the dismantling of established conceptions of gender, marriage, and the family, the emergence of nonnormative sex and sexuality from the dark corners of the bedroom will require the dismantling
of established notions of the proper place and role of sex. Recognizing gay speech and identity as protected and permissible public
expression was an important first step. Now, however, the understanding of sexuality as valued expression must be imagined more
broadly. Because cases such as Bonner, Gay Law Students Association, and National Gay Task Force were successful in expanding the

reach of the First Amendment to sexual identity speech, the arguments of those cases must be applied to current attempts to regulate
and limit expressions of sexuality. Adjudications of statutes regulating expressions of sexuality must not rely on the sequestration of sexuality-the law must protect sexual identity in both private and public

157 See Gay Law Students Ass'n v. Pac. Tel. & Tel. Co., 595 P.2d 592, 610 (Cal. 1979)
(determining that the struggle for equal rights necessitates individuals coming out, acknowledging their sexual preferences, and associating with others).
158 Warner, FEAR, supra note 2, at 16.
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spaces. 1 59 The domesticated liberty of Lawrence that set the stage for
the Williams decisions and Reliable Consultants must give way to a

broader understanding of sexual liberty that includes the opportunity
for public construction and display of sexual identity. The reasoning
and rhetoric of the gay speech cases cannot be forgotten in the clamor
to define sexual liberty. For this reason, if "it"-sex and sexuality-is
ever going to be acceptable for public discussion or celebration, without shame or confusion, the analysis of the legal status of gay men and
lesbians cannot be severed or imagined separately from the analysis of
the legal regulation of expressions of sexuality in general.160

159 See Rubin, supra note 6, at 9 (longing for a radical theory of sex that could "identify,
describe, explain and denounce erotic injustice and sexual oppression," asserting that such a
theory would need "refined conceptual tools," and contending that a just theory would "build
rich descriptions of sexuality as it exists in society and history").
160 See Franke, supra note 17, at 1415 ("It is not only gay men and lesbians who have a
stake in exploring why only one plot counts, why a successful adult life requires life-long commitment, and through what means our desires for intimacy and domesticity are cultivated to the
point that alternatives seem like failure, dysfunction, or are unthinkable."). See also Ball, supra
note 11, at 74 (contending that the social stigma surrounding public sex and sexuality is analogous to the stigma that once applied to all same-sex sexual conduct).

