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INTRODUCTION

The 2008 presidential election saw America choose Barack
Obama as its first African-American President. In addition to the historical significance of President Obama's victory, the campaign itself
also proved historic in terms of campaign fundraising and spending.'
One of the keys to President Obama's victory was a $400 million fundraising advantage over his opponent, Senator John McCain, who
opted to accept $84 million in public funding and the accompanying
spending restrictions for the general election.2 President Obama's
decision to build his campaign war chest through private donations
rather than public funds continued a trend that began in 2000, when
then-Governor George Bush became the first major-party candidate
to reject public funds.for the primaries in favor of unlimited spending
that private financing Would allow.' Other prominent candidates,
such as Senator John Kerry, followed the trend by declining public
funds for the 2004 Democratic primaries.' Then, in 2008, the two
leading Democratic Party candidates, Senator Hillary Clinton and
then-Senator Barack Obama, both chose to forego public funds for
the primaries and the general election.' The generous funding that
* J.D. Candidate, 2010, George Mason University School of Law. I would like to thank
Nathaniel Canfield, Steve Cave, Justin Ervin, Brianna Salerno, Nicole Pszczolkowski, Malvina
Hryniewicz, and Timothy Silvester for providing valuable editorial advice in writing this article.
I See, e.g., Ctr. for Responsive Politics, Presidential Fundraising and Spending, 1976-2008
(2008), http://www.opensecrets.org/pres08/totals.php?cycle=2008 (last visited Feb. 1, 2009).
2 See Michael Luo & Mike McIntire, With Ambitious Campaign, Obama is Both Big
Spender and Penny Pincher, N.Y. TIMEs, Oct. 31, 2008, at A18, availableat http://www.nytimes.
com/2008/10/31/us/politics/31spend.html?fta=y.
3 See David D. Kirkpatrick, Death Knell May Be Near for Public Election Funds, N.Y.
TIMEs, Jan. 23, 2007, available at http://www.nytimes.com/2007/01/23/us/politics/23donate.html?
pagewanted=1&_r=1&ei=5094&en=7b41674f5942d683&hp&ex=1169614800&partner.
4 See id.
5 See id.; Luo & McIntire, supra note 2.
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these candidates amassed have sparked debate over whether public
financing would remain viable for presidential races.'
At the state level, too, the rising costs of campaigning have
plagued public financing programs.' Nonetheless, political scandal
and the fear of corruption have preserved public financing as an
attractive option for state elections.' Even in 2008, as then-Senator
Obama chose to forego public financing in favor of private financing,
Connecticut evaluated its experiment with public funding and contemplated whether it would attempt to follow the statewide financing
examples of states like Maine and Arizona. 9 Similarly, New Jersey
had begun a public financing program in 2007 in which sixteen out of
twenty eligible candidates participated."o These three states and
others" provide an arena where public financing may continue to find
relevance.
Although some state candidates have complained that the spending limits imposed by public financing curtail the First Amendment
rights of participating and non-participating candidates, most state
public funding laws have withstood First Amendment challenges. 12 In
general, state public financing offers campaign funds to candidates
6 Kirkpatrick, supra note 3.

7

See, e.g., SASHA HORWITZ, CTR. FOR Gov'T STUDIES,

MICHIGAN:

PUBLIC CAMPAIGN FINANCE IN

DRIVING TOWARD COLLAPSE? 1 (2008), http://www.cgs.org/images/publications/

cgs-mi final_081808.pdf.
8 See, e.g., Peter Applebome, Connecticut Hopefuls Flock to Public Financing, N.Y. TIMES,
Oct. 23, 2008, at A29, available at http://www.nytimes.com/2008/10/23/nyregion/connecticut/
23towns.html ("Connecticut's experiment with campaign finance reform happened only ... after
the resignation of Gov. John G. Rowland in 2004 and a spate of other public corruption cases.").
9 Id.
10 JESSICA A.

LEVINSON, CTR. FOR Gov'T STUDIES, PUBLIC CAMPAIGN FINANCING IN NEW

JERSEY-LEGISLATURE: A PILOT PROJECT TAKES OFF 15 (2008), http://www.cgs.org/images/

publications/cgs-nj_1eg-final 081808.pdf.
I See Jason B. Frasco, Full Public Funding: An Effective and Legally Viable Model for
Campaign Finance Reform in the States, 92 CORNELL L. REV. 733, 743-48, 754-59, 769-772, 77881, 783-85 (2007) (describing the public financing laws in, inter alia, Arizona, Maine, North Carolina, Rhode Island, and Connecticut).
12 See, e.g., N.C. Right to Life Comm. Fund for Indep. Political Expend. v. Leake, 524 F.3d
427 (4th Cir.), cert. denied, 129 S. Ct. 490 (2008); Ass'n of Am. Physicians & Surgeons v. Brewer,
494 F.3d 1145, 1146 (9th Cir.), amended by 497 F.3d 1056 (9th Cir. 2007); Daggett v. Comm'n on
Governmental Ethics & Election Practices, 205 F.3d 445, 450 (1st Cit. 2000); Gable v. Patton,
142 F.3d 940, 944 (6th Cir. 1998); Rosenstiel v. Rodriguez, 101 F.3d 1544, 1546 (8th Cir. 1996);
Vote Choice, Inc. v. DiStefano, 4 F.3d 26, 29 (1st Cir. 1993); but see Randall v. Sorrell, 548 U.S.
230, 237 (2006); Day v. Holahan, 34 F.3d 1356, 1366 (8th Cir. 1994); Wilkinson v. Jones, 876 F.
Supp. 916, 932-33 (W.D. Ky. 1995).
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who agree to a flexible spending limit.' The limit is flexible because
the funding formula provides funds to match the spending of the
opposition. 4 Courts have specifically upheld funding formulas that
match the spending or fundraising of privately-financed candidates
and independent spending on their behalf." These courts have
rejected the argument that public financing offers to participating candidates an advantage that creates a penalty for privately-financed candidates who have chosen not to limit spending.' 6
The Supreme Court's recent decision in Davis v. FEC,17 however,
may alter the federal jurisprudence on public financing laws. The
Court in Davis invalidated the "Millionaire's Amendment" of the
Bipartisan Campaign Reform Act (BCRA). 8 The Amendment
served to effect a threefold increase in the contribution limit for a
publicly-financed candidate when his self-funded opponent spent
more than $350,000 in personal funds.' 9 The Court determined that
increasing the limit for one candidate placed a burden on the candidate who did not qualify for the increase.20 Reasoning that the asymmetrical campaign contribution limits impermissibly disadvantaged a
candidate who relied on personal spending rather than contributions,
the Court held that the asymmetry fell within the kind of spending
restrictions prohibited by the Court in Buckley v. Valeo, the 1976 decision holding that spending restrictions violate a candidate's First
Amendment right to free speech.2 1
After Davis, candidates are once again challenging state campaign finance laws. This time, they are using the Court's logic that a
law rewarding one candidate with an advantage may simultaneously
be burdening another candidate with an unconstitutional disadvan13 E.g., R.I. GEN. LAws § 17-25-20(2) (2008).
14 E.g., ME. REV. STAT. ANN. tit. 21-A, § 1125(9) (2008).

15 E.g., Daggett, 205 F.3d at 450.
16 See, e.g., id. at 471 ("With regard to the contribution limits, we do not believe that they
serve as a coercive penalty for non-participating candidates."); see also Deborah E. Schneider,
As Goes Maine? The 1996 Maine Clean Election Act: Innovations and Implications for Future
Campaign Finance Reforms at the State and Federal Level, 2 WASH. U. J.L. & POL'Y 627, 652-60
(2000) (discussing the arguments that public financing offers participating candidates an advantage that creates a penalty for privately-financed candidates who choose not to limit spending).
17 Davis v. FEC, 128 S. Ct. 2759 (2008).
18 Id.

19 Id. at 2775 (holding that section 319(a) of the Bipartisan Campaign Reform Act of 2002
(BCRA), 2 U.S.C. § 441a-1(a) (2006), violates the First Amendment of the Constitution).
20 Id. at 2772.
21 Id. (citing Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam)).
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tage. In Arizona, a district court recently evaluated the state's public
funding program, which disbursed funds to match the spending of privately-financed candidates.2 2 Analogizing the asymmetrical limits in
Davis to the matching funds in Arizona, the court found that the
matching feature similarly encroached on candidates' First Amendment rights to personally finance their campaigns.2 3 Challengers to
North Carolina's matching funds provision similarly analogized to
Davis in their petition to the Supreme Court.24 Although the
Supreme Court ultimately denied that petition, 25 scholars have recognized that Davis does create uncertainty about the validity of public
financing 26 and other campaign finance schemes that seek to reduce
spending. This Comment explores the broad categories of state laws
that help candidates finance campaigns and curtail campaign spending. The Comment then examines past legal challenges brought
against those laws, the logic that courts have used to dismiss those
challenges, and the way in which Davis affects that logic.
Part I examines the Supreme Court's treatment of campaign
finance limitations before Davis. It discusses how the Court has invalidated spending limits but has also generally upheld contribution limits and public financing programs. Part I also explains how the Court
has accepted the battling of the appearance of corruption as a compelling interest that could justify the burdens that contribution limits
place on candidate spending. Part II presents the various types of
state campaign finance laws, including those that impose different
contribution limits or offer public financing. It also shows how federal
district courts and courts of appeals have applied the Supreme Court's
22 McComish v. Brewer, No. CV-08-1550-PHX-ROS, 2008 WL 4629337, at *1 (D. Ariz.
Oct. 17, 2008).
23 Id. at *6. Note that although the court found that the state matching funds will likely
cause irreparable injury to plaintiff candidates, it ultimately denied plaintiff's motion for a preliminary injunction because the challenge came in the middle of the election. Id. at *12.
24 Brief of Dean Martin et al. as Amici Curiae in Support of Petition for Writ of Certiorari
at 23, Duke v. Leake, 129 S. Ct. 490 (2008) (No. 08-120).
25 N.C. Right to Life Comm. Fund for Indep. Political Expend. v. Leake, 524 F.3d 427 (4th
Cir.), cert. denied, 129 S. Ct. 490 (2008).
26 Samuel Gedge, "Wholly Foreign to the First Amendment": The Demise of Campaign
Finance's Equalizing Rationale in Davis v. Federal Election Commission, 128 S. Ct. 2759 (2008),
32 HARV. J.L. & PUB. PoL'Y 1197, 1207 (2009) ("The demise of the Millionaires' Amendment
suggests that contribution limits, too, may now be standing on weaker ground."); Bart Jansen,
High Court's Campaign Finance Ruling Poses Threat to State Laws, CQ POLITICS, July 2, 2008,
http://www.cqpolitics.com/wmspage.cfm?docID=news-000002910318&cpage=1 (last accessed
Nov. 9, 2009).
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pre-Davis decisions to states' election laws. Part III discusses how
Davis may override the logic of those lower court cases. In particular,
Davis reasoned that conferring an advantage to one candidate may
work a penalty onto another. Part IV then examines whether, in light
of Davis, conferring higher contribution limits and matching public
funds continue to be constitutional or whether they now impose an
unconstitutional burden on First Amendment speech. It argues that,
unlike the candidates in Davis who had received a higher contribution
limit as a windfall, state candidates who receive a higher contribution
limit must balance it against the sacrifice of unlimited spending. By
balancing benefits with sacrifices, the states' public campaign financing laws do not confer a net advantage. Part IV also argues that
despite the similarity of public matching funds to the triggered asymmetrical contribution limits in Davis, compelling governmental interests do exist to justify the burdens that those funds may create.
I.

CAMPAIGN CONTRIBUTIONS AND FIRST AMENDMENT SPEECH

The Federal Election Campaign Act of 1971 (FECA) addressed
the high costs of elections in a number of ways. It limited a candidate's total campaign spending2 7 by limiting a candidate's personal
spending,2 8 by limiting independent expenditures "relative to a clearly
identified candidate,"2 9 by limiting individual contributions by
others,"o and by providing a public funding system for the presidential
election.31
In Buckley v. Valeo, the Supreme Court addressed a First
Amendment challenge to FECA.32 The challengers argued that
because the First Amendment protects political speech, and because
all meaningful political speech requires expenditures to broadcast it,
limiting those expenditures would impair First Amendment speech.
In its seminal decision, the Court reasoned that effective political
communication in a mass society requires spending of money.34
18 U.S.C. § 608(c) (Supp. IV 1974) (repealed 1976).
Id. § 608(a).
Id. § 608(e)(1).
Id. § 608(b).
See 26 U.S.C. H§ 6096, 9001-9013, 9031-9042 (2006).
Buckley v. Valeo, 424 U.S. 1, 58 n.67 (1976) (per curiam).
33 Id. at 11.
34 Id.at 19.

27
28
29
30
31
32
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Therefore, limiting such spending would reduce the quantity and
diversity of political speech." As a result, the Court held that limitations on a candidate's personal and total campaign spending as well as
on spending by independent entities on his behalf all violated the First
Amendment.36
The Court left two FECA provisions intact, however: the public
financing provision and the limitations on individual campaign contributions." In a single footnote, the Court explained that public financing was constitutional. It reasoned that just as a candidate may
voluntarily limit the size of the contribution he accepts, his decision to
limit spending in exchange for public funds is similarly voluntary. In
upholding the campaign contribution limit, the Court distinguished
between the free speech of the candidate and that of his contributor.3 9
It considered a contributor's donation to be symbolic speech, the
quantity of which does not "increase perceptibly with the size of his
contribution."40 Therefore, limiting contributors' donations places
only a "marginal restriction" on their free speech.4 1 Although limiting
contributions bears a more direct effect on a candidate's ability to
spend, the Court reasoned that candidates can simply seek more contributions from more donors.4 2 Furthermore, even if contribution limits did impair campaign speech, the Court held that they were justified
by the compelling governmental interest of preventing corruption or
the appearance of corruption.43 The Court entertained the argument
that contribution limits may harm the chances of non-incumbent challengers, who need to raise funds to overcome the name recognition
and office privileges of incumbents, but it ultimately found that a
$1000 ceiling was not overly burdensome on that fundraising.'
The Supreme Court clarified its evaluation on fundraising burdens in two later cases. The Court upheld Missouri's $1075 contribution ceiling in Nixon v. Shrink Missouri Government PAC, 5 but two
35 Id. at 19, 58-59.
36 Id. at 51, 54, 58.

37 Id. at 29, 85.
38 Buckley v. Valeo, 424 U.S. 1, 57 n.65 (1976) (per curiam).
39 Id. at 21.
40 Id.

41 Id. at 20.
42 Id. at 22.
43 Id. at 27.

44 Buckley v. Valeo, 424 U.S. 1, 32-33 (1976) (per curiam).
45 Nixon v. Shrink Mo. Gov't PAC, 528 U.S. 377, 397 (2000).
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years later it struck down Vermont's $200 contribution limit in Randall v. Sorrell.4 6 The Court deferred to the legislature in Shrink Missouri because there was no conclusive evidence that the contribution
ceiling prevented candidates from effective fundraising. 7 Thus, it did
not view the contribution limit as sufficiently burdensome.4 8 In his
concurring opinion, however, Justice Breyer reiterated the need for
non-incumbent challengers to be able to mount competitive campaigns.4 9 Justice Breyer found the constitutional interest of free
speech to be concomitant with the constitutional interests of "electoral integrity" and "democratization."so According to Breyer, if a contribution limit were too low, the latter interest would suffer because
the low ceiling would greatly enhance the "reputation-related or
media-related advantages of incumbency and thereby insulate[] legislators from effective electoral challenge," making such a limit impermissibly burdensome."
In Randall, the Court found Vermont's $200 contribution limit
impermissibly low and overly burdensome.5 2 Justice Breyer, who
authored the plurality opinion, echoed his sentiments in Shrink Missouri that low contribution limits restrict a candidate's ability to raise
enough funds to run a competitive campaign." This burden on candidates, especially non-incumbents, outweighs the governmental interest in preventing corruption.54 Given that the threat of corruption in
Vermont was not greater than in other states, the Court could not
justify the suppressed limit. 5 Thus, despite the legitimate interest in
46 Randall v. Sorrell, 548 U.S. 230, 236-37 (2006).
47 Nixon v. Shrink Mo. Gov't PAC, 528 U.S. 377, 395-96 (2000) (citing Buckley, 424 U.S. at
21).
48 Id. at 397.

49 Id. at 404 (Breyer, J., concurring).
50 Id. at 402-03.
51 Id. at 404.

52 Randall, 548 U.S. at 253; see also Grant Davis-Denny, Coercion in Campaign Finance
Reform: A Closer Look at Footnote 65 of Buckley v. Valeo, 50 UCLA L. REV. 205, 245 (2002)
(citing research that candidates need to raise a threshold amount to run a competitive
campaign).
53 Randall, 548 U.S. at 253. Justice Breyer authored the plurality opinion in Randall and
was joined by Chief Justice Roberts and Justice Alito for parts I, 11-B-3, III, and IV. Justice
Alito filed a concurring opinion on the remaining parts. Justice Thomas filed a concurring opinion, joined by Justice Scalia. Justice Kennedy also filed his own concurring opinion. Justice
Souter filed a dissenting opinion, joined by Justice Ginsberg and Justice Stevens for parts II and
III only. Justice Stevens filed a separate dissenting opinion on the remaining parts.
54 Id. at 261.
55 Id.
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preventing corruption, the low limit was not narrowly tailored to that
interest. 6
Although the plurality in Randall found the anti-corruption interest unpersuasive, Buckley did not specify anti-corruption as the only
compelling interest.5 7 Nonetheless, the Supreme Court has yet to
explicitly identify any other compelling interests that can justify election laws that curtail campaign speech." Previous Court opinions
hinted that the goal of "level[ing] the playing field" for candidates of
different financial strengths could be a compelling interest.5 9
Challenges to campaign finance laws are not unique to Missouri
or Vermont. Challengers in other states have also argued that their
public financing programs or campaign contribution limits violate
Buckley because those laws indirectly limit spending.
II.

FIRST AMENDMENT CHALLENGES TO STATE CAMPAIGN
FINANCE LAWS

State campaign finance laws currently provide three different
kinds of incentives for candidates to limit spending. First, states can
provide different campaign contribution limits, similar to those found
in the federal statute in Davis.6 0 Second, states can provide public
funds to candidates who agree to a spending limit and disburse additional matching funds if opposing candidates spend above that limit.61
Finally, states can provide public funds to help candidates reach the
spending limit and simply waive the limit once opponents spend above

the limit. 62
56 Id.

57 See Molly Peterson, Reexamining Compelling Interests and Radical State Campaign
Finance Reforms: So

Goes the Nation?, 25

HASTINGS

CONST.

L.Q.

421,

427

(1998)

("[C]ompelling government interests, including but not limited to preventing corruption and the
appearance thereof, support certain types of campaign finance regulation.").
58 FEC v. Nat'l Conservative Political Action Comm., 470 U.S. 480, 496-97 (1985)
("[P]reventing corruption or the appearance of corruption are the only legitimate and compelling government interests thus far identified for restricting campaign finances.").
59 Peterson, supra note 57, at 432-33 (discussing Austin v. Mich. State Chamber of Commerce, 494 U.S. 652 (1990)). However, the Supreme Court foreclosed this possibility in Davis v.
FEC, 128 S. Ct. 2759, 2773 (2008).
6 E.g., R.I. GEN. LAws §§ 17-25-10.1, 30(3) (2008); Ky. REV. STAT. ANN. § 121A.050
(West 1992) (repealed 2005); N.H. REV. STAT. ANN.

§§

664:4, 664:5-b (2008); CoLo. CONsT. art.

XXVIII, § 4.
61 E.g., ME. REV. STAT. ANN. tit. 21-A,

106.355 (2009).
62 E.g., MINN. STAT. § 10A.25(10) (2008).

§ 1125(9)

(2008); FLA. ST.

§§

106.35(2)(a-b),
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Cap Gap: Differing Contribution Limits

To rein in candidates' campaign spending, states like Rhode
Island have offered higher contribution limits to candidates who agree
to limit spending. The higher contribution limit may exist as a
standalone incentive, like in New Hampshire, or as part of a public
financing program, like in Rhode Island. Before Davis, federal
courts generally upheld these "cap gaps" between candidates because
the higher contribution limit required roughly proportional sacrifices.
Although a district court in Kentucky invalidated the state's public
financing and "cap gap," its decision rested on the advantage that the
program conferred as a whole rather than on a specific objection to
the "cap gap."6 3
1. Rhode Island
Rhode Island provides candidates with partial public financing in
return for candidate agreements to limit spending.' The program
rewards participation in public financing by allowing the participant to
collect contributions up to $2000,65 twice the regular limit.66 In addition to obtaining the higher limit, participants may receive public
funds up to $750,000 that match the private contributions.6 7
In 1993, a candidate challenged Rhode Island's asymmetrical contribution limits, arguing that the law coerced her into participating in
the public financing, thereby limiting her spending.68 The First Circuit
upheld the asymmetrical limits in Vote Choice, Inc. v. DiStefano.69

Although the court acknowledged that some public campaign financing incentives could confer such advantages that they practically
coerce participation, Rhode Island's incentives were much more modest.o The publicly-financed candidate's fundraising limit doubled, but
in return she had to accept the burden of a limit on the amount and
63 Wilkinson v. Jones, 876 F. Supp. 916, 929 (1995).
64 R.I. GEN. LAws §§ 17-25-10.1, 17-25-30(3) (2008).
65 Id.

66 Id. § 17-25-10.1(a)(1).
67 Id. § 17-25-19(b).
68 Vote Choice, Inc. v. DiStefano, 4 F.3d 26, 39 (1st Cir. 1993). Note, however, that the
candidate making the challenge in this case did not in fact opt for public funding. Id. at 31 n.7.
69 Id. at 40.

70 Id. at 39-40.
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scope of spending,n that is, a "rough proportionality" of sacrifices
diminished or balanced the candidate's benefits.7 2 Therefore, the
court found the public financing constitutional because, as a whole, it
conferred no net advantage on a participant and imposed no net burden on a non-participant.
The First Circuit also justified the higher contribution limit as a
way to lessen corruption.74 A higher contribution limit reduces the
number of donors that a public financing participant needs in order to
reach his spending ceiling." This reduction, in turn, diminishes the
importance and, thus, the influence of each potential donor whom the
candidate could bypass in favor of another donor.7 6 Furthermore, the
First Circuit recognized compelling governmental interests that justified such burdens.77 Those interests included facilitating communications between candidates and voters, freeing candidates from the
pressures of fundraising, and, of course, combating the appearance of
corruption.78
2. Kentucky
In the early 1990s, Kentucky provided partial public funding for
candidates who agreed to limit spending. To promote the program,
Kentucky allowed participants to receive private contributions up to
$500, while non-participating candidates could receive no more than
$100 per donation.7 9 Kentucky's scheme combined the higher contribution limit with public funds that matched the private contributions
on a 2-to-1 basis.so
Shortly after the public funding was created, however, candidates
complained that the law created an advantage that penalized non-participants. A federal district court agreed and issued a preliminary
7' Id. at 38.
72 Id. at 39.
73 Id. ("Rhode Island's law achieves a rough proportionality between the advantages avail-

able to complying candidates (including the cap gap) and the restrictions that such candidates
must accept to receive these advantages.") (footnote omitted).
74 Vote Choice, Inc. v. DiStefano, 4 F.3d 26, 39 n.15 (1st Cir. 1993).
75 Id.
76 Id.

77

Id. at 39.
78 Id. (citing Buckley v. Valeo, 424 U.S. 1, 91 (1976) (per curiam)).
79 Ky. REV. STAT. ANN.

§ 121A.050

(West 1992) (repealed 2005).

80 Wilkinson v. Jones, 876 F. Supp. 916, 920 (W.D. Ky. 1995) (citing

§ 121A.060).
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injunction in Wilkinson v. Jones.s" The court found that the 5-to-1
"cap gap," combined with the 2-to-1 public matching funds, created a
15-to-1 fundraising disparity, which was likely unconstitutional.8 2
While the fundraising advantage provided an incentive to attract participants to public financing, the court stressed that incentives must
not be so great that they penalize non-participants and "'destroy the
voluntariness of the public-financing system."'8" The disparity did not
arise solely from the 15-to-1 ratio, though. Rather, the court's primary concern came from the low $100 contribution limit placed on
Using the $1.8 million public finance spending
non-participants.
the court found that a non-participating candias
one
example,
limit
date would need to solicit substantially more donors (18,000) than a
publicly-financed candidate (1200) to reach the same limit.
3. New Hampshire
Rather than using public funds to incentivize limited spending,
New Hampshire rewards voluntary spending limits solely with higher
contribution limits. 8 6 Candidates who agree to limit spending can
receive individual donations of up to $5000 each, while candidates
who choose not to limit spending can receive contributions of no more
than the baseline limit of $1000.7
Upon review by a federal district court, New Hampshire's asymmetrical limits were upheld on the basis of Vote Choice's support of
Rhode Island's "cap gap."" Similar to the First Circuit's reasoning,
the district court acknowledged that a public financing program must
not offer benefits that are too one-sided.89 However, the court also
found that New Hampshire balanced the benefits of public financing
with the price of expenditure limits.90 The court also distinguished
81 Id. at 929, 933.

82 Id. at 929 ("[T]he ... disparity between privately-financed and publicly-financed candidates' limits cannot be upheld as narrowly tailored to achieve its goal.").
83 Id. at 930 (quoting Vote Choice, Inc., 4 F.3d at 38).
84 Id. at 929 (finding that a provision requiring "even a portion" of contributions in $100
increments was "palpably penal").
85 Id.
86 N.H. REV. STAT. ANN. § 664:4 (2008).
87 Id.

88 Kennedy v. Gardner, No. CV 98-608-M, 1999 WL 814273, at *6, *9 (D.N.H. Sept. 30,

1999).
89 Id. at *6.
90

Id
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Kentucky's 5-to-1 "cap gap" in Wilkinson.9 1 It concluded that Kentucky's "cap gap" was unconstitutional only partially because of the 5to-1 ratio and found more significance in Kentucky's low baseline
limit of $100.92 Because New Hampshire, in contrast, set the baseline
limit at $1000 for candidates who opted not to limit spending, the
court found that those candidates did not suffer unconstitutional burdens." Nevertheless, the court's logic may no longer be valid after
Davis, which invalidated not a baseline contribution limit but rather a
disparity in the contribution limits among candidates.9 4
Both Vote Choice and Wilkinson recognized the principle that
public financing incentives, while not per se unconstitutional, had limits defined by the interests of a concomitant private campaign finance
system.95 These limits, at least before Davis, appeared deferential.9 6
The district court in New Hampshire held that even a 5-to-1 disparity
was not coercive.9 7 Even when Wilkinson did find a coercive disparity, it characterized the disparity as comprising a "cap gap," a low
baseline contribution limit, and matching fund provisions. 98
4. Colorado
Colorado's constitution provides for asymmetrical campaign contribution limits that take effect when an opposing candidate spends
more than a given threshold.9 9 Specifically, candidates who certify
that they will limit spending and personal contributions can fundraise
with twice the regular contribution limit if there is an opposing candidate who has refused to limit spending and has raised more than ten
percent of the voluntary spending limit.'" For example, when one
gubernatorial candidate raises more than ten percent of the $2.2 million voluntary spending limit and still has not certified that he will
limit spending, other gubernatorial candidates who agree to limit
91 Id. at *7.

92 Id. (stating that the "most notable distinction" between the New Hampshire scheme and
the Kentucky scheme was that the Kentucky cap was only $100).
93 Id.
94 See Part IV, infra.
95 See Wilkinson v. Jones, 876 F. Supp. 916, 929 (W.D. Ky. 1995); Vote Choice, Inc. v.
DiStefano, 4 F.3d 26, 39 (1st Cir. 1993).
96 See, e.g., Vote Choice, Inc., 4 F.3d at 39-40.
97 Kennedy v. Gardner, No. CV 98-608-M, 1999 WL 814273, at *6 (D.N.H. Sept. 30, 1999).
98 Wilkinson, 876 F. Supp. at 926, 929.
9 COLO. CONsT. art. XXVIII,
100 Id.

§ 4(5)(a)-(b).
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0 Colospending now qualify for a doubled, $1000 contribution limit.o
rado's "cap gap" provision has not yet been reviewed by the courts.

B.

Matching Funds Based on a Triggering Event

States provide a variety of ways to fund candidates through public financing programs. Some states require candidates to use only
public funds,102 while others may allow candidates to receive private
contributions, which are then matched by public funds.10 3 These public finance laws are intended to induce lower spending.1" Buckley, in
dicta, generally approved such inducements. 05 States have provided
further incentives, however, by raising spending limits and providing
additional funds for publicly-funded candidates when they are about
to be outspent by their privately-funded counterparts.' 06
1. Minnesota
Minnesota provided a public financing program that matched
candidates' private contributions on a 1-to-1 basis up to fifty percent
of the spending limit.10 The state did not match a non-participating
candidate's spending, but did match independent expenditures.108
When an independent expenditure was made against a publiclyfinanced candidate or on behalf of a non-participating candidate, the
program raised the spending limit and provided matching funds to the
publicly-financed candidate equal to one-half of the independent
expenditures. 0 9
The Eighth Circuit invalidated the matching funds in Day v.
Holahan."o The court reasoned that the funds disincentivized independent expenditures and that the resulting "self-censorship"
101 Id. at §§ 3-4.
102 See, e.g., ME. REV. STAT. ANN. tit 21-A, § 1125(6) (2008).
103 See, e.g., FLA. STAT. § 106.35(2)(b) (2009).

104 See id.
105 Buckley v. Valeo, 424 U.S. 1, 57 n.65 (1976) (per curiam).
106 See, e.g., Ky. REV. STAT. ANN. § 121A.030(5) (West 1992) (releasing candidates from
the spending limit once other candidates have surpassed the limit) (repealed 2005).
107 MINN. STAT. § 10A.31(7)(b) (2008).
108 MINN. STAT. § 1OA.25(13) (1993), amended by 1999 Minn. Sess. Law Serv. § 30 (West).
109 Id.

110 Day v. Holahan, 34 F.3d 1356, 1366 (8th Cir. 1994).
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amounted to an unconstitutional burden on protected speech."' The
court held that the state's interest in encouraging participation in public financing could not justify the burden.11 2 Furthermore, since
ninety-seven percent of candidates had already agreed to spending
limits without Minnesota's public financing laws, the court reasoned
that the burden was not narrowly tailored to any other state
interest.1 13
2. Kentucky
Not only did the Kentucky campaign finance law implicated in
Wilkinson contain a 5-to-1 "cap gap,"" 4 but it also provided $2 of pubIn
lic funds to match every $1 that the candidate had raised.'
exchange, a candidate agreed to limit spending; for example, a gubernatorial candidate limited spending to $1.8 million." 6 If a candidate
who did not participate in the public financing program spent more
than $1.8 million, the program lifted all spending limits imposed on
the participating candidate and continued to match that candidate's
fundraising on a 2-to-1 basis. 17
Although Wilkinson did not consider Kentucky's 2-to-1 fund
matching provision, the Sixth Circuit directly addressed the issue in
Gable v. Patton."' The privately-financed challenger in that case
argued that once he triggered the $1.8 million threshold, the 2-to-1
matching funds would triple the contributions for the publicly-funded
candidate, and such an advantage would coerce the non-participating
candidate to spend below the threshold.'19
The court acknowledged that some public financing incentives
could provide such disproportionate advantages that they crossed the
line between constitutional incentives and unconstitutional coercion.120 For Kentucky's program, a non-participating candidate would
111 Id. at 1360 (citing City of Lakewood v. Plain Dealer Publ'g Co., 486 U.S. 750, 757-58

(1988)).
112 Id. at 1361.
113 Id.
114 See Wilkinson v. Jones, 876 F. Supp. 916, 929 (1995).
115 Ky. REV. STAT. ANN. § 121A.060 (West 1992) (repealed 2005).

116 Id. § 121A.030(1).
117 Gable v. Patton, 142 F.3d 940, 944 (6th Cir. 1998) (summarizing § 121A.030(5)(a)).
118 Id.
119 Id. at 947.

120 Id. at 949.
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need to raise more than three times the amount of his opponents to
overcome the effects of the contribution matching.'2 1 Because the
Supreme Court imposed an indefinite and deferential outer limit on
campaign finance incentives, however, the Gable court found Kentucky's program to fall within those limits. 122
Finally, even if public financing did burden non-participating candidates, compelling governmental interests justified such burdens.12 3
Specifically, although the court rejected as non-compelling the interest
in equalizing financial resources among candidates, it found the program to serve a compelling interest of battling perceived corruption in

elections. 124
3. Mainel 25
Candidates in Maine can currently seek private funding through
$750 contributions1 26 or through public financing.127 Candidates qualify for Maine's public financing program by seeking endorsements in
the form of $5 "seed" contributions from a minimum number of voters. 128 To address the concern of being outspent by a privately-funded
candidate, the program provided funds to match the spending of nonparticipating individuals.' 29 For example, a gubernatorial candidate
who qualifies for public funds initially receives $200,000 for the primary and $600,000 for the general election and must limit spending to
that amount. 13 0 Furthermore, if an opposing campaign raised or spent
121 See id.

122 See id. at 949-50 ("Buckley does provide some guidance. In upholding a one thousand
dollar limit on campaign contributions by individuals, the Court stated that if 'some limit on
contribution is necessary, a court has no scalpel to probe, whether, say, a $2000 ceiling might not
serve as well. Such distinctions in degree become significant only when they can be said to
amount to differences in kind."' (quoting Buckley v. Valeo, 424 U.S. 1, 30 (1976) (per curiam))).
123 Gable v. Patton, 142 F.3d 940, 947 (6th Cir. 1998).
124 Id.

125 For a challenge to matching provisions like those in Maine, see also Green Party of
Conn. v. Garfield, 537 F. Supp. 2d 359, 362, 391 (D. Conn. 2008).
126 The previous statutory limit was $500. Daggett v. Comm'n on Governmental Ethics &
Election Practices, 205 F.3d 445, 458-59 (1st Cir. 2000). Although the First Circuit in Daggett
upheld the constitutionality of the $500 contribution limit, its decision came before Randall v.
Sorrell, 548 U.S. 230 (2006).
127 ME. REV. STAT. ANN. tit 21-A, § 1015(1) (2008 & Supp. 2009) (limiting contributions to
$750 for gubernatorial candidates and $350 for all other candidates).
128 ME. REV. STAT. ANN. tit. 21-A,

129 Id.
130 Id.

§ 1125(9).
§ 1125(6),

(8).

§ 1125(3)

(2008).
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more than those amounts, Maine would disburse additional funds
equal to the excess amount spent.131 The triggering threshold
accounts for spending by both the non-participating candidate and
independent expenditures on his behalf.13 2 The total matching funds
are capped, though, at an amount equal to the initial disbursement.' 33
For example, a gubernatorial candidate cannot receive more than $1.2
million in public funds for the general election.
Candidates challenged Maine's matching funds provision in Daggett v. Commission on Governmental Ethics and Election Practices,

arguing that the matching funds provision discouraged candidates'
exercise of First Amendment speech and that the funds burdened the
candidates' fundraising and discouraged independent expenditures.134
Like other courts that upheld matching funds, the First Circuit
stressed that the publicly-funded candidate's benefits were accompanied by concomitant burdens."' In particular, the candidate had to
first qualify by collecting the small "seed" contributions and then
could spend only the public funds, whose disbursements were capped
and timed to follow the unpredictable spending of opposing candidates. 6 Although the disbursement cap might lessen the speech of
participants by limiting their spending, it reduces the coercion of public financing by reducing its advantages.'3 7 Not only could a non-participant continue to raise money after his opponent has exhausted his
matching funds, but also the non-participant could time his spending
to control when matching funds are disbursed.' 38 That candidate
could trigger a disbursement only a few days before the election when
the publicly-funded candidate would have no time to react. 3'
Although such a tactic may be practically limited by a trigger that
matched the privately-funded candidate's spending and fundraising,
the court still concluded that the matching fund did not offer great
131 Id. § 1125(9).
132 Id.
133 ME. REv. STAT. ANN. tit 21-A, § 1125(9) (2008).

134 Daggett v. Comm'n on Governmental Ethics & Election Practices, 205 F.3d 445, 450,
464 (1st Cir. 2000).
135 Id. at 468.

136 See tit 21-A, § 1125.
137 Daggett, 205 F.3d at 467-68.
138 Id. at 468.
139 Id. at 468-69.
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enough advantages to create a coercive burden on the non-participating candidate.'4 0
The challenger to the public financing program further complained that disbursing funds to match the independent expenditures
(expenditures made independently by supporters) made on behalf of a
non-participant deterred such expenditures and indirectly associated
those spenders with a publicly-funded candidate whom they
opposed.' 4 ' Although the Eighth Circuit in Day v. Holahan held a
similar type of matching to violate the First Amendment, the First Circuit declined to adopt the Eighth Circuit's logic.'42 Instead, it viewed
matching funds as a response to independent expenditures and
emphasized that non-participating candidates making use of independent expenditures have "no right to speak free from response." 4 3
Furthermore, publicly-funded candidates faced a similar burden
because independent expenditures on their behalf diminished their
own public matching funds.' 44 Finally, matching independent expenditures better ensured that private and publicly-funded candidates
would receive roughly proportionate funding. 145
4.

Arizona

Arizona's public financing program contains matching provisions,
similar to those in Maine, with a cap on the total available public
funds at three times the initial disbursement. 146
As in Maine, candidates disputed the constitutionality of Arizona's matching fund provision. In Association of American Physicians & Surgeons v. Brewer, a federal district court relied on the

reasoning in Daggett to hold that the matching funds did not unconsti140 Id. at 469.
141 Id. at 464.

142 Id. at 465 (citing Day v. Holahan, 34 F.3d 1356, 1360 (8th Cir. 1994)).
143 Daggett v. Comm'n on Governmental Ethics & Election Practices, 205 F.3d 445, 464
(1st Cir. 2000).
144 Id. at 468 n.29.
145 Id. at 469-70. One example of a loophole stemming from such statutory matching funds
arrangements is illustrated by the 1994 Florida gubernatorial races, where candidate Jeb Bush
limited personal spending to avoid triggering matching funds, while independent expenditures
by the Florida Republican Party paid for remaining campaign expenses. Davis-Denny, supra
note 52, at 232.
146 ARIz. REV. STAT. ANN.

§ 16-952(E)

(2009).
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tutionally limit candidates' speech.14 7 On appeal, the Ninth Circuit
upheld the district court's First Amendment findings.148
However, the challenge was renewed just one year later. This
time, in McComish v. Brewer, the federal district court relied on Davis
v. FEC to reach the conclusion that the matching funds unconstitutionally coerced candidates into limiting their speech. 149 The court
analogized the $350,000 trigger in Davis to the matching fund trigger
in Arizona.'5 0 In Davis, a candidate who triggered the threshold
caused the government to increase the contribution limit of his opponent; in Arizona, a candidate who triggered a threshold caused the
government to disburse money to his opponent.5 5 Finding that the
funds imposed a coercive burden on the candidate, the district court
next noted testimony that Arizona could achieve its anti-corruption
interest through contribution limits alone. 152 Therefore, the court
found that no compelling government interest justified public financing's curtailment of First Amendment speech.' 53
5. North Carolina
North Carolina's public financing program has also withstood
legal challenges.154 Candidates qualify for the program by gathering
350 qualifying contributions (up to $70,000 total), by limiting the preceding year's campaign spending to $10,000, and by limiting personal
contributions to $1000.'11 In return, the candidate receives initial public funds and matching funds.'56 The triggering threshold generally
equals the initial disbursement a publicly-funded candidate receives.
As in Maine, the trigger accounts for candidate spending as well as
147 Ass'n of Am. Physicians & Surgeons v. Brewer, 363 F. Supp. 2d 1197, 1201-03 (D. Ariz.
2005).
148 Ass'n of Am. Physicians & Surgeons v. Brewer, 494 F.3d 1145, 1146 (9th Cir. 2007),
rev'g 486 F.3d 586.
149 See McComish v. Brewer, No. CV-08-1550-PHX-ROS, 2008 WL 4629337, at *6-7 (D.
Ariz. Oct. 17, 2008).
150
151
152
153

Id.
Id.
Id.
Id.

at
at
at
at

*5.
*5-6.
*8.
*9.

154 See N.C. Right to Life Comm. Fund for Indep. Political Expend. v. Leake, 524 F.3d 427,
432 (4th Cir.), cert. denied, 129 S. Ct. 490 (2008).
155 N.C. GEN. STAT. § 163-278.64(b), (d)(1), (d)(4) (2008); Frasco, supra note 11, at 770-71.
156 § 163-278.66(a).
157 See NC. Right to Life Comm. Fund, 524 F.3d at 433.
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independent expenditures on his behalf.' The matching funds equal
the amount by which a non-participating candidate exceeds the
threshold but are capped at twice the threshold.' 9 To prevent nonparticipating candidates from tactically timing their spending or contributions, the state prohibits them from receiving third party contributions within twenty-one days of the election.' 60
In North CarolinaRight to Life Committee Fundfor Independent

Expenditures v. Leake, the Fourth Circuit held that the matching
funds did not violate the First Amendment right to speech.' 6' It relied
on Gable v. Patton, which upheld Kentucky's matching fund provisions because a cap on the funds still allowed non-participating candidates to outspend their publicly-funded counterparts through strong
fundraising. 162 In the 2006 North Carolina judicial campaigns, for
example, the cap on total public funds was $649,950, while judicial
campaigns in other states had raised several millions of dollars in private contributions.'6 Besides upholding matching funds generally,
the court also affirmed matching independent expenditures.'" Relying on Daggett's holding from Maine, the court reiterated that the
First Amendment did not afford a right to speak free from response.'6 5
Although matching independent expenditures could prompt those
independent supporters into "self-censorship," the court found that
such an indirect disincentive on spending did not burden those parties'
First Amendment rights to free speech.166 The Supreme Court
recently denied a petition for certiorari in this case. 167
6. Florida
Similar to Kentucky's now-repealed public financing provision,
Florida uses public funds to match a candidate's private contributions.168 For example, a gubernatorial candidate may receive up to
158 § 163-278.67(a).
159 See N.C. Right to Life Comm. Fund, 524 F.3d at 433.
160 See § 163-278.13(e4).
161 N.C Right to Life Comm. Fund, 524 F.3d at 436-38.
162 Id. at 436-37 (citing Gable v. Patton, 142 F.3d 940, 948 (6th Cir. 1998)).
163 Id. at 437.

164 Id.

165 See id.

166 See id. (quoting Day v. Holahan, 34 F.3d 1356, 1360 (8th Cir. 1994)).
167 N.C. Right to Life Comm. Fund for Indep. Political Expend. v. Leake, 524 F.3d 427 (4th
Cir.), cert. denied, 129 S. Ct. 490 (2008).
168 See FLA. STAT. § 106.35(2)(b) (2009).
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$250 for each contribution on a 2-to-1 basis until the candidate raises
$150,000 in private donations.'69 After that point, the candidate
receives the $250 matching contributions on a 1-to-1 basis.170 in
exchange, the candidate agrees to limit spending and personal contributions."' For instance, in 2002, gubernatorial candidates had to limit
spending to $5 million and personal contributions to $25,000.172 Like
Kentucky, once a non-participating candidate exceeds the spending
limit, the participating candidate may both raise funds and receive
matching funds, on a 1-to-1 basis, to match the excess spending.173 To
date, no political candidate has challenged Florida's matching funds
provision in court.
C.

Public FinancingPrograms That Waive Spending Limits

After Day v. Holahan invalidated Minnesota's matching of independent expenditures, the state removed the provision in 1999.17'Te
public financing program still addressed concerns of being outspent,
however, by offering to completely release participants from their
spending limit once a non-participating candidate raised or spent
more than twenty percent of the voluntary spending limit.175
Although the program limited public funds to one-half of the spending limit, it allowed the released candidate to keep those funds and to
seek unlimited private contributions.7
This spending limit waiver brought a challenge in 1996 from two
publicly-financed candidates who argued that the public funds and
spending limit waiver gave them no choice but to participate.17 7 In
Rosenstiel v. Rodriguez, the Eighth Circuit found that the waiver did
not coercively burden non-participating candidates because they could
control when to trigger the waiver.178 The court raised one hypothetical where the non-participant could cross the threshold only days
before the election, thereby giving his publicly-funded opponent no
169
170
171
172

Id. §§ 106.33, 106.35(2)(a).
Id. § 106.35(2)(b).
Id. § 106.33.
FLA. STAT. § 106.34(1)(a) (2009); Davis-Denny, supra note 52, at 228.

173 FLA. STAT.

§

106.355 (2009).

174 1999 Minn. Sess. Law Serv.
175 MINN. STAT.

§ 30

§ 10A.25(10)(a)(1)

(West).
(2008).

176 See Rosenstiel v. Rodriguez, 101 F.3d 1544, 1561 (8th Cir. 1996) (Lay, J., dissenting).
177 Id. at 1547 (majority opinion).
178 Id. at 1551.
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time to react.17 9 Even though the dissenting opinion would have simply raised, rather than waived, the spending limit,180 the majority still
found the waiver narrowly tailored to the government's interests in
reducing corruption and candidates' fundraising efforts.'81 For the latter interest, the court noted that public funds could especially help
challengers or first-time candidates against incumbents.1 82
The failure of many of these challenges reveals the great deference that federal courts before Davis accorded public financing laws.
Those courts primarily relied on four lines of reasoning. First, public
financing was not coercive because it capped disbursements. Second,
because the timing of disbursements followed the spending of nonparticipating candidates, they held the potential advantage of being
able to control a participant's disbursement schedule. Third, matching
independent expenditures did not unconstitutionally discourage the
speech of a non-participant's supporters because the matching funds
merely constituted a response to the speech of those supporters, who
did not have a right to speak free from response. Fourth, the burdens
of matching fund and waiver provisions were justified by anti-corruption interests.
However, as similar recent litigation in Arizona shows, Davis
might allow or mandate less deference to public financing laws.
III.

DAVIS

v.

FEC

THE SUPREME COURT INVALIDATES

ASYMMETRICAL BENEFITS

Not only have district and circuit courts given great deference to
public financing provisions, but the Supreme Court has also expressed
a similar deference in Shrink Missouri, giving the legislature great latitude to influence campaign spending.8 3 However, the Court has
shown that there are boundaries on that latitude. For example, Randall drew a lower boundary on contribution limits.184 Davis v. FEC
continues to draw those boundaries, expressly disapproving a "cap
gap" that courts of appeals and district courts previously upheld.
179 Id. at 1551 n.6.
180 See id. at 1562 n.25 (Lay, J., dissenting).

181 Id. at 1553-54 (majority opinion).
182 Rosenstiel v. Rodriguez, 101 F.3d 1544, 1557 (8th Cir. 1996).
183 See supra Part I.
184 See supra Part I.
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Davis concerned the ''Millionaire's Amendment" to the Bipartisan Campaign Reform Act of 2002 (BCRA),85 which sought to limit
personal spending by "self-financing" candidates.1 86 Under the
amendment, if a candidate spent more than $350,000 in personal
wealth, contributors to that candidate's opponents received a threefold increase in their campaign contribution limit.'"' That is, a candidate who personally financed his campaign with $350,000 was
required to seek outside contributions in increments of no more than
$2300, while candidates who relied on less personal funds were
allowed to seek up to $6900 for each contribution.18 ' The legislative
intent behind the amendment was to level out the financial resources
among the candidates.1 89 The amendment sought to achieve financial
balance not by decreasing the self-funded candidate's baseline individual contribution limit of $2300, but by raising the limits of the other
candidates above the baseline.' 90 One of the candidates who exceeded
the threshold was Jack Davis, a Democratic candidate for the House
of Representatives.191 Anticipating that he-would spend about $1 million in the 2006 general election, Davis sought to enjoin the FEC from
raising his opponent's contribution limit and to have the Millionaire's
Amendment declared unconstitutional.' 92
Writing for the majority, Justice Alito found that the asymmetrical limits imposed an unconstitutional burden on the self-funded candidate's spending.193 Although Justice Stevens argued in dissent that a
self-funded candidate could spend freely without any direct penalty,194
the Court held that conferring benefits on opposing candidates was
still an indirect penalty that burdened the self-funded candidate's
spending choices.195 From the perspective of the self-funded candidate, the Court found that he could choose to either limit personal
spending or endure the burden of "discriminatory contribution lim185 2 U.S.C. 441a-1(a) (2006), held unconstitutional in Davis v. FEC, 128 S. Ct. 2759, 2766,
2775 (2008).
186 Davis, 128 S. Ct. at 2766.
187 Id.
188 Id. at 2765-66.
189 Id. at 2770.

190 See id. at 2765-66.
191 Id. at 2767.

192 Davis v. FEC, 128 S. Ct. 2759, 2767 (2008).
193 Id. at 2772.

194 See id. at 2780 (Stevens, J., dissenting).
195 Id. at 2771 (majority opinion).
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its."' 9 6 This was not the sort of voluntary choice found in public funding, where a candidate who chose to spend without limit merely lost
the opportunity for public funds.197 Thus, the Court held that fundraising benefits of one candidate may translate to an impermissible
burden on the opposing candidate when the benefits become discriminatory and when they intentionally affect a constitutional right.198
Although the dissent attempted to justify any such burden by the governmental interests in reducing the influence of wealth on election
outcomes and the perception that political power can be purchased,199
the majority found that these interests amounted to an interest in providing equal resources and opportunities to all candidates,20 0 something Buckley held was not compelling.20 1
Although Davis explicitly distinguished the choice that asymmetrical contribution limits imposed from the choice that public financing
offered, the now-invalidated "Millionaire's Amendment" had provisions similar. to many state public financing programs. For example,
the amici to the North Carolina challengers in Leake analogized the
triggered $6900 limit to the triggered public matching funds that
shadow the spending of non-participating candidates. 202 In the North
Carolina program, when a non-participant's spending exceeded a statutory threshold, participants received not only a higher spending limit
but also additional public funds equal to the excess spending.20 3 The
amici argued that, in light of Davis, "unequal contribution limit[s] are
certainly a benefit, but not nearly the same benefit as a check cut by
the government directly to your opponent's campaign."202 Similarly,
responding to a recent challenge to Arizona's matching funds, the District Court of Arizona held that in light of Davis, those funds imposed

196 Id. at 2772.
I97 Id.

198 Davis v. FEC, 128 S. Ct. 2759, 2772 (2008).
Id. at 2781-82 (Stevens, J., dissenting).
Id. at 2773 (majority opinion).
Buckley v. Valeo, 424 U.S. 1, 19, 58-59 (1976) (per curiam).
See Brief of Dean Martin et al., supra note 24.
N.C. Right to Life Comm. Fund for Indep. Political Expend. v. Leake, 524 F.3d 427, 433
(4th Cir.) (citing N.C. GEN. STAT. § 163-278.67(a)-(c) (2008)), cert. denied, 129 S. Ct. 490 (2008).
204 Brief of Dean Martin et al., supra note 24, at *23.
199
200
201
202
203
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a substantial burden on the First Amendment rights of candidates who
did not participate in public financing. 205
Davis showed a new concern for the indirect coercion in election
laws. Although some litigants' reliance on Davis to challenge state
public financing laws, such as in North Carolina, have been unsuccessful, other challenges, such as in Arizona, have enjoyed recent successes. Therefore, Davis creates at least new uncertainty toward the
validity of public financing.
IV.

STATE PUBLIC FINANCING CAN COEXIST WITH

DAVIS

v.

FEC

As the Supreme Court stated in Buckley, the test for a campaign
finance law's validity is whether the law burdens First Amendment
speech, and whether the burden may be justified because it is narrowly tailored to serve a compelling governmental interest.206 The
Supreme Court has already approved the general principle of public
financing so long as the program is "voluntary" for the participant.207
Because a candidate's choice to limit spending in exchange for public
funds is voluntary, the law does not infringe on his First Amendment
right to speech.208 The subsequent litigation in Davis and in the circuit
courts addressed a new issue pertaining to whether non-participating
candidates were being coerced by the patronage of state campaign
finance laws. As discussed in Part II, past challengers of such laws
alleged either that public financing coerced them into participating or
that, even if they did not participate, the matching funds provisions
coerced them into limiting spending below the triggering threshold. 209
Although the Supreme Court has provided little guidance on the
constitutionality of public financing benefits, the courts of appeals'
decisions have created a body of law addressing that topic. 210 This
Part addresses how Davis affects the reasoning of those courts in
regards to both matching funds and asymmetrical contribution limits.
Sections A and B discuss whether the asymmetrical contribution limits
205 McComish v. Brewer, No. CV-08-1550-PHX-ROS, 2008 WL 4629337, at *6-7 (D. Ariz.
Oct. 17, 2008) ("The Arizona Act imposes a substantial burden on the First Amendment right to
use personal funds for campaign speech.").
206 See, e.g., Buckley v. Valeo, 424 U.S. 1, 68 (1976) (per curiam).
207 Id. at 57 n.65.
208 Id.

209 E.g., Vote Choice, Inc. v. DiStefano, 4 F.3d 26, 39 (1st Cir. 1993); Daggett v. Comm'n on
Governmental Ethics & Election Practices, 205 F.3d 445, 467 (1st Cir. 2000).
210 Frasco, supra note 11, at 743, 754, 771, 778, 783.
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impose an unconstitutional burden on candidates' right to speech, and
Section C analyzes whether matching funds are unconstitutional.
The courts of appeals have also found numerous governmental
interests that justify a burden on candidate spending and have relaxed
the degree to which that interest must be related to the burden.2 1 1
Although Davis eliminated the leveling of candidate finances as one
possible compelling interest,212 Section D examines whether other
compelling interests exist to justify the burdens of campaign finance
laws and whether those laws are narrowly drawn to the present interest of preventing corruption or the appearance of corruption.
A.

Asymmetrical Contribution Limits Triggered on Total Spending
Are Valid

Rhode Island, New Hampshire, and Colorado currently use
asymmetrical campaign contribution limits as part of their public
financing programs or as standalone provisions.2 13 The District Court
of New Hampshire held that a higher contribution limit for one candidate does not necessarily burden another candidate so long as the
baseline limit was sufficiently high.214 But in Davis v. FEC, the
Supreme Court stated, "We have never upheld the constitutionality of
a law that imposes different contribution limits for candidates who are
competing against each other .... "2 15 The Court went on, however, to
say that the different limits were unconstitutional because they burdened a candidate's First Amendment right to spend personal funds
on campaign speech.216 This limitation on personal campaign spending was ruled to be an unconstitutional burden in Buckley. 2 17 The burden may be substantial for candidates who rely on both personal and
211 Compare Rosenstiel v. Rodriguez, 101 F.3d 1544, 1562 (8th Cir. 1996) (Lay, J., dissenting) (protesting the majority opinion, which held that wholly removing a spending limit was
narrowly drawn to an anti-corruption interest), with Day v. Holahan, 34 F.3d 1356, 1361 (8th Cir.
1994) (holding that raising the spending limit and providing matching funds for independent
expenditures was not narrowly drawn to any compelling interests).
212 Davis v. FEC, 128 S. Ct. 2759, 2773 (2008) (citing Nixon v. Shrink Mo. Gov't PAC, 528
U.S. 377, 428 (2000) (Thomas, J., dissenting)).
213 See R.I. GEN. LAWs

§§

17-25-10.1, 30(3) (2008); N.H. REV. STAT. ANN.

§§

664:4, 664:5-b

(2008); COLO. CONST. art. XXVIII, § 4.
214 Kennedy v. Gardner, No. CV 98-608-M, 1999 WL 814273, at *7 (D.N.H. Sept. 30, 1999)
(citing Wilkinson v. Jones, 876 F. Supp. 916, 929 (W.D. Ky. 1995)).
215 Davis, 128 S. Ct. at 2771.
216 Id.

217 Buckley v. Valeo, 424 U.S. 1, 58-59 (1976) (per curiam).
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private financing.2 18 For example, in New York's 26th Congressional
District, where Democrat Jack Davis ran, the main Republican candidate personally financed $1 million and privately raised $700,000.219
The other Democratic candidate similarly raised $700,000.220 But
because that other candidate, unlike the Republican candidate, limited personal contributions to just $150,000, the Millionaire's Amendment would have allowed her to receive contributions of up to $6900
and could have dramatically reduced the number of donors she
needed to seek. Additionally, she could have continued to receive the
higher contributions until she achieved parity with the Republican
candidate's funds. 22 1
The higher contribution limit in Davis, however, operated as a
windfall for the candidate who was not self-financed. His only sacrifice was the surrender of a "head start" to the self-financed candidate,
who did not need to spend time to raise funds. But such a sacrifice is
insubstantial because the tripled contribution limit allows the nonself-financed candidate to quickly catch up. In contrast, the asymmetrical limits in New Hampshire and Rhode Island exact the sacrifice of
unlimited spending. Buckley itself weighed certain governmental benefits against the drawback of a spending ceiling.222 Therefore, the First
Circuit's decision to discount the advantage of a 2-to-1 contribution
limit with the loss of unlimited spending remains consistent with the
Supreme Court's campaign finance jurisprudence.
Although a "cap gap" with too high a ratio may still become
impermissible, such a "cap gap" should be evaluated on its facts. The
petitioners in Buckley also argued that the $1000 contribution limit
was too low for privately-financed candidates to catch up to publiclyfinanced ones.22 3 The Court there declined to delve into the specifics
of the contribution limit. 224 It did so in Randall only when the limit
218 Davis's campaigns were almost completely self-financed. Since Davis relied very little
on private contributions, his argument is somewhat ironic because neither contribution limit
would affect his campaign, and a higher contribution limit would actually increase First Amendment speech for other candidates.
219 Ctr. for Responsive Politics, 2008 Race: New York District 26, Total Raised and Spent
(2008), http://www.opensecrets.org/races/summary.php?id=NY26&cycle=2008 (last visited Oct.
29, 2009).
220 Id.
221 Davis, 128 S. Ct. at 2782 (Stevens, J., dissenting).
222 Buckley, 424 U.S. at 99.
223 Id. at 99 n.134.
224 Id. at 30.
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was extremely low. For state "cap gaps," a ratio akin to New Hampshire's 5-to-1 does not rise to such an unconstitutional extreme. For
example, the $625,000 voluntary spending limit could require a candidate declining a spending limit to seek more than 625 donors. In 2008,
the winning candidate in New Hampshire raised almost $1 million
from 2300 individual donors.22 5 Contributions from individuals had
been limited to $1000, but candidates were able to receive institutional
contributions of up to $6000.226 And although the opposing candidate
qualified for the higher, $5000 limit, only thirteen individuals donated
more than $1000.227 Thus, at least some data show that even a 5-to-1
"cap gap" does not impose a per se disadvantage on a privatelyfinanced candidate.
B.

Asymmetrical Contribution Limits Triggered by and Applied to
the Same Candidate Are Not Coercive

The choice that New Hampshire and Rhode Island place on one
candidate does not affect other candidates. Justice Alito carefully distinguished the inter-candidate incentives in Davis from the voluntary
public financing in Buckley.228 In the latter case, the incentives were
self-contained for each candidate because the choice was limited to
either public funds for himself or the ability to make unlimited
expenditures for himself. 22 9 Such a choice appears voluntary. In
Davis, the self-financed candidate had to choose between allowing his
opponents to fundraise at the same limit as himself and allowing his
opponents to fundraise at three times his own limit.230 Such a choice
appears less voluntary because although the law imposes a disadvantage if he makes one choice, it provides no advantage if he chooses the
other. The "choice," then, clearly appears more akin to an attempt to
induce the candidate to limit personal spending.
225 Nat'l Inst. on Money in State Politics, Candidate Summary: Lynch, John (2008), http://
www.followthemoney.org/database/StateGlance/candidate.phtml?c=108693 (last visited Nov. 1,
2009).
226 Id.

227 Nat'l Inst. on Money in State Politics, Candidate Summary: Kenney, Joseph D. (2008),
http://www.followthemoney.org/database/StateGlance/candidate.phtml?c=108631 (last visited
Nov. 1, 2009).
228 Davis v. FEC, 128 S. Ct. 2759, 2772 (2008).
229 See Buckley, 424 U.S. at 22.
230 See Davis. 128 S. Ct. at 2775.
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Given that New Hampshire and Rhode Island created intra-candidate incentives rather than inter-candidate incentives, those incentives more closely resemble the voluntary choice in Buckley than the
coercive one in Davis. Specifically, in both states, a candidate's
spending choice affects only his own contribution limit and not his
opponent's. Thus, given that the choice of public financing does not
directly create an advantage for opposing candidates, that choice is
not prohibited by the reasoning of Davis, which addressed a different
choice, one that could create an advantage for opposing candidates.
Colorado's statute, however, does contain such inter-candidate
incentives. In Colorado, a candidate who voluntarily limits spending
will be able to fundraise at twice the baseline contribution limit when
another candidate refuses to limit spending and spends above a
threshold.23 ' Now, a candidate's choice not to limit spending will
directly benefit his opponents.
However, Colorado's program can still be distinguished from the
one at issue in Davis because the underlying choice in Colorado
remains whether a candidate would sacrifice a higher contribution
limit in exchange for unlimited spending. In Davis, the self-financed
candidate had a choice as to whether he would spend less than
$350,000 in personal funds. In contrast, a Colorado candidate cannot
realistically choose to keep total spending for an extended period to
less than ten percent of the voluntary spending limit; even the runnerup in the 2006 gubernatorial election spent around $3.7 million (compared to a threshold of $220,000).232 Therefore, the $220,000 trigger is
not really a threshold that the candidate can realistically choose to not
exceed. Rather, the trigger serves as a mechanism to measure when
candidates who agreed to limit spending will receive their higher contribution limit. The latter candidates qualified for the higher limit
once they agreed to the limit, and the threshold serves as only a timing
mechanism. The choice in Colorado remains one between the higher
limit and the ability to spend beyond $2.2 million. Given that Colorado's statute provides a similar choice as those provided in New
Hampshire and Rhode Island, Colorado's "cap gap" still appears voluntary and, thus, is likely constitutional.
231 COLO. CONST. art. XXVIII, § 4(5)(a)-(b).
232 Nat'l Inst. on Money in State Politics, Candidate Summary: Governor Candidates,
http://www.followthemoney.org/database/StateGlance/state candidates.phtml?s=CO&y=
2006&f=G (last visited Oct. 31, 2009).
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Matching Funds May Confer an Impermissible Advantage on
Publicly-Funded Candidates

Under the holding in Davis, conferring an advantage to one candidate is tantamount to directly imposing a penalty on another candidate. The Supreme Court reasoned that such a penalty coerced the
penalized candidate into spending less than $350,000 in personal funds
and, therefore, curtailed his First Amendment speech.23 3
Challengers to public financing likewise complain that matching
funds are so beneficial to participants that they are tantamount to a
penalty on candidates who do not participate. Even if such advantages do coerce candidates into participating, though, they fail to
clearly relate how participation infringes on their First Amendment
right. If a candidate is induced into participating in public financing,
his spending is not strictly limited so long as there is a privatelyfinanced candidate who triggers additional disbursements. Moreover,
if matching funds provide participants with as much money as nonparticipants, then such spending parity diminishes any injury to the
First Amendment right of participants. Although the courts of
appeals have emphasized that matching funds are capped and triggered at a non-participant's discretion, such drawbacks are simply part
of the choice in accepting public funds. Furthermore, the courts'
points also work against those challenging matching fund programs
because if matching funds are capped and their disbursement is uncertain, then they do not confer the level of advantage that challengers
ascribe to them. That is, the challenger could simply choose not to
participate. Lastly, although matching funds do create uncertainty for
the candidate choosing between participation and non-participation,
such uncertainty exists in any voluntary and competitive financing
program. Unlike the Millionaire's Amendment, public financing does
not use matching funds to stop or attenuate private financing but uses
them merely to remain viable by pegging itself to private financing.234
Challengers of matching funds also claim that the funds coerce
non-participants to spend below the matching fund trigger, thereby
indirectly limiting their total spending. 23 5 Under some matching proDavis, 128 S. Ct. at 2772.
Gable v. Patton, 142 F.3d 940, 949 (6th Cir. 1998) ("[Al voluntary campaign finance
scheme must rely on incentives for participation . . . .").
235 Daggett v. Comm'n on Governmental Ethics & Election Practices, 205 F.3d 445, 451,
464 (1st Cir. 2000).
233
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visions, such as those in Maine or Arizona, candidates directly receive
public funds to match opponent spending without any need to raise
private funds. The reaction of most of the courts of appeals to these
types of provisions has been to find that no substantial burden exists
on the privately-financed candidate.23 6 Those courts highlight that privately-financed candidates have the advantage of unlimited spending
and of controlling when matching funds are triggered.23 7
The recent McComish v. Brewer decision, however, shows that
Davis may greatly undermine the courts of appeals' decisions. 23 8 The
District Court of Arizona, in McComish, is one of the first federal
courts to apply Davis to state public financing law. It concluded that
Arizona's matching funds program sufficiently handicaps efforts to
outspend a publicly-financed candidate so as to make the handicap a
coercive limit on First Amendment speech.23 9
Although privately-funded candidates possessed the ability to
trigger matching funds close to an election, that ability also existed in
Davis. In the 2004 general elections for the United States Senate,
three candidates crossed the $350,000 threshold.24 0 One candidate
filed the mandatory disclosure under the Millionaire's Amendment on
September 30, while the other two candidates filed their disclosures
on October 23, less than two weeks before the general election.24 1
Similarly for the House races, two general elections triggered the Millionaire's Amendment filing provision.24 2 Although one filing was
made in early July, the other was made on October 26, also just under
two weeks before the general election.2 43 Control of the trigger, then,
does not automatically cure a candidate's burden. Furthermore, privately-financed state candidates in Maine, Arizona, or Minnesota, for
236 See, e.g., N.C. Right to Life Comm. Fund for Indep. Political Expend. v. Leake, 524 F.3d
427, 431 (4th Cir.), cert. denied, 129 S. Ct. 490 (2008); Daggett, 205 F.3d at 450; Gable, 142 F.3d at
944; Rosenstiel v. Rodriguez, 101 F.3d 1544, 1546 (8th Cir. 1996); Vote Choice, Inc. v. Distefano,
4 F.3d 26, 29 (1st Cir. 1993).
237 See supra Part II.B.3.
238 See McComish v. Brewer, No. CV-08-1550-PHX-ROS, 2008 WL 4629337 (D. Ariz. Oct.
17, 2008).
239 Id. at *6.
240 FED. ELECTION COMM'N, 2004 SENATE RACES WHERE MILLIONAIRE'S AMENDMENT

WAS INVOKED 1 (2008), http://www.fec.gov/press/bkgnd/senmillion2004.pdf.
241 Id. (showing the "Millionaire's Amendment" filing date for E.J. Pipkin, Peter Coors,
and Erskine Bowles).
242 FED. ELECTION

COMM'N, 2004 HOUSE RACES WHERE MILLIONAIRE'S

WAS INVOKED 1 (2008), http://www.fec.gov/press/bkgnd/hsemillion2004.pdf.
243 Id. (showing filing of James Socas of Virginia).
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example, have less control over matching fund triggers 2" because
those triggers account for spending and contributions.2 45 Whereas a
self-funded candidate in Davis could quickly spend his own funds
within the last two weeks of an election, a privately-financed state
candidate must spend time to first raise his campaign funds.
Additionally, state triggers can distinguish themselves from the
threshold in Davis because they have higher thresholds. Under the
Millionaire's Amendment, few candidates can successfully limit personal spending to just under $350,000. For example, the table below
shows candidates' fundraising in the open Senate race in Florida:2 46
Personal
Contributions

Total
Receipts

Total
Contributions

Byrd, Johnnie

$2,776,067

$2,622,859

$0

Gallagher, Douglas

$6,868,698

$247,695

$6,586,325

Klayman, Larry

$3,089,084

$2,797,261

$285,000

March, Sonya

$64,728

$5,089

$52,014

Martinez, Mel

$12,856,384

$9,807,505

$0

$16,240

$161

$24,095

McCollum, Bill

$4,552,319

$4,274,818

$12,693

Saull, Karen

$1,025,000

$0

$1,025,000

Smith, Bob Rep

$74,904

$66,779

$2,196

Webster, Daniel

$800,429

$769,384

Candidate

McClellan, Gwyndolyn

$0

This table shows that in that race only a single candidate, Larry
Klayman, kept personal contributions to a level close to $350,000.
The data suggest, at least for congressional races, either that candidates do not take the $350,000 threshold into account when making
personal contributions or that the campaign's spending demands
deprive them of the option of limiting personal contributions.
Minnesota triggers a waiver on the spending limit rather than disbursement of matching
§ 10A.31(7)(b) (2008).
245 Daggett v. Comm'n on Governmental Ethics & Election Practices, 205 F.3d 445, 469
(1st Cir. 2000); MINN. STAT. § 1OA.25(10)(1) (2008).
246 FED. ELECTION COMM'N, supra note 240.
244

funds.
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Although states have higher triggering thresholds 247 than the
$350,000 threshold in Davis, the facial nature 24 8 of the challenge in
Davis undermines this distinction. Unlike Randall, which focused on
inherently low contribution limits, Davis focused little on the adequacy of $350,000. In the Supreme Court's view, candidates have a
First Amendment right to spend their own money, and the Court has
never circumscribed that right to $350,000 or less.24 9 Similarly, candidates have a right to spend private contributions, and a difference of
$480,000 or $600,000 versus $350,000 does not alter the analogy from
the "Millionaire's Amendment" to state matching funds.
Some states trigger matching funds based on independent
expenditures as well. 250 Accounting for such expenditures can close
soft money loopholes, but they can also diminish the actual threshold
for candidate spending. For example, based on Minnesota's $480,000
trigger, if an organization there spent $130,000 on behalf of a privately-financed candidate, that candidate, like the one in Davis, may
spend only $350,000 before triggering a benefit for his opponent.
Therefore, matching independent expenditures can further suppress
the spending of a privately-financed candidate. The matching can also
diminish independent expenditures. As the parties making independent expenditures in Minnesota argued in Day v. Holahan, those parties would have a disincentive to spend if the government responded
by giving money to the opposing candidates. 251 Although courts of
appeals have also stated that one has no right to speak free from
252
response,22 deterring independent spending undermines Buckley's
justification for campaign finance laws. Buckley's per curiam opinion
reasoned that a contribution limit does not violate the First Amendment because it directed candidates to seek more donors and directed
donors who "would otherwise contribute amounts greater than the
247 For example, Kentucky set the trigger at the $1.8 million threshold, and Maine set the
general election trigger at $600,000. See Wilkinson v. Jones, 876 F. Supp. 916, 929 (W.D. Ky.
1995); ME. REV. STAT. ANN. tit. 21-A, § 1125(6), (8) (2008). Even Minnesota's trigger, set at
twenty percent of the $2.4 million general election spending limit, is as high as $480,000. MINN.
STAT. § 10A.25 (2008).
248 Davis v. FEC, 128 S. Ct. 2759, 2770 (2008).
249 Id. at 2771.

250 Maine has such a trigger. See Daggett v. Comm'n on Governmental Ethics & Election
Practices, 205 F.3d 445, 464 (1st Cir. 2000) (citing ME. REV. STAT. ANN. tit. 21(a), § 1125(9)
(2008)).
251 Day v. Holahan, 34 F.3d 1356, 1360 (8th Cir. 1994).
252 Daggett, 205 F.3d at 464.
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statutory limits to expend such funds on direct political expression. "253
A viable private financing system with contribution limits, then, cannot over-deter independent expenditures. Without such a viable system as an alternative to public financing, the spending limit in public
financing would no longer be voluntary.
Therefore, as much as Vote Choice held that the benefits and sacrifices of matching funds are roughly proportional, Davis may require
the opposite conclusion-that matching funds place on privatelyfinanced candidates a coercive burden that requires a compelling state
interest to justify.
D.

Compelling Interests Exist to Justify Public Financing Matching
Funds

A compelling state interest can justify a burden on candidate
spending. To the extent that state laws may burden the associational
rights of those making contributions and independent expenditures,
Buckley gave those rights a lower priority. In Buckley, the Supreme
Court considered donations and independent expenditures to be symbolic speech, the quality of which is not always tied to quantity. 25 4 The
primary concerns of Buckley and Davis were for personal contributions and candidate spending. 25 5 This Section examines whether burdens on personal contributions and candidate spending in the states
are narrowly drawn to a valid interest.
Although the majority opinion in Davis excluded the leveling of
candidate finances from being a compelling state interest, it did preserve the battling of corruption as a valid interest.256 The "Millionaire's Amendment" did not serve this latter interest because a
candidate who relied more on personal rather than outside contributions naturally suffers less influence from those contributors.2 57 Forcing candidates to rely less on personal wealth, then, may actually
increase corruption. 258 Public financing differs from the "Millionaire's
Amendment" in that it does serve the anti-corruption interest by
253 Buckley v. Valeo, 424 U.S. 1, 22 (1976) (per curiam).
254 Id. at 21.
255 Id. at 39.

256 See Davis v. FEC, 128 S. Ct. 2759, 2770 (2008); Richard Briffault, Davis v. FEC: The
Roberts Court's Continuing Attack on Campaign Finance Reform, 44 TuLSA L. REv. 475, 486,
494 (2009) (discussing other governmental interests not addressed by Davis).
257 See Davis, 128 S. Ct. at 2773.
258 See id.
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switching candidates from private contributions to public funds. 25 9
Davis provided little guidance on when public financing incentives
would be narrowly drawn to the anti-corruption interest. Matching
funds may serve such an interest but only in connection with the general public financing programs. As a whole, the majority of the federal courts of appeals have concluded that they are narrowly tailored
to the anti-corruption interest.2 6
Ultimately, whether matching fund programs are narrowly tailored might again depend on the facts. For example, when the Eighth
Circuit upheld Minnesota's waiver of its public financing limit in
Rosenstiel, the dissent opined that a "narrowly tailored" incentive
might allow for no more than the raising of a publicly-financed candidate's spending limit,2 61 but the majority rejected such a narrow
scope.262 On the other hand, the court in Day presented a scenario
where ninety-seven percent of Minnesota candidates already agreed
to a spending limit. 263 There, a factual basis existed to show that
matching funds, and even public financing, were unnecessarily overbroad in fighting corruption. The Supreme Court may adopt this statistical approach to examine the necessity of public funds.
Furthermore, as discussed in Part I, the Supreme Court has never
held that battling corruption is the only compelling state interest that
can justify campaign finance laws. The trend from Shrink Missouri to
Randall suggests a parallel interest in allowing non-incumbents to
conduct competitive campaigns. Justice Breyer's concurring opinion
in Shrink Missouri supported Missouri's contribution limit, 2 " whereas
his plurality opinion in Randall invalidated Vermont's limit. 265 The
two may be reconciled on the view that the lower contribution limit in
Randall harmed the non-incumbent's ability to raise enough funds to
259 See, e.g., Daggett v. Comm'n on Governmental Ethics & Election Practices, 205 F.3d
445, 456 (1st Cir. 2000).
260 See Kenneth N. Weine, Triggering the First Amendment: Why Campaign Finance Systems that Include "Triggers" are Constitutional, 24 J. LEGis. 223, 232 (1998).
261 Rosenstiel v. Rodriguez, 101 F.3d 1544, 1562 (8th Cir. 1996) (Lay, J., dissenting).
262 Id. at 1554 (majority opinion) ("[Bly allowing the publicly financed candidate to retain
the public subsidy, the State simply seeks to reward those who agreed to limit campaign expenditures and do so until their opponent has received or spent private money equal to what the
maximum direct state subsidy is. Accordingly, we have little difficulty concluding that the
expenditure limitations waiver is narrowly tailored to serve the State's interests.").
263 Day v. Holahan, 34 F.3d 1356, 1361 (8th Cir. 1994).
264 Nixon v. Shrink Mo. Gov't PAC, 528 U.S. 377, 404 (2000) (Breyer, J., concurring).
265 Randall v. Sorrell, 548 U.S. 230, 253 (2006).
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run a competitive campaign.26 6 Buckley itself noted that the law must
treat challengers and incumbents equally so that a contribution limit
does not prejudice challengers as a class.267 Justice Breyer has stated
that, in the context of campaign finance reform, the First Amendment
should "facilitate a conversation among ordinary citizens that will
encourage this informed participation in the electoral process. "268 He
reasoned that because "[a] small number of individuals and groups
underwrite a very large share of these [campaign] costs," high campaign costs can harm the public discourse. 269 Therefore, curbing high
campaign costs may represent a compelling interest in a non-incumbent candidate's ability to mount an effective campaign. Because
some commentators have viewed the Millionaire's Amendment as
extremely favorable to incumbents at the expense of self-funded challengers,270 the outcome in Davis is consistent with the compelling
interest that Justice Breyer suggested. The dissent in Davis likewise
expressed an interest in achieving parity against one candidate who
may have a significant fundraising advantage.27 1 Therefore, the
Court's language supports the view that compelling governmental
interests exist to justify matching fund programs.
Because matching funds reduce a candidate's reliance on private
contributions, they can reduce the appearance of corruption and compensate for the fundraising disadvantages of non-incumbent candidates. Therefore, matching funds narrowly serve two potential,
compelling state interests. These interests justify the burdens that
matching funds may impose on candidates' First Amendment speech.
CONCLUSION

Although Buckley v. Valeo initially upheld public financing as a
voluntary program with benefits and burdens, candidates have repeatedly challenged such programs. The First, Fourth, Sixth, Eighth, and
Ninth Circuits have addressed such challenges and have upheld
266 Id. at 261.

267 Buckley v. Valeo, 424 U.S. 1, 32 (1976) (per curiam).
268 STEPHEN BREYER, AcTIVE LIBERTY: INTERPRETING OUR DEMOCRATIC CONSTITUTION

46 (Vintage Books 2006) (2005).
269 Id.

270 Michael S. Kang, To Here from Theory in Election Law, 87 TEX. L. REV. 787, 803
(2009) (book review).
271 Davis v. FEC, 128 S. Ct. 2759, 2782 (2008) (Stevens, J., dissenting).
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matching funds based on the spending and contributions of candidates
who do not participate in state public financing programs.2 72 The
courts reasoned that public financing does not confer an enormous
advantage on participants because the benefits of public financing are
balanced by its burdens. In addition, they refused to equate the benefit of a participant with a burdensome disadvantage to the non-participant. The Supreme Court, however, recently equated the two in
Davis v. FEC. The Court's reasoning undermines that of the courts of
appeals, and strongly suggests that public financing matching funds
and asymmetrical contribution limits impose an unconstitutional burden on non-participating candidates in the absence of a compelling
state interest that justifies the burden.273 Nevertheless, Davis v. FEC
did not disturb the relation of public financing to a compelling state
interest. The weight of decisions from the courts of appeals suggests
that a public financing system with matching funds is still narrowly
tailored to the interest of battling corruption or the appearance of corruption and to an interest in providing viable campaigns for challengers against the advantages of incumbents. Therefore, the matching
funds of state campaign finance laws are likely still constitutional.

272

See supra Part II.

273 Davis, 128 S. Ct. at 2772-73.

