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INTRODUCTION

In 1993, the federal government adopted a groundbreaking policy
permitting homosexuals to serve in the United States armed forces for
the first time in modern history, a policy that remains in force today.'
Popularly known as "Don't Ask, Don't Tell" (DADT), the policy permits homosexuals to serve in the military on the condition that they
remain celibate and neither disclose their sexual orientation nor speak
about homosexual relationships during their term of service. 2 Only
when a homosexual servicemember demonstrates some cause that he
or she has an intent or propensity to engage in homosexual acts may a
military commander investigate his or her sexuality.'
In the 2003 case of Lawrence v. Texas, the Supreme Court of the
United States recognized a liberty right of adults to engage in private
sexual conduct under the Due Process Clause of the Fourteenth
Amendment.' Although the Supreme Court recognized this right for
civilians, Congress has for generations authorized discrimination
* George Mason University School of Law, J.D. Candidate, May 2010; University of Notre
Dame, B.A. Political Science, magna cun laude, 2007. 1 would like to thank William J. Fugelsang (U.S. Army, 1956-1958), Edward J. Fugelsang, Jr. (U.S. Army, 1951-1953), Edward J.
Fugelsang, Sr. (U.S. Army, World War 1), and James P. Lyons (U.S. Merchant Marine, World
War II).
I See, e.g., Les Aspin, U.S. Sec'y of Def., & Jamie Gorelick, Gen. Counsel, Dep't of Def.,
News Conference Regarding the Regulations on Homosexual Conduct in the Military (Dec. 22,
1993) (transcript available in the Stanford Law School Library), available at http://
dont.stanford.edu/regulations/NewsConf.pdf [hereinafter Les Aspin News Conference].
2 See id. (referring to the new policy as "Don't ask; Don't tell; Don't pursue"); see also 10
U.S.C. § 654(b)(1)-(3) (2006).
3 See Chad C. Carter & Antony Barone Kolenc, "Don't Ask, Don't Tell": Has the Policy
Met its Goals?, 31 U. DAYTON L. REV. 1, 6 n.34 (2005) (citing various military regulations implementing the policy throughout all branches of the military).
4 See Lawrence v. Texas, 539 U.S. 558. 578-79 (2003).
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based on sexual orientation against Americans serving in the armed
forces.' In fact, for the greater part of the twentieth century, the U.S.
military imposed a complete ban on homosexuals serving in its ranks.'
Lawrence failed to make clear whether the Court had created a "fundamental" right to engage in private sexual conduct and, if it had,
whether DADT unconstitutionally abridged that right by prohibiting
homosexual servicemembers from engaging in or even discussing intimate homosexual relationships while in the military.'
In recent years, DADT has become increasingly prominent as
societal attitudes toward homosexuality continue to evolve. Many
political leaders, including President Barack Obama, have vowed to
repeal DADT and allow homosexual servicemembers to serve openly
in our country's armed forces.' It remains unclear, however, when
such a repeal might happen and whether the political will to follow
through even exists.' Given the issue's complexity and the likelihood
of contentious debate-potentially exacerbated by escalating violence
in Afghanistan-numerous reports have suggested President Obama
and Congress will not address DADT as quickly as some expect."o
Until such time, debate will continue over the post-Lawrence constitutionality of DADT. Should the policy not meet its demise through
political means, then legal challenges to DADT will inevitably attract
greater attention.
5 See generally William A. Woodruff, Homosexuality and Military Service: Legislation,
Implementation, and Litigation, 64 UMKC L. REv. 121, 128-32 (1995); Daniel R. Plane, Don't
Mess with "Don't Ask, Don't Tell," 79 MARo. L. REv. 377, 381-84 (1995).
6 See Woodruff, supra note 5, at 128-32; Plane, supra note 5, at 381-84.
7 See, e.g., Cook v. Gates, 528 F.3d 42, 51-52 (1st Cir. 2008) (documenting the different
standards the federal courts have applied in attempting to resolve this uncertainty, which have
led to divergent conclusions).
8 See, e.g., Elisabeth Bumiller, After Campaign Push, Obama Cultivates Military, N.Y.
TIMEs, Jan. 31, 2009, at A14, available at http://www.nytimes.com/2009/01/31/us/politics/31
memo.html?ref=politics; Sheryl Gay Stolberg, Obama Pledges Again to End 'Don't Ask, Don't
Tell,' N.Y. TIMES, Oct. 10, 2009, at A24, available at http://www.nytimes.com/2009/10/11/us/politics/l1speech.html; John Roberts & Scott J. Anderson, Obama Aide: Ending 'Don't Ask, Don't
Tell' Must Wait, CNN, Jan. 15, 2009, http://www.cnn.com/2009/POLITICS/01/14/obama.gays.military/.
9 See, e.g., Bumiller, supra note 8; Roberts & Anderson, supra note 8.
10 See, e.g., Jennifer Bendery, Frank: Democrats Punting on 'Don't Ask, Don't Tell' Until
2010, ROLL CALL, Apr. 23, 2009, http://www.rollcall.com/news/34244-1.html?type=printerfriendly; Jennifer Bendery & Steven T. Dennis, CongressionalDemocrats to Wait on 'Don't Ask,
Don't Tell,' ROLL CALL, Dec. 24, 2008, http://www.rollcall.com/news/30978-1.html?type=printerfriendly; Posting of Elisabeth Bumiller to The Caucus, http://thecaucus.blogs.nytimes.com/2009/
04/16/gates-cautious-on-repeal-of-ban-on-gays-in-military/?apage=3 (Apr. 16, 2009, 6:23 pm
EST).
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This Comment summarizes existing legal challenges to DADT
and argues for the adoption of a jurisprudence affirming its constitutionality. Part I provides a brief history of DADT and the growth of
due process rights under the Fourteenth Amendment. Part II summarizes the holding and import of Lawrence. Part III gives an overview
of two due process challenges to DADT that were recently decided by
the federal courts, one of which applied an intermediate standard of
review in upholding DADT and the other of which stands to apply a
very different heightened scrutiny test that seems hostile to DADT.
Part IV discusses precedent supporting the constitutionality of DADT
and offers select public policy rationales for safeguarding its legal
foundation. Finally, Part V prescribes a due process jurisprudence
capable of securing DADT's constitutional foundation. This Part concedes that Lawrence permanently terminated the applicability of
rational basis review to restrictions on private, consensual adult sexual
activity, and that it is consequently inappropriate to apply rational
basis review to DADT's abridgment of homosexual privacy rights.
This Part then suggests that strict scrutiny review is impractical
because it is too rigid for contexts like the military. It argues that
DADT is merely the latest of many examples illustrating the imprudence of applying strict scrutiny review to the military. Part V-and
this Comment-concludes that these considerations dictate the only
remaining approach for evaluating state-sponsored, sexual orientation-based discrimination under the Due Process Clause: the adoption of an. intermediate balancing jurisprudence capable of
accommodating DADT .through deference to recognized military
needs.
I.

THE CONTEXT: DON'T ASK, DON'T TELL AND DUE PROCESS
RIGHTS

This Part summarizes DADT's origin, policy rationale, and legal
effect. It also traces the development of modern due process jurisprudence and its various standards of review. This background provides a
basis for understanding how subsequent developments stand to
impact DADT in the future.
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Don't Ask, Don't Tell and 10 U.S.C. § 65411

"Don't Ask, Don't Tell" is the popular term for the regulatory
policy governing homosexual servicemembers in the U.S. military,
implemented pursuant to 10 U.S.C. § 654.12 This federal provision
prohibits "persons who demonstrate a propensity or intent to engage
in homosexual acts" from serving in the armed forces of the United
States.13 Section 654(a)(15) summarizes the rationale underlying
DADT: "The presence in the armed forces of persons who demonstrate a propensity or intent to engage in homosexual acts would create an unacceptable risk to the high standards of morale, good order
and discipline, and unit cohesion that are the essence of military capability." 14 Section 654 prohibits any person from engaging in homosexual conduct, disclosing his or her sexual orientation, or speaking about
any personal homosexual relationships, including marriages or other
familial details, while serving in the armed forces." Though not codified within 10 U.S.C. § 654, the policy as implemented by the Department of Defense also provides that a commander may initiate an
investigation into a servicemember's sexuality only if he has credible
information to that effect. 16
i For a concise overview of DADT's origin and practical effect, see Arthur A. Murphy,
Leslie M. MacRae & William A. Woodruff, Gays in the Military: What About Morality, Ethics,
Characterand Honor?, 99 DICK. L. REv. 331, 331-33 (1995).
12 See Cook v. Gates, 528 F.3d 42, 45 (1st Cir. 2008) (identifying the statutory basis for
DADT in the federal code); Les Aspin News Conference, supra note 1. Although frequently
misidentified with each other, 10 U.S.C. § 654 and "Don't Ask, Don't Tell" are not synonymous.
The former is a federal law passed by Congress; the latter is the corresponding enforcement
policy introduced by President Bill Clinton. See, e.g., Elaine Donnelly, Constructing the Co-ed
Military, 14 DUKE J. GENDER L. & POL'Y 815, 907-08 (2007). However, unless this distinction is
immediately relevant to the discussion at hand, this Comment employs the acronym "DADT" in
reference to the overall policy governing homosexual servicemembers in the armed forces.
13 10 U.S.C. § 654(a)(15) (2006); 10 U.S.C. § 654(b)(1)(A-E) (2006).
14 10 U.S.C. § 654(a)(15) (2006). Congress also made fourteen other findings "explaining
the reasons for the law. Among them are that '[s]uccess in combat requires military units that
are characterized by high morale, good order and discipline, and unit cohesion,' that 'military
society is characterized by . . . numerous restrictions on personal behavior, that would not be
acceptable in civilian society,' that military standards 'regulate a member's life for 24 hours each
day,' and that living conditions are sometimes 'characterized by forced intimacy with little or no
privacy."' See Witt v. Dep't of the Air Force, 548 F.3d 1264, 1277 (9th Cir. 2008) (denying en
banc review) (Kleinfeld, J., dissenting) (internal citations omitted).
15 10 U.S.C. § 654(b)(1)-(3) (2006).
16 Carter & Kolenc, supra note 3 (citing various military regulations discussing how investigations into servicemembers' sexuality are to occur).
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DADT was adopted in 1993 as a compromise measure after the
1992 presidential campaign, in which candidate Bill Clinton promised
to allow homosexuals to serve openly in the military.1 7 The policy represented a departure from the once total ban on homosexual military
service."s The Department of Defense began implementing the policy
on July 19, 1993,19 before Congress codified 10 U.S.C. § 654 on
November 30, 1993.20 The policy remains in force today.
B.

Substantive Due Process and Judicial Review

The Fifth Amendment to the U.S. Constitution, ratified in 1791,
prevents the federal government from depriving any person "of life,
liberty, or property, without due process of law."21 Federal legislation,
including DADT, is tested under this clause by the same rules used to
test the validity of state legislation under the Due Process Clause of
the Fourteenth Amendment.22 The Fourteenth Amendment, adopted
in the aftermath of the Civil War, states in Section 1 that "[no State
shall] deprive any person of life, liberty, or property, without due process of law." 23 These amendments substantively guarantee due process by imposing unenumerated restrictions on what laws may do.2 4
Substantive due process gives courts considerable power to strike
down state and federal statutes that prohibit or restrict various activities. 25 Courts have interpreted the clause as protecting those fundamental rights "implicit in the concept of ordered liberty." 26
17 Id. at 2-3.

18 See Woodruff, supra note 5, at 128-32; Plane, supra note 5, 381-84.
19 See Memorandum from Les Aspin, Sec'y of Def., to the Sec'y of the Army, Sec'y of the
Navy, Sec'y of the Air Force, and Chairman, Joint Chiefs of Staff on Policy on Homosexual
Conduct in the Armed Forces (July 19, 1993), available at http//:www.dod.gov/pubs/foilreading-room/784.pdf.
20 Carter & Kolenc, supra note 3, at 6.
21 U.S. CONST. amend. V.
22 See 16B AM. JUR. 2D Constitutional Law § 798 (2009).
23 U.S. CONST. amend. XIV, § 1.
24 Washington v. Glucksberg, 521 U.S. 702, 755-56 (1997) ("[W]e are dealing with a claim
to one of those rights sometimes described as rights of substantive due process and sometimes as
unenumerated rights, in view of the breadth and indeterminacy of the 'due process' serving as
the claim's textual basis").
25 See, e.g., Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833
(1992) (striking down state law requiring spousal notification before an abortion procedure
occurs); Roe v. Wade, 410 U.S. 113 (1973) (striking down state law making it a crime to assist a
woman in procuring an abortion).
26 See, e.g., Palko v. Connecticut, 302 U.S. 319, 325 (1937).

CIVIL

242

RIGHTS LAW JOURNAL

[Vol. 20:2

The Supreme Court has held that many freedoms not appearing
in the plain text of the Constitution are nevertheless protected by due
27
process. When examining substantive due process challenges, the
Court generally looks first to see whether a "fundamental right" has
been violated, examining whether an asserted right is deeply rooted in
the history and traditions of the United States. 28 If the Court establishes that an asserted right is a fundamental one, the Court applies a
standard of review known as "strict scrutiny," inquiring into whether a
"compelling" state interest justifies violation of that right and, if so,
whether the law abridging that right is "narrowly tailored" to advance
the state interest.29 If an asserted right is not a "fundamental" one,
however, the Court generally applies a "rational basis" test, inquiring
into whether the violation of the right is reasonably related to a legitimate state purpose. 3 0 Under the rational basis test, therefore, an individual challenging a state action must show that there is no rational
relationship between that action and a legitimate state purpose. In
addition, there is also a middle level of judicial review called "intermediate" or "heightened" scrutiny. This level of review is primarily
reserved for equal protection rather than due process cases.31
Depending on one's reading of Lawrence v. Texas, the case may have
adopted such a standard in enunciating the due process right of adults
to engage in private consensual sex.3 2
27 See, e.g., Eisenstadt v. Baird, 405 U.S. 438 (1972) (holding that unmarried persons have a
right to possess contraceptives); United States v. Laub, 385 U.S. 479 (1966) (recognizing a right
to travel under the due process clause).
28 See, e.g., Nan D. Hunter, Living with Lawrence, 88 MINN. L. REv. 1103, 1116 (2004)
("[C]ourts have asked first whether the right claimed was fundamental; based on the answer to
that question, the next inquiry was whether the state's interest was compelling or whether it had
a rational basis. The state had to demonstrate that its law served some harm-reduction goal only
if the individual right was classified as fundamental . . . .").
29 See, e.g., Roe, 410 U.S. at 155-56 (describing strict scrutiny review); see also Witt v. Dep't
of the Air Force, 527 F.3d 806, 817 (9th Cir. 2008) ("Substantive due process cases typically
apply strict scrutiny in the case of a fundamental right and rational basis review in all other cases.
When a fundamental right is recognized, substantive due process forbids the infringement of that
right 'at all, no matter what process is provided, unless the infringement is narrowly tailored to
serve a compelling state interest.' Few laws survive such scrutiny . . . .") (citation omitted).
30 See Steffan v. Perry, 41 F.3d 677, 686-87 (D.C. Cir. 1994) (indicating that rational basis
review asks whether there is a legitimate state interest and whether the statute or regulation is
rationally related to achieving that interest).
31 JEFFREY M.

SHAMAN, CONSTITUTIONAL INTERPRETATION:

ILLUSION AND REALITY 72

(2001) (As of 2001, the intermediate scrutiny standard had not appeared in a due process case).
32 See Lawrence v. Texas, 539 U.S. 558 (2003); see also Sell v. United States, 539 U.S. 166
(2003) (applying "a heightened level of scrutiny to a substantive due process claim," which bore
a similarity to intermediate scrutiny in equal protection cases).
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In the latter half of the twentieth century, the Supreme Court
continued adding to a growing array of substantive due process rights
when it struck down legislation that regulated personal issues like
bodily integrity, 3 3 marriage, 3 4 and sexuality.35 For example, although
the right of privacy is not expressly mentioned in the Constitution, the
Supreme Court recognized such a right in Griswold v. Connecticut.36
In that case, the Court held that a criminal prohibition on a married
couple's use of contraceptives violated a judicially enforceable, fundamental right to privacy.37 Although Griswold did not explicitly rest its
finding of a constitutionally-guaranteed right to privacy on the Due
Process Clause," the Supreme Court now uses the Due Process
Clause as the prevailing basis for enunciating unenumerated privacy
rights.39
II.

LAWRENCE

V. TEXAS

This Part summarizes the legal context in which Lawrence arose,
and then outlines its facts and procedural history. It concludes by
relating Lawrence's basic holding and its immediate repercussions.
This background provides a basis for appreciating the case's uncertain
implications, especially with respect to DADT.

33 See, e.g., Rochin v. California, 342 U.S. 165 (1952) (bodily integrity violated when police
ordered doctors to pump suspect's stomach to obtain evidence of drugs); Screws v. United
States, 325 U.S. 91 (1945) (bodily integrity violated where a citizen was beaten to death in police
custody).
34 See, e.g., Loving v. Virginia, 388 U.S. 1 (1967) (overturning state miscegenation statute
on right-to-marry grounds).
35 See, e.g., Griswold v. Connecticut, 381 U.S. 479 (1965) (law prohibiting distribution of
contraceptives to married persons ruled unconstitutional).
36 Id.

37

Id. at 485-86.
38 The majority in Griswold reached its holding by extrapolating an implied privacy right
from various provisions in the Bill of Rights. See id. at 484-87. Only Justice Harlan's concurrence relied on the Due Process Clause as a basis for unenumerated privacy rights. See id. at
499-502 (Harlan, J., concurring).
39 See generally Daniel 0. Conkle, Judicial Activism and Fourteenth Amendment Privacy
Claims: The Allure of Originalism and the Unappreciated Promise of Constrained Nonoriginalism, 14 NEXUS: CHAP. J. L. & POL'Y 31 (2009).
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State-Sponsored Discriminationon the Basis of Sexual
Orientation and the Precedent of Bowers v. Hardwick

In 1986, the Supreme Court in Bowers v. Hardwick upheld the
constitutionality of a Georgia law criminalizing oral and anal sex
between consenting adults.4 0 The Court held that constitutional privacy rights, first recognized in Griswold, did not extend to private,
consensual sodomy.4 1
The Court in Bowers framed the legal question before it as
whether the Constitution confers "a fundamental right upon homosexuals to engage in sodomy."42 The Court ultimately held that "to
claim .

.

. a right to engage in such conduct is 'deeply rooted in this

Nation's history and tradition' or 'implicit in the concept of ordered
liberty' is, at best, facetious."4 3 This finding therefore triggered
rational basis review, and the Court held that the presumptive view of
a majority of the Georgia electorate-that homosexual sodomy is
immoral and unacceptable-provided the requisite rational basis for
enactment of the anti-sodomy statute.44
In 2003, the Supreme Court overruled Bowers in Lawrence v.
Texas. 45 Lawrence most likely invalidated all state anti-sodomy laws
governing private consensual conduct between adults.4 6 The full
scope of its implications, however, remains uncertain; its holding has
been the subject of much debate regarding whether it classified the
right to engage in homosexual sodomy as "fundamental" and what
standard of review it applied in upholding that right under the specific
facts before the Court.4 7 Before summarizing the range of views on
this point, it is helpful to relate the particular facts of Lawrence.
40

Bowers v. Hardwick, 478 U.S. 186, 196 (1986).

41 Id. at 192-95.
42

Id. at 190.

43 Id. at 194.
44 Id. at 196; see also Plane, supra note 5, at 396 (1995) ("[B]y finding that there was no
fundamental [right] to engage in homosexual sex, the holding of Bowers v. Hardwick effectively
stifled the use of substantive due process as a means of overturning the military's ban on
homosexuality.").

See Lawrence v. Texas, 539 U.S. 558, 569-79 (2003).
Id. at 569-79.
47 See CONGRESSIONAL RESEARCH SERVICE, HOMOSEXUALS AND U.S. MILITARY POLICY:
CURRENT ISSUES 14 (2008), available at http://www.fas.org/sgp/crs/misc/RL30113.pdf [hereinafter CRS REPORT ON HOMOSEXUALS AND U.S. MILITARY POLICY].
45

46
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Facts, ProceduralHistory, and Issue

In September 1998, petitioners John Lawrence and Tyron Garner
were engaged in consensual anal sex in Lawrence's Houston-area
apartment when Harris County Sheriff's Deputy Joseph Quinn
entered the unlocked apartment and arrested them.4 8 The deputy
entered pursuant to probable cause on a report of a weapons disturbance.4 9 The two men were charged with violating a Texas anti-sodomy statute that made it a Class C misdemeanor to "engage[] in
deviate sexual intercourse with another individual of the same sex,"
including both anal and oral sex."o Both men were convicted before a
justice of the peace.'
The Texas Court of Criminal Appeals declined review, but the
case reached the Supreme Court of the United States in December
2002 when the Court granted plaintiffs a writ of certiorari.5 2 The
issues addressed by the Supreme Court included: (1) whether the
petitioners' criminal convictions for adult consensual sexual intimacy
in their home violated their interest in liberty and privacy under the
Due Process Clause of the Fourteenth Amendment; and (2) whether
Bowers should be overruled.
C.

Holding and Implications

The Supreme Court voted 6-3 to overrule Bowers, with five Justices holding that the Texas statute violated the Due Process Clause of
the Fourteenth Amendment.54 The Court stated that the anti-sodomy
statute "further[ed] no legitimate state interest which [could] justify its
intrusion into the personal and private life of the individual." 5 Justice
Kennedy's majority opinion "marked out a constitutional safe harbor
for private homosexual conduct between consenting adults in the civil48 Lawrence, 539 U.S. at 562-63.
49 Id. at 562.
50 Id. at 563-64.
51 Id. at 563.

52 Lawrence v. Texas, 537 U.S. 1044 (2002) (granting certiorari).
53 Lawrence v. Texas, 539 U.S. 558, 564 (2003).
54 Id. at 558. Justice O'Connor reached the same result on equal protection grounds. See
id. at 579-85 (O'Connor, J., concurring).
55 Id. at 578.

246

CIVIL

RIGHTS LAW JOURNAL

[Vol. 20:2

ian sphere."56 Notably, however, Justice Kennedy did not extend his
opinion to require formal state recognition of such relationships."
Perhaps intentionally, Lawrence is silent regarding the level of
scrutiny it applied in its Fourteenth Amendment due process analysis." Since the majority opinion nowhere uses the term "fundamental
right" in reference to homosexual sodomy,5 9 it leaves open the question of what level of scrutiny should be applied to laws implicating
private homosexual activity: rational basis scrutiny (which gives great
deference to Congress and state legislatures) or strict scrutiny (which
virtually always results in invalidation of the state action). Although
the Court ultimately struck down the Texas statute on due process
grounds, Justice Kennedy's majority opinion used language supporting "the recognition of a protected liberty interest."o This ambiguous
treatment has created confusion in subsequent due process challenges
touching on homosexual rights, particularly in challenges to DADT. 61
In dissent, Justice Scalia noted that the majority opinion in Lawrence did not appear to apply strict scrutiny, the standard of review
that would have been appropriate had the majority recognized a "fundamental right."6 2 Presumably, had Lawrence implicated a fundamental right, any burden on that right could have been upheld only if it
were narrowly tailored to further a compelling state interest. 63 Many
56 CRS REPORT ON HOMOSEXUALS AND U.S. MILITARY POLICY, supra note 47, at 22.
57 Lawrence, 539 U.S. at 578 ("[The present case] does not involve whether the government

must give formal recognition to any relationship that homosexual persons seek to enter.").
58 See Witt v. Dep't of the Air Force, 527 F.3d 806, 814-17 (9th Cir. 2008) (describing Lawrence's standard of review).
59 See Lawrence, 539 U.S. at 562-79.
60 See Cook v. Gates, 528 F.3d 42, 52 (1st Cir. 2008) ("Lawrence associated the right at
issue with the core constitutional rights of 'freedom of thought, belief, and expression,' rights
which undoubtedly mandate special protection under the Constitution. It also stated that 'liberty gives substantial protection to adult persons in deciding how to conduct their private lives in
matters pertaining to sex.' And it concluded its analysis by stating that the 'right to liberty under
the Due Process Clause' allowed the petitioners to engage in 'private sexual conduct' . . . . Such
language strongly suggests that Lawrence identified a protected liberty interest.") (internal citations and quotations omitted).
61 See, e.g., Witt, 527 F.3d at 822 (Canby, J., concurring and dissenting) ("As the majority
opinion correctly recognizes, the Supreme Court's opinion in Lawrence never unambiguously
states what standard of review it is applying.").
62 Lawrence v. Texas, 539 U.S. 558, 586 (2003) (Scalia, J., dissenting).
63 Compare Washington v. Glucksberg, 521 U.S. 702, 721 (1997) (quoting Reno v. Flores,
507 U.S. 292, 302 (1993) (declining to recognize a due process right to assisted suicide because
assisted suicide is not a fundamental liberty interest and because a ban on the practice furthered
compelling state interests such as the preservation of human life), with Maher v. Roe, 432 U.S.
464, 489 (1977) (Brennan, J., dissenting) (holding that the state of Connecticut had unduly bur-
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believe that Lawrence applied a third, intermediate standard between
that of rational basis review and strict scrutiny.' Justice Scalia himself
described the Lawrence standard as "an unheard-of form of rationalbasis review that will have far-reaching implications beyond this
case."" One commentator has argued that Lawrence introduced an
altogether new method of substantive due process analysis.6 6 She suggests that the Court intended to abandon its old method of determining the appropriate level of scrutiny because analyzing whether
particular rights were "fundamental" had become restrictive and irrelevant.6 7 The federal courts of appeals have interpreted Lawrence's
mandate in various ways." The First Circuit summarizes the resulting
split as follows:
Some have read Lawrence to apply a rational basis approach. Others
see the case as applying strict scrutiny. And a third group view the
case as applying a balancing of state and individual interests that cannot be characterized as strict scrutiny or rational basis. Lawrence's
doctrinal approach is "difficult to pin down." 69
dened the fundamental right of pregnant women to be free to choose to have an abortion
because the state had advanced no compelling state interest to justify its interference in that
choice).
6 See, e.g., Donald L. Beschle, Lawrence Beyond Gay Rights: Taking the Rationality
Requirement for Justifying Criminal Statutes Seriously, 53 DRAKE L. REV. 231, 276 (2005); John
G. Culhane, Writing on, Around and Through Lawrence v. Texas, 38 CREIGHTON L. REV. 493,
494-97 (2005); Nancy C. Marcus, Beyond Romer and Lawrence: The Right to Privacy Comes out
of the Closet, 15 COLUM. J. GENDER & L. 355, 358 (2006); Jerald A. Sharum, Comment, Controlling Conduct: The Emerging Protection of Sodomy in the Military, 69 ALE. L. REV. 1195. 1202
(2006); Posting of Dale Carpenter to The Volokh Conspiracy, http://volokh.com/posts/12131361
85.shtml (June 10, 2008, 6:16 pm EST) ("One group of courts believes that Lawrence was a
rational-basis case; another group believes Lawrence was somewhere between rational basis and
strict scrutiny; and a few courts and some commentators suggest it was a fundamental-right
case.").

65 Lawrence, 539 U.S. at 586 (Scalia, J., dissenting) (citation omitted).
66 See Hunter, supra note 28. at 1116-23.
67 Id. at 1116 ("In Lawrence, the approach was different. The Court found that the state's
intrusion into private sexual life was impermissible absent a showing by the state that it was
justified by more than the desire to promote certain concepts of morality. The Court's conspicuous failure to use any of the terms that we have come to expect in sodomy cases-'fundamental
right' or 'compelling state interest,' for example, in addition to 'privacy'-tells us that the Court
found the applicability of those terms to be irrelevant.").
68 See, e.g., Cook v. Gates, 528 F.3d 42, 51-52 nn.5-7 (1st Cir. 2008) (listing many cases
applying rational basis review, strict scrutiny, and a standard balancing state and individual interests that cannot be classified as strict scrutiny or rational basis).
69 Id. at 51-52 (quoting Hunter, supra note 28, at 1103).
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Before expounding any principles that may help resolve this confusion in relation to the constitutionality of DADT, it is helpful to
consider the interpretations of Lawrence advanced by two circuit
courts of appeals in DADT-related cases.
1II.

INTERPRETATIONS AND APPLICATIONS OF LAWRENCE

TO

DADT
This Part describes two recent circuit court cases"o that challenged
the constitutionality of DADT under the Due Process Clause.
Decided within three weeks of each other, the cases involved plaintiffs
who asserted that Lawrence recognized a fundamental liberty right.7 '
They argued that this right triggered strict scrutiny review or, in the
alternative, either intermediate scrutiny or some other standard more
demanding than mere rational basis review.72 They argued that
because DADT implicates the same fundamental right as Lawrence,
DADT must undergo the same due process analysis as did the Texas
anti-sodomy law. The circuit courts agreed that Lawrence recognized
a fundamental liberty interest requiring a heightened or intermediate
standard of review, but they offered two entirely different tests likely
to result in inconsistent outcomes.
A.

Witt v. Department of the Air Force

In Witt v. Department of the Air Force, plaintiff Major Margaret
Witt was discharged from the Air Force as a reservist nurse due to her
sexual relationship with a civilian woman.7 4 Witt sued the Air Force
and the Secretary of Defense, alleging that DADT violates substantive due process and that "Lawrence effectively overruled [a number
of earlier Ninth Circuit cases] by establishing a fundamental right to
engage in adult consensual sexual acts," including homosexual conduct. On that basis, she argued that Lawrence required the Ninth
70 Cook, 528 F.3d 42 (1st Cir. 2008); Witt v. Dep't of the Air Force, 527 F.3d 806 (9th Cir.
2008).
71 Brief of Appellant at 17-18, Witt, 527 F.3d 806 (No. 06-35644), 2006 WL 3623332; Brief of
Plaintiffs-Appellants at 14-15, Cook, 528 F.3d 42 (No. 06-2313), 2006 WL 4035217.
72 Brief of Appellant, supra note 71, at 14-24; Brief of Plaintiffs-Appellants, supra note 71,
at 13-17.
73 See Cook, 528 F.3d at 52-56; Witt, 527 F.3d at 816-19.
74 Witt, at 809-10.
75 Id. at 809, 813.
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Circuit to subject DADT to either strict or heightened scrutiny.76 The
Air Force responded that Lawrence applied only rational basis review,
and that the Ninth Circuit's decisions in its pre-Lawrence cases, in
which it applied rational basis review, preserved DADT's vitality. 7
The Ninth Circuit agreed with Witt, at least partially, holding that
Lawrence requires "something more than traditional rational basis
review."" The court then crafted a new form of intermediate or
heightened scrutiny to apply to the case, before ultimately remanding
to the district court for further fact finding."
In coming to this conclusion, the Ninth Circuit reasoned deductively, claiming that the standard of review applied in Lawrence was
inconsistent with rational basis review.o According to the court,
because Lawrence reasoned that the Texas anti-sodomy statute furthered "[no legitimate state interest] which [could] justify its intrusion
into the personal and private life of the individual," it implied that a
fundamental right was at issue." The Ninth Circuit reasoned that if
the Supreme Court had intended to invoke rational basis review, the
Court would not have identified the lack of a state interest justifying
an intrusion on the plaintiff's liberty interest, because rational basis
review permits any reasonable state interest whatsoever to justify an
intrusion.8 2
Although the Ninth Circuit determined that Lawrence did not
compel rational basis review, it also declined to apply strict scrutiny
review in Witt because Lawrence had not alluded to "narrow tailoring" or a "compelling state interest."83 Instead, the court turned to
Sell v. United States,84 a 2003 Supreme Court case that applied a
heightened level of scrutiny to a substantive due process claim. The
Ninth Circuit noted that Sell's standard of review "expands upon the
76 Brief of Appellant, supra note 71, at 17-18.
77 See Witt, 527 F.3d at 813 (citing Holmes v. Cal. Army Nat'l Guard, 124 F.3d 1126, 1136
(9th Cir. 1997); Philips v. Perry, 106 F.3d 1420, 1425-26 (9th Cir. 1997)).
78 Id.
79 Id. at 818-21.
80 Id. at 817.
81 Id.
82 Id.

83 Witt v. Dep't of the Air Force, 527 F.3d 806, 818 (9th Cir. 2008). Although in agreement
with the Eleventh Circuit that Lawrence did not apply strict scrutiny, the Ninth Circuit also
stated that the Eleventh Circuit in an earlier case had failed to appreciate the liberty interest and
"heightened-scrutiny balancing" that were hallmarks of Lawrence. Id. at 818 n.6.
84 Sell v. United States, 539 U.S. 166 (2003).
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analysis performed in Lawrence" and bears a similarity to intermediate scrutiny in equal protection cases.85
As the Ninth Circuit explained, Sell considered whether the Constitution permits the government to forcibly administer antipsychotic
drugs to a mentally ill defendant in order to render him competent to
stand trial.8 6 The Supreme Court recognized the defendant's liberty
interest in "avoiding the unwanted administration of antipsychotic
drugs," against which it balanced the state interest in "providing
appropriate medical treatment to reduce the danger that an inmate
suffering from a serious mental disorder represents to himself or
others."" In doing so, the Court "required the state to justify its
intrusion into [the] individual's recognized liberty interest against forcible medication."" According to the Ninth Circuit, this was analogous to how Lawrence had determined that Texas would have had to
"justify its intrusion into the personal and private life of the individual" in order to save its anti-sodomy statute. 9
As the Ninth Circuit recognized, the heightened scrutiny test
applied in Sell consisted of four prongs: (1) whether there were
"important" governmental risks at stake; (2) whether the involuntary
medication would have "significantly further[ed]" state interests; (3)
whether the involuntary medication was "necessary" to further those
interests; and (4) whether the administration of the drugs would be
medically appropriate.9 o The Ninth Circuit adopted the first three Sell
prongs in analyzing Major Witt's claim and dropped the fourth due to
its irrelevance in the DADT context. 9' Thus, the court crafted a
"heightened scrutiny balancing analysis" 92 with which to assess

85 Wit, 527 F.3d at 818 n.7.
86 Id. at 818 (citing Sell v. United States, 539 U.S. 166, 169 (2003)).
87 Id. (quoting Sell, 539 U.S. at 178).
88 Id.

89 Id. (quoting Lawrence v. Texas, 539 U.S. 558, 578 (2003)).
90 Id. at 818-19 (quoting Sell, 539 U.S. at 180-81). This test is distinct from strict scrutiny,
which simply upholds a fundamental right "unless the infringement is narrowly tailored to serve
a compelling state interest." Id. at 817 (internal citation omitted).
91 Witt v. Dep't of the Air Force, 527 F.3d 806, 819 (9th Cir. 2008).
92 One scholar styles it as a "mixed intermediate-strict scrutiny test." See Posting of
Eugene Volokh to The Volokh Conspiracy, http://volokh.com/posts/1211395364.shtml (May 21,
2008, 14:42 EST) [hereinafter Volokh May 21 Post].
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DADT, something it held that Lawrence required.9 3 The court articulated its resulting test as follows:
[W]hen the government attempts to intrude upon the personal and
private lives of homosexuals, in a manner that implicates the rights
identified in Lawrence, the government must advance an important
governmental interest, the intrusion must significantly further that
interest, and the intrusion must be necessary to further that interest.
In other words, for the third factor, a less intrusive means must be
unlikely to achieve substantially the government's interest.94
It is important to note that the Ninth Circuit's test requires the
military to satisfy all three prongs in order to uphold DADT, placing
the burden of sustaining DADT squarely on the government. 95 The
"significantly further" and "necessity" prongs will likely subject the
constitutionality of DADT to a judicial appraisal of its utility in sustaining "morale, good order, and discipline" in the military, 96 as well
as whether a "less intrusive means" than DADT would be likely to
substantially achieve that goal. 97 The Ninth Circuit was careful to note
that its new heightened scrutiny analysis would be "as-applied" rather
than "facial."98 The court announced that it would "determine not
whether DADT has some hypothetical, post hoc rationalization in
93 Witt, 527 F.3d at 819. For a critique of the Ninth Circuit's use of Sell, see Witt v. Dep't of
the Air Force, 548 F.3d 1264, 1266, 1272-75 (9th Cir. 2008) (denying en banc review)
(O'Scannlain, J., dissenting).
94 Witt, 527 F.3d at 819.
95 See id. at 819.
96 See Witt, 548 F.3d at 1277 (Kleinfeld, J., dissenting).
97 See Witt, 527 F.3d at 821. On remand, the district court will presumably render these
judgments according to criteria of its own choosing. See Witt, 548 F.3d at 1277 (Kleinfeld, J.,
dissenting) ("The panel cannot mean that the district court should repeat the extensive congressional hearings that preceded adoption of [DADT], to determine whether the court agrees with
the policy adopted. But the panel does not say what sort of evidence the district court is supposed to consider, or precisely what factual question the evidence is supposed to answer"). See
also Witt, 548 F.3d at 1265 (O'Scannlain, J., dissenting) (describing the panel's decision as "[creating] a forum in the judicial branch (rather than the political branches) to challenge the validity
and the particular application of [DADT] . . . .").
98 Witt, 527 F.3d at 819. In a facial review, a court determines whether a statute is unconstitutional under all circumstances and therefore void. See Washington State Grange v. Washington State Republican Party, 128 S. Ct. 1184, 1190-91 (2008) (discussing facial challenges in
general). In an as-applied review, a court determines whether a statute may be unconstitutional
merely in relation to the particular case or set of facts before it. BLACK'S LAw DICrIONARY 261
(9th ed. 2009).
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general, but whether a justification exists for the application of the
policy as applied to [the plaintiff at hand]." 99
Unfortunately, for those eager to see how such an analysis will
affect DADT, the Ninth Circuit remanded Witt to the district court for
further fact finding on how the second and third prongs of its test
applied to Major Witt's case.' Solicitor General Elena Kagan also
declined to seek certiorari in the case.' Nevertheless, barring legislative repeal of DADT, the case will probably return to the Ninth Circuit at a later date for reconsideration under its new "heightened
scrutiny" standard, in which case DADT could be ruled unconstitutional in certain scenarios.102
B.

Cook v. Gates

Cook v. Gates10 3 was the second post-Lawrence due process challenge to DADT considered by a federal appeals court. In Cook, the
99 Witt, 527 F.3d at 819.
100 Id. at 821.
101 Kagan's decision was criticized by some as "unconvincing" and politically expedient in

that it shielded DADT from premature public scrutiny and rescued the Obama Department of
Justice from the uncomfortable position of having to defend DADT in the Supreme Court anytime soon. See, e.g., Jess Bravin & Laura Meckler, Obama Avoids Test on Gays in Military,
WALL ST. J., May 19, 2009, at A3 (summarizing the significance of the decision); Jackie Gardina,
Let the Small Changes Begin: President Obana, Executive Power, and "Don't Ask Don't Tell,"
18 B.U. Pun. INT. L.J. 237, 254-55 (2009) ("The administration's reasons to not seek certiorari in
Witt are unconvincing for several reasons.... Nonetheless, the decision is helpful politically,...
[as it] sends a positive message to opponents of [DADT, and] . . . keeps the case out of the
Supreme Court, preserving the . . . Ninth Circuit's favorable [reading] of Lawrence and saving
the Ninth Circuit's decision from being reviewed through the Supreme Court's military deference jurisprudential lens."); Posting of Ed Whelan to Bench Memos, http://bench.nationalreview.
com/post/?q=YmUlOThmZGQONjUzNmYOODNmMzNlYWRiYzFiMmM1ZGY= (May 19,
2009, 12:22 pm EST) (criticizing Kagan's decision); Posting of Ed Whelan to Bench Memos,
http://bench.nationalreview.com/post/?q=NTY2YmVjNTA4ZDgIM2ZmMjRINTEONjBIZGZj
MzllMGY= (May 20, 2009, 12:33 pm EST) (pointing out the inconsistency between the DOJ's
failed petition for en banc review of Witt in July 2008-which cited the "[creation of] an intercircuit split,... a conflict with Supreme Court precedent, and an unworkable rule that cannot be
implemented without disrupting the military"-and Kagan's decision to let pass a May 3, 2009
deadline for seeking certiorari from the Supreme Court).
102 See Gardina, supra note 101, at 253 ("[T]he Ninth Circuit placed an additional evidentiary burden on the government. Under the Ninth Circuit's formulation the government would
need to establish not only that the member engaged in or had a propensity to engage in homosexual conduct, but that such conduct interfered with unit cohesion, and that discharge of the
member was the least intrusive means to reestablish cohesion. The government would need to
establish this in every discharge proceeding . . . . [Ilt may prove to be a daunting burden.")
(citations omitted).
103 Cook v. Gates, 528 F.3d 42 (1st Cir. 2008).
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First Circuit dismissed a facial challenge to DADT brought by twelve
former servicemembers who had been discharged under DADT.im
The First Circuit then considered the plaintiffs' as-applied substantive
due process claim, approaching it much differently than the Ninth Circuit in Witt.
The threshold issue in Cook was whether Lawrence recognized
an adult's right to engage in private consensual sexual activity in the
list of fundamental liberty interests protected by the Due Process
Clause."os The First Circuit held that "Lawrence did indeed recognize
a protected liberty interest for adults to engage in private, consensual
sexual intimacy . . . ."106 First, the court noted that each case relied on
by the Supreme Court in Lawrence10 7 recognized a due process right
to make personal decisions related to sexual conduct, which in turn
required the application of a scrutiny higher than rational basis
review. 0 s Second, the court stated that language used throughout
Lawrence supported "the recognition of a protected liberty interest."1 09 This language included Justice Kennedy's reference to "the
core constitutional rights of 'freedom of thought, belief, and expression.""o Characterizing these as rights "undoubtedly mandat[ing]
special protection under the Constitution," the First Circuit observed
that Lawrence concluded its analysis by stating that the "right to liberty under the Due Process Clause" allowed the petitioners to engage
in "private sexual conduct" because it "is a promise of the Constitution that there is a realm of personal liberty which the government
may not enter.""' The court reasoned that this language "strongly
suggests that Lawrence identified a protected liberty interest." 1 2
Third, the court noted that Lawrence quoted a passage from Justice
Stevens's Bowers dissent that appeared immediately before a passage
placing the right to engage in private sexual conduct alongside a set of
104 Id. at 56.
105 Id. at 49 (citing Lawrence v. Texas, 539 U.S. 558, 564 (2003)).
106 Id. at 52.

107 See id. at 52 (noting Lawrence's reliance on Griswold v. Connecticut, 381 U.S. 479
(1965); Eisenstadt v. Baird, 405 U.S. 438 (1972); Roe v. Wade, 410 U.S. 113 (1973); Carey v.
Population Servs. Int'l, 431 U.S. 678 (1977); Planned Parenthood of Southeastern Pennsylvania
v. Casey, 505 U.S. 833 (1992)).
108 Cook, 528 F.3d at 52.
109
110
III
112

Id.
Id. (quoting Lawrence, 539 U.S. at 562).

Id. (quoting Lawrence, 539 U.S. at 578).
Id.
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"fundamental" rights established by earlier precedent. 1 3 In other
words, the court reasoned that Lawrence endorsed a portion of Justice
Stevens's dissent in Bowers where he described the cases on which
Lawrence was later based as having established "fundamental" rights
immune to rational basis review.'14 Fourth, the court reasoned deductively, noting that the standard of review that Lawrence applied was
inconsistent with rational basis review."' The court reasoned that
because Lawrence held that the Texas anti-sodomy law furthered no
legitimate state interest that could justify infringing the plaintiffs' liberty interest, the Supreme Court implied that a fundamental right of
homosexual conduct was at issue.' 16 Had the Supreme Court intended
a different result, the First Circuit explained that the Court would not
have identified a complete absence of state interest that could justify
an intrusion on the plaintiffs' liberty interest, because under rational
basis review any reasonable state interest would have justified the
intrusion."'

The First Circuit thus concluded that Lawrence held that adults
maintain a protected liberty interest to engage in private homosexual
conduct." 8 Furthermore, like the Ninth Circuit, the First Circuit concluded that Lawrence "applied a balancing of constitutional interests
[defying] either the strict scrutiny or rational basis label."ll 9 The First
Circuit held that merely accepting Lawrence's recognition of the right
to engage in private consensual sexual conduct does not mean the
Supreme Court applied strict scrutiny to invalidate the convictions.'20
For support, the court cited Sell-just as the Ninth Circuit did in
Witt-as a case recognizing a protected liberty interest but not requiring the application of strict scrutiny review.' 2 ' The First Circuit thus
situated Lawrence as "another in [a] line of Supreme Court authority
113 Id. (citing Bowers v. Hardwick, 478 U.S. 186, 216 (1986) (Stevens, J., dissenting)). The
cases Justice Stevens cited in Bowers-later cited by the majority in Lawrence-included Griswold, Eisenstadt, and Carey. Justice Stevens placed the right of adults to engage in private intimate conduct in the same category as those cases.
114 Cook v. Gates, 528 F.3d 42, 52 (2008).
115 Id. at 52-53. This is the same argument the Ninth Circuit advanced in Witt. See supra
notes 82-84 and accompanying text.
116 Cook, 528 F.3d at 52-53 (reasoning that Lawrence recognized a fundamental right of
"certain consensual sexual intimacy in the home" including homosexual activity).
117 Id.
118
119
120
121

Id.
Id. at 52.
Id. at 55.
Id.
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that identifies a protected liberty interest and applies a standard of
review that lies between strict scrutiny and rational basis." 22 The
court also characterized Lawrence as having balanced the strength of
the state's asserted interest in prohibiting immoral conduct against the
degree of intrusion on plaintiffs' protected liberty interest in order to
determine whether the Texas anti-sodomy law was unconstitutional in
practice.123 In denying the plaintiffs' facial challenge to DADT, the
First Circuit interpreted Lawrence narrowly:
Lawrence did not identify a protected liberty interest in all forms and
manner of sexual intimacy. Lawrence recognized only a narrowly
defined liberty interest in adult consensual sexual intimacy in the confines of one's home and one's own private life. The Court made it
abundantly clear that there are many types of sexual activity that are
beyond the reach of that opinion. Here, [DADT] includes such other
types of sexual activity. [DADT] provides for the separation of a service person who engages in a public homosexual act or who coerces
another person to engage in a homosexual act. Both of these forms of
conduct are expressly excluded from the liberty interest recognized by
Lawrence.' 24
The court then turned to the plaintiffs' as-applied challenge,
which it described as "a more difficult question." 25 The court documented the more lenient threshold for making successful as-applied
challenges to statutes, and it seemed as though the court might craft
an intricate balancing test akin to the Ninth Circuit's modified threepronged Sell analysis.126 The remainder of the First Circuit's opinion,
however, shows that it thought doing so would be imprudent given
"the unique context in which the liberty interest at stake in this case
[arose]," namely that of "an exercise of Congressional judgment in the
area of military affairs." 27
According to the First Circuit, it is well established that courts
take a deferential approach in such contexts.128 The Supreme Court
has articulated two primary reasons for this deference: institutional
122 Cook v. Gates, 528 F.3d 42, 56 (1st Cir. 2008).
123 Id.

124 Id. (internal citations omitted).
125 Id.
126 Id. at 56 n.8.
127 Id. at 57.

128 Cook v. Gates, 528 F.3d 42, 56 (1st Cir. 2008) (internal citations omitted).
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competence and the "broad and sweeping" constitutional power of
Congress to "raise and support armies and to make all laws necessary
and proper to that end." 29 After citing numerous examples of
Supreme Court deference to Congress on military issues and detailing
the extensive deliberations undertaken by Congress before adoption
of DADT, the First Circuit acknowledged the state interest in the case
as "one that our deferential posture requires us to take at face
value." 3 o Therefore, the First Circuit held broadly that even asapplied due process challenges to DADT must fail because "[e]very
as-applied challenge brought by a member of the armed forces against
the Act, at its core, implicates [the same state] interest"-that of preserving the military's effectiveness as a fighting force and ensuring
national security.' 3 ' The court noted Congress's opinion that DADT
is necessary to preserve an "exceedingly weighty interest . . . that

unquestionably surpasses the government interest that was at stake in
Lawrence." 3 2 The court's acceptance of this congressional stipulation
represents a departure from the Ninth Circuit's prescription for further fact finding regarding DADT's necessity.133
On June 8, 2009, the Supreme Court denied one of the original
plaintiffs' petition for a writ of certiorari.134
C.

The Resulting Landscape: Witt Versus Cook

The effective difference between the Witt and Cook approaches
to DADT can be reduced to plain disagreement over which branch of
the federal government is the superior arbiter of "necessity" in the
129 Id. (quoting United States v. O'Brien, 391 U.S. 367, 377 (1968)). The First Circuit also
stated that Congress's power includes "responsibility for 'the delicate task of balancing the rights
of servicemen against the needs of the military."' Id. (quoting Solorio v. United States, 483 U.S.
435, 447 (1987)).
130 Id. at 60.
131 Id.
132 Id.

133 Judge O'Scannlain, one of six Ninth Circuit judges dissenting from the court's denial of
a petition for en banc rehearing in Witt, described the panel's decision as "[creating] a forum in
the judicial branch (rather than the political branches) to challenge the validity and the particular application of [DADT] .... ." Witt v. Dep't of the Air Force, 548 F.3d 1264, 1265 (9th Cir.
2008) (denying en banc review) (O'Scannlain, J., dissenting). See also id. at 1277 (Kleinfeld, J.,
dissenting) ("The panel cannot mean that the district court should repeat the extensive congressional hearings that preceded adoption of [DADT], to determine whether the court agrees with
the policy adopted. But the panel does not say what sort of evidence the district court is supposed to consider, or precisely what factual question the evidence is supposed to answer.").
134 Pietrangelo v. Gates, 129 S. Ct. 2763 (2009) (mem.).
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military: the federal judiciary or the Congress and the President acting on behalf of, and in consultation with, the armed forces and the
American people. 1 5 In Witt, the Ninth Circuit resolved a post-Lawrence due process challenge to DADT by using the Supreme Court's
decision in Sell to create a tailored substantive due process inquiry.' 6
Less than three weeks later, the First Circuit in Cook found Sell
"instructive in the sense that it illustrates the Supreme Court's application of an intermediate level of scrutiny," but did not find Sell
"especially helpful in analyzing [DADT].""' Thus, the First and Ninth
Circuits currently offer two different takes on the same general
approach to DADT. The shared general approach lies in applying a
standard of review short of strict scrutiny but beyond rational basis.
But the two circuits diverge on how to conceptualize or apply the new
approach they claim Lawrence requires them to take: The First Circuit affords much greater deference to Congress and the military in its
calculus than does the Ninth Circuit.
IV.

THE PRECARIOUs LEGAL STATE OF

POLICY

DADT:

SUPPORTING

RATIONALES AND LEGAL PRECEDENT

This Part recites select military needs that justified adoption of
DADT. To place these needs in a broader historical context, this Part
analogizes to the long-accepted tradition of judicial deference to Congress in the management of the Selective Service System and the continuous existence of policies restricting the role of women in the
armed forces, neither of which-though discriminatory-has ever
fallen victim to a due process challenge.

135 The majority opinion in Cook comes down unambiguously on this point, quoting the
Supreme Court in Rostker v. Goldberg for support. See Cook, 528 F.3d at 60 (quoting Rostker v.
Goldberg, 453 U.S. 57, 68 (1981)) ("'[W]e must be particularly careful not to substitute our
judgment of what is desirable for that of Congress, or our own evaluation of evidence for a
reasonable evaluation by the Legislative Branch."'). While this Supreme Court statement provides a definitive answer as to which arm of government is the proper judge of what is merely
"desirable" in military affairs, the Ninth Circuit (through its modified Sell test) surprisingly purports to be the judge of what is "necessary" in those same affairs. Id.; Witt v. Dep't of the Air
Force, 527 F.3d 806, 819 (9th Cir. 2008) (stating the modified Sell test, including that DADT
must be found "necessary to further [an important governmental] interest" in order to be upheld
on remand).
136 Witt, 527 F.3d at 819.
137 Cook, 528 F.3d at 60 n.10.
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Policy Needs of the U.S. Armed Forces

Whether the necessity or utility of DADT is to be determined by
the federal judiciary or by the elected branches and the Department
of Defense, the objective value of DADT to the armed forces will
inevitably prove dispositive of the policy's continued existence. This
value, therefore, requires careful consideration. While an understanding of a person's interest in maintaining his or her sexuality is
obtained fairly easily, an appreciation for the policy needs of the U.S.
armed forces is not. All Americans have a sexual orientation, but
only so many have volunteered to become American servicemembers.
At any given time, there are nearly three million men and women
in the U.S. armed forces on active or reserve duty. As it stands, the
U.S. military is one of the largest and by far the most complex in the
world."' The U.S. military draws its manpower exclusively from a
pool of volunteers, thereby rendering conscription unnecessary.139
Because the U.S. federal government also hires on a voluntary basis,
military service might be considered analogous to civil service. This
analogy would entitle servicemembers to the same due process rights
as civil servants.140 Many servicemembersl 4 ' and legislators, however,
consider homosexual conduct incompatible with the nature of military
service. 14 Accommodating homosexuals' due process rights under an
138 The U.S. Armed Forces retain over 1.4 million active duty personnel. Department of
Defense Active Duty Military Personnel by Rank/Grade February 28, 2009, http://
siadapp.dmdc.osd.mil/personnel/MILITARY/rg0902.pdf (last visited Oct. 7, 2009). The U.S. military also retains at least 848,000 in reserve forces. Id. These attributes, and America's primacy
in international affairs, set the U.S. military apart from all others in the world, including those of
our closest allies.
139 See William A. Kamens, Selective Disservice: The Indefensible Discriminationof Draft
Registration, 52 AM. U. L. REV. 703, 735 (2003).
140 For a review of the relatively limited scope of individual liberties in the military, see
David A. Schlueter, Gays and Lesbians in the Military: A Rationally Based Solution to a Legal
Rubik's Cube, 29 WAKE FOREST L. REV. 393, 398-400 (1994) (emphasizing the inapplicability of
much civil rights legislation, the routine use of discriminatory criteria in admitting and assigning
servicemembers, and the lack of control over day-to-day life).
141 See Dan Ephron, Don't Ask Too Fast, NEWSWEEK, Jan. 3, 2009, at 46, available at http://
www.newsweek.com/id/177723/output/print (referencing a December 2008 census by The Military Times which found that fifty-eight percent of subscribers were opposed to efforts to repeal
DADT); see also Military Times Poll: Race, Gender, Gay, MIuITARY TiMES, Jan. 3, 2005, available at http://www.militarycity.com/polls/2004-chart3.php (finding that in a 2005 Military Times
poll, twenty-five percent of surveyed servicemembers favored allowing open homosexuality in
the military and sixty-five percent opposed).
142 See Plane, supra note 5, at 385.
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expansive interpretation of Lawrence would have a significant "ripple
effect" on the military and its servicemembers.143 These effects are of
pressing importance, and courts should keep them in mind when considering the legality of DADT. The following subsections elucidate
these effects.
1. Privacy Interests of Heterosexual Servicemembers
Although the American servicemember retains a baseline standard of privacy, it is substantially curtailed by the exigencies of the
military mission.'" Even so, the "diminishment of that right has
[never] . . . extended to the removal of gender segregation in the

Armed Forces."l45 On military bases worldwide, separate living
quarters must be provided .for male and female servicemembers.146
This policy reflects the position that servicemembers should be
afforded some minimal control over their exposure to circumstances
they find objectionable. After all, joining the military entails many
sacrifices, including restrictions on speech,147 appearance1 48 and
behavior,'4 9 and "members of the armed forces [must] involuntarily
... accept living conditions and working conditions that are often ausSee id. (quoting Turner v. Safley, 482 U.S. 78, 90 (1987)).
See id. at 386.
145 Id.
146 Id.; see also U.S. GEN. ACCOUNTING OFFICE. MILITARY HOUSING: COSTS OF SEPARATE BARRACKS FOR MALE AND FEMALE RECRUITS IN BASIC TRAINING 1-2 (1999) (in 1998,
Congress required the Department of Defense to provide separate housing for male and female
recruits, separate entrances, and sleeping and latrine areas separated by permanent walls).
147 See 10 U.S.C. § 888 (2006) ("Any commissioned officer who uses contemptuous words
against the President, the Vice President, Congress, the Secretary of Defense, the Secretary of a
military department, the Secretary of Transportation, or the Governor or legislature of any
State, Territory, Commonwealth, or possession in which he is on duty or present shall be punished as a court-martial may direct."); 10 U.S.C. § 917 (2006) ("Any person subject to this chapter who uses provoking or reproachful words or gestures towards any other person subject to this
chapter shall be punished as a court-martial may direct.").
148 See, e.g., Goldman v. Weinberger, 475 U.S. 503, 523 (1986) (holding that an Air Force
regulation preventing the wearing of a yarmulke by an Orthodox Jewish rabbi while on duty and
in uniform did not violate the First Amendment).
149 See Witt v. Dep't of the Air Force, 548 F.3d 1264, 1280 n.35 (9th Cir. 2008) (denying en
banc review) (Kleinfeld, J., dissenting) (citing recent enforcement of the military's ban on adultery); 10 U.S.C. § 933 (2006) ("Any commissioned officer, cadet, or midshipman who is convicted of conduct unbecoming an officer and a gentleman shall be punished as a court-martial
may direct."); 10 U.S.C. § 934 (2006) ("[AII conduct of a nature to bring discredit upon the
armed forces .. . shall be taken cognizance of by a .. . court-martial . .. and shall be punished at
the discretion of that court.").
143
144
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tere, primitive, and characterized by forced intimacy with little or no
privacy."15o Although the American servicemember is not entitled to
many prerogatives of civilian life, he still deserves a say over with
whom and under what conditions he lives. DADT provides this for as
many servicemembers as possible.
Segregation by sex in the military precludes men and women
from occupying the same barracks rooms and using the same bathroom facilities, among other things."' But accommodating open
homosexuality would sacrifice the maintenance and consistency of the
policy purpose underlying this prohibition, while also failing to resolve
new problems.15 2 Chief among these problems would be the unwillingness of many heterosexuals to share living quarters with those they
have reason to believe are sexually attracted to members of their own
sex.'5 3 If compelling a heterosexual man and a heterosexual woman to
share living quarters violates both his and her privacy-by subjecting
each to conditions of close living with a person each has reason to
presume is sexually attracted to individuals of his or her own sex-it is
virtually impossible to argue, for example, that forcing a heterosexual
woman to share those quarters with an open lesbian would not violate
that same right.'54 Observes one scholar, a heterosexual soldier forced
to tolerate such circumstances against her wishes would not fear a loss
of privacy; she would have already experienced it.'"' And the pro150 10 U.S.C. § 654(a)(12) (2006); see also 10 U.S.C. § 654(a)(8)(B) (2006) ("[Military society] is characterized by its own laws, rules, customs, and traditions, including numerous restrictions on personal behavior that would not be acceptable in civilian society.").
151 See Plane, supra note 5, at 386.
152 See id. at 386-87. The author notes that since the military prohibits a man and a woman
from sharing a barrack room, even if both desire to and each waives his/her privacy right not to
do so, allowing an openly homosexual servicemember to share a room with another servicemember of the same sex would essentially afford the homosexual servicemember a special
right withheld from heterosexual servicemembers, i.e., the right to reside openly with a servicemember of the sex to which one is sexually oriented. Id. As a result, "the military would be
forced to make a determination of whether to extend [the prohibition on men and women sharing barrack rooms] to forbid [members of the same sex] from occupying the same barrack
room," an impracticable decision whose implications would be costly. Id.; see also Brief for
Appellee at 42-52, Cook v. Gates, 528 F.3d 48 (1st Cir. 2008) (No. 06-2313).
153 See Plane, supra note 5, at 387 ("[Tlhe military would have to decide if [it] should give
any credence to the unwillingness of heterosexuals to be assigned to share quarters with a service
member sexually attracted to members of the same sex.").
154 See id. ("If forcing men and women to share a shower or a room is violative of either
sex's right of privacy, how can it seriously be argued that forcing, for example, a heterosexual
woman and a lesbian to shower together is not equally violative of that same right?").
155 Woodruff, supra note 5, at 161.
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fessed view of the Department of Defense being that any diminution
in privacy and modesty rights for heterosexuals would undermine
good order and discipline, DADT involves policy considerations that,
given the stakes, should not be readily disregarded by any court. 15 6
2.

Recruiting and Retention

Convincing America's brightest men and women to surrender so
many of the freedoms they enjoy as civilians can be a difficult task. 5 7
Attracting and retaining these individuals requires the military to foster an environment they deem acceptable. 5 8 Should these individuals
become reticent to join because they suspect that military living and
working conditions may be offensive to their moral or religious
beliefs, military preparedness could suffer and the number of those
willing to serve could decrease.159
What distinguishes America from many other nations is its allvolunteer military. Such an institution disregards the popular opinion
of its members at its own peril.160 In a December 2008 Military Times
poll, 161 fifty-eight percent of active duty servicemembers favored
keeping DADT, and twenty-nine percent opposed.162 Surveys like this
one are unscientific and unrepresentative of the military as a whole,
especially because subscribers to military periodicals tend to be, on
average, older and higher-ranking. 163 At least one scientific poll in
recent memory, however, has produced comparable results. A
December 2006 Zogby International poll asked 545 servicemembers
whether they agreed "with allowing gays and lesbians to serve openly
156 See 10 U.S.C. § 654 (2006).
157 See Plane, supra note 5, at 389.
158 Id.

159 Id.; see also supra note 143 and accompanying text.
160 See Plane, supra note 5, at 390.
161 See Brendan McGarry, 2008 Military Times Poll: Wary About Obama, ARMYTIMEs.COM, Jan. 7, 2009, http://www.armytimes.com/news/2008/12/military-poll-main_122908
("The findings are part of the [20081 Military Times survey of subscribers to Army Times, Air
Force Times, Navy Times and Marine Corps Times newspapers. This year's survey, conducted
Dec. 1 through Dec. 8, included more than 1,900 active-duty respondents.").
162 See id. (graphic representing polling results of the 2008 Military Times poll, http://www.
armytimes.com/xml/news/2008/12/military-pollmain_122908/010509tns poll_9_600.JPG).
163 See id. (discussing the 2008 Military Times survey and noting that "responses are not
representative of the opinions of the military as a whole" and that the survey sample "underrepresents minorities, women and junior enlisted service members"); see also Elisabeth Bumiller, In Military, New Debate Over Policy Toward Gays, N.Y. TIMES, May 1, 2009, at A14
(describing Military Times subscribers as "predominantly Republican" and older).
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in the military."'" Overall, twenty-six percent of respondents agreed,
but thirty-seven percent disagreed.165 Moreover, whereas only nine
percent of all respondents agreed "strongly," twenty-one percent
"strongly" disagreed.' 6 Of the remaining respondents, thirty-two percent were "neutral" and five percent "not sure."16 7 These results led
one scholar to conclude that, assuming the poll were representative of
military personnel generally,168 "the twenty-six percent of respondents
who wanted [DADT] repealed could not compete with the combined
sixty-nine percent of people who were opposed to or neutral on

repeal."l 69
Majority or not, a very sizable number of servicemembers support DADT, and there is reason to believe abrogating DADT could
harm the military's ability to retain senior officers and other skilled
servicemembers. According to the 2008 Military Times survey, nearly
ten percent of respondents said they "would not re-enlist or extend
their service" if DADT were abolished, and another fourteen percent
said they "would consider terminating their careers after serving their
obligated tours.""o The loss of any personnel-but especially the loss
of experienced leaders whom the survey's sample purportedly overrepresented-would have a profound impact on the military's ability
to adequately train and supervise its junior members. One source calculates that if a total of just ten percent left the military, then "active164 ZOGBY INT'L, OPINIONS OF MILITARY PERSONNEL ON GAYS IN THE MILITARY 2-3, 14
(2006), available at http://www.zogby.com/CSSMM-Report-Final.pdf [hereinafter ZOGBY POLL]
(report submitted to Aaron Belkin, Direct of the Michael D. Palm Center).
165 Id. at 14.
166 Id.
167 Id.
168 This is an assumption that has been questioned by at least one scholar. See Donnelly,
supra note 12, at 918 (emphasizing that the Zogby Poll was designed in conjunction with an
organization formerly known as the Center for Sexual Minorities in the Military, "an activist
group promoting homosexuals in the military" (citing The Michael D. Palm Center, About Us,
http://www.palmcenter.org/about (last visited Nov. 3, 2009))). Additionally, Donnelly points out
in her article that the poll sample purports to be exclusively of individuals "who have served in
Iraq and Afghanistan (or in combat support roles directly supporting those operations), from a
purchased list of U.S. Military Personnel." Id. (quoting ZOGBY POLL, supra note 164, at 2).
Donnelly claims, however, that the military no longer provides access to such personnel lists due
to security rules that were tightened in the aftermath of 9/11 making the information contained
in the list highly restricted. Id. (citation omitted).
169 Id. at 917.
170 See Brendan McGarry, Troops Oppose Repeal of 'Don't Ask,' MILITARYTIMES.COM,
Dec. 29, 2008, http://www.militarytimes.com/news/2008/12/122908 military-pollDADT/ (discussing the 2008 Military Times survey).
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duty, reserve and National Guard forces would lose 228,600 [servicemembers]-more than the total of today's active-duty Marine
Corps.""' In comparison, only 9501 servicemembers were discharged
under DADT between 1994 and 2003, representing just .37% of all
discharges during that period. 7 2 It is concerns like these that recently
led over 1050 distinguished retired military leaders from all branches
of service, including several top commanders, to sign a letter to President Obama and Congress expressing continued support of DADT."13
B.

Historic Examples of Judicial Deference and Analogous Legal
Precedent Supporting the OperationalFlexibility of the
Armed Forces

Today's modern military requires operational flexibility and managerial efficiency. DADT represents merely one way Congress
accommodates military needs through the disparate classification of
individuals. Many other contexts also require judicial deference to
171 James J. Lindsay et al., Op-Ed., Gays and the Military: A Bad Fit,
WASH. POST, Apr. 15,
2009, at A19, available at http://www.washingtonpost.com/wp-dyn/content/article/2009/04/14/AR
2009041402704_pf.html.
172 See Donnelly, supra note 12, at 919 (citing Memorandum from Dr. David Chu, Under
Sec'y of Def. for Pers. & Readiness, to Derek Stewart, Dir. of Def. Capabilities and Mgmt. at the
GAO (Feb. 7, 2005), reprinted in U.S. GOVT ACCOUNTABILITY OFFICE, MILITARY PERS.: FIN.
COSTS AND Loss OF CRITICAL SKILLs DUE To DOD's HOMOSEXUAL CONDUCr POLICY CANNOT BE COMPLETELY ESTIMATED 42 (2005) (other discharges for that period included: 26,446
for pregnancy; 36,513 for weight standard violations; 38,178 for serious offenses; 20,527 for
parenthood; and 59,098 for drug offenses/use) (internal quotations omitted)). Although the
implication of this observation fails to account for the primacy of the right recognized by the
Supreme Court in Lawrence, there is no constitutional right to serve in the military. 10 U.S.C.
§ 654(a)(2) (2006) ("There is no constitutional right to serve in the armed forces."). Moreover,
the number who benefit from DADT far exceeds the number who would benefit from its demise.
173 Letter from Flag & General Officers for the Military, to President Barack H. Obama
and Members of Congress (Mar. 30, 2009), available at http://cmrlink.org/CMRDocuments/
FlagOfficersLetterPOTUS-033109.pdf (text of letter); Letter from Flag & General Officers for
the Military, to President Barack H. Obama and Members of Congress (Mar. 30, 2009), available
at http://cmrlink.org/CMRDocuments/FGOM-SigList%281087%29-033109.pdf (list of signatories as of March 20, 2009); see also David Crary, Former Officers Back 'Don't Ask, Don't Tell,'
WASH. TIMES, Apr. 2, 2009, available at http://www.washingtontimes.com/news/2009/apr/02/
retired-officers-keep-dont-ask-dont-tell-policy-on/print/
("More than 1000 retired military
officers, including several who were top commanders, are urging President Obama and Congress
to maintain the law that bars gays from serving openly in the armed forces."). Even retired Air
Force General Merrill McPeak, "one of Barack Obama's highest-ranking military supporters
during the [2008 presidential] campaign," has reiterated his support for DADT. See Nathaniel
Frank, Open for Service, THE NEw REPUBLIC, Nov. 25, 2008, http://www.tnr.com/article/politics/
open-service.
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Congress in order to afford sufficient latitude for our national defense
priorities. The most prominent example is the history of conscription
since the Civil War.
The Selective Service System was born when Congress passed the
Selective Service Act of 1917, requiring all males between the ages of
twenty-one and thirty to register for military service.' 74 By the end of
World War I, 24 million men had registered."' Strikingly, a majority
of the nearly 4.8 million Americans who served in World War I were
drafted under the Selective Service Act." 6 The Selective Training and
Service Act of 1940 later established a peacetime draft that resulted in
the registration of all males between the ages of twenty-one and
thirty-five.177 The Selective Service Act of 1948 then established a second peacetime draft, this time requiring males between the ages of
eighteen and six months and twenty-six to register."' In 1951, Congress passed the Universal Military Training and Service Act to meet
the needs of the Korean War."' In 1968, Richard Nixon campaigned
American men were last drafted
on the promise to end the draft.'
into military service in 1972,"' and registration for the draft was dis174 Selective Service Act of 1917, ch. 15, 40 Stat. 76 (codified as amended at 50 U.S.C.
§ 201) (repealed 1920); see also Captain Elizabeth Cameron Hernandez, The United States Army
Reserve: Welcome to the Hotel California We are All Just Prisoners Here, 12 ROGER WILLIAMS
U. L. REV. 904, 909 (2007) ("The draft was next used in 1917 to call men to active duty for World
War I. All men between the ages of twenty-one and thirty were eligible for the draft.") (internal
citations omitted). The World War I draft was upheld by the Supreme Court in Arver v. United
States, 245 U.S. 366 (1918).
175 See The National Archives and Records Administration, Selected World War I Draft
Registration Cards: Famous, Infamous, and Interesting, http://www.archives.gov/southeast/wwidraft/index.html (last visited Nov. 3, 2009).
176 Hugh Rockoff, Until It's Over, Over There: The U.S. Economy in World War I, in THE
ECONOMICS OF WORLD WAR I 310, 332 (Stephen Broadberry & Mark Harrison eds., 2005)
("The United States mobilised about 4.8 million men in World War I."); Selective Service System: History and Records, Introduction Statistics, http://www.sss.gov/induct.htm (showing that
over 2.8 million American men were inducted into military service during World War I).
177 See Hernandez, supra note 174, at 909-10 (citing Selective Service and Training Act of
1940, ch. 720, 54 Stat. 885 (codified as amended at 50 U.S.C. §301)).
178 50 App. U.S.C.A. § 454 (1948).
179 See BRETT E. MoRRIs, AIR FORCE INST. OF TECH., THE EFFECTS OF THE DRAFT ON

PRESIDENTIAL APPROVAL RATINGS DURING THE VIETNAM WAR, 1954-1975 40 (2006), available

at http://stinet.dtic.mil/cgi-bin/GetTRDoc?AD=ADA450937&Location=U2&doc=GetTRDoc.
pdf (Ph.D. dissertation, University of Alabama, approved for public release and unlimited distribution by the Air Force Institute of Technology).
Iso This was the same year that the Supreme Court denied certiorari in a federal circuit
case challenging the Vietnam era draft on constitutional grounds. See United States v. Holmes,
387 F.2d 781 (7th Cir.), cert. denied, 391 U.S. 936 (1968).
181 See MORRIs, supra note 179, at 53.
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continued in 1975.11 But in 1980, with cooperation from Congress,
President Carter re-instated the requirement that men register with
the Selective Service System.183 To this day, virtually all male American citizens must register with the Selective Service System when they
reach eighteen years of age.84
This history illustrates a long-entrenched deference to Congress's
use of sex-based discrimination in furtherance of national defense
needs, both in the midst of war and in peacetime. Even in the absence
of imminent military conflict, young American men, but not young
American women, have been required to register with the Selective
Service System for decades. The Supreme Court has never wavered
on the constitutionality of registration requirements limited to men. 8 1
Most relevant is the seminal 1981 case Rostker v. Goldberg.86 The
Supreme Court decided this case shortly after President Carteralthough successful in his attempt to reinstate Selective Service registration for men-failed to persuade Congress to begin requiring the
registration of women. 8 7 In Rostker, the Court upheld Congress's
decision to require only men to register for the draft.' Relying on
principles of deference in crediting Congress's determination that
there was a military need to register men only,18 9 the Court refuted the
plaintiffs' argument that the Selective Service Act violated the Due
Process Clause of the Fifth Amendment by not also requiring women
to register with the Selective Service System.' 90 In doing so, the Court
cited congressional testimony of Carter Administration officials who
had said that the President's desire to register women was "based on
equity," as well as a Senate report recognizing that the Carter Administration's "argument for registration and induction of women . . .
182 Proclamation No. 4360, 40 Fed. Reg. 14,567 (Apr. 1, 1975); see also Rostker v.
Goldberg, 453 U.S. 57, 60 (1981).
183 Proclamation No. 4771, 45 Fed. Reg. 45,247 (July 2, 1980).
184 See Selective Service System: Fast Facts, Who Must Register, http://www.sss.gov/FactSheets/FSwho.pdf (last updated June 29, 2009).
185 See, e.g., Rosrker, 453 U.S. 57; Holmes, 387 F.2d 781; Arver v. United States, 245 U.S.
366 (1918).
186 Rostker, 453 U.S. 57.
187 Id. at 60-61.
188 Id. at 83.

189 See id. at 76 ("Congress determined that any future draft, which would be facilitated by
the registration scheme, would be characterized by a need for combat troops.... The purpose of
registration, therefore, was to prepare for a draft of combat troops. Women as a group, however,
unlike men as a group, are not eligible for combat.") (internal citations omitted).
190 Id. at 78-79.
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[was] not based on military necessity, but on consideration of equity"
alone. 19' This prompted Justice Rehnquist, writing for the majority, to
conclude that "Congress was certainly entitled, in the exercise of its
constitutional powers to raise and regulate armies and navies, to focus
on the question of military need rather than 'equity.'"19 2 The implication is that congressional findings of military necessity can-and
have-trumped assertions of basic constitutional rights that otherwise
receive protection in the civilian world. Equally important, the
grounds for such disparate treatment are often traceable to sexrelated attributes, attributes that to this day continue to provide legal
justification for discriminatory policies that further national defense
priorities.
The Department of Defense's refusal to assign women to combat
roles-which in Rostker provided justification for Congress's 1980
determination that the military needed only male registrants-is also
well established and serves as yet another example of lawful statesponsored discrimination practiced by the military. In January 1994,
the Secretary of Defense established a department-wide "direct
ground combat assignment rule that allows all servicemembers to be
assigned to all positions for which they qualify, but excludes women
from assignments to units below the brigade level whose primary mission is direct ground combat."1 93 This policy meant that in October
1998, for example, approximately 221,000 of the Department of
Defense's 1.4 million positions were closed to women, even though
women then comprised about fourteen percent of the armed

services.194

Given our indispensable national defense needs and the range of
policies with which the United States has responded throughout history, deference should be the legal norm under the Due Process
Clause for congressionally-endorsed discrimination by the military.
Contemporary reasoning on the right of homosexuals to engage in
consensual activity in the privacy of their civilian lives, however, is
191 See id. at 79-80 and the sources cited therein.
192 Rostker v. Goldberg, 453 U.S. 57, 80 (1981).
193 U.S. GEN. ACCOUNTING OFFICE, GENDER ISSUES:

INFO. ON DOD's ASSIGNMENT POL-

ICY AND DIRECT GROUND COMBAT DEFINITION 2-3 (1998), available at http://www.gao.gov/

archive/1999/ns99007.pdf.
194 Id. at 3 ("About 101,700 (forty-six percent) of these positions [were] closed based on
[the Department of Defense's] policy of not assigning women to occupations that require
engagement in direct ground combat."). The remaining 119,300 positions were closed for still
other reasons. Id.
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threatening the legal basis for restricting the standard governing the
scope of that right in the military to something less than strict scrutiny
or a hastily-crafted "mixed intermediate-strict scrutiny"'9 5 standard
like that offered by the Ninth Circuit in Witt. This uncertainty
originated with Lawrence and has led directly to the current methodological split over how to assess the constitutionality of DADT. Fortunately, the parameters of the present situation and recourse to
process of elimination may reveal a clear path toward a revitalized
due process jurisprudence concerning state-sponsored, sexual orientation-based discrimination in the military setting.
V. How

TO SECURE

DADT's

CONSTITUTIONAL ATTACK:

LEGAL BASIS IN THE FACE OF

A

PRESCRIPTION FOR A

RESPONSIBLE DUE PROCESS JURISPRUDENCE CONCERNING
STATE-SPONSORED DISCRIMINATION BASED ON SEXUAL
ORIENTATION

In order to accommodate the operational needs of the armed
forces, the federal courts should consider adopting a DADT jurisprudence akin to that articulated in Cook. Because Lawrence possibly
terminated the applicability of rational basis review to private adult
sexual conduct, it may be inconsistent to apply rational basis review to
DADT challenges. At the same time, strict scrutiny review is impractical because it is too rigid for situations implicating a major public
institution created for our common defense. These observations circumscribe one reliable approach affording proper deference to the
Cook's deferential, intermediate balancing
armed forces:
jurisprudence.
A.

Lawrence may have Established a Fundamental Right to Engage
in Private, Homosexual Conduct, such that Application of
Rational Basis Review to DAD T Would be Inconsistent'9 6

Neither circuit that has reviewed a challenge to DADT post-Lawrence has invoked rational basis review. Both the First and Ninth Cir195 See Volokh May 21 Post, supra note 92.
196 See Posting of Eugene Volokh to The Volokh Conspiracy, http://volokh.com/2003 07
13_volokh archive.html#105846348887661956 (July 17, 2003, 10:38 EST) (providing a detailed
argument supporting this proposition); see also Witt v. Dep't of the Air Force, 548 F.3d 1264,
1265-76 (9th Cir. 2008) (denying en banc review) (O'Scannlain, J., dissenting) (providing a per-
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cuits offered compelling reasons for this. The First Circuit largely, if
not entirely, endorsed the Ninth Circuit's reasoning in declining to
apply rational basis review as it is commonly understood.19 7 Thus,
when Lawrence overruled Bowers v. Hardwick, it may well have

ended the applicability of rational basis review to private, consensual
sexual conduct.19 8 There are at least four reasons to accept this position, each of them advanced by the First Circuit in Cook as discussed
supra in Section III.B.' 99 In view of those reasons, it is reasonable to
conclude that Lawrence did not apply rational basis review to the liberty interest of adults to engage in private, consensual sexual conduct.
To the extent DADT deals with a liberty interest similar or perhaps
even identical to.that in Lawrence, it would be doctrinally unsound to
assess DADT's constitutionality using rational basis review.
B.

The Impracticality of Strict Scrutiny Review: Insufficient
Deference to Congress

The Supreme Court has embraced a policy of deference to Congress based on traditional acceptance of the military's unique nature
and responsibilities.2 00 Because effectiveness in wartime requires
preparation in peacetime, the Supreme Court has recognized the
"necessity" of latitude for military infrastructure and personnel decisions.2 01 The propriety of deference to congressional judgment, howsuasive argument that Lawrence does not even apply to DADT and that DADT is still subject to
rational basis review under pre-Lawrence precedents). This Comment concedes, as does Judge
Kleinfeld's separate dissent to the same order, that Lawrence established a broad rightenforceable in both civil and criminal proceedings-of consenting adults to engage in homosexual conduct in private, and that the government therefore needs something more than a rational
basis to abridge that right. See id. at 1276-80 (Kleinfeld, J., dissenting).
197 In agreeing that Lawrence did not apply, and does not require application of, rational
basis review, the courts in both Cook and Witt found the Supreme Court's opinion in United
States v. Sell, 539 U.S. 166 (2003), instructive. See Cook v. Gates, 528 F.3d 42, 60 n.10 (1st Cir.
2008) ("[W]e find Sell instructive in the sense that it illustrates the Supreme Court's application
of an intermediate level of scrutiny"); Witt v. Dep't of the Air Force, 527 F.3d 806, 818 (9th Cir.
2008) ("Although the Court's holding in Sell is specific to the context of forcibly administering
medication, the scrutiny employed by the Court to reach that holding is instructive").
198 See sources cited supra note 196.
199 See supra notes 105-17 and accompanying text.
200 See John Nelson Ohlweiler, The Principle of Deference: Facial Constitutional Challenges to Military Regulations, 10 J.L. & POL. 147, 147 n.1 (1993) (providing historical overview
of the Supreme Court's treatment of the military as a special community).
201 Goldman v. Weinberger, 475 U.S. 503, 508 (1986) (internal citation omitted)
("[N]ecessary habits of discipline and unity must be developed in advance of trouble.").
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ever, can be grounded in two additional considerations: our
constitutional system of separated powers and the finite competence
of the federal judiciary.
1. The Constitutional Separation of Powers
The Supreme Court has repeatedly stated that the Constitution
mandates some form of deference because of the separation of powers
doctrine it promulgates. 202 The Constitution expressly vests power
over military affairs in Congress 203 and the Executive; the Supreme
Court has proclaimed that Article I, Section 8, Clauses 12-16205 represents a plenary grant of power not subject to unjustified second-guess-

202 See, e.g., Chappell v. Wallace, 462 U.S. 296, 301 (1983) ("[T]he Constitution contemplated that the Legislative Branch [would have] plenary control over rights, duties, and responsibilities in the framework of the military establishment, including regulations, procedures and
remedies related to military discipline . . . ."); Orloff v. Willoughby, 345 U.S. 83, 93-94 (1953)
("[Jiudges are not given the task of running the Army. The responsibility for setting up channels
through which . . . grievances can be considered and fairly settled rests upon the Congress and
upon the President of the United States and his subordinates. The military constitutes a specialized community governed by a separate discipline from that of the civilian. Orderly government
requires that the judiciary be as scrupulous not to interfere with legitimate Army matters as the
Army must be scrupulous not to intervene in judicial matters."); Rostker v. Goldberg, 453 U.S.
57, 64-65 (1981) ("The case arises in the context of Congress' authority over national defense
and military affairs, and perhaps in no other area has the Court accorded Congress greater deference."); Gilligan v. Morgan, 413 U.S. 1, 10 (1973) ("It would be difficult to think of a clearer
example of the type of governmental action that was intended by the Constitution to be left to
the political branches directly responsible-as the Judicial Branch is not-to the electoral process. Moreover, it is difficult to conceive of an area of governmental activity in which the courts
have less competence. The complex subtle, and professional decisions as to the composition,
training, equipping, and control of a military force are essentially professional military judgments, subject always to civilian control of the Legislative and Executive Branches. The ultimate
responsibility for these decisions is appropriately vested in branches of the government which
are periodically subject to electoral accountability.").
203 U.S. CONsT. art. I, § 8, cls. 12-14.
204 U.S. CONsT. art. II, § 2, cl. 1.
205 In pertinent part:
The Congress shall have Power . . . To raise and support Armies . . ; To provide and
maintain a Navy; To make Rules for the Government and Regulation of the land and
naval Forces; To provide for calling forth the Militia to execute the Laws of the Union,
suppress Insurrections and repel Invasions; To provide for organizing, arming, and disciplining the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States . . . the Authority of training the Militia
according to the discipline prescribed by Congress.
U.S. CONsT. art. I, § 8, cls. 12-16.
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ing by the judiciary.2 0 As such, Congress has generally determined
what process is due servicemembers under its constitutional authority
to regulate the land and naval forces.207 The late Chief Justice Rehnquist noted in 1994 that "[j]udicial deference . . . 'is at its apogee' when
reviewing congressional decisionmaking in this area." 208 As he continued, "'Congress has primary responsibility for the delicate task of balancing the rights of servicemen against the needs of the military....
[W]e have adhered to this principle of deference in a variety of contexts where . . . the constitutional rights of servicemen were

implicated.' "209
Strict scrutiny review proves impractical because it is too rigid for
certain contexts that implicate the separation of powers, DADT being
one example. With respect to sex and sexual orientation-based discrimination, strict scrutiny must be rejected as too restrictive on the
military-a major public institution ordained by federal law for our
common defense and the benefit of all Americans. A tradition of deference to Congress in areas of military regulation "dates from the earliest days of the Republic." 210 The separation of powers between the
executive, judicial, and legislative branches enshrined this tradition as
a constitutional principle. 211 The Constitution provides Congress with
sole authority to raise and support the armed forces 212 and includes
the "broad and sweeping" power to make all laws necessary and
proper to that end. 213 The Constitution also vests exclusive command
of the armed forces in the President as Commander-in-Chief. 214 On
the other hand, the Constitution outlines no specific role for the judi206 See, e.g., Rostker, 453 U.S. at 68 ("[W]e must be particularly careful not to substitute
our judgment of what is desirable for that of Congress, or our own evaluation of evidence for a
reasonable evaluation by the Legislative Branch.").
207 See Weiss v. United States, 510 U.S. 163, 176-77 (1994) ("Congress, of course, is subject
to the requirements of the Due Process Clause when legislating in the area of military affairs,
and that Clause provides some measure of protection to defendants in military proceedings. But
in determining what process is due, courts 'must give particular deference to the determination
of Congress, made under its authority to regulate the land and naval forces, U.S. Const., Art. I,
§ 8."' (quoting Middendorf v. Henry, 425 U.S. 25, 43 (1976)) (internal citations omitted)).
208 Id. at 177 (quoting Rostker, 453 U.S. at 70).
209 Id. (quoting Solorio v. United States, 483 U.S. 435, 447-48 (1987)).
210 CRS REPORT ON HOMOSEXUALS AND U.S. MILITARY POLICY, supra note 47.

211 See id.

212 U.S. CONsT. art. 1, § 8.
213 U.S. CONsT. art. I, § 8, cl. 18; see also United States v. O'Brien, 391 U.S. 367, 377 (1968)
("The constitutional power of Congress to raise and support armies and to make all laws necessary and proper to that end is broad and sweeping.").
214 U.S. CONsT. art. II, § 2.
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ciary in military affairs, something the application of strict scrutiny
would effectively create. Commensurate with this reality, the courts
have exhibited great deference "'to the professional judgment of military authorities,' "215 especially "'when legislative action under the
congressional authority to raise and support armies and make rules
and regulations for their governance is challenged." 21 6 Thus, the
proper "'judicial approach is to apply federal constitutional standards
in a more lenient fashion which, with rare exception, favors military
and discipline over the rights of the individual
needs for obedience
217

servicemen.' "

2. The Limited Competence of the Federal Judiciary
A second justification for deference to Congress is the federal
courts' limited competence in addressing the complexity of the armed
forces.218 Consulting the experience and judgment of those in the military is the only reliable way to determine the level of discipline and
obedience required to carry out the military mission. To date, American courts have admirably acknowledged their inability to adjudicate
properly in this realm.2 19
As detailed supra in Section B of Part IV, the Supreme Court in
Rostker dealt specifically with a due process challenge to a classification like that of DADT-namely, Congress's decision to register men,
but not women, for the military draft. In that case, the Court articulated a "healthy deference" due the political branches in managing
military affairs. 220 According to the opinion, "The Military constitutes
a specialized community governed by a separate discipline from that
of the civilian,"22 1 such that "'Congress is permitted to legislate both
with greater breadth and with greater flexibility' when the statute gov215 CRS REPORT ON HOMOSEXUALS AND U.S. MILITARY PoLICY, supra note 47, at 14-15

(quoting Goldman v. Weinberger, 475 U.S. 503, 507 (1986)).
216 Id. at 15 (quoting Rostker v. Goldberg, 453 U.S. 57, 70 (1981)).
217 Id.

218 See Kelly E. Henriksen, Note & Comment, Gays, the Military, and Judicial Deference:
When the Courts Must Reclaim Equal Protection as Their Area of Expertise, 9 ADMIN. L.J. AM.
U. 1273, 1279 (1996).
219 See, e.g., Goldman, 475 U.S. at 507 ("[Clourts [are] 'ill-equipped to determine the
impact upon discipline that any particular intrusion upon military authority might have ..... "
(quoting Chappell v. Wallace, 462 U.S. 296, 305 (1983))).
220 Rostker, 453 U.S. at 66.
221 Id. at 71 (quoting Orioff v. Willoughby, 345 U.S. 83, 94 (1953)).
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erns military society." 222 Constitutional rules apply, wrote the Court,
but "the different character of the military community and of the military mission requires a different application of those protections." 223
All of these observations on the need for deference are equally applicable to DADT.
In one pre-Lawrence case upholding DADT, the Second Circuit
criticized the district court's failure to afford sufficient deference to
congressional judgment.22 4 The Second Circuit emphasized a tradition
of applying "less stringent standards" of review to military rules and
regulations than to laws governing civilian society.22 5 The need for
discipline and unit cohesion within this "specialized community" warranted deference because "courts are ill-suited to second-guess military judgments that bear upon military capability or readiness." 226
The Second Circuit ultimately held that, "[g]iven . . . the special

respect accorded to Congress's decisions regarding military matters,
we will not substitute our judgment for that of Congress. "221
These cases strongly illustrate the folly of applying strict scrutiny
review to DADT. The constitutional separation of powers doctrine
and the limited competence of the federal judiciary render so stringent a standard of review inappropriate. Since DADT is a carefully
reasoned policy that Congress has studied in depth and will inevitably
review again on its own terms, any judicial review of the policy's constitutionality under the Due Process Clause should refrain from using
strict scrutiny.
C.

The Value of a Cook-Style Intermediate Scrutiny or Balancing
Standard: IncorporatingDeference to the Military

Given the shortcomings of strict scrutiny and rational basis
review for assessing due process challenges to DADT, there is only
one remaining approach. An intermediate standard respecting Congress's reasoned judgment in the unique realm of military affairs
would meet the needs of the U.S. armed forces. That unique realm,
and the standard of review it requires, will now be discussed in turn.
222 Id. at 66 (quoting Parker v. Levy, 417 U.S. 733, 756 (1974)).
223 Id. (quoting Parker, 417 U.S. at 758).
224 Able v. United States, 155 F.3d 628, 636 (2d Cir. 1998).
225 Id. at 633.
226 Id. at 634.
227 Id. at 636.
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1. The Nature of the Military as Distinct from Civilian Society
Military life is regimented, family-like, and distractionless. 228 The
military chain of command requires obedience, discipline, and the
capacity to deal with operational exigencies from within and without. 229 The U.S. military is a uniform global operation running the
gamut from reservists at home to those deployed on the front lines, all
of whom may be recalled and reassigned at a moment's notice. 230 It
requires flexibility in responding to its members' needs and expectations in barracks and on ships, airplanes, installations, and bases
worldwide. Given the blurred lines between civilian and military life
on the homefront, it is essential that the Supreme Court adopt a flexible due process framework that can be responsive and deferential to
military needs without treating the military as utterly alien to or separate from its standard due process jurisprudence on state-sponsored
discrimination. 23 1 As one Fourth Circuit judge noted, "[A] broad 'military exception' from the Constitution in the interest of defending us
from foreign danger could transform the military into a domestic danger.... Permitting disrespect of constitutional rights to flourish within

the military would inevitably cause disrespect of them [outside the
military]."2 32 Any due process framework should take notice of the
unique military-centric considerations behind DADT and-via a deferential intermediate scrutiny analysis-yield to the facts and findings
that our elected representatives believe indicate the value of DADT
to our armed forces.
The Supreme Court has regularly referred to the military as a
"separate community" in which the judiciary must approach restric228 See Carter & Kolenc, supra note 3, at 22-23 ("[C]ourts must consider the 'military culture' when assessing the 'liberty interest' of homosexuals in the armed forces. The [Court of
Appeals for the Armed Forces] noted that in the military-a 'specialized society'-'constitutional rights may apply differently. . . .' The court pointed out that 'military culture and mission'
and 'the nuance of military life' must be considered when evaluating Lawrence's liberty interest.") (internal citations omitted).
229 See Parker v. Levy, 417 U.S. 733, 743 (1974) ("[T]he military is, by necessity, a specialized society separate from civilian society.").
230 See 10 U.S.C. § 654(a)(11) (2006) ("The pervasive application of the standards of conduct is necessary because members of the armed forces must be ready at all times for worldwide
deployment to a combat environment.").
231 See Thomasson v. Perry, 895 F. Supp. 820, 827 (E.D. Va. 1995) ("[Wlhile courts must
accord deference to the policy determinations made by Congress in the arena of military affairs,
there is no 'military exception' to the Constitution."), aff'd, 80 F.3d 915 (4th Cir. 1996).
232 Thomasson v. Perry, 80 F.3d 915, 949-50 (4th Cir. 1996) (Hall, J., dissenting).
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tions on individual liberties with deference.23 3 Courts have recognized
that limits on constitutional rights that would lack a rational basis in
our civilian society may pass muster in the military "society" because
the need to maintain an effective fighting force makes those limits
compelling. 234 Courts have also noted with approval that the U.S. military has developed its own practices, laws, and traditions in preparation for its ultimate responsibility of war-making.235 These courts have
colored the justification for judicial deference in terms of the different
degrees of autonomy expected in the civilian world and the military
"society," 236 and even those who believe DADT is unconstitutional
have acknowledged important differences between the two:
[Tihe military is a unique society within a society. The discipline and
self-sacrifice that characterize military service have little in common
with the liberty and self-interest of civilian life, and rules of constitu.233 See, e.g., Chappell v. Wallace, 462 U.S. 296, 300 (1983) (stressing that military organizations cannot function without discipline and regulation that could not be imposed in civilian
society); Brown v. Glines, 444 U.S. 348, 354 (1980) (noting that rights of servicemembers must
yield to the paramount demands of discipline and duty); Schlesinger v. Councilman, 420 U.S.
738, 757 (1975) ("[T]he military must insist upon a respect for duty and a discipline without
counterpart in civilian life."); Orloff v. Willoughby, 345 U.S. 83, 94 (1953) ("The military constitutes a specialized community governed by a separate discipline from that of the civilian.").
234 See, e.g., Goldman v. Weinberger, 475 U.S. 503, 507 (1986) ("[Judicial] review of military regulations challenged on First Amendment grounds is far more deferential than constitutional review of similar laws or regulations designed for civilian society. The military need not
encourage debate or tolerate protest to the extent that such tolerance is required of the civilian
state by the First Amendment; to accomplish its mission the military must foster instinctive obedience, unity, commitment, and esprit de corps."); Chappell, 462 U.S. at 300 (noting a hierarchical structure of discipline and obedience, unique in its application to the military establishment
and wholly different from civilian patterns); Parker,417 U.S. at 758 ("[Wjhile military personnel
are not excluded from First Amendment protection, the fundamental necessity for obedience,
and the consequent necessity for discipline, may render permissible within the military that
which would be constitutionally impermissible outside it."); Orloff, 345 U.S. at 92 ("[T]he very
essence of [military] service is the subordination of the desires and interests of the individual to
the needs of the service.").
235 See Parker, 417 U.S. at 743 ("This Court has long recognized that the military is, by
necessity, a specialized society separate from civilian society. We have also recognized that the
military has, again by necessity, developed laws and traditions of its own during its long
history.").
236 See Barney F. Bilello, Note, Judicial Review and Solders' Rights: Is the Principle of
Deference a Standard of Review?, 17 HOFSTRA L. REv. 465, 476 (1989) ("The legal consequence
of the military's unique mission is that governmental action which might otherwise infringe upon
a constitutionally protected interest if undertaken in a civilian context may be deemed constitutional in the military context because 'there is simply not the same autonomy as there is in the
larger civilian community."' (quoting Parker,417 U.S. at 751)).
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tional law designed for the latter must sometimes be tailored to the
special needs of the military. 237
The mission of this "separate society" makes it doubly distinctive.
It is, in fact, the purpose of fighting and winning wars that has forced
the military to evolve into a separate society with a lifestyle and rules
all its own.238 The military's "unrelenting call for . . . duty" and discipline shapes the daily lives "of soldiers, sailors, airmen, and
marines." 2 39 "At any time, vast numbers of service members reside in
open-bay barracks or in cramped living areas on board ships or submarines," or in makeshift housing behind the front lines. 240 "Additionally, service members have little or no choice in their duty station,
and . . . may be transferred anywhere, anytime, [as] the mission
requires . . . ."241 For these reasons, observes one commentator,

"[T]hose who choose to enter the service willingly surrender some of
the protections offered by the Bill of Rights," the curtailment of which
"would most likely be viewed as unacceptable to the average

civilian." 242
In order to ensure that the U.S. military avoids complications in
carrying out its mission, Congress created a separate body of law: the
Uniform Code of Military Justice. 2 43 "Military law is [carefully] tailored to reflect the needs and realities of military life." 244 Many of the
crimes for which servicemembers may be punished have no counterpart in our civilian criminal justice system, and all members of the
armed forces-on active and inactive duty alike-are subject to this
237 Thomasson, 80 F.3d at 949 (Hall, J., dissenting).
238 Plane, supra note 5, at 379 ("The Supreme Court recognized this distinction in Schlesinger v. Councilman, when it stated that 'the military must insist upon a respect for duty and a
discipline without counterpart in civilian life."') (footnotes omitted); see generally Woodruff,
supra note 5, at 123-24 (providing examples and explaining the rationale for the military's
numerous demands that are not required in civilian society).
239 See Plane, supra note 5, at 379.
240 Id.
241 Id.

242 Id. at 379; see also id. at 379-80 ("[W]hile servicemembers do enjoy Fourth Amendment
protection against unreasonable searches and seizures, they are nevertheless constantly subject
to 'inspections' completely unsupported by probable cause."); id at 380 ("[Tihe Armed Forces
have been found justified in restraining service members' First Amendment rights to free speech,
free association, and freedom of religion.") (footnotes omitted).
243 For an overview of "military law," see Schlueter, supra note 140, at 400-06.
244 See Plane, supra note 5, at 380.
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law twenty-four hours a day, seven days a week. 24 5 Among other
things, the Code criminalizes contempt toward U.S.248officials,246 disremalingering, 249
spect toward superiors,2 47 disobeying of orders,
desertion, 250 making provoking speeches or gestures, 251' and "conduct
unbecoming of an officer and a gentleman."2 52 Likewise, while laws
against adultery have fallen into disfavor in the civilian world, the ban
on adultery in the military is routinely enforced in order to maintain
good order and discipline. 253 Given the unintended consequences of
any ruling that might undermine this longstanding jurisdiction of good
order and discipline or offend those who value it, "[I]t is vital that any
action which could adversely affect the ability of the military to com-

plete its mission, or the willingness of its members to serve, be closely

scrutinized." 254
In short, it is vital that DADT be considered under a standard of
review lower than that of strict scrutiny. At the same time, given the
primacy of the right to engage in private intimate conduct recognized
in Lawrence, rational basis review may not suffice either. There

remains one viable option for assessing DADT: an intermediate scrutiny analysis by which the federal judiciary can afford the U.S. military
the degree of deference required to balance sexual rights and servicemembers' privacy.
245 See infra notes 246-52 (identifying such crimes); see also Plane, supra note 5, at 380
(citing Memorandum from Les Aspin, supra note 19; MELISSA WELLS-PETRY, EXCLUSION:
HOMOSEXUALS AND THE RIGHT TO SERVE 85 (1993)) (stating that servicemembers are continu-

ously subject to the Uniform Code of Military Justice).
246 10 U.S.C. § 888 (2006) ("Any commissioned officer who uses contemptuous words
against the President, the Vice President, Congress, the Secretary of Defense, the Secretary of a
military department, the Secretary of Homeland Security, or the Governor or legislature of any
State, Commonwealth, or possession in which he is on duty or present shall be punished as a
court-martial may direct.").
247 Id. § 889.
248 Id. § 890.
249 Id. § 915.
250 Id. § 885.
251 Id. § 917.
252 10 U.S.C. § 933 (2006) ("Any commissioned officer, cadet, or midshipman who is convicted of conduct unbecoming an officer and a gentleman shall be punished as a court-martial
may direct.").
253 See Witt v. Dep't of the Air Force, 548 F.3d 1264, 1280 n.35 (9th Cir. 2008) (denying en
banc review) (Kleinfeld, J., dissenting) (citing recent instances of enforcement).
254 Plane, supra note 5, at 381.
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2. The Value of Cook v. Gates as a Model for an
Intermediate, Interest-Based Balancing Approach to
Military Discrimination on the Basis of Sexual
Orientation
A Cook-style approach, giving full account to the federal government's perceived needs, would provide a stable jurisprudence for
DADT and analogous statutory regimes. This approach would be an
appropriate way to resolve due process challenges to DADT without
hampering the operational needs of the most advanced military in the
world. With respect to DADT, but also more generally, due process
jurisprudence should be structured in such a way that the perceived
needs of the military can be seamlessly factored into a constitutional
appraisal of state-sponsored discrimination by the military. It is critical that the courts not render the U.S. armed forces the victim of
either a bright-line doctrine or a flimsy balancing test, something Lawrence might otherwise portend. The American military, as the guardian of our national security, is too important to suffer this fate. As
such, "Don't Ask, Don't Tell" should not be forced into a strict due
process jurisprudence admitting of no deference, as the Ninth Circuit
would seemingly have. 255 But neither should it be placed aside in a
parallel legal universe completely divorced from regular due process
doctrine. To do so would entirely sever the armed forces from their
express foundation and origin in the text of the Constitution, an
absurd and.undesirable result. For that reason, Cook's synthesis of
competing principles and ideals represents a robust, vigorous model
for due process jurisprudence in this contentious area.
Of greatest concern are the needs of the U.S. armed forces and
their members. Any American servicemember may be called into
duty or reassigned at a moment's notice to untold settings and locales
throughout the world, often under unpredictable and exacting circumstances. That servicemember should at least be afforded the expecta255 See Volokh May 21 Post, supra note 92 (providing a critique of the Ninth Circuit's
failure to consider that sexual autonomy rights of military servicemembers may require a less
demanding standard of review than that applied to civilians). Id. ("Perhaps the [Ninth Circuit]
panel contemplates that the special role of the military would be considered entirely within the
heightened scrutiny framework that it applies .... But this is not how the [Supreme] Court has
treated free speech or free exercise rights; in those contexts, it has applied a far more deferential
standard of review from the outset. I would have expected some explanation of why sexual
autonomy rights should be treated better than those other rights.").
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tion that his elected leaders back home are qualified to determine the
needs of the military in which he serves.
CONCLUSION

When the Supreme Court in Lawrence v. Texas recognized a due
process liberty interest of adults to engage in consensual sexual conduct, it cast serious doubt on whether courts could continue applying
rational basis review to discrimination against homosexuals under
"Don't Ask, Don't Tell." Lawrence, however, did not characterize its
review of the anti-sodomy statute it struck down as either strict scrutiny or heightened scrutiny, thereby making the application of either
standard to DADT a plausible choice. The courts should reject strict
scrutiny review of due process challenges to DADT because the policy
clearly implicates the military's special role and unique operational
needs. A deferential, intermediate standard of review balancing the
gravity of Congress's reasons for enacting legislation of this type
against the liberty right recognized by Lawrence is an appropriate way
to resolve due process challenges to DADT. Ultimately, the courts
should structure federal due process jurisprudence in such a way that
the perceived needs of the U.S. military-a fixture of public life with a
unique, mission-driven culture-can be seamlessly factored into an
appraisal of state-sponsored sexual orientation discrimination under
the Due Process Clause.

