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INTRODUCTION

To date, thirty states have amended their constitutions to define
marriage as a legal relationship that may exist only between a man
and a woman (or, in the case of Hawaii, to reserve to the state legislature the authority to define the institution of marriage).' Another fifteen states have enacted statutes setting forth the same definition of
marriage.2 Five states have neither amended their constitutions to
.
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I ALA. CONST. art. I, § 36.03; ALASKA CONST. art. I, § 25; ARIZ. CONST. art. XXX, § 1;
ARK. CONST. amend. 83; CAL. CONsT. art. I, § 7.5; COLo. CONsT. art. II, § 31; FLA. CONsT. art. I,
§ 27; GA. CONST. art. I, § IV; HAW. CONST. art. I, § 23; IDAHO. CONST. art. III, § 28; KAN.
CONsT. art. 15, § 16; Ky. CONsT. § 233a; LA. CONST. art. XII, § 15; MIcH. CONST. art. I, § 25;
MIss. CONsTr. art. 14, § 263A; Mo. CONsTr. art. 1, § 33; MONT. CONsT. art. XIII, § 7; NEB. CONST.
art. I, § 29; NEV. CONST. art. I, § 21; N.D. CONsT. art. XI, § 28; OHIO CONs-r. art. XV, § 11;
OKLA. CONsT. art. II, § 35; OR. CONST. art. XV, § 51; S.C. CONsT. art. XVII, § 15; S.D. CONsT.
art. XXI, § 9; TENN. CONST. art. XI § 18: TEX. CONST. art. I. § 32; UTAH CONST. art. 1, § 29: VA.
CONsT. art. 1,§ 15-A; Wis. CONsT. art. XIII, § 13.
2 CONN. GEN. STAT. ANN. § 46b-38nn; DEL. CODE ANN. tit. 13, § 101(a) (2009); 750 ILL.
COMP. STAT. ANN 5/212(5) (West 2009); IND. CODE ANN. § 31-11-1-1 (West 2008); IoWA CODE
ANN. §595.2(1) (West 2001); ME. REV. STAT. ANN. tit. 19-A, § 701(5) (1998); MD. CODE ANN.,
FAM. LAW § 2-201 (LexisNexis 2006); MINN. STAT. ANN. § 517.01 (West 2006); N.H. REV. STAT.
ANN. §§ 457:1, 457:2 (2007); N.C. GEN. STAT. ANN. § 51-1.2 (2007); 23 PA. CONS. STAT. ANN.
§ 1704 (West 2001); VT. STAT. ANN. tit. 15, § 8 (2002); WASH. REV. CODE ANN. §§ 26.04.010,
26.04.020(1)(c), (3) (West 2004); W. VA. CODE ANN. §§ 48-2-104, 48-2-603 (LexisNexis 2004);
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define marriage nor enacted statutes expressly reserving marriage to
opposite-sex couples. In four of these states, same-sex couples have
sued, arguing that the state laws governing marriage either do not
restrict the institution to opposite-sex couples or, if the laws do plainly
proscribe same-sex marriage, are in violation of the state constitutions. Some lawsuits have made both claims. The highest courts of
these states have uniformly held that their marriage laws prohibit
same-sex marriage.'
Of these courts, one held that its state constitution required recognition of same-sex marriage.' Another held that the state had to
"amend the marriage statutes to include same-sex couples or create a
parallel statutory structure [civil union], which [would] provide for, on
equal terms, the rights and benefits enjoyed and burdens and obligations borne by married couples."' A third court upheld the restrictions on marriage without requiring the state to create a parallel legal
institution for same-sex couples.6 The fourth was not asked to rule on
the constitutionality of the state's marriage laws.' The fifth state is
New Mexico.
Wyo. STAT. ANN. § 20-1-101 (2007). Two of these laws have been struck down by their state
supreme courts. See Kerrigan v. Comm'r of Pub. Health, 957 A.2d 407, 481-83 (Conn. 2008),
replaced by 2009 Conn. Legis. Serv. P.A. 09-13 (West 2009) (authorizing same-sex marriage);
Varnum v. Brien, 763 N.W.2d 862, 906-08 (Iowa 2009). A third was enacted pursuant to a court
decision requiring the State to recognize same-sex marriage or its legal equivalent (civil union).
See Baker v. State, 744 A.2d 864, 868-69 (Vt. 1999). And four others have been upheld by state
reviewing courts. See Morrison v. Sadler, 821 N.E.2d 15 (Ind. Ct. App. 2005); Conaway v.
Deane, 932 A.2d 571 (Md. 2007); Baker v. Nelson, 191 N.W.2d 185 (Minn. 1971), appeal dismissed, 409 U.S. 810 (1972); Andersen v. King County, 138 P.3d 963 (Wash. 2006). Finally, the
New Hampshire laws barring same-sex marriage were recently repealed with the enactment of a
same-sex marriage law. See N.H. REV. STATE. ANN. § 457:1-a (2009).

3 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 951-53 (Mass. 2003); Lewis v. Harris,
908 A.2d 196, 200 (N.J. 2006); Hernandez v. Robles, 855 N.E.2d 1, 5-6 (N.Y. 2006); see also
Chambers v. Ormiston, 935 A.2d 956. 961-64 (R.I. 2007).
4 Goodridge, 798 N.E.2d at 948-49, 968-70. See also In re Opinions of the Justices, 802
N.E.2d 565, 572 (Mass. 2004) (expressing the opinion that a bill prohibiting same-sex couples
from entering into a marriage but allowing them to form civil unions with all the benefits, protections, rights, and responsibilities of marriage, would violate the due process and equal protection
provisions of the state constitution).
5 Lewis, 908 A.2d at 200.
6 Hernandez, 855 N.E.2d at 9, 12.
7 See Chambers, 935 A.2d at 961-67. In Chambers, the Rhode Island Supreme Court held
that, because same-sex marriage was not contemplated by Rhode Island's marriage statutes,
state courts did not have jurisdiction to hear a petition for divorce of a same-sex couple lawfully
married in another jurisdiction. Id.
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The absence of either a state constitutional amendment reserving
marriage to opposite-sex couples or a state statute expressly prohibiting same-sex marriage may indicate that New Mexico is a likely target
of a lawsuit seeking recognition of same-sex marriages. Indeed, the
recent decisions of the California Supreme Court,' the Connecticut
Supreme Court,' and the Iowa Supreme Court,"o all requiring their
states to recognize such marriages, may have enhanced the likelihood
of such a lawsuit.
This Article addresses two issues that are likely to be raised in
any same-sex marriage lawsuit in New Mexico: First, whether the
state's marriage laws restrict marriage to opposite-sex couples; and
second, whether such laws, if they do restrict marriage to opposite-sex
couples, constitute impermissible sex discrimination under New Mexico's equal rights amendment." Part I considers whether the current
New Mexico law envisions marriage as a relationship that may exist
only between a man and a woman and concludes that the state's marriage statutes would likely be construed to restrict marriage to opposite-sex couples. Part II considers whether the marriage statutes, so
construed, violate the equal rights amendment of the New Mexico
Constitution. After reviewing the text of the amendment itself, the
history of its adoption, and its interpretation by the New Mexico
reviewing courts and the New Mexico Attorney General, Part II concludes that the New Mexico Supreme Court would likely hold that the
marriage statutes do not violate the state equal rights amendment.
That conclusion, however, would not foreclose a challenge to the statutes on other state constitutional grounds.

8 In re Marriage Cases, 183 P.3d 384 (Cal. 2008). The decision in In re Marriage Cases was
overturned by an amendment to the California Constitution (Proposition 8) approved by the
voters on November 4, 2008. See CAL. CONST. art. I, § 7.5. Last year, the California Supreme
Court rejected a state constitutional challenge to Proposition 8. See Strauss v. Horton, 207 P.3d
48, 116-17 (Cal. 2009). A federal constitutional challenge against Proposition 8 is pending in the
United States District Court for the Northern District of California. See Perry v. Schwarzenegger, No. 09-2292 (N.D. Cal. filed May 22, 2009).
9 Kerrigan v. Comm'r of Pub. Health, 957 A.2d 407 (Conn. 2008).
10 Varnum v. Brien, 763 N.W.2d 862 (Iowa 2009).
11 N.M. CONST. art. II, § 18 ("Equality of rights under law shall not be denied on account of
the sex of any person."). This sentence was added to § 18 by an amendment adopted at the
general election in 1972.
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THE NEW MEXICO MARRIAGE STATUTES RESTRICT MARRIAGE
TO OPPOSITE-SEX COUPLES

Unlike the statutes and constitutions of most states, 12 New Mexico law does not expressly prohibit same-sex marriage. Marriage is
simply referred to as "a civil contract, for which the consent of the
contracting parties, capable in law of contracting, is essential."" A
question thus arises regarding whether New Mexico law allows samesex marriage. The New Mexico Attorney General has observed that
"New Mexico statutes . .. contemplate that marriagewill be between

a man and a woman."' 4 The marriage application form itself, set forth
in statute, specifies a "Male Applicant" and a "Female Applicant.""
Other provisions of the Domestic Affairs chapter of the New Mexico
statutes clearly envision marriage as a relationship between a man and
a woman. For example, several of the provisions setting forth the
rights of married persons refer to "husband and wife"'" as do multiple
provisions governing their property rights." Moreover, New Mexico
law bars incestuous marriages between certain specified male and
12 See sources cited supra notes 1-2.
13 N.M. STAT. ANN. § 40-1-1 (LexisNexis 2009).
14 Letter from Patricia A. Madrid, Att'y Gen. of N.M., to Sen. Timothy Z. Jennings (Feb.
20, 2004), available at 2004 WL 2019901. See also Letter from Toney Anaya, Att'y Gen. of N.M.,
to Sen. Odis L. Echols (Feb. 24, 1975) (on file with the George Mason University Civil Rights
Law Journal).
15 N.M. STAT. § 40-1-18 (LexisNexis 2009).
16 See, e.g., id. § 40-2-1 ("Husband and wife contract toward each other obligations of
mutual respect, fidelity and support."); id. § 40-2-2 ("Either husband or wife may enter into any
engagement or transaction with the other, or with any other person respecting property, which
either might, if unmarried."); id. § 40-2-3 ("[Hlusband" need not "join with the wife," nor the
"wife" "join with the husband" in executing a power of attorney.); id. § 40-2-8 (limiting the
authority of "[a] husband and wife" to alter their legal relations by any contract with each other).
17 See e.g., id. § 40-3-1 ("The property rights of husband and wife are governed by this
chapter unless there is a marriage settlement containing stipulations contrary thereto."); id. § 403-2 ("Husband and wife may hold property as joint tenants, tenants in common or as community
property."); id. § 4-3-3 ("Neither husband nor wife has any interest in the property of the other,
but neither can be excluded from the other's dwelling."); id. § 40-3-4 (community property is not
liable for any indebtedness incurred as a result of any contract of indemnity, unless both husband and wife sign such a contract); id. § 40-3-8(B) ("Property acquired by a husband and a wife
by an instrument in writing . . . shall be presumed to be held as community property."); id. § 403-12(A) ("Property acquired during marriage by either husband or wife, or both, is presumed to
be community property."); id. § 40-4-3 ("Whenever the husband and wife have permanently
separated and no longer live or cohabit together as husband and wife, either may institute proceedings in the district court for a division of property, disposition of children or alimony, without asking for or obtaining in the proceedings, a dissolution of marriage.").
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female relatives. The most reasonable explanation for prohibiting
marriages between brothers and sisters, uncles and nieces, and aunts
and nephews, but for not mentioning marriages between brothers and
brothers, sisters and sisters, or uncles and nephews is that the legislature did not contemplate that same-sex individuals would be allowed
to marry each other. Similarly, the testimonial privileges for spouses
also appear to contemplate only opposite-sex marriages.19
The clear implication of these provisions-that marriage is a legal
relationship between a man and a woman-is consistent with the New
Mexico Supreme Court's understanding of marriage as "a civil contract between three parties-the husband, the wife, and the State." 2 0
Furthermore, courts in other jurisdictions have uniformly held that,
even in the absence of an express prohibition of same-sex marriage,
statutory provisions similar to those in New Mexico impliedly restrict
marriage to opposite-sex couples. 21 In light of the foregoing, it is
likely that the New Mexico Supreme Court would find that the state's
marriage statutes restrict marriage to opposite-sex couples. The likelihood of such a finding suggests that advocates of same-sex marriage
would need to argue in the alternative, that a state statute contemplating marriage as a relationship between only a man and a woman violates the state constitution. Given the litigation that has taken place in
other states, it is probable that any such challenge would include a
claim based on New Mexico's equal rights amendment.2 2
18 Id. § 40-1-7 (prohibiting marriages between, inter alia, brothers and sisters, uncles and
nieces, and aunts and nephews).
19 N.M. R. EvID 11-505 (recognizing "husband-wife" testimonial privileges).
20 Merrill v. Davis, 673 P.2d 1285, 1287 (N.M. 1983) (internal citation and quotation marks
omitted). See also In re Estate of Bivians, 652 P.2d 744, 748-53 (N.M. Ct. App. 1982) (implying
that a "valid marriage ceremony" may take place only between a man and a woman and refusing
to recognize common law marriage).
21 Adams v. Howerton, 486 F. Supp. 1119, 1122-23 (C.D. Cal. 1980) (interpreting Colorado
law), affd, 673 F.2d 1036 (9th Cir. 1982); Dean v. District of Columbia, 653 A.2d 307, 310-16
(D.C. 1995) (interpreting the District of Columbia marriage statute); Jones v. Hallahan, 501
S.W.2d 588, 589-90 (Ky. 1973); Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 951-53
(Mass. 2003); Baker v. Nelson, 191 N.W.2d 185, 185-86 (Minn. 1971), appeal dismissed, 409 U.S.
810 (1972); M.T. v. J.T., 355 A.2d 204, 208 (N.J. Super. Ct. App. Div. 1976); Hernandez v.
Robles, 855 N.E.2d 1, 5-6 (N.Y. 2006); Li v. State, 110 P.3d 91, 96 (Or. 2005); Baker v. State, 744
A.2d 864, 868-69 (Vt. 1999); Singer v. Hara, 522 P.2d 1187, 1189 (Wash. Ct. App. 1974).
22 As the discussion in the following section of this Article indicates, sex discrimination
claims have frequently been raised in challenges to statutes restricting marriage to opposite-sex
couples. Additionally, several of these challenges have been based on state equal rights amendments. See discussion infra Part II.A.1.
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NOT

INVALIDATE LAWS RESTRICTING MARRIAGE TO SAME-SEX
COUPLES

Assuming that the New Mexico marriage statutes do not permit
same-sex marriage, the question of import becomes whether these
statutes contravene the state's equal rights amendment. A review of
the relevant legal materials-the text of the amendment, its history,
and its interpretation by both the New Mexico reviewing courts and
the New Mexico Attorney General-suggests that the equal rights
amendment was intended to eradicate unequal treatment in the law
between men and women. Neither sex should be entitled to benefits
not available to the other sex, nor should either sex be subjected to
burdens not imposed on both sexes. The marriage statutes, however,
treat both men and women equally-both may marry someone of the
opposite-sex; neither may marry someone of the same sex. 2 3 Accordingly, there is no violation of the guarantee of equal rights under the
law.
A.

Text of the Amendment

The New Mexico Equal Rights Amendment, in pertinent part,
provides, "Equality of rights under law shall not be denied on account
of the sex of any person." 24 The New Mexico marriage statutes, however, do not run afoul of the text of the amendment because they are
gender-neutral. As judicial opinions from other jurisdictions have recognized, statutes reserving marriage to opposite-sex couples do not
discriminate on account of sex.
1.

Court Decisions on Sex Discrimination Challenges to
Marriage Laws

In reviewing a challenge to Vermont's marriage laws under the
"Common Benefits Clause" of that state's constitution, 25 the Vermont
Supreme Court held that
23 See Hernandez, 855 N.E.2d at 20 (Graffeo, J., concurring).
24 N.M. CONST. art. 11, § 18.
25 VT. CONST. ch. I, art. 7 ("That government is, or ought to be, instituted for the common
benefit, protection, and security of the people, nation, or community, and not for the particular
emolument or advantage of any single person, family, or set of persons, who are a part only of
that community; and that the community hath an indubitable, unalienable, and indefeasible
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[T]he marriage laws are facially neutral; they do not single out men or
women as a class for disparate treatment, but rather prohibit men and
women equally from marrying a person of the same sex..

.

. [T]here is

no discrete class subject to differential treatment solely on the basis of
sex; each sex is equally prohibited from precisely the same conduct. 26
Other reviewing courts have also rejected the claim that "defining
marriage as the union of one man and one woman discriminates on
the basis of sex[,]" 27 and in the last three years, the California
Supreme Court, the Maryland Court of Appeals, the New York Court
of Appeals, and the Washington Supreme Court have added their
voices to that chorus.2 8 On May 15, 2008, the California Supreme
Court rejected a sex discrimination challenge to the state's marriage
statutes:
In drawing a distinction between opposite-sex couples and same-sex
couples, the challenged marriage statutes do not treat men and women
differently. Persons of either gender are treated equally and are permitted to marry only a person of the opposite gender. In light of the
right, to reform or alter government, in such manner as shall be, by that community, judged most
conducive to the public weal.").
26 Baker v. State, 744 A.2d 864, 880 n.13 (Vt. 1999) (requiring the State to recognize either
marriage or civil unions between members of the same sex based not upon gender discrimination
grounds, but rather upon a provision of the Vermont Constitution (the "Common Benefits
Clause") for which there is no equivalent in the New Mexico constitution).
27 Id. (citing Baker v. Nelson, 191 N.W.2d 185, 186-87 (Minn. 1971), appeal dismissed, 409
U.S. 810 (1972); Singer v. Hara, 522 P.2d 1187, 1191-92 (Wash. Ct. App. 1974)). See also Dean v.
District of Columbia, 653 A.2d 307, 363 n.2 (D.C. 1995) (Steadman, J., concurring) (interpreting
the District of Columbia marriage statute); Jones v. Hallahan, 501 S.W.2d 588, 590 (Ky. 1973).
28 See In re Marriage Cases, 183 P.3d 384, 436-40 (Cal. 2008); Conaway v. Deane, 932 A.2d
571, 585-602 (Md. 2007); Hernandez v. Robles, 855 N.E.2d 1, 10-11 (N.Y. 2006) (plurality);
Andersen v. King County,_138 P.3d 963, 988 (Wash. 2006) (plurality). The Supreme Court of
Connecticut, the Supreme Court of Iowa, and the Supreme Judicial Court of Massachusetts have
held that their states had to recognize same-sex marriages on the same terms as opposite-sex
marriages. See Kerrigan v. Comm'r of Pub. Health, 957 A.2d 407, 483-85 (Conn. 2008); Varnum
v. Brien, 763 N.W.2d 862, 906-08 (Iowa 2009); Goodridge v. Dep't of Pub. Health, 798 N.E.2d
941, 971-73 (Mass. 2003). Although the majority opinions in Kerrigan and Goodridge did not
address the merits of plaintiffs' sex discrimination claims (based on the state equal right amendment) in either case, see Kerrigan, 957 A.2d at 412; Goodridge, 798 N.E.2d at 961 n.21, the
authors of the dissenting opinions did reach those claims and found them to be meritless, see
Kerrigan, 957 A.2d at 507-09 (Borden, J., dissenting); id. at 534 & n.29 (Zarella, J., dissenting);
Goodridge, 798 N.E.2d at 991-93 (Cordy, J., dissenting). The unanimous opinion in Varnum
never reached the plaintiffs' sex discrimination claims even though it was one of the two grounds
on which the district court had invalidated Iowa's statute reserving marriage to opposite-sex
couples. See Varnum, 763 N.W.2d at 884, 906 & n.32.
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equality of treatment between genders, the distinction prescribed by
the relevant statutes plainly does not constitute discrimination on the
basis of sex as that concept is commonly understood.29
Eight months earlier, the Maryland Court of Appeals reached a similar conclusion in rejecting a challenge to the state law reserving marriage to opposite-sex couples based on the state's equal rights
amendment.3 0 The Court of Appeals held:
[T]he marriage statute does not discriminate on the basis of sex in
violation of Article 46 [the state equal rights amendment]. The limitations on marriage effected by [the marriage statute] do not separate
men and women into discrete classes for the purpose of granting to
one class of persons benefits at the expense of the other class. Nor
does the statute, facially or in its application, place men and women
on an uneven playing field. Rather, the statute prohibits equally both
men and women from the same conduct.31
The New York Court of Appeals and the Washington Supreme Court
reached similar conclusions two years earlier in rejecting sex discrimination challenges to their marriage statutes. 32
Federal courts reviewing challenges to the federal Defense of
Marriage Act (DOMA) 33 are in accord with those decisions.
"DOMA," one district court has held, "does not discriminate on the
basis of sex because it treats men and women equally."3 4
29 In re Marriage Cases, 183 P.3d at 436. As previously noted, the court's decision to strike
down the statutes on other grounds was overturned by an amendment to the state constitution
adopted on November 4, 2008. See supra note 8 and accompanying text.
30 MD. CONST. art. 46 ("Equality of rights under the law shall not be abridged or denied
because of sex.").
31 Conaway, 932 A.2d at 598.
32 Hernandez, 855 N.E.2d at 10-11 ("Women and men are treated alike-they are permitted to marry people of the same sex, but not people of their own sex."); id. at 20 (Graffeo, J.,
concurring) ("[N]either men nor women are disproportionately disadvantaged or burdened by
the fact that New York's Domestic Relations Law allows only opposite-sex couples to marryboth genders are treated precisely the same way."); Andersen, 138 P.3d at 988 ("Men and
women are treated identically under [the Defense of Marriage Act (DOMA); neither may
marry a person of the same sex. DOMA therefore does not make any classification by sex, and
it does not discriminate on account of sex.")) (internal citation omitted); id. at 1010 (J.M. Johnson, J., concurring in judgment only).
33 Pub. L. No. 104-199, 110 Stat. 2419 (codified at 1 U.S.C. § 7 (2006) & 28 U.S.C. § 1738C
(Supp. 2006)).
34 Wilson v. Ake, 354 F. Supp. 2d 1298, 1307-08 (M.D. Fla. 2005) (citing In re Kandu, 315
B.R. 123, 143 (Bankr. W.D. Wash. 2004)). See also Smelt v. County of Orange, 374 F. Supp. 2d
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The only contrary authority, from any reviewing court, on
whether state marriage statutes discriminate on the basis of sex is the
Hawaii Supreme Court's decision in Baehr v. Lewin.3 5 In Baehr, two
judges expressed the view that a law reserving marriage to members
of the opposite sex discriminates on the basis of sex in violation of the
Hawaii Constitution because the sex of the person one desires to
marry determines whether one may marry him (or her).3 6 These two
judges voted to vacate the circuit court's order granting the defendant's motion for judgment on the pleadings and dismissing the plaintiffs' complaint with prejudice and to remand the case for an
evidentiary hearing on the validity of the law under the "strict scrutiny" standard of judicial review." A third judge, without joining the
plurality opinion, agreed to remand the case to the circuit court, but
for a different and more limited purpose-to conduct a hearing to
determine whether a person's sexual orientation is "biologically
fated."" The fourth and fifth judges dissented.3 9 A majority of the
court therefore did not hold that the state law reserving marriage to
opposite-sex couples was subject to the strict scrutiny standard of
review applicable to sex-based classifications.40 Accordingly, the plurality opinion in Baehr is an unreliable guide to sex discrimination
analysis.41
861, 877 (C.D. Cal. 2005). affd in part, vacated in part and remanded on other grounds, 447 F.3d
673 (9th Cir. 2006).
35 Baehr v. Lewin, 852 P.2d 44 (Haw. 1993).
36 Id. at 57-63 (Levinson, J., in which Moon, acting C.J., joins).

37

Id. at 68.

38 Id. at 68-70 (Burns, J., concurring in the result). Judge Burns expressed the view that if
sexual orientation is not "biologically fated," then "the Hawaii [C]onstitution may permit the
State to encourage heterosexuality and discourage homosexuality, bisexuality and asexuality by
permitting opposite-sex . . . [m]arriages and not permitting same-sex . . . [miarriages."

Id. at 70.

On remand, the circuit court declared the law unconstitutional. See Baehr v. Miike, No. 91-1394,
1996 WL 694235 (Haw. Cir. Ct. Dec. 3, 1996). While the case was pending on appeal, the people
of Hawaii approved an amendment to the state constitution giving the legislature "the power to
reserve marriage to opposite-sex couples." HAW. CONS-I. art. I, § 23. Following adoption of the
amendment, the Hawaii Supreme Court reversed the circuit court and remanded the case with
directions to enter judgment in favor of the defendant. See Baehr v. Miike, No. 20371, 1999
Haw. Lex. 391 (Haw. Dec. 9, 1999).
39 Id. at 70-74 (Heen, J., and Hayashi, J., dissenting).
40 Although no opinion commanded a majority of the court in either Hernandez v. Robles
or Andersen v. King County, a majority of judges in both cases did agree that laws reserving
marriage to opposite-sex couples do not discriminate on the basis of sex. See supra note 32 and
accompanying text.
41 One scholar has described Baehr as "an affront to both law and language that well
deserves its place on the list of worst decisions."
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In sum, twelve state reviewing courts,42 three federal courts, and
the District of Columbia Court of Appeals have all held that statutes
reserving marriage to opposite-sex couples "do[ ] not subject men to
different treatment from women; each is equally prohibited from the
same conduct."43 The plurality holding in Baehr v. Lewin, subsequently overturned by a state constitutional amendment, is an outlier
in the law of sex discrimination as it applies to the issue of same-sex
marriage. The weight and reasoning of the applicable authorities
demonstrates that statutes reserving marriage to opposite-sex couples
do not discriminate on the basis of sex, under either general equal
protection analysis or the analysis appropriate to state equal rights
amendments.
2. Misplaced Reliance on Loving v. Virginia and the Equal
Protection Clause
Relying upon Loving v. Virginia, which struck down anti-miscegenation statutes,44 advocates of same-sex marriage have frequently
argued that statutes reserving marriage to opposite-sex couples are
not immune from challenge under equal protection or equal rights
LISTS 184 (1997). "The Baehr decision is so contrary to both established law and common sense

that one is almost speechless before this patent reductio ad absurdum of equal protection jurisprudence." Id. at 183. The decision in Baehr, as previously noted, was overturned by an amendment to the Hawaii Constitution. See supra note 38 and accompanying text.
42 These decisions include: In re Marriage Cases, 183 P.3d 384, 436-40 (Cal. 2008), Jones v.
Hallahan, 501 S.W.2d 588, (Ky. 1973), Conaway v. Deane, 932 A.2d 571, 588-89, (Md. 2007),
Baker v. Nelson, 191 N.W.2d 185 (Minn. 1971), appeal dismissed, 409 U.S. 810 (1972), Hernandez v. Robles, 855 N.E.2d 1, 5-6 (N.Y. 2006), Baker v. State, 744 A.2d 864, 868-69 (Vt. 1999),
Andersen v. King County, 138 P.3d 963, 987-90 (Wash. 2006) and Singer v. Hara, 522 P.2d 1187,
1189 (Wash. Ct. App. 1974). These decisions also include a decision by the California Court of
Appeals and three decisions by the New York Supreme Court, Appellate Division, that were
later affirmed by the Court of Appeals. See In re Marriage Cases, 49 Cal. Rptr. 3d 675, 706 (Cal.
Ct. App. 2006), rev'd on other grounds, 183 P.3d 384 (Cal. 2008); In re Kane, 808 N.Y.S.2d 566,
566 (N.Y. App. Div. 2006), aff'd, 855 N.E.2d 1 (N.Y. 2006); Samuels v. New York State Dep't of
Health, 811 N.Y.S.2d 136, 143 (holding that state marriage law is "facially neutral"), affd, 855
N.E.2d 1 (N.Y. 2006); Hernandez v. Robles, 805 N.Y.S.2d 354, 370 (N.Y. App. Div. 2005)
("[Bloth men and women may marry persons of the opposite sex; neither may marry anyone of
the same sex. Thus, there is no discrimination on account of sex.") (Catterson, J., concurring),
affd, 855 N.E.2d 1 (N.Y. 2006).
43 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 991 (Mass. 2003) (Cordy, J., dissenting). As previously noted, Justice Cordy was addressing an alternative argument raised by the
plaintiffs but not reached by the majority in their opinion invalidating the marriage statute, specifically, whether the statute violated the state's equal rights amendment. See supra note 28 and
accompanying text.
44 See Loving v. Virginia, 388 U.S. 1, 11-12 (1967).
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provisions merely because they affect men and women equally, in
apparent accordance with the text of such provisions. But the analogy
of statutes prohibiting same-sex marriage to statutes prohibiting interracial marriage is unconvincing at several levels.
First, Loving dealt with race, not sex. The two characteristics are
not fungible for purposes of constitutional analysis. For example,
although it is clear that public high schools and colleges may not field
sports teams segregated by race,45 they may field teams segregated by
sex (at least where equal opportunities are afforded to males and
females on separate teams) without violating either the Equal Protection Clause of the Fourteenth Amendment or a state equal rights provision.46 Indeed, a school district may go so far as to provide identical
sets of single-sex public schools without running afoul of the Equal
Protection Clause.47 Although, since Brown v. Board of Education,48
classifications based on race have been subjected to strict scrutiny
review without regard to whether a given classification happens to
apply equally to members of different races,4 9 "the laws in which the
45 See, e.g., Louisiana High School Athletic Ass'n v. St. Augustine High School, 396 F.2d
224 (5th Cir. 1968) (affirming district court decision that a high school athletic association had to
include a predominantly African American private high school).
46 See Force by Force v. Pierce City R-VI Sch. Dist., 570 F. Supp. 1020, 1026 (W.D. Mo.
1983) ("[A] number of courts have held that the establishment of separate male/female teams in
a sport is a constitutionally permissible way of dealing with the problem of potential male athletic dominance."). In Attorney General v. Massachusetts Interscholastic Athletic Ass'n, Inc., 393
N.E.2d 284 (Mass. 1979), the Massachusetts Supreme Judicial Court held that an athletic association rule, which provided that no boy could play on a girls' team, although a girl could play on a
boys' team if that sport was not offered for girls, violated the state's equal rights amendment.
393 N.E.2d at 289-91. The court minimized the impact of its decision, however, stating: "It can
be expected that the present decision will make little practical difference in the traditional conduct of interscholastic athletic competition, for that will proceed in the great majority of
instances on a basis of 'separate but equal' teams whose validity is assumed here." Id. at 296; see
also O'Connor v. Bd. of Educ. of Sch. Dist. No. 23, 645 F.2d 578, 582 (7th Cir. 1981) (finding it
"highly unlikely" that plaintiff, a junior high school girl trying out for the boys' basketball team,
could demonstrate that the school board's policy of "separate but equal" sports programs for
boys and girls violated either the equal protection clause or the equal rights provision of the
Illinois Constitution). Cf. Darrin v. Gould, 540 P.2d 882, 893 (Wash. 1975) (striking down rule
barring girls from playing on high school football team, but suggesting that the result might have
been different if the school had fielded both boys' and girls' teams).
47 Vorchheimer v. Sch. Dist. of Phila., 532 F.2d 880, 885-88 (3d Cir. 1976), affd by an
equally divided court, 430 U.S. 703 (1977).
48 Brown v. Bd. of Educ., 347 U.S. 483 (1954).
49 See McLaughlin v. Florida, 379 U.S. 184, 191 (1964) (striking down laws that criminalized
interracial cohabitation).
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Supreme Court has found sex-based classifications have all treated
men and women differently.""o
Second, anti-miscegenation statutes were intended to keep persons of different races separate. Marriage statutes, on the other hand,
are intended to bring persons of the opposite sex together. Statutes
that mandated segregation of the races with respect to marriage cannot be compared in any relevant sense to statutes that promote integration of the sexes in marriage.
The Loving analogy is inapt on purely logical grounds. The statutes
struck down in Loving ... prohibited marriages between members of

different races, not between members of the same race. The
equivalent, in the area of sex, of an anti-miscegenation statute would
not be a statute prohibiting same-sex marriages, but one prohibiting
opposite-sex marriages, an absurdity which no State has ever contemplated. The equivalent, in the area of race, of a statute prohibiting
same-sex marriage, would be a statute that prohibited marriage
between members of the same race. Laws banning marriages between
members of the same race would be unconstitutional, not because
they would "segregate the races and perpetuate the notion that blacks
are inferior to whites," but because there could be no possible rational
basis prohibiting members of the same race from marrying. Laws
against same-sex marriage, on the other hand, are supported by multiple reasons ....

51

Third, unlike the history of the anti-miscegenation statutes struck
down in Loving, which stigmatized blacks as inferior to whites,
50 Smelt v. County of Orange, 374 F. Supp. 2d 861, 876 (C.D. Cal. 2005) (citing United
States v. Virginia, 518 U.S. 515, 519-20 (1996) (law prevented women from attending military
college); Miss. Univ. for Women v. Hogan, 458 U.S. 718, 719 (1982) (law excluded men from
attending nursing school); Craig v. Boren, 429 U.S. 190, 191-92 (1976) (law allowed women to
buy low-alcohol beer at a younger age than men); Frontiero v. Richardson, 411 U.S. 677, 678-79
(1973) (law imposed a higher burden on female servicewomen than on male servicemen to
establish dependency of their spouses); Reed v. Reed, 404 U.S. 71, 73 (1971) (law created an
automatic preference of men over women in the administration of estates)).
51 Hernandez v. Robles, 805 N.Y.S.2d 354, 370-71 (N.Y. App. Div. 2005) (Catterson, J.,
concurring) (quoting Lawrence v. State, 41 S.W.3d 349, 357 (Tex. App. 2001) (citation omitted),
rev'd on other grounds, Lawrence v. Texas, 539 U.S. 558 (2003)). Later on in his concurring
opinion, Justice Catterson set forth several reasons why the state legislature could reasonably
reserve marriage to opposite-sex couples. Id. at 373-77.
52 The statutes challenged in Loving did not prohibit all interracial marriages, but only
marriages between "white persons" and "nonwhite persons." Loving v. Virginia, 388 U.S. 1, 1112 (1967). Interracial marriages between "nonwhites," e.g., blacks and Asians, were not banned.
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"[T]here is no evidence that laws reserving marriage to opposite-sex
couples were enacted with an intent to discriminate against either men
or women. Accordingly, such laws cannot be equated in a facile manner with anti-miscegenation laws."" As in Goodridge, which was
decided on other grounds, there is no evidence that New Mexico's
statutes reserving marriage to opposite-sex couples were "motivated
by sexism in general or a desire to disadvantage men or women in
particular."5 4 Additionally, neither sex has been subjected to "any
harm, burden, disadvantage, or advantage"" from the adoption of
those statutes.
Statutes, ordinances, common law doctrines, and public policies
that treat men and women equally and do not subject them to different restrictions or disabilities cannot be said to deny either men or
women the equal protection of the laws. Accordingly, marriage statutes that allow both men and women to marry someone of the opposite sex, but prohibit either men or women from marrying someone of
the same sex, do not deny the members of either sex the equal protection of the law or equal rights under the law.

Id. at 12 n.11. Noting that "Virginia prohibits only interracial marriages involving white persons," the Supreme Court determined that "the racial classifications must stand on their own
justification, as measures designed to maintain White Supremacy." Id. at 11. The Court concluded that such a "justification" was patently inadequate: "We have consistently denied the
constitutionality of measures which restrict the rights of citizens on account of race. There can
be no doubt that restricting the freedom to marry solely because of racial classifications violates
the central meaning of the Equal Protection Clause." Id. at 11-12.
53 Hernandez, 805 N.Y.S.2d at 370 (Catterson, J., concurring) (emphasis added). With the
exception of the plurality opinion in Baehr v. Lewin, 852 P.2d 44, 59-63 nn.23-25 (Haw. 1993),
and a passing reference in Goodridge v. Department of Public Health, 798 N.E.2d 941, 958 n.16
(Mass. 2003), no state reviewing court has found the equal protection analysis set forth in Loving
to be applicable to laws reserving marriage to opposite-sex couples. See In re Marriage Cases, 49
Cal. Rptr. 3d 675, 707-08 (Cal. Ct. App. 2006): Conaway v. Deane, 932 A.2d 571, 599-604 (Md.
2007); Baker v. Nelson, 191 N.W.2d 185, 187 (Minn. 1971), appeal dismissed, 409 U.S. 810 (1972);
Lewis v. Harris, 875 A.2d 259, 272 (N.J. Super. Ct. App. Div. 2005), aff'd in part and modified in
part, 908 A.2d 196 (N.J. 2006); Hernandez v. Robles, 855 N.E.2d 1, 8 (N.Y. 2006); Id. at 19-20
(Graffeo, J., concurring); Samuels v. New York State Dep't of Health, 811 N.Y.S.2d 136, 144
(N.Y. App. Div. 2006); Baker v. State, 744 A.2d 864, 880, 887 (Vt. 1999); Andersen v. King
County, 138 P.3d 963, 989 (Wash. 2006); Id. at 1001 (Johnson, J., concurring in judgment only);
Singer v. Hara, 522 P.2d 1187, 1195-96 (Wash. Ct. App. 1974). See also Smelt v. County of
Orange, 374 F. Supp. 2d 861, 876-77 (C.D. Cal. 2005).
54 Goodridge, 798 N.E.2d at 992 (Cordy, J., dissenting).
55 Id.

CIVIL

222

B.

RIGHTs LAw JOURNAL

[Vol. 20:2

History of the Amendment

The effect that the general language of a constitutional amendment is intended to have upon a specific legal issue is often shrouded
in darkness. The constitutional text itself may be unilluminating and
the record of its proposal and ratification may shed little or no light on
the subject. Fortunately, this is not the case with respect to the
intended impact of the New Mexico equal rights amendment on the
issue of same-sex marriage. Although no verbatim record of the legislative debates over the equal rights amendment is available, there is a
public record that shines a light on the legislature's and the public's
understanding of the amendment. That record includes commentary
by constitutional experts on the purpose and effect of the proposed
amendment, scholarly studies undertaken to evaluate the likely
impact of the amendment on state law, newspaper accounts of the
debate over the equal rights amendment in the legislature, and the
contemporary public understanding of the amendment, as reflected in
newspaper articles, editorials and letters to the editor.
1. Legal Scholarship Before Adoption of the Equal Rights
Amendment
The proposed equal rights amendment was approved for submission to the voters by the New Mexico House of Representatives on
January 31, 1972,56 and by the Senate on February 16, 1972." Two
days after the Senate approved the proposed amendment, Susanne
Burks, a reporter for the Albuquerque Journal,wrote a lengthy article
on the likely impact of the amendment based largely upon her interview of Leo Kanowitz, a law professor at the University of New Mexico Law School and a noted expert on sex discrimination." According
to Professor Kanowitz, the amendment would "affect both men and
women."5 9 More specifically, "Men may qualify for alimony, wives
may share their husbands' head of family status and laborers of both
See Equal Rights Measure OK'd by House, 59-2, ALBUQUERQUE J., Feb. 1, 1972, at Al6.
See Women's Equal Rights Resolution Clears Final Legislative Hurdle, ALBUQUERQUE J.,
Feb. 16, 1972, at A5. Because of a Senate sponsored change in its effective date, the equal rights
amendment was referred back to the House for final approval before being submitted to the
electorate. Id.
58 Susanne Burks, Wide Impact Seen for Amendment, ALBUQUERQUE J., Feb. 18, 1972, at
B1.
56
57

59 Id.
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sexes may enjoy protections previously accorded only women."' The
amendment would also require changes in the state's community
property laws and make support obligations depend on need, not the
sex of the spouse.6 1 Professor Kanowitz stated that the equal rights
amendment was intended to eliminate discrimination on the basis of
sex-save distinctions genuinely related to biological differencesand that such discrimination could be remedied either by "extend[ing]
to one sex the rights now enjoyed only by the other, or [by]
restrict[ing] the rights of one [sex] to match the other."6 2 In contrast
to those laws that the amendment was anticipated to address, the marriage laws do not "discriminate" on the basis of sex because neither
men nor women may marry anyone of the same sex.
On April 5, 1972, a report on possible effects of the equal rights
amendment was submitted to the New Mexico Equal Rights Legislation Committee. The thirteen-page report researched and compiled
by students at the University of New Mexico Law School identified
dozens of statutes that would have to be amended by the legislature to
bring them into compliance with the mandate of the equal rights
amendment.63 Those statutes included laws regulating the conditions
of labor, governing community property rights (including testamentary disposition of community property), defining crimes and recognizing certain defenses thereto, determining the age at which males
and females may marry with parental consent, authorizing alimony for
minor females-but not minor males-in limited circumstances, and
specifying sex-based grounds for granting a divorce. 64 Although not
purporting to be a "definitive study" of all of the statutes that might
be affected by the equal rights amendment, the report was intended to
"touch[ ] on several issues which may be most affected by the ERA if
ratified by the voters in November." 65 Significantly, the report never
referred to any of the statutes' treating marriage as a relationship that
60 Id.
61 Id.

62 Id. An article appearing in the Albuquerque Journal two weeks later closely tracked
Professor Kanowitz's list of laws that would be affected by ratification of the equal rights amendment. See Wayne S. Scott, Equal Rights for Sexes Poses Work, ALBUQUERQUE J., Mar. 2, 1972,
at A4 (identifying community property laws, laws governing alimony and support obligations,
and labor laws that would have to be amended).
63 See UNIV. OF N.M. ScH. OF LAw, A REPORT ON POSSIBLE EFFECTS OF THE EQUAL

RIGHTS AMENDMENT (1972) (submitted to the N.M. Equal Rights Legislation Committee).
6 Id. at 1-3, 5-13.
65 Id at 1_
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may exist only between a man and a woman as violative, or even as
potentially violative, of the proposed equal rights amendment. Furthermore, in a comprehensive law review article discussing the likely
impact of the equal rights amendment on the laws of the state, none of
the authors, including those writing on domestic relations, suggested
that the amendment would require recognition of same-sex
marriage. 6
There is no evidence in the contemporary newspaper coverage of
the debate over the equal rights amendment that any of the legislators
who voted in favor of the equal rights amendment believed that it
would authorize or require recognition of same-sex marriages. At the
time the equal rights amendment was proposed by the legislature, its
sponsors expressed the view that the amendment, if ratified by the
electorate, would "require the rewriting of New Mexico laws discriminating between men and women,""7 including the state's "unique community property laws,"6 laws authorizing alimony payments only to
women, 69 and laws establishing different ages at which males and
females may marry,7 0 but the sponsors did not suggest that the amendment would authorize or require the recognition of same-sex marriages. Moreover, Senator Tibo Chavez, the principal Senate sponsor
of the amendment, was reported as scoffing at the suggestion that the
amendment would affect laws restricting marriage to opposite-sex
couples." As the principal sponsor of the equal rights amendment, his
view of the amendment's effect is particularly noteworthy. Finally, it
strains credulity to believe that the equal rights amendment would
66 See Symposium, The New Mexico Equal Rights Amendment, Assessing Its Impact, 3
N.M. L. REV. 1, (1973). The symposium articles were written before the equal rights amendment
was ratified by the New Mexico Legislature.
67 Sex Equality Proposal Given Do-Pass by Senate Committee, ALBUQUERQUE J., Feb. 12,
1972, at Al.
68 ConstitutionalAmendments Put on Nov. Ballot, GRANTS DAILY BEACON, Feb. 16, 1972,
at 2; see also Sex Equality ProposalGiven Do-Pass by Senate Committee, supra note 67; Women's
Equal Rights Resolution Clears Final Legislative Hurdle, supra note 57.
69 See Sex Equality Proposal Given Do-Pass by Senate Committee, supra note 67.

70 See Women's Equal Rights Resolution Clears Final Legislative Hurdle, supra note 57.
Closer to the ratification vote, New Mexico State Senator John Rogers stated that the amendment would likely affect gender-based mining and labor laws, community property laws, and
laws and practices relating to child custody and alimony. Rogers Predicts OK of Equal Rights
Amendment when New Mexicans Cast Ballot in General Election, THE NEW MEXICAN (Santa
Fe), Oct. 18, 1972, at A8.
71Women's Equal Rights Resolution Clears Final Legislative Hurdle, supra note 57.
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have "breezed through both houses with only four opposing votes"7 2 if
it had been understood to require recognition of same-sex marriages.
2.

Newspaper Stories Before Adoption of the Equal Rights
Amendment

As the November 7, 1972, election approached, the equal rights
amendment was the subject of further news stories as well as editorials
and letters to the editor supporting or opposing the measure. The
articles covering the legislature's action stressed that the amendment
was intended to ensure that "women have equal rights under law with
men. . . ."73 None of the articles suggested that the amendment would
authorize or require state recognition of same-sex marriages.
At the outset of his October 8, 1972 article in the Albuquerque
Journal, which appeared later in several other New Mexico papers,74
Bill Feather described the equal rights amendment as part of the
"struggle [of women] to attain equality under the law with men in
New Mexico." 7 If the amendment were ratified, it would require
"massive changes in state laws which differentiate in application
because of sex." 76 Feather referred to the New Mexico Legislative
Council Service's compilation of arguments in favor of and in opposition to the equal rights amendment.7 7 The compilation was intended
72 Voters Will Consider Proposed Amendments, ALBUQUERQUE J., Feb. 19, 1972, at A14.

73 Equal Rights Measure OK'd by House, 59-2, supra note 56. At least one court has cited
contemporary newspaper accounts of the debate over ratification of state equal rights amendments in support of its holding that such amendments were not intended to reach discrimination
based on sexual orientation, much less mandate recognition of same-sex marriage. See Conaway
v. Deane, 932 A.2d 571, 588-89, 598 (Md. 2007). Individual justices in other same-sex marriage
cases have also relied upon such accounts in rejecting equal rights challenges to laws barring
same-sex marriage. See Kerrigan v. Comm'r, 957 A.2d 407, 534 n.29 (Zarella, J., dissenting);
Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 993 (Mass. 2003) (Cordy, J., dissenting). In
both Kerrigan and Goodridge, the dissenting justices were addressing alternative arguments
advanced by the plaintiffs, but not reached by the majority opinions.
74 See, e.g., Bill Feather, Amendment No. I Seeks Equal Rights for Women, DAILY TIMES,
Oct. 9, 1972, at 2; Bill Feather, If Women's Rights Amendment OK'd Struggle Still Won't End,
GRANTS DAILY BEACON, Oct. 9,1972, at 2; Bill Feather, Pros, Cons of Amendment Aired, ALAMOGORDo DAILY NEWS, Oct. 9, 1972, at 1; Bill Feather, Sex Equality Clause: Pros, Cons, THE

NEW MEXICAN (Santa Fe), Oct. 9, 1972, at A3; Bill Feather, "Women's Rights" Clause in N.M.
Constitution Creating Arguments, PORTALES NEWS-TRIBUNE, Oct. 9, 1972, at 1.

75 Bill Feather, Women's Rights First State Amendment on Ballot, ALBUQUERQUE J., Oct. 8,
1972, at F6.
76 Id.
77Id.; see also N.M. LEGISLATIVE COUNCIL SERV., CONSTITUTIONAL AMENDMENTS PRO-

POSED BY THE 1972 LEGISLATURE AND ARGUMENTS FOR AND AGAINST 7-12 (1972). In addition
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to present "arguments most commonly heard for and against the proposed constitutional amendments.""
The arguments advanced in favor of the amendment stressed the
need to eliminate discrimination in the law against women and to
implicitly provide for "equal rights for men and women . . . ." The
arguments propagated by opponents to the amendment expressed
concerns that the amendment: (1) Was worded in a way that was
"obscure and ambiguous and susceptible of several different and discordant interpretations"; (2) Could "destroy more rights than it creates by attempting to create equality through sameness"; (3) "[W]ould
not recognize a physiological distinction necessary in the law between
men and women with regard to crimes such as rape, problems arising
from bastardy, and the hours and working conditions of women"; (4)
"[Would] affect the statutory presumption of who is the aggressor and
who is the victim in the areas of violent crime, sex and marriage"; (5)
Would require revision "of many laws which either provide preferential treatment to women or are based upon rational approaches to the
differences between men and women"; (6) Would promote a breakdown in parental authority and cause a loss of respect for women; (7)
Was unnecessary because adequate legal protection was already available under general equal protection principles; (8) Could subject
women to "embarrassment or harassment"; and (9) Needed to be preceded by a change in societal attitudes toward women.so
It is notable that, in Feather's article, neither the arguments
advanced in favor of the equal rights amendment nor those raised in
to Mr. Feather's article, the Legislative Council Service's publication was also reported in other
newspapers. See NM Constitutional Changes Await Vote, CLovIs NEWS J., Oct. 25, 1972, at 8;
Women's Rights on Election Ballot, TAOS NEWS, Oct. 25, 1972, at A5. It was also summarized
(without attribution) in a newspaper supplement the New Mexico League of Women Voters
prepared for voters. Proposed ConstitutionalAmendments, LAS CRUCES SUN-NEwS, Oct. 31,
1972 (last page); see also Voters to Decide on Three Constitutional Amendments, DEMING
GRAPHIC, Oct. 30, 1972, at 10. The League also endorsed the equal rights amendment in order
to eliminate discrimination against women. Amendments get League Support, ALBUQUERQUE J.,
Nov. 5, 1972, at F16; League of Women Voters Supports Two Amendments, ALBUQUERQUE
TRIB., Nov. 1, 1972, at E7. Courts in other states have relied upon officially prepared "voters
pamphlets" in interpreting their equal rights amendments. See, e.g., Andersen v. King County,
138 P.3d 963, 989 (Wash. 2006) (plurality); Id. at 1010 (Johnson, J., concurring in judgment only).
7S N.M. LEGISLATIVE COUNCIL SERV., supra note 77, at i. As Feather noted, the Legislative Council Service did not attempt "to verify the validity or consistency of the arguments" for
and against state constitutional amendments. Feather, supra note 75.
79 Feather, supra note 75.
8o Id.
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opposition ever mention same-sex marriage."1 "The proposed amendment," one argument ran, "does not pretend to eliminate natural
physiological differences between the sexes,

. .

. but it does prohibit

the state from enacting any law or having any law on its books which
imposes legal distinctions based on sex. "82 The marriage laws do not
"impose[] legal distinctions based on sex," however, because they
neither favor nor discriminate against either sex. Laws that affect
the sexes equally cannot be said to deny either sex "equality of rights
under law."'
It is also notable that Feather explained that the amendment was
''very similar to the equal rights amendment now being proposed for
the United States Constitution."8 Several newspapers endorsing the
81 In an article that appeared in a local newspaper two days before the election, "skeptics"
of the claims advanced in support of the equal rights amendment expressed their "fear" that the
amendment "would undermine or even completely revolutionize the male-female structure our
society functions around." Paula Sue Moore, NM Equal Rights Amendment may Produce
Change, CLovis NEWS J., Nov. 5, 1972, at 25. The article did not explain what the unidentified
"skeptics" had in mind. Even assuming that they were concerned that the amendment would
require recognition of same-sex marriage, their concerns would likely not be entitled to any
weight in interpreting the amendment. "[B]allot measure opponents frequently overstate the
adverse effects of the challenged measure, and . . . their 'fears and doubts' are not highly authoritative in construing the measure." Legislature v. Eu, 816 P.2d 1309, 1315 (Cal. 1991) (citation
omitted). For that reason, "a statement in opposition to a ballot measure does not carry weight
in construing an enacted measure." Andersen v. King County, 138 P.3d 963, 989 n.19 (Wash.
2006) (citation omitted) (rejecting argument by opponents of a state equal rights amendment
that it would require recognition of same-sex marriage); see also Knight v. Superior Court, 26
Cal. Rptr. 3d 687, 695-96 (Cal. Ct. App. 2005) (accepting the proponents' understanding of the
limited scope of a ballot proposition restricting marriage to opposite-sex couples, and rejecting
the opponents' claims that the proposition would effectively prohibit same-sex domestic
partnerships).
82 N.M. LEGISLATIVE COUNCIL SERV., supra note 77, at 9.
83 See supra Parts I-Il.
8 See N.M. CONST. art. 11, § 18.
85 Feather, supra note 75. Section I of the Federal Equal Rights Amendment approved by
Congress on March 22, 1972 (but never ratified by the requisite number of States) provided:
"Equality of rights under the law shall not be denied or abridged by the United States or any
State on account of sex." H.R.J. Res. 208, 92nd Cong. (1972). In an introductory article briefly
discussing the three state constitutional amendments that were going to appear on the November ballot, Feather said that the state equal rights amendment was "similar" to the proposed
federal equal rights amendment. Bill Feather, 3 Constitution Changes Faces [sic] NM Voters
Nov. 7, THE (SANTA FE) N.M., Oct. 8, 1972, at A-4; Bill Feather, Three Constitutional Amendments Offered, PORTALES NEWS TRIB., Oct. 8, 1972, § 1, at 8. In a debate held shortly before the
ratification vote, New Mexico State Senator I.M. (Ike) Smalley said that the state equal rights
amendment was "very similar" to the proposed federal equal rights amendment. See Leah Jean
Clutter, Rhetoric Flows During ERA Debate at City Hall, DEMING GRAPHIC, Oct. 30, 1972, at 7.
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equal rights amendment concurred.86 That news stories and editorials
compared the state equal rights amendment to the proposed federal
amendment is very significant because, months before the state
amendment was ratified, the principal Senate sponsor of the federal
equal rights amendment-Senator Birch Bayh-acknowledged that
the amendment would not mandate recognition of same-sex marriage
by the states.87 Accordingly, the voters considering the similar state
equal rights amendment would have had no reason to believe that the
state amendment, if ratified, would mandate recognition of same-sex
marriage, either.
In a newspaper account of a debate held at the Deming City Hall
shortly before the election, proponents of the equal rights amendment
argued that it was necessary to eliminate discrimination in the law
favoring men over women, while opponents of the amendment said
that it was unnecessary and expressed concern that it would abolish
protections in the law that women had traditionally enjoyed." Samesex marriage was never mentioned.
In an article that appeared in the Clovis New Journal on November 5, 1972-only two days before the ratification vote-Esther Smith
Van Soelen, an attorney who frequently discussed the state and federal equal rights amendments before various civic organizations,
expressed her professional opinion that under the amendment women
stood "to both gain and lose by being considered more legally equal
with men."8 9 For example, they would benefit from changes in the
state's community property laws, but would forfeit what she characterized as their "almost automatic right to custody of the children" in
separation and divorce. 90 Mrs. Van Soelen pointed out that a special
committee of the New Mexico legislature (the Equal Rights Legislation Committee) had been formed to address the changes that would
86 See, e.g., Editorial, Equal Rights will Bring Changes, THE (SANTA FE) N.M., Oct. 22,
1972, at A6; Editorial, GRANTS DAILY BEACON, Nov. 3, 1972, at 2; Vote Yes on Equal Rights,
ALBUOUERQUE J., Oct. 22, 1972, at A4. The Albuquerque Journal and the New Mexican were
the leading newspapers in New Mexico at the time the equal rights amendment was under consideration by the voters.
87 See 118 CONG. REC. 9331 (1972) (statement of Sen. Bayh) (stating that the federal equal
rights amendment would not affect the authority of the states to prohibit same-sex marriages so
long as the prohibition applied to both men and women).
88 Clutter, supra note 85.
89 Moore, supra note 81.
90 Id.
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have to be made if the state equal rights amendment were ratified.9 1
At the time the article appeared, that committee had already adopted
fourteen proposals which "deleted sex discrimination in a similar
number of state laws." 9 2 Those proposals dealt with "the State Militia,
veteran's property tax exemptions, qualification for holding public
office, spousal consent requirements for voluntary medical sterilization, voter registration and residency requirements, judicial retirement, employment of children and employment in the mining
industry."9 3 None of the proposals dealt with the laws of the state that
reserved marriage to opposite-sex couples.
The majority of New Mexico newspapers endorsed the equal
rights amendment. 94 The editorials supporting the amendment generally emphasized the need to provide women with equal rights under
law with men and to eliminate discrimination against women. 95 The
opposing editorials argued that the amendment was "unnecessary,"96
that any inequities in the law could be corrected by piecemeal statutory legislation rather than by a constitutional amendment, 97 and that
"adoption of [the] amendment might create unforeseen complications
in probate matters involving community property." 98 None of the editorials on either side of the issue stated or even hinted that the equal
91 Id.
92 Id.
93 Id.

94 In researching this Article, the author reviewed every newspaper published in New Mexico on a semi-monthly or more frequent basis in 1972 for which microfilm records were
available.
95 Editorial, Amendment No. 1: For the Amendment, ALBUQUERQUE TRIB., Nov. 1, 1972,
at B4; Editorial, Ballots May Be Tough Going, but Fully Worth the Effort, LINCOLN COUNTY
NEWS, Nov. 2, 1972, at 1; Editorial, Equal Rights Will Bring Changes, supra note 84 (recognizing
that men would also benefit from adoption of the amendment, at least in certain areas of the law
such as equalizing support obligations and eliminating the preference for awarding custody of
minor children to their mothers in divorce proceedings); Editorial, GRANTS DAILY BEACON,
supra note 84; Editorial, On The Amendments, DEFENSOR-CHIEFTAIN (N.M.), Nov. 2, 1972, at 2;
Editorial, Proposed Amendment No. /, FARMINGTON DAILY TIMES (N.M.), Oct. 30, 1972, at 4;
Vote Yes on Equal Rights, supra note 84.
96 Editorial, ARTESIA DAILY PRESS, Nov. 5, 1972, at 4; see also Editorial, Ballot Issues,
CARLSBAD CURRENT-ARGus, Nov. 5, 1972, at B16 ("[The state constitution already provides
for equal protection of the laws, [therefore,] the proposed amendment does not make much
sense.").
97 Robert H. Beck, Editorial, Of This and That, ROSWELL DAILY RECORD, Nov. 5, 1972, at
4 ("Wouldn't it be more reasonable to change only those laws which unfairly discriminate against
women rather than to strike down as well those law which benefit them.").
98 Editorial, On the Second Tuesday of November . . . , PORTALES NEWS-TRIB., Nov. 5,

1972, § 1, at 9.
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rights amendment would require recognition of same-sex marriages.
Indeed, the issue of same-sex marriage was not expressly addressed in
any of the editorials for or against the amendment. The same was true
of the published letters to the editor, the majority of which opposed
the equal rights amendment on various religious, social, and cultural
grounds, as well as out of concern that the amendment would eliminate protective laws for women and their right to privacy.99
With the exception of Senator Tibo Chavez's dismissal of the suggestion that the equal rights amendment would sanction same-sex
marriage,1 there was no editorial or public comment on whether the
equal rights amendment would require recognition of same-sex marriage. The absence of such commentary strongly suggests that no
one-certainly not the voters who approved the amendmentthought it would have that effect. Otherwise, such a highly controversial matter would have been raised in the public debate and would
have been discussed in the editorial pages and letters to the editor of
at least some newspapers. The equal rights amendment was intended
to eliminate sex discrimination by ensuring that no law would favor
either sex to the disadvantage of the other, and as discussed in Section
A of Part II, supra, the marriage laws of the state do not favor either
sex.

99 See, e.g., Aileen Barry, Letter to the Editor, DEMING HEADLIGHT, Sept. 21, 1972, at 6
(opposing the amendment); Marge Bodwell, Letter to the Editor, ALAMOGORDo DAILY NEWS,
Nov. 6, 1972, at 8 (opposing the amendment); Mrs. J.M. Kilborn, Letter to the Editor, HoBBS
DAILY NEWS-SUN, Nov. 6, 1972, at 4 (opposing the amendment); Rita McGee, Letter to the
Editor, DEMING HEADLIGHT, Aug. 28, 1972 (opposing the amendment); Mrs. Danny M. O'Dell,
Letter to the Editor, DEMING HEADLIGHT, Sept. 14, 1972, at 2 (opposing the amendment); Mrs.
William R. Runyan, Letter to the Editor, DEMING GRAPHIC, Sept. 11, 1972, at 2 (opposing the
amendment): William R. Runyan, Letter to the Editor, DEMING GRAPHIC, Oct. 2, 1972, at 2
(opposing the amendment); William R. Runyan, Letter to the Editor, DEMING GRAPHIC, Oct.
30, 1972, at 2-3 (opposing the amendment); Maxine Valdes, Letter to the Editor, ALBUQUERQUE
J., Nov. 2, 1972, at A5 (opposing the amendment); Mrs. Elmer Webb, Letter to the Editor,
HOBBS DAILY NEWS-SUN, Nov. 1, 1972, at 4 (opposing the amendment); James Whitmire, Letter
to the Editor, DEMING HEADLIGHT, Oct. 5, 1972, at 6 (opposing the amendment); see also Kathy
Cranage, Letter to the Editor, DEMING HEADLIGHT, Sept. 7, 1972, at 2 (in support of the amendment); Esther Dow, Letter to the Editor, CARLSBAD CURRENT ARGUs, Nov. 3, 1972, at 16 (in
support of the amendment); Robert D. Eaves, Letter to the Editor, DEMING GRAPHIC, Oct. 16,
1972, at 3 (in support of the amendment); Robert N. Mazer, Letter to the Editor, DEMING
GRAPHIC, Sept. 25, 1972, at 2 (in support of the amendment).
1o See supra text accompanying note 71.

2010]

C.

THE NEW MEXICO EQUAL RIGHTs AMENDMENT

231

Interpretation of the Amendment by the New Mexico Courts

In addition to the text and history of the state equal rights
amendment, the New Mexico Supreme Court's case law confirms that
the purpose of the amendment was to eradicate statutes, common law
doctrines, and policies that do not treat men and women equally. Furthermore, the New Mexico reviewing courts' application of the equal
rights amendment leaves no doubt that New Mexico's marriage statutes do not violate the amendment.
In New Mexico Right to Choose/NARAL v. Johnson,"o' the New
Mexico Supreme Court described the equal rights amendment as "a
specific prohibition that provides a legal remedy for the invidious consequences of the gender-based discrimination that prevailed under the
common law and civil law traditions that preceded it."' 0 2 As examples
of such "gender-based discrimination," the court referred to the former restrictions placed on the right of women to vote and hold public
office and to the subordinate status of women under the early marriage and community property laws of the state. 0 3 Such "genderbased discrimination," however, is entirely absent from the current
marriage laws of the state, which allow both men and women to marry
someone of the opposite sex and forbid both men and women from
marrying anyone of the same sex.104
The opinion in New Mexico Right to Choose, which did find a
violation of the equal rights amendment, demonstrated that a threshold requirement of a valid equal rights claim under art. II, § 18 of the
New Mexico Constitution is that the challenged classification must
discriminate against one sex in favor of the other. 0 The New Mexico
Supreme Court considered the constitutionality of an administrative
rule adopted by the Secretary of the Human Services Department
prohibiting the use of public funds to pay for abortions of Medicaideligible women, except those necessary to save the life of the mother,
to end an ectopic pregnancy, or in the case of pregnancies resulting
101 N.M. Right to Choose/NARLA v. Johnson, 975 P.2d 841 (N.M. 1998).
102 Id. at 853. The holding in New Mexico Right to Choose is discussed in the next section
of this analysis.
103 Id. at 852-53 (internal citations omitted).

104 See supra Part I.
105 See N.M. Right to Choose, 975 P.2d at 854 ("[N]ot all classifications based on physical
characteristics unique to one sex are instances of invidious discrimination.").
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from rape or incest."o6 Other than those few exceptions, the rule
"denies state funding for abortions even when they are medically necessary,"" 7 including, for example, abortions necessary to preserve the
woman's physical or mental health.'
Under the Department's regulations, however, "[T]here is no
comparable restriction on medically necessary services relating to
physical characteristics or conditions that are unique to men."1 09
"Indeed," the court continued, "we can find no provision in the
Department's regulations that disfavors any comparable, medically
necessary procedure unique to the male anatomy."" 0 For example,
"the Department does not explicitly condition reimbursement for any
covered health service for income-eligible men on a physician's certification that the care is necessary to save the life of the patient.""' The
court determined that the challenged rule "employs a gender-based
classification that operates to the disadvantage of women and is therefore presumptively unconstitutional. In order to survive the heightened scrutiny [applied] to such classifications, the State must meet its
burden of showing that Rule 766 is supported by a compelling justification."" 2 The court found that neither of the Department's asserted
interests-cost savings and protecting "the potential life of the
unborn"-was strong enough or narrowly tailored enough to support
the classification.' 3 At the outset of its opinion, the court noted that
106 Id. at 844.
107 Id. at 856.
108 Id. at 857 ("Rule 766 ... prohibits state funding for most medically necessary abortions
at all stages of a woman's pregnancy and without regard to her health except in life-threatening
situations.").
109 Id. at 856.
110 Id.

Ill N.M. Right to Choose/NARLA v. Johnson, 975 P.2d 841, 856 (N.M. 1998).
112 Id.; see also Trujillo v. City of Albuquerque, 965 P.2d 305, 310 (N.M. 1998)
("[C]lassifications based on gender and illegitimacy traditionally have been measured under
intermediate scrutiny.") (citing City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440-41
(1985)). Although intermediate scrutiny is frequently referred to as "heightened scrutiny," it is
clear from the context of the court's opinion in New Mexico Right to Choose that "heightened
scrutiny," for purposes of analysis under the equal rights amendment, means "strict scrutiny"
review, i.e., a classification that discriminates on the basis of gender may be upheld only if it is
the least restrictive means of achieving a compelling state interest. See N.M. Right to Choose,
975 P.2d at 853 ("Although we recognize that federal courts currently apply an intermediate
level of scrutiny to gender-based classifications, our rationale for conducting a searching judicial
inquiry regarding such classifications under the New Mexico Constitution may accord with the
criteria for invoking more stringent judicial scrutiny under federal law.") (internal citations and
citations omitted).
113 See N.M. Right to Choose, 975 P.2d at 856-57.
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Rule 766 "does not apply the same standard of medical necessity to
both men and women . . . ."14 Later, the court held that the challenged rule was "presumptively unconstitutional because it results in a
program that does not apply the same standard of medical necessity to
both men and women.""'s In holding that the rule was unconstitutional, the court explained that the State had failed "to provide a compelling justification for treating men and women differently with
respect to their medical needs . ...
Unlike the rule challenged in
New Mexico Right to Choose, the state's marriage statutes "apply the
same standard" to both men and women and treat them equallyboth men and women may marry someone of the opposite sex; neither
may marry anyone of the same sex. Neither men nor women are
placed at a "disadvantage" vis-a-vis the opposite sex regarding
marriage.
Other decisions of the New Mexico reviewing courts support the
premise that unequal treatment is the touchstone of a valid equal
rights amendment claim. In Futrell v. Ahrens,"' the New Mexico
Supreme Court rejected an equal rights challenge to a state university
rule barring visitation to persons of the opposite sex in bedrooms of
the university's residence halls because the rule affected male and
female students equally."' In State v. Sandoval,"9 the New Mexico
Court of Appeals held that "if a statute treats all persons alike,
regardless of sex, it does not violate the provisions of N.M.Const. art.
II, § 18."') In Sandoval, the court cited Schaab v. Schaab,12 ' in which
the New Mexico Supreme Court held that an alimony statute that
"treats husband and wife with exact equality in all its provisions" does
not violate the equal rights amendment.' 22 Similarly, the marriage
114 Id. at 844.
115 Id. at 851 (emphasis added); see also id. at 856 ("We determine that Rule 766 employs a
gender-based classification that operates to the disadvantage of women and is therefore presumptively unconstitutional.").
116 Id. at 857.
117 Futrell v. Ahrens, 540 P.2d 214 (N.M. 1975).
I18 Id. at 218.
119 State v. Sandoval, 649 P.2d 485 (N.M. Ct. App. 1982).
120 Id. at 487 (citing Schaab v. Schaab, 531 P.2d 954 (N.M. 1974)) (holding a prostitution
statute that applied equally to both men and women did not violate the state's equal protection
amendment).
121 Schaab, 531 P.2d 954.
122 Id. at 957. An indirect indication that the marriage statutes do not violate the equal
rights amendment may be seen in the manner in which the New Mexico reviewing courts have
dealt with the common law doctrine of interspousal tort immunity. Under that doctrine, which
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statutes, as noted, treat men and women equally. In each case in
which the New Mexico Supreme Court or the New Mexico Court of
Appeals has found a violation of the equal rights amendment, the statute or practice in question has discriminated against one sex in favor
of another.123
D.

Attorney General Interpretation of the Equal Rights Amendment

Finally, barely two years after the state equal rights amendment
was adopted, New Mexico Attorney General Toney Anaya expressed
the opinion that the amendment did not require recognition of samesex ("homosexual") marriage.124 "The State amendment," Attorney
General Anaya said, "will not have any effect on the legality or possibility of homosexual marriage."' 2 5 "The only application of the Equal
Rights Amendment to this question," he explained, "would be . . . to

assert that marriage between two women is as equally prohibited as
marriage between two men."126
CONCLUSION

Any lawsuit brought to establish the right of same-sex couples to
marry in New Mexico would have to rely on the state constitution, not
on state statutes. An argument that the current laws of the State of
New Mexico allow such marriages is simply unconvincing, and similar
has been repudiated in many states, neither a husband nor a wife may sue the other partner to
the marriage for tortiously inflicted injuries. In Flores v. Flores, the New Mexico Court of
Appeals abrogated the doctrine with respect to intentional torts, holding that the doctrine was
outmoded and should be discarded. 506 P.2d 345, 346-48 (N.M. Ct. App. 1973). Significantly,
the court of appeals did not cite the state equal rights amendment in support of its decision, but
based its conclusion on public policy considerations only. Id. at 347. This is not surprising since
the doctrine, like the marriage statutes, applied equally to men and women. When the New
Mexico Supreme Court, following Flores, abrogated the doctrine with respect to negligently
inflicted torts, it also rested its decision on public policy considerations without citing the state
equal rights amendment. See Maestas v. Overton, 531 P.2d 947, 948 (N.M. 1975).
123 See, e.g., N.M. Right to Choose/NARAL v. Johnson, 975 P.2d 841, 856-57 (N.M. 1998)
(holding that a state rule preventing reimbursement for abortions, while allowing comparable
anatomical procedures for men, violates the equal rights amendment); State v. Gonzales, 808
P.2d 40, 49 (N.M. Ct. App. 1991) (holding that gender discrimination in the use of peremptory
challenges violates the equal rights amendment).
124 Letter from Toney Anaya, supra note 14, at 2.
125 Id.

126 Id. at 2-3. For a discussion of when courts may consider the Attorney General's interpretation of the disputed constitutional language see State ex rel. Swope v. Mechem, 265 P.2d
336, 340 (N.M. 1954), and the sources cited therein.

2010]

THE NEW MEXICo EQUAL RIGHTS AMENDMENT

235

arguments in other states have been uniformly rejected. With respect
to the constitutional arguments that might be raised, a claim that the
marriage statutes-interpreted not to allow same-sex marriage-violate the equal rights amendment would likely not prevail. The text,
history, purpose, and interpretation of the amendment all suggest that
it was aimed at eradicating unequal treatment of men and women
under the law, but the marriage statutes treat men and women
equally: Both may marry someone of the opposite sex; neither may
marry anyone of the same sex. With the exception of the plurality
decision of the Hawaii Supreme Court in Baehr v. Lewin, which was
later overturned by an amendment to the Hawaii Constitution, no
state or federal reviewing court has held that reserving marriage to
opposite-sex couples constitutes sex discrimination under either general equal protection language or the more specific language of an
equal rights provision. Of course, the unlikelihood of an equal rights
argument prevailing does not mean that such an argument would not
be advanced, nor does it in any way preclude same-sex couples from
raising other state constitutional arguments based on due process or
equal protection. Whether such alternative arguments would be
raised, and whether they would succeed, remains to be seen.

