ARTICLES
RETALIATION'S CHANGING LANDSCAPE

By Lynn Ridgeway Zehrt*

INTRODUCTION

Over the past forty years, the Supreme Court has been asked to
determine the meaning of ambiguous terms in numerous civil rights
statutes.' In some cases, the Court has taken a narrow, conservative
view of such terms and, despite the absurd result,2 has justified its outcome by relying on the separation of powers doctrine and on Congress's ability to effectuate a different interpretation.3 The Court
often has reached such a confined result by limiting its analysis to
determining the plain meaning of the statutory text and by refusing to
consider other valuable resources such as legislative history, purpose,
and policy.'
* LL.M. Graduate, Georgetown University Law Center, February 2009. This author would
like to thank Professor Charles F. Abernathy at Georgetown University Law Center for his
insight and guidance with this paper. This author also appreciates the review and comments
provided by Professors Daniel Vail and Louis Lopez at Georgetown University Law Center.
I See, e.g., Jones v. Alfred H. Mayer Co., 392 U.S. 409, 421-22 (1968) (holding that the
"same rights" language in 42 U.S.C. § 1982 includes state action as well as private acts of discrimination); Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 236-37 (1969) (deciding what transactions constitute real or personal "property" within the meaning of § 1982); Runyon v.
McCrary, 427 U.S. 160, 170 (1976) (concluding that the right in 42 U.S.C. § 1981 to "make and
enforce" contracts includes the opportunity to enter into contracts and not merely the right to
enforce a previously created contract); McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273,
278-80 (1976) (determining that the statutory phrase "as is enjoyed by white citizens" in § 1981
does not exclude white citizens from the protection of the statute).
2 See, e.g., Tenn. Valley Auth. v. Hill, 437 U.S. 153, 172-73 (1978); Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 574-75 (1982).
3 See, e.g., Patterson v. McLean Credit Union, 491 U.S. 164, 171 (1989) (holding that the
right "to make and enforce contracts" under § 1981 applies only to pre-formation activity and
not to conduct occurring "after the formation of the contract"); Alexander v. Sandoval, 532 U.S.
275, 288-89 (2001) (holding that there is no private right of action for a plaintiff-initiated disparate impact claim under Title VI).
4 See, e.g., Justice Antonin Scalia, Common-Law Courts in a Civil-Law System: The Role of
United States Federal Courts in Interpretingthe Constitution and Laws, in A MArER OF INTER-
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Yet in other instances, the Court has taken a broad, expansive
approach to interpreting ambiguous statutory terms, justifying such
judicial activism by examining the spirit' and purpose6 of the underlying law and the justice achieved in reaching the result.' This approach
to statutory interpretation has been particularly controversial when
the Court reaches a result that Congress clearly did not consider at the
time the statute was enacted.' Such rulings raise a more theoretical
issue regarding the proper role of the Court; precisely, whether it
should serve as a "superlegislature," incorporating public values into
decisions involving statutory interpretation. 9
PRETATION: FEDERAL COURTS AND THE LAW 3 (Amy Gutmann ed., 1997); Adam N. Steinman,
"Less" is "More"? Textualism, Intentionalism, and a Better Solution to the Class Action Fairness
Act's Appellate Deadline Riddle, 92 IOWA L. REV. 1183, 1196-99, 1203-12 (2007) (discussing the
philosophical difference between textualists and intentionalists and applying these differences in
the context of the Class Action Fairness Act).
5 See, e.g., Holy Trinity Church v. United States, 143 U.S. 457, 459 (1892) ("It is a familiar
rule that a thing may be within the letter of the statute and yet not within the statute, because
not within its spirit nor within the intention of its makers.").
6 See, e.g., United Steelworkers of Am. v. Weber, 443 U.S. 193, 201-02 (1979) ("[Tlhe prohibition . . . [in the statute] must be read against the background of the legislative history of Title
VII and the historical context from which the Act arose. Examination of those sources makes
clear that an interpretation of the sections that forbade all race-conscious affirmative action
would bring about an end completely at variance with the purpose of the statute and must be
rejected.") (internal citations omitted).
7 Compare Richard A. Posner, The Role of the Judge in the Twenty-First Century, 86 B.U. L.
REV. 1049 (2006) (advocating that policy considerations are an acceptable judicial tool of statutory construction), with Richard A. Epstein, The Perils of Posnerian Pragmatism, 71 U. CHi. L.
REV. 639 (2004) (criticizing Judge Posner's advocacy of policy and a results-oriented approach).
See also Alexander Volokh, Choosing Interpretative Methods: A Positive Theory of Judges and
Everyone Else, 83 N.Y.U. L. REV. 769 (2008) (examining the various approaches adopted by
different judges and the results reached from these different approaches).
8 See, e.g., Cannon v. Univ. of Chi., 441 U.S. 677, 717 (1979) ("When Congress intends
private litigants to have a cause of action to support their statutory rights, the far better course is
for it to specify as much when it creates those rights. But the Court has long recognized that
under certain limited circumstances the failure of Congress to do so is not inconsistent with an
intent on its part to have such a remedy available to the persons benefitted by its legislation.");
John F. Manning, Textualism and Legislative Intent, 91 VA. L. REV. 419, 423 (2005) (exploring
how classical intentionalism presupposes that courts should try to ascertain how the legislative
majority would have handled a problem that the enacted text either does not resolve or resolves
in such a manner that does not adequately reflect the legislature's apparent purpose).
9 See, e.g., William N. Eskridge, Jr., Public Values in Statutory Interpretation, 137 U. PA. L.
REV. 1007, 1009 (1989) (exploring the substantial role public values play in statutory interpretation); Karl N. Llewellyn, Remarks on the Theory of Appellate Decision & the Rules or Canons
About how Statutes are to be Construed, 3 VAND. L. REV. 395, 400 (1950) ("[A]s a statute gains
in age-its language is called upon to deal with circumstances utterly uncontemplated at the time
of its passage. Here the quest is not properly for the sense originally intended by the statute, for
the sense sought originally to be put into it, but rather for the sense which can be quarriedout of
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In just the last three years, the Supreme Court again has defined
the scope of ambiguous statutory terms in three civil rights statutes.10
The Court's analysis has centered on whether statutory prohibitions of
"discrimination" encompass claims of retaliation. The statutes at issue
in these opinions speak only in general terms of prohibiting "discrimination."" Unlike other civil rights statutes, these statutes do not specifically forbid retaliation. Nevertheless, the Court concluded that
retaliation was a type of intentional discrimination in all three cases
and, consequently, prohibited by the statutes.12 In reaching these
results, the Court drastically broadened the protections afforded
employees from retaliation.
Although the Court reached the results desired by civil rights
advocates in these cases, the methods it used to reach these broader
interpretations were atypical. For example, not once, in any of the
opinions, did the Court examine the legislative history of the statute
involved; nor did the Court ever contemplate the policy considerations of the statute or its decisions. Moreover, and perhaps most startling, the Court's analysis did not examine the context or purpose of
the statute. Rather, in reaching its result, this largely conservative
Court relied upon traditional textualist methods and limited its scrutiny of the statute to the meaning of the statutory text and stare decisis
principles.13
The Court's approach merits further examination, however, in
both its selection of certain methods and its rejection of others. First,
the Court chose not to review the historical context in which many of
these laws were enacted. Part of this contextual consideration should
have included an examination of common law's recognition that retaliation was a concept meriting protection. These common law protections initially applied only in limited circumstances and did not
develop through the common law, with any prominence, until the
it in the light of the new situation. Broad purposes can indeed reach far beyond details known or
knowable at the time of drafting.").
10 See Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 173-74 (2005); Gomez-Perez v.
Potter, 128 S. Ct. 1931, 1937 (2008); CBOCS West, Inc. v. Humphries, 128 S. Ct. 1951, 1958
(2008).
11 See Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 (2006); 42 U.S.C.
§ 1981(a) (2006); Age Discrimination in Employment Act of 1967, 29 U.S.C. § 633a(a) (2006).
12 See Jackson, 544 U.S. at 173-74; Gomez-Perez, 128 S. Ct. at 1938-39; Humphries, 128 S.
Ct. at 1961.
13 See Gomez-Perez, 128 S. Ct. at 1939 (citing Jackson, 544 U.S. at 173, 178).
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middle of the twentieth century.14 Yet Congress enacted some of the
most powerful weapons in combating civil rights atrocities prior to the
development of protections at common law."
Second, none of the Court's three recent decisions implying protections from retaliation discussed the topic of legislative history.
Given the age of the statutes in question, such an omission is perplexing. In earlier rulings, the Court did not hesitate to turn to legislative
history when ascertaining the meaning of the older civil rights statutes.16 Additionally, the avoidance of legislative history does not
appear to have been a tactical decision to create a majority because
Justices Scalia and Thomas, the most stringent objectors to reliance
upon legislative history, dissented in all three decisions. Thus, the
Court's decision not to rely on legislative history in any of the three
opinions raises questions about whether retaliation was ever a subject
of legislative debate and, if not, whether the Court's decisions were
infusions of current, modern values of retaliation into the statutory
interpretation process.
Third, policy considerations compel the same outcome. The
Court has been careful to emphasize that these decisions are based
not on policy but rather are simply a matter of statutory interpretation." Policy considerations nonetheless are vital not only to understanding the importance of the protections from retaliation but also
for ascertaining the scope of such protections. If the Court moves forward without considering policies intertwined in the statutes, the
Court's future retaliation rulings may be inconsistent. Perhaps more
importantly, however, such results would leave us grappling with the
proper boundaries and importance the Court actually places on protections from retaliation.
This Article analyzes the latest Supreme Court decisions recognizing retaliation against the backdrop of historical development, legislative history, and policy considerations. Part I briefly examines the
common law and traces the emergence and evolution of protections
from retaliation. Part II explores the Supreme Court's three recent
decisions, Jackson v. Birmingham Board of Education, Gomez-Perez
v. Potter, and CBOCS West, Inc. v. Humphries, and discusses how
14 See Wayne N. Outten, When Good Deeds are Punished: The Legal Landscape of Retaliation and Whistleblowing, 762 PLI/LIT 713, 717-18 (2007).
15 See id. at 739 n.146; see also 42 U.S.C. § 1982 (2006).
16 See, e.g., Cannon v. Univ. of Chi., 441 U.S. 677, 686 n.7, 693 n.14, 704 n.36 (1979).
17 See Jackson, 544 U.S. at 173, 178; Gomez-Perez, 128 S. Ct. at 1938-39.
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these decisions generally may apply in the Court's future retaliation
cases. Part III compares the major civil rights statutes that contain
specific retaliatory protections with those civil rights statutes in which
the general language fails to mention the word retaliation. For those
statutes that are silent with regard to retaliation, Part III also includes
some exploration of legislative history and whether such history inhibits or enhances the goals of retaliation jurisprudence. Finally, Part IV
examines the policy reasons that bolster the Court's decisions and how
these considerations may impact current, unresolved issues in the
retaliation realm.
I.

A

HISTORIC PERSPECTIVE ON RETALIATION

The concept of retaliation seeped into the common law slowly.
Retaliation itself was not recognized at common law until the twentieth century, and other concepts at common law greatly influenced its
recognition as a punishable wrong.' 8 For instance, common law first
recognized a citizen's duty to report a crime.19 Under English common law, the failure to report a crime was a crime itself, referred to as
the crime of misprision of felony.20 Lord Denning, citing a translation
of Sir William Staunford from 1557, described the offense as a person
knowing that a felony had been committed and failing to report it.2 1
Scholars debate whether mere knowledge was sufficient at English
common law or whether .a positive act also was required before the
law imposed culpability. 22 In the United States, there has been a federal statute punishing misprision of felony since 1790, but the statute
requires an affirmative act of concealment, rather than just knowledge, before the defendant can be held culpable.23 Common law also
recognized the duty to rescue someone in immediate danger, a concept which filtered into American jurisprudence in both tort and criminal law.24 Under the modern view, both concepts, the duty to report
18 See Outten, supra note 14, at 717-18.
19 See Gabriel D. M. Ciociola, Misprison of Felony and Its Progeny, 41 BRANDEIS L.J. 697,
699 (2003) (citing SIR WILLIAM STAUNFORD, LES PLEEs DEL CORON 39 (1557)).
20 See Sykes v. Dir. of Pub. Prosecutions, [19621 App. Cas. 528, 532 (H.L. 1961) (appeal
taken from Eng.) (citing STAUNFORD, supra note 19, at 39).
21 See Ciociola, supra note 19, at 699-700 (citing Sykes, [1962] App. Cas. at 532).

22 See Jack Wenik, Forcing the Bystander to Get Involved: A Case for a Statute Requiring
Witnesses to Report Crime, 94 YALE L.J. 1787, 1791-92 nn.36-38 (1985).
23 See Ciociola, supra note 19, at 721-22 & nn.149-55 (citing 18 U.S.C.
24 See Wenik, supra note 22, at 1794-98.
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a crime and the duty to rescue, have lost considerable favor, and academics debate whether this diminishment is attributable to the
increased value placed on individual liberty.25
Once common law imposed an affirmative duty to report a crime,
the law eventually recognized a corollary need to protect those citizens who fulfilled that duty from retaliatory acts.26 The rationale for
such protection was that the "[f]aws which define certain acts as criminal would be meaningless if citizens who reported crime were not protected from vindictive retaliation. "27 As we shall soon see, this
justification parallels the policy reasons that are relied upon today in
protecting employees from retaliation by their employers.
Along the same lines, landlord-tenant law eventually recognized
the need to protect tenants from retaliation.28 This recognition also
evolved over time, but it recently has "undergon[e] profound
change." 29 The original common law rule provided that the possession
of land was a privilege of the owner, and no inquiry was made into the
owner's purpose or motive in evicting the tenant.30 This presumption
changed in the 1960s, however, because of the enactment of housing
code statutes that sought to improve the quality of low income
housing.3 1
In the landmark case of Edwards v. Habib, the D.C. Circuit first
recognized a tenant's defense of retaliatory eviction.3 2 The case arose
in 1965, shortly after the enactment of housing and sanitary codes in
the District of Columbia.33 Specifically, the tenant complained to her
25 See, e.g., Liam Murphy, Beneficence, Law, and Liberty: The Case of Required Rescue, 89
GEO. L.J. 605, 606-24 (2001) (describing the ongoing debate among legal academics concerning
the role that protection of individual liberty should have in the adoption of duty to rescue legislation through the specific arguments of Professors Graham Hughes and Michael Moore).
26 See, e.g., In re Quarles, 158 U.S. 532, 536 (1895) ("The right of a citizen informing of a
violation of law . . . to be protected against lawless violence, does not depend upon any of the
Amendments to the Constitution, but arises out of the creation and establishment by the Constitution itself of a national government, paramount and supreme within its sphere of action.")
(citing United States v. Logan, 144 U.S. 263, 294 (1892)).
27 See, e.g., Barela v. Super. Court, 636 P.2d 582, 586 (Cal. 1981) ("California has a long
history of protecting those citizens who report violations of the criminal laws.") (citing Ball v.
Rawles, 93 Cal. 222, 228 (1892)).
28 See ROBERT S. SCHOSHINSKI, AMERICAN LAW OF LANDLORD AND TENANT § 12:1, at 718
(1980 & Supp. 1993).
29 Id.

30
31
32
33

Id. at 717-18.
Id. at 718-19.
Edwards v. Habib, 397 F.2d 687, 690 (D.C. Cir. 1968).
Id. at 688-89 nn.1-3.
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landlord about various sanitary code violations, and when he failed to
remedy them, she reported the violations to the Department of
Licenses and Inspections.' Based on the report, the property was
inspected, and the landlord was ordered to repair more than forty violations.35 Shortly thereafter, the landlord ordered the tenant to vacate
the property within thirty days.36 The tenant refused, and the landlord
filed an eviction suit.3 7 The tenant asserted a defense of retaliation,
alleging that the landlord violated a Congressional statute that protected tenants from retaliatory behavior when they reported housing
code violations. 38 The trial court denied the defense, and directed a
verdict for the landlord.39
On appeal, the D.C. Circuit reversed the judgment and held "that
proof of retaliatory motive does constitute a defense to an action of
eviction." 40 The D.C. Circuit acknowledged that the housing code
statutes did not contain an explicit defense of retaliatory eviction,4 1
but ultimately held that the enactment of the statutes "impliedly
effected just such a change in the relative rights of landlords and
tenants."42 Instead of relying upon statutory construction, the court
supported its holding by asserting several policy reasons for its decision. First, the court reasoned that if it had allowed the landlord to
evict the tenant under these circumstances, "Not only would the government have failed to protect her against private reprisals . .. ,but it
would, through its court, actually be aiding the individual who seeks to
intimidate the exercise of those rights."4 3 Second, the court stated
that the objectives of the housing code statutes would be defeated
without protection from this sort of retaliation.44 Third, the court
examined the "social context" in which the housing codes were
enacted and noted "the appalling condition and shortage of housing in
34 Id. at 688.

Id.
Id. at 689.
37 Id.
38 Edwards v. Habib, 397 F.2d 687, 689 (D.C. Cir. 1968).
39 Id.
40 Id. at 690.
41 Id. at 699.
42 Id. at 690.
43 Id. at 693.
44 See Edwards v. Habib, 397 F.2d 687, 700-01 (D.C. Cir. 1968) (stating that if the court
permitted retaliatory evictions, it would frustrate the effectiveness of the housing code in
improving the quality of housing in Washington).
35

36
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Washington, the expense of moving, the inequality of bargaining
power between tenant and landlord . . . ."45

Finally, the court

explained that failure to protect tenants from retaliatory eviction
would produce a tremendous chilling effect:
There can be no doubt that the slum dweller, even though this home
be marred by housing code violations, will pause long before he complains of them if he fears eviction as a consequence. Hence an eviction under the circumstances of this case would ... stand as a warning
to others that they dare not be so bold.46
The court concluded "that the effectiveness of remedial legislation will
be inhibited if those reporting violations of it can legally be intimidated [and this notion] is so fundamental that a presumption against
the legality of such intimidation can be inferred as inherent in the legislation even if it is not expressed in the statute itself."4 7
After the Edwards decision, other courts also began to recognize
and endorse the defense of retaliatory eviction.48 Legislatures also
responded by enacting statutes that affirmatively provided for the
defense of retaliatory eviction.49 These statutes were based on the
same policies that were offered by the court in Edwards, namely that
"tenants should be encouraged to come forward and report code violations without fear of reprisal from the landlords," and failing to offer
such protection would "frustrate .

.

. the [societal] goal of promoting

decent housing."50 Virtually every state now recognizes, either at
common law or by statute, the valid defense of retaliatory eviction.
Several common patterns can be gleaned from examining criminal and property law. First, in both areas, the common law originally
offered no protection from retaliation. Second, the lack of protection
in the common law did not change until the twentieth century and did
45 Id. at 701.
46 Id.

47 Id. at 701-02.
48 See, e.g., Wilkins v. Tebbetts, 216 So. 2d 477 (Fla. App. 1968); Schweiger v. Super. Court,
476 P.2d 97 (Cal. 1970); Pohlman v. Metro. Trailer Park, Inc., 312 A.2d 888 (N.J. 1973); Dickhut
v. Norton, 173 N.W.2d 297 (Wis. 1970). See also SCHOSHINSKI, supra note 28, at 718; Annotation, RETALIATORY EvicoiON OF TENANT FOR REPORTING LANDLORD'S VIOLATION OF LAw, 23

A.L.R.5TH 140, §§ 3-4, 6-7 (1994).
49 See RESTATEMENT (SECOND) OF PROPERTY, LAND. & TEN.
So Annotation, supra note 48, at 150.
51 See SCHOSHINSKI, supra note 28, at

§§

12:8-12:13, 737 n.97.

§ 14.9

nn.1-3 (1977).
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so only first statutorily imposing a duty to report a crime or a violation

of the housing code. Third, under both property and criminal law, the
decisions that recognized protection from retaliation were based on
significant policy reasons, including underlying concerns for the viability of the statutes at issue. Such policy rationales, however, are not
limited to criminal and property law; they also appear in the retaliatory protections in employment law.
In employment law, as in criminal and property law, employees
historically were unprotected from retaliation. In the eighteenth and
nineteenth centuries, the employment relationship generally was governed by labor service contracts that carried a presumption that the
employee was obligated for an annual term.5 2
Toward the end of the nineteenth century, the notion of contract
labor in the United States gradually was replaced by the "at will"
employment doctrine.5 3 Under the doctrine, most employees were
considered "at will," meaning they could be discharged for a good reason, bad reason, or no reason at all.54 Accordingly, the common law
vested the employer with "absolute discretion to terminate employment" unless a contract indicated otherwise." Although the employment relationship was based largely on contract law, it also was
influenced heavily by property law.56 Given property law's strong
influence on the employment "at will" doctrine, it is not surprising
that the need for protection from retaliation in employment law arose
under circumstances very similar to those in property law.
In Petermann v. InternationalBrotherhood of Teamsters, a California appellate court declared that the "at will" employment doctrine
52 See Jay M. Feinman, The Development of the Employment at Will Rule, 20 AM. J. LEGAL
HIST. 118, 119-22 (1976) (tracing the development of the employment relationship in America
from the eighteenth century through the twentieth century). See also id. at 120 ("If the hiring be
general, without any particular time limitation, the law construes it to be a hiring for a year . . ..
(quoting 1 WILLIAM BLACKSTONE, COMMENTARIES *425)).

53 Id. at 118-19.
54 See MARK A. ROTHSTEIN & LANCE LIEBMAN, EMPLOYMENT LAw § 2A(3), at 33 (6th ed.
2007).
5s See William M. Howard, Annotation, Common-Law Retaliatory Discharge of Employee
for Disclosing Unlawful Acts or Other Misconduct of Employer or Fellow Employees, 105
A.L.R.5TH 351, 387 (2003).
56 See ROTHSTEIN, supra note 54, at § 2A(3), at 23. See also id. ("The employer's ability to
impose a wide range of conditions on employment often is justified because the work is performed on the employer's property, with the employer's materials and equipment, and even
utilizing the employer's intangible property such as its good will and trademarks.").
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could be limited by public policy considerations.5 7 The court in this
landmark case refused to sanction an employer for terminating an
employee who refused to commit perjury on behalf of his employer.
After testifying truthfully, his employer fired him. 59 The court found
the termination unlawful and proffered several policy reasons for its
decision. First, the court found that the solicitation of perjury and the
commission of perjury constitute violations of the California penal
code.60 In so doing, the court would protect employees from retaliation to prevent the effectiveness of the perjury statute from being
"seriously impaired."6 1 Second, relying on the consequences of not
protecting employees from retaliation, the court found that such a failure to protect employees would "seriously impair" the effectiveness of
the perjury statute.6 2 It also "would . . . encourage criminal conduct

upon the part of both the employee and employer and serve to contaminate the honest administration of public affairs."63
Thus, while Petermann recognized an exception to the common
law, subsequent courts almost universally accepted Petermann's holding and expanded its application.6 4 Today, the public policy exception
at common law generally forbids the retaliatory discharge of an
employee under three circumstances: "(1) exercising a statutory right
or obligation; (2) refusing to engage in illegal activity; and (3) reporting criminal conduct to supervisors or outside agencies."65 Moreover,
experts estimate that "[t]hree-quarters of the states have statutes protecting employee 'whistleblowers' in some situations."66
The consensus does not stop with the state statutes. Almost all of
the federal civil rights statutes enacted in the twentieth century contain specific provisions protecting employees from retaliation." In
57 See Petermann v. Local 396, Int'l Bhd. of Teamsters, 344 P.2d 25, 27 (Cal. Ct. App. 1959).
58 See id. at 26-27.
59 Id. at 25.

60 See id. at 26-27 ("The threat of criminal prosecution would, in many cases, be a sufficient
deterrent . . . . However, in order to more fully effectuate the state's declared policy against
perjury, the civil law, too, must deny the employer his generally unlimited right to discharge an
employee . . . when the reason for the dismissal is the employee's refusal to commit perjury.").
61 Id. at 27.
62 Id.

63 Petermann v. Local 396, Int'l Bhd. of Teamsters, 344 P.2d 25, 27 (Cal. Ct. App. 1959).
64 See Howard, supra note 55, at 351.
65 82 AM. JUR. 2D Wrongful Discharge § 53 (2008).
66 MARK A. ROTHSTEIN ET AL., EMPLOYMENT LAw

§ 9.12,

at 1 (3d ed. 2004).

67 See Occupational Safety and Health Act, 29 U.S.C. § 660(c)(1) (2006); Equal Pay Act of
1963, 29 U.S.C. § 215(a)(3) (2006); National Labor Relations Act, 29 U.S.C. § 158(a)(1), (a)(3)-
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fact, some of the retaliation provisions are so specific that their text
prohibits retaliation against an employee both for opposing an unlawful practice and for participating in an investigation, hearing, or proceeding.6 8 Additionally, the EEOC recently has reported a steady
increase in the number of charges of discrimination containing a claim
for retaliation; the report indicates that claimants continue to suspect
and experience retaliation even with these increased protections.69
Very few statutes fail to include specific protection from retaliation, and those that do have been the source of controversy before the
Supreme Court at one point or another.70 Nevertheless, the Court has
employed a methodology different from that used by the courts in
Edwards, and Petermann, because it has eschewed any reliance on
public policy and has chosen instead to base its decisions solely on
statutory construction. The Court's decisions uniformly demonstrate
that retaliation is a form of unlawful and intentional discrimination,
and it is to these decisions that we now turn.
II.

THE SUPREME COURT'S PERSPECTIVE

On four occasions, the Court has implied a cause of action for
retaliation from the text of civil rights statutes.7 1 The Court's decision
(a)(4) (2006); Coal Mines Health and Safety Act, 30 U.S.C. § 815(c)(1) (2006); Title VII of the
Civil Rights Act of 1964, 42 U.S.C. §2000e-3(a) (2006); Age Discrimination in Employment Act
of 1967, 29 U.S.C. § 623(d) (2006); Fair Labor Standards Act, 29 U.S.C. § 215(a)(3) (2006);
Employee Retirement Income Security Act of 1974, 29 U.S.C. §§ 1140-41 (2006); Longshoremen's and Harbor Workers' Compensation Act, 33 U.S.C. § 948a (2006); Surface Transportation
Assistance Act of 1982, 49 U.S.C. § 31105(a) (2006); False Claims Amendments Act of 1986, 31
U.S.C. § 3730(h) (2006); Employee Polygraph Protection Act of 1988, 29 U.S.C. § 2002(4)
(2006); Americans with Disabilities Act of 1990, 42 U.S.C. § 12203(a)-(b) (2006); Family and
Medical Leave Act of 1993, 29 U.S.C. § 2615(a)-(b) (2006); Asbestos School Hazard Detection
and Control Act, 20 U.S.C. § 3608 (2006); Civil Rights of Institutionalized Persons Act, 42
U.S.C. § 1997d (2006); Sarbanes-Oxley Act of 2002, 18 U.S.C. § 1514(a)-(b) (2006); Uniformed
Services Employment and Reemployment Rights Act, 38 U.S.C. §4311(b) (2006); Migrant and
Seasonal Agricultural Worker Protection Act, 29 U.S.C. § 1855 (2006).
68 See, e.g., 42 U.S.C. § 2000e-3(a); 29 U.S.C. § 623(d); 42 U.S.C. § 12203(a)-(b); 29 U.S.C.
§ 2615(a)-(b); 29 U.S.C. § 215(a)(3); 29 U.S.C. § 660(c)(1); 29 U.S.C. § 215(a)(3).
69 See U.S. Equal Employment Opportunity Comm'n, Charge Statistics FY 1997 Through
2008, available at http://www.eeoc.gov/stats/charges.htm (last visited Oct. 29, 2009).
70 See 42 U.S.C. § 1981 (2006); 42 U.S.C. § 1982 (2006); 42 U.S.C. §2000d; 29 U.S.C.
§ 633a(a) (2006); Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681 (2006).
71 See CBOCS West, Inc. v. Humphries, 128 S. Ct. 1951, 1954 (2008) (implying a cause of
action for retaliation from the text of § 1981(a)); Gomez-Perez v. Potter, 128 S. Ct. 1931, 1935-36
(2008) (implying a cause of action for retaliation from the text of the federal sector provision of
the ADEA); Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 173-74 (2005) (holding that the
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in Sullivan v. Little Hunting Park, Inc. involved the interpretation of

one of the older civil rights statutes, 42 U.S.C. § 1982.72 The Court's
decision in Jackson v. Birmingham Board of Education interpreted

the scope of Title IX of the Education Amendments of 1972." In the
two most recent decisions, the Court interpreted the text of the federal sector provision of the Age Discrimination in Employment Act of
1967 in Gomez-Perez v. Potter74 and the text of 42 U.S.C. § 1981(a) in
CBOCS West, Inc. v. Humphries.

In each case, the Court based its

holdings strictly upon interpretations of the text 76 and considerations
of stare decisis; 7 moreover, it expressly denied any reliance on policy
considerations.78
In the three most recent cases, the majority's holding relied heavily on Sullivan, which was decided forty years ago. The majority's
opinion in Sullivan, however, neither mentions the word retaliation
nor conducts an analysis of whether such a claim can be implied from
the text of 42 U.S.C. § 1982."
A.

The Significance of the Court's Decision in Sullivan

The facts of Sullivan are fairly well known. Sullivan owned a
house in an area of Fairfax County, Virginia, that was incorporated to
operate a park and playground facilities to its residents."o Sullivan
leased his house and attempted to assign his membership share in the
corporation to Freeman, a black man.8 ' The corporation, known as
Little Hunting Park, Inc., was governed by a board, and the board
rejected the assignment of Sullivan's membership to Freeman.8 2 Sullivan protested the board's decision and, as a result, was expelled from
language of Title IX was broad enough to include a cause of action for retaliation); Sullivan v.
Little Hunting Park, Inc., 396 U.S. 229, 237 (1969) (holding that the language of § 1982 encompasses retaliation claims).
72 See Sullivan, 396 U.S. at 236-37.
73 See Jackson, 544 U.S. at 171.
74 See Gomez-Perez, 128 S. Ct. at 1935.
75 See Humphries, 128 S. Ct. at 1954.
76 See Gomez-Perez, 128 S. Ct. at 1939 (citing Jackson, 544 U.S. at 173, 178).
77 See Humphries, 128 S. Ct. at 1960-61.
78 See Gomez-Perez, 128 S. Ct. at 1939.
79 See Sullivan, 396 U.S. at 237.
80 Id. at 234.
81
Id. at 235.
82 Id.
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the corporation." Both Sullivan and Freeman sued under § 1982, with
Sullivan seeking both injunctive relief and damages and Freeman able
to seek only damages.'
The bulk of the majority's opinion in Sullivan was dedicated to its
holding that permitted private plaintiffs to recover damages for violations of § 1982.5 Nevertheless, the majority also held that a membership share in a recreational park constituted a type of real or personal
property covered by § 1982.86
Only one paragraph of the entire opinion discussed Sullivan's
right to bring his claim under § 1982. Even then, the paragraph
focused its short discussion on standing rather than retaliation.8 7 That
entire discussion proceeded as follows:
We turn to Sullivan's expulsion for the advocacy of Freeman's cause.
If that sanction, backed by a state court judgment, can be imposed,
then Sullivan is punished for trying to vindicate the rights of minorities
protected by § 1982. Such a sanction would give impetus to the perpetuation of racial restrictions on property. That is why we said in
Barrows v. Jackson, 346 U.S. 249, 73 S.Ct. 1031, 97 L.Ed. 1586, that
the white owner is at times "the only effective adversary" of the
unlawful restrictive covenant. Under the terms of our decision in Barrows, there can be no question but that Sullivan has standing to maintain this action.88
Three recent Supreme Court opinions hinge their decisions on the
interpretation of this short paragraph. The majorities in those cases
characterize this paragraph as standing for the proposition that "we
interpreted a general prohibition on racial discrimination to cover
retaliation against those who advocate the rights of groups protected
by that prohibition." 89 Clearly, the paragraph does not contain any
discussion of the meaning of the "general prohibition on racial discrimination" or other statutory phrases in § 1982, much less a discus83 Id.

8 Id.
85 See Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 238-40 (1969).
86 Id. at 236-37.
87 Id. at 237.
88 Id.

89 Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 176 (2005); see also CBOCS West,
Inc. v. Humphries, 128 S. Ct. 1951, 1955 (2008); Gomez-Perez v. Potter, 128 S. Ct. 1931, 1936
(2008).
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sion of whether it would be proper to interpret such phrases to include
a retaliation claim. Furthermore, if the true intent of the Court in
Sullivan was to allow the white plaintiff to bring a cause of action for
retaliation, the decision is ambiguous regarding the allowable damages that Sullivan could recover under the statute.
Alternatively, the dissent in Jackson, led by Justice Thomas, vigorously disagreed with the majority's interpretation of the holding in
Sullivan and argued that "[t]he majority's reliance on Sullivan .. . is

wholly misplaced."90 According to Justice Thomas, "It was only
through loose language and creative use of brackets that Jackson was
able to assert that the Court in Sullivan 'upheld Sullivan's cause of
action under 42 U.S.C. § 1982 for [retaliation] for the advocacy of [the
black person's] cause."' 9 1 Justice Thomas argued that standing and
retaliation are separate concepts and that the Sullivan decision was
limited to whether "a white lessor had standing to assert the right of a
black lessee to be free from racial discrimination pursuant to . . .
§ 1982."192 In other words, such a discussion was lacking from the
majority's opinion in Sullivan, and its absence supports the position
that the decision was limited to issues of standing. 93
Regardless of whether the Sullivan analysis should have included
additional topics, the result of the ruling is unmistakable. The Court
allowed Sullivan to assert his personal claim for damages and injunctive relief under § 1982.94 The Court's discussion also included the
concern that "Sullivan [should not be] punished for trying to vindicate
the rights of minorities protected by § 1982,"' a reason oftentimes
given for prohibiting retaliation in other contexts. Moreover, the
Court has endorsed the broader interpretation of Sullivan in three
subsequent decisions,9 6 and principles of stare decisis make it very difficult for this holding to be altered.
The more concerning notion is that subsequent decisions of the
Court have relied on Sullivan not only for its holding but also for the
9 Jackson, 544 U.S. at 194 (Thomas, J., dissenting).
91 Humphries, 128 S. Ct. at 1969 (Thomas, J., dissenting) (quoting Jackson, 544 U.S. at 176
(majority opinion)).
92 Jackson, 544 U.S. at 194-95 (Thomas, J., dissenting).
93 See id.
94 See Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 235-37 (1969).
95 Id. at 237.

96 See generally Humphries, 128 S. Ct. at 1951; Gomez-Perez v. Potter, 128 S. Ct. 1931, 1931
(2008); Jackson, 544 U.S. at 167.
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context in which it was decided.97 For example, in Jackson, the first
case decided after Sullivan that implied a right against retaliation, the
Court observed that "Congress enacted Title IX just three years after
Sullivan was decided."98 Due in large part to this chronology, the
Court explained that "it [was] not only appropriate but also realistic to
presume that Congress was thoroughly familiar with [Sullivan] and
that it expected its enactment [of Title IX] to be interpreted in conformity with [it]." 99 More recently, the Court employed a similar analysis in its interpretation of the ADEA's federal sector provision. It
stated:
Sullivan was decided in 1969 and [the ADEA's federal sector provision] was enacted in 1974-five years after the decision in Sullivan
and two years after the enactment of Title IX. We see no reason to
think that Congress forgot about Sullivan during the two years that
passed between the enactment of Title IX in 1972 and the enactment
of [the ADEA's federal sector provision] in 1974.00

The difficult question is whether Sullivan's holding regarding standing
was sufficiently clear to put Congress on notice that § 1982 also prohibited retaliation. In other words, if competent jurists continue to
reasonably differ forty years later regarding the scope of the holding
in Sullivan, then could we not safely assume that members of Congress likewise would debate its application? Yet, as we will discuss
later, there is nothing in the legislative history of Title IX or the
ADEA's federal section provision that establishes that retaliation was
ever discussed on the floor of Congress."o'
This leads to a subsequent conclusion that the decision in Sullivan
was not a reliable ground upon which to base the Court's decisions in
Jackson, Gomez-Perez, and Humphries. The Court seemingly has
attempted to waive a magic wand and replace the third party standing
determination in Sullivan with a recognition that retaliation is a viable
cause of action under § 1982. Sullivan's "discussion" of retaliation is
far from conclusive, however.
97 See Jackson, 544 U.S. at 176.
98 Id.

99 Id. (quoting Cannon v. Univ. of Chi., 441 U.S. 677, 699 (1979)).
100 Gomez-Perez, 128 S. Ct. at 1939.
101 See discussion infra Part II.B.2.
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The Court's Broad Interpretationof Statutory Prohibitions of
Discrimination

Although the decisions in Jackson, Gomez-Perez, and Humphries
placed considerable emphasis on Sullivan and the weight of stare decisis, the Court also stressed that its holdings were supported by the
statutory text of the relevant statutes. Contrary to the Sullivan decision, in which the Court engaged in very little statutory interpretation,
the Court's opinions in the more recent cases are replete with discussions about the meaning of the statutory commands that prohibit "discrimination" on the basis of immutable characteristics such as sex,1 0 2
age,'03 and race."
In the past, the Court has commented on the ambiguity inherent
in the meaning of "discrimination.""0 s In Jackson, however, the Court
commented on the "broad" nature of the term "discrimination" found
in Title IX and concluded that retaliation was a form of discrimination
prohibited by the statute.1 06 The Court inferred a cause of action for
retaliation from the text of Title IX through the following analysis:
Retaliation against a person because that person has complained of
sex discrimination is another form of intentional sex discrimination.
Retaliation is, by definition, an intentional act. It is a form of "discrimination" because the complainant is being subjected to differential treatment. Moreover, retaliation is discrimination "on the basis of
sex" because it is an intentional response to the nature of the complaint: an allegation of sex discrimination. We conclude that when a
funding recipient retaliates against a person because he complains of
sex discrimination, this constitutes intentional "discrimination" "on
the basis of sex," in violation of Title IX. 07
102 See Jackson, 544 U.S. at 173 ("Title IX prohibits sex discrimination by recipients of
federal education funding.") (citing 20 U.S.C. § 1681 (2006)).
103 See Gomez-Perez, 128 S. Ct. at 1936 ("The key question in this case is whether the
statutory phrase 'discrimination based on age' includes retaliation based on the filing of an age
discrimination complaint.").
10 See CBOCS West, Inc. v. Humphries, 128 S. Ct. 1951, 1954 (2008) (concluding a "complaint of retaliation" is encompassed by 42 U.S.C. § 1981(a), which provides that all persons
have the same right to make and enforce contracts).
105 See, e.g., Guardians Ass'n v. Civil Serv. Comm'n of New York, 463 U.S. 582, 592 (1983)
("The language of Title VI on its face is ambiguous; the word 'discrimination' is inherently so.").
106 Jackson, 544 U.S. at 173-74.
107 Id. (citations omitted).
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Thereafter, the Court's decisions in Gomez-Perez and Humphries followed the Court's reasoning in Jackson.os In interpreting the language of the ADEA's federal sector provision, the Court in GomezPerez held that the "prohibition of 'discrimination based on age"' also
included protection from retaliation. 0 9 Likewise, the Court's decision
in Humphries relied on Jackson when interpreting § 1981 to include a
prohibition on retaliation.o
Nevertheless, the Court's conclusions raise several questions.
First, the dissent challenges the majority's holding that retaliation is a
form of intentional discrimination."'1 Justice Thomas argues that
retaliation is not a type of intentional race or sex discrimination, but
rather is a form of reprisal an individual suffers as the result of his or
her conduct, usually a complaint of discrimination.1 2 Furthermore, he
notes that a retaliation claim can succeed independent of the underlying discrimination claim," 3 and therefore, it "is both logically and factually distinct from a claim of discrimination."" 4 Finally, Justice
Thomas recognizes that the purpose of a retaliation claim is different
from a discrimination claim."' In fact, he believes the central purpose
108 Written by Justice O'Connor, Jackson was a closely contested 5-4 decision leading academics to speculate that it would not have significant application and was limited only to Title
IX. See Cassandra M. Hausrath, Note, Jackson v. Birmingham Board of Education: Expanding
the Class of the Protected, or Protecting the Protectors?, 40 U. RICH. L. REV. 613, 628 (2006).
This past term, however, the Court silenced any lingering doubts regarding the applicability of
the Jackson decision with its decisions in Gomez-Perez and Humphries. See Humphries, 128 S.
Ct. at 1955; Gomez-Perez, 128 S. Ct. at 1937. In Gomez-Perez and Humphries, the Court relied
on Jackson and construed the text of § 1981 and the federal sector provision of the ADEA to
also encompass claims of retaliation. Humphries, 128 S. Ct. at 1955; Gomez-Perez, 128 S. Ct. at
1937. Even with the conservative composition of the Court, the votes on these decisions were
not as close as in Jackson, with Humphries decided 7-2, and Gomez-Perez as a 6-3 decision.
Humphries, 128 S. Ct. at 1953; Gomez-Perez, 128 S. Ct. at 1934. In fact, Justice Kennedy, who
joined the dissent in Jackson, sided with the majority in both decisions this term, and Justice
Alito wrote the majority opinion in Gomez-Perez. Humphries, 128 S. Ct. at 1953; Gomez-Perez,
128 S. Ct. at 1934.
109 Gomez-Perez, 128 S. Ct. at 1937 ("The statutory language at issue here ('discrimination
based on age') is not materially different from the language at issue in Jackson ('discrimination
on the basis of sex') and is the functional equivalent of the language at issue in Sullivan ...
(describing Sullivan as involving 'discrimination on the basis of race').") (internal citations
omitted).
110 Humphries, 128 S. Ct. at 1958.
111 Id. at 1963 (Thomas, J., dissenting).
112 Id.
113 Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 187-88 (2005) (Thomas, J.,
dissenting).
114 Humphries, 128 S. Ct. at 1963.
115 See Jackson. 544 U.S. at 189.
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of protecting employees from retaliation is to "[m]aintain[ ] unfettered access to statutory remedial mechanisms."l16 Accordingly, "To
describe retaliation as discrimination on the basis of sex [or race] is to
conflate the enforcement mechanism with the right itself, something
for which the statute's text provides no warrant."' 17
Secondly, it is significant that Congress failed to include the term
retaliation in some statutes but specifically proscribed it in others. For
example, the ADEA has two principle provisions: § 633(a), which
prohibits discrimination on the basis of age in the federal sector; and
§ 623(d), which prohibits the private sector from engaging in age discrimination.11 The private sector provision expressly prohibits retaliation, whereas the federal sector provision does not.119 Moreover, the
private sector provision was enacted first in 1967, and the federal sector provision was enacted seven years later in 1974.120 Therefore,
Congress witnessed the success that the private sector provision had in
combating employer retaliation, and it certainly could have included a
provision against retaliation in the later provision had it so desired.
Furthermore, as Chief Justice Roberts asserts, when Congress enacted
§ 633a, it simultaneously amended the private sector provision and
"obviously had the private-sector ADEA provision prominently
before it."l21 In other words, if the Court ever should apply the canon
of statutory construction that indicates "[w]here Congress includes
particular language in one section of the same Act, it is generally presumed that Congress acts intentionally and purposely in the disparate
inclusion or exclusion ,"122 it should apply the construction to exclude
retaliation from the ADEA's federal sector provision.
For better or worse, the Court's decisions in Jackson, GomezPerez, and Humphries rely heavily on the Court's earlier holding in
Sullivan. Nonetheless, the majority's reliance on Sullivan may be
strained in the future given the lack of any meaningful discussion in
Sullivan regarding retaliation. The Court also supports these decisions with its interpretation of the "broad" prohibitions of discrimina116 Id. (quoting Robinson v. Shell Oil Co., 519 U.S. 337, 346 (1997)).
117 Id.

118
ter, 128
119
120
121
122

See 29 U.S.C. § 633a(a) (2006); 29 U.S.C. § 623(d) (2006); see also Gomez-Perez v. PotS. Ct. 1931, 1939-40 (2008).
See 29 U.S.C. § 633a(a); 29 U.S.C. § 623(d); see also Gomez-Perez, 128 S. Ct. at 1940.
Gomez-Perez, 128 S. Ct. at 1940.
Id. at 1946 (Roberts, C.J., dissenting).
Id. at 1945-46 (quoting Russello v. United States, 464 U.S. 16, 23 (1983)).
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tions included in these statutes. This, too, is a controversial ground
upon which to base the decisions if it is established that the Court
simply adopted the modern meaning of the term "discrimination,"
which has evolved to include retaliation, without considering the original definition of the term as adopted by Congress. This dilemma leads
to an examination of congressional intent, including several observations. related to statutory structure and legislative history.
III.

CONGRESSIONAL CONSIDERATIONS

Throughout the years, the Supreme Court has repeatedly cautioned that its main objective in interpreting the text of statutes is to
ascertain congressional intent.123 While scholars and jurists alike
debate the proper tools in ascertaining that intent, most agree that an
effective starting point is the text of the statute.124
A.

Statutes That Specifically ForbidRetaliation

The text itself in a majority of civil rights statutes includes specific
protections from retaliation.125 The most prominent statutes, including Title VII,126 the Americans with Disabilities Act of 1990 (ADA), 127
the Fair Labor Standards Act of 1938 (FLSA),12 8 the Family and Medical Leave Act of 1993 (FMLA), 12 9 the Occupational Safety and
Health Act of 1970 (CSHA), 130 and the Employee Retirement Income
Security Act of 1974 (ERISA),"' include sweeping and particularized
123 See, e.g., United States v. James, 478 U.S. 597, 612 (1986) ("[O]ur role is to effectuate
Congress' intent. . . ."); Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843
n.9 (1984) ("The judiciary is the final authority on issues of statutory construction and must
reject administrative constructions which are contrary to clear congressional intent. . . . If a
court, employing traditional tools of statutory construction, ascertains that Congress had an
intention on the precise question at issue, that intention is the law and must be given effect.")
(internal citations omitted).
124 See generally John Paul Stevens, The Shakespeare Canon of Statutory Construction, 140
U. PA. L. REV. 1373 (1992); Scalia, supra note 4, at 3; John M. Walker, Jr., Judicial Tendencies in
Statutory Construction: Differing Views on the Role of the Judge, 58 N.Y.U. ANN. SURv. AM. L.
203 (2001).
125 See supra notes 67-68 and accompanying text.
126 Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e (2006).
127 Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12101-12213 (2006).
128 Fair Labor Standards Act of 1938, 29 U.S.C. §§ 201-219 (2006).
129 Family and Medical Leave Act of 1993, 29 U.S.C. §§ 2601-2654 (2006).
130 Occupational Safety and Health Act of 1970, 29 U.S.C. §§ 651-700 (2006).
131 Employee Retirement Income Security Act of 1974, 29 U.S.C. §§ 1001-1461(2006).
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examples of conduct that constitutes retaliation and is prohibited by
the statute. Nonetheless, there are significant differences in the language of the various retaliation provisions. Indeed, most of the statutes, including Title VII, 13 2 the private-sector provisions of the
ADEA,"' and the FMLA,' forbid retaliation by "employers." On
the other hand, the ADA,"' the EPA, 3 6 OSHA,"' and the FLSA'"
make it unlawful for any "person" to retaliate, thus expanding liability
for retaliation under these statutes to individuals, such as supervisors,
in addition to employers.
Moreover, some statutes protect only "employees" from retaliation,13 9 while others protect "employees or applicants."1 40 In contrast,
the ADA does not use either employees or applicants; rather, it bars
retaliatory conduct "against any individual."1 41 Thus, while the substantive discrimination provisions of the ADA apply only to individuals with a disability, the retaliatory provisions are broader and apply
to all individuals, disabled or not.142
Additionally, almost all of the civil rights statutes provide civil
penalties to victims of retaliation. The exception to this rule is the
EPA, which actually criminalizes retaliation 43 and awards unpaid
wages and liquidated damages to employees.144
Less recognized statutes, such as the Asbestos School Hazard
Detection and Control Act,145 the Civil Rights of Institutionalized Per132 Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-3(a) (2006).
133 Age Discrimination in Employment Act of 1967, 29 U.S.C. § 623(d) (2006).
134 29 U.S.C. § 2615(a)-(b).
135 Americans with Disabilities Act of 1990, 42 U.S.C. § 12203(a) (2006).
136 Equal Pay Act of 1963, 29 U.S.C. § 215(a)(3) (2006).
137 Occupational Safety and Health Act of 1970, 29 U.S.C. § 660(c)(1) (2006).
138 Fair Labor Standards Act of 1938, 29 U.S.C. § 215(a)(3) (2006).
139 See, e.g., id.
140 See, e.g., Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-3(a); the Age
Discrimination in Employment Act of 1967, 29 U.S.C. § 623(d).
141 Americans with Disabilities Act of 1990, 42 U.S.C. § 12203(a) (2006).
142 Compare 42 U.S.C. § 12203(a)-(b) (forbidding retaliation against "any individual") with
42 U.S.C. § 12112(a) (forbidding discrimination against "a qualified individual with a disability"); see also 42 U.S.C. § 12203(b) ("It shall be unlawful to coerce, intimidate, threaten, or
interfere with any individual . . . on account of his or her having aided or encouraged any other
individual in the exercise or enjoyment of, any right granted or protected by this chapter.").
143 See 29 U.S.C. § 216(a) ("Any person who willfully violates any of the provisions of
section 15 shall upon conviction thereof be subject to a fine of not more than $10,000, or to
imprisonment for more than six months, or both.").
144 See 29 U.S.C. § 216(b).
145 Asbestos School Hazard Detection and Control Act, 20 U.S.C. § 3608 (2006).
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sons Act,146 the Surface Transportation Assistance Act of 1982,147 and
the Migrant and Seasonal Agricultural Worker Protection Act,148 also
include retaliatory prohibitions. 149 The language of these statutes is
modeled largely after Title VII, although some of the provisions provide more detailed examples of retaliatory conduct. For instance, the
Surface Transportation Assistance Act of 1982 (STAA) forbids retaliation against an employee because, among other things, "the
employee cooperates, or the person perceives that the employee is
about to cooperate, with a safety or security investigation . . . ."150
Consequently, under the plain text of the STAA, employees are protected not only when they participate in investigations but also when
the employer perceives that the employee may participate in an investigation, even though the employee has yet to file a formal
complaint.15 1
B.

Statutes in Which the Text is Silent with Regard to Retaliation

Five significant civil rights statutes do not include any specific
retaliation prohibition.'52 These statutes are worded broadly and, at
their core, generally prohibit discrimination on the basis of a protected class. Justice Stevens has commented that these statutes are
broader than Title VII and its progeny because they use "passive
verbs" and focus "on the victim of the discrimination rather than the
particular wrongdoer." 53 They also use unqualified language: Title
IX prohibits "discrimination" "on the basis of sex;" 154 Title VI prohibits "discrimination" "on the basis of race, color, or national origin;"155
and the ADEA federal sector provision similarly prohibits "discrimi146 Civil Rights of Institutionalized Persons Act, 42 U.S.C. §1997d (2006).
147 Surface Transportation Assistance Act of 1982, 49 U.S.C. § 31105 (2006).
148 Migrant and Seasonal Agricultural Worker Protection Act, 29 U.S.C. § 1855 (2006).
149 See supra note 67.
150 See 49 U.S.C. § 31105(a).
151 Id.

152 Title IX of the Education Amendments of 1972, 20 U.S.C. §§ 1681-1688 (2006); Title VI
of the Civil Rights Act of 1964, 42 U.S.C. § 2000d (2006); Age Discrimination in Employment
Act of 1967, 29 U.S.C. §§ 621-32 (2006); 42 U.S.C. § 1981 (2006); 42 U.S.C. § 1982 (2006).
153 Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 296 (1998) (Stevens, J., dissenting)
(citing Smith v. Metro. Sch. Dist. Perry Twp., 128 F.3d 1014, 1047 (7th Cir. 1997) (Rovner, J.,
dissenting)).
154 20 U.S.C. § 1681 (2006).
155 42 U.S.C. 4 2000d.
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nation based on age." 156 Although H§ 1981 and 1982 do not specifically prohibit "discrimination based on race," the Court has held that
this is the plain meaning of their language.1 7 Therefore, unlike Title
VII, the ADA, and the others discussed above, these five statutes do
not provide specific examples of conduct that constitute a violation of
the statutory prohibition.
The Court has held that Congress intentionally did not include
specific discriminatory practices in these statutes, preferring instead to
broadly prohibit discrimination: "'Discrimination' is a term that covers a wide range of intentional unequal treatment; by using such a
broad term, Congress gave the statute a broad reach."' 58 The Court
also held that retaliation is prohibited by the text of the "statute itself"
because retaliation is a form of intentional discrimination.'5 9 The relevant question is whether this conclusion is supported by the legislative
history of these statutes. Unfortunately, most of the five statutes have
very little, if any, evidence in their legislative history indicating that
Congress considered the possibility that claimants might suffer retaliation as a consequence of the reporting requirement.
1. A Closer Look at the Legislative History Surrounding 42
U.S.C. § 1981 and 42 U.S.C. § 1982
Both § 1981 and § 1982 are derived from § 1 of the Civil Rights
Act of 1866.160 It appears that Congress did not consider retaliation,
however, until it amended the statute through the Civil Rights Act of

1991 (CRA).161

Recall that one of the main purposes of the CRA was to overrule
the Supreme Court's previous decision in Patterson v. McLean Credit
Union.16 2 In Patterson, the Court narrowly interpreted § 1981's
phrase "to make and enforce contracts" and held that it generally did
156 29 U.S.C. § 633a(a) (2006).
157 See Gomez-Perez v. Potter, 128 S. Ct. 1931, 1936-38 (2008).
158 Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 175 (2005) (citing New Haven Bd. of
Educ. v. Bell, 456 U.S. 512 (1982)).
159 Id. at 178.

160 See Runyon v. McCrary, 427 U.S. 160, 170 (1976).
161 Section 1981 originally was enacted under § I of the Civil Rights Act of 1866, ch. 31, 14
Stat. 27 (1866); reenacted with minor changes as § 18 of the Voting Rights Act of 1870, ch. 114,
16 Stat. 140, 144 (1870); and amended by the Civil Rights Act of 1991, Pub. L. No. 102-166, 101,
105 Stat. 1071, 1071-72 (1991).
162 See Patterson v. McLean Credit Union, 491 U.S. 164 (1989).
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not apply to post-contract formation.163 The effect of Patterson was to
"foreclose retaliation claims" under § 1981.11 The decision was disastrous and resulted in the dismissal of more than 200 claims brought
under § 1981 in 1990 alone and the reversal of more cases on
appeal.'6 5
Therefore, given that the CRA, among other things, sought to
overrule the Court's foreclosure of retaliation claims under § 1981, it
is not surprising that there is evidence in the legislative record to
include retaliatory conduct within the purview of the statute's reach.16 6
For instance, the House Report for the Committee on Education and
Labor specifically included the following statement:
After the Patterson decision, victims of harassment, retaliation, and
other intentional race discrimination [could] not obtain compensatory
or punitive damages under section 1981, and thus lack[ed] any means
of obtaining relief under federal law ... as a result, no adequate deterrent remain[ed] against those highly offensive forms of
discrimination.' 67
This statement unequivocally evidences Congress's intent to overrule
Patterson and provide victims of retaliation relief under § 1981. Yet,
even in passing the CRA, Congress still chose not to amend the text of
§ 1981 to include the term "retaliation."' 6 8 Instead, Congress chose to
leave the scope of coverage ambiguous and overruled the Patterson
decision by defining only the "make and enforce contracts"

language. 169
See id. at 176-78.
See CBOCS West, Inc. v. Humphries, 128 S. Ct. 1951, 1956-57 (2008) (collecting all the
court of appeals cases that were decided between the Patterson decision and the enactment of
the CRA and concluding that only one case allowed a retaliation claim during that time).
165 See Suzanne E. Riley, Employees' Retaliation Claims Under 42 U.S.C. § 1981: Ramifications of the Civil Rights Act of 1991, 79 MARO. L. REV. 579, 595 (1996) (citing H.R. REP. No.
102-40, pt. 2, at 36 (1991), reprinted in 1991 U.S.C.C.A.N. 549, 730, and H.R. REP. No. 102-40, pt.
1, at 91 (1991), reprinted in 1991 U.S.C.C.A.N. 549, 629).
166 See H.R. REP. No. 102-40, pt. 1, at 92-93 (1991), reprinted in 1991 U.S.C.C.A.N. 549,
630-31; H.R. REP. No. 102-40, pt. 2, at 36-37, 75 (1991), reprinted in 1991 U.S.C.C.A.N. 549, 73031, 761.
167 H.R. REP. No. 102-40, pt. 1, at 92-93, reprinted in 1991 U.S.C.C.A.N. 549, 630-31 (internal citations omitted).
168 42 U.S.C. § 1981(a)-(c) (2006).
169 See 42 U.S.C. § 1981(b); see also Humphries, 128 S. Ct. at 1957("Congress passed the
163
164

Civil Rights Act of 1991 . . . with the design to supersede Patterson. . . . [B]y reenacting the

former provision, designating it as § 1981(a), and adding a new subsection, (b) ... ).
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Conversely, even though Congress amended § 1981, the amendment alone does not establish that Congress intended to include retaliation as a protection in the Civil Rights Act of 1866.0 For example,
although there is legislative history supporting the Court's ruling that
Congress intended the Civil Rights Act of 1866 to protect the "civil
rights of whites as well as nonwhites,""' there is also evidence that
Congress was aware of the atrocities suffered by southern whites who
were sympathetic to the cause of slaves and freedmen.17 2 That does
not mean a fortiori that Congress debated protecting those citizens
from retaliation for exercising the rights the statute afforded to
them.173
But this absence is not particularly surprising given the significant
recognition of protections from retaliation that occurred in both the
common law and statutes between the enactment of the Civil Rights
Act of 1866 and the Civil Rights Act of 1991.174 Protection from retaliation was virtually nonexistent in 1866, but it was rampant in 1991.175
The CRA was merely an affirmation of the increased value and appreciation that society, as of 1991, placed on protecting victims of retaliation. As a result of society's changing values, Congress responded to
the Court's unpopular holding in Patterson, which excluded many
retaliation claims, by passing legislation to overturn the Court. 7 6 It is
noteworthy that Congress achieved this result by intentionally leaving
170 See Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (1866), § 1.
171 McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 289 (1976) and the sources cited
therein.
172 See WILLIAM LEE MILLER, ARGUING ABOUT SLAVERY: THE GREAT BATTLE IN THE
UNITED STATES CONGRESS 76 (1995) ("It was apparent by the middle of the decade that there
were groups of men in virtually every Southern county seething with eagerness to kill any abolitionist who venture into the neighborhood.").
173 See Robert J. Kaczorowksi, Revolutionary Constitutionalismin the Era of the Civil War
and Reconstruction, 61 N.Y.U. L. REV. 863, 866 (1986) ("Scholars seek to find answers to twentieth-century constitutional questions-questions arising as the Supreme Court has applied the
fourteenth amendment and the Civil Rights Act to secure civil rights and civil liberties in ways
and in circumstances that the framers did not anticipate in 1866."); see also id. at 883 ("Congress
was not attempting to integrate American society [through the Civil Rights Act of 1866]. The
objectives of civil rights protection in 1866 must be distinguished from the goals of the recent
civil rights movement to appreciate how elemental the earlier objectives were. In 1866, Congress sought only to establish and enforce in law the status and rights of blacks as freeman, a
status Southern whites had refused to recognize.").
174 See discussion supra Part 1.
175 See id.

176 42 U.S.C. § 1981(b) (2006); see also CBOCS West, Inc. v. Humphries, 128 S. Ct. 1951,
1957 (2008) (noting that Congress weighed on the matter and passed the Civil Rights Act of 1991
"with the design to supersede Patterson").
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broad the statutory language of § 1981.177 By failing to insert a specific prohibition against retaliation, Congress provided support for the
Court's belief that by at least 1991, Congress agreed that the term
discrimination was broad enough to include a variety of claims.
2. A Closer Look at the Legislative Debate Regarding the
Spending Clause Statutes
Titles VI and IX were enacted pursuant to Congress's power
under the Spending Clause, and they attempt to alleviate discrimination by placing conditions on the receipt of federal funds.1 8 Some
scholars have argued that the terms of Spending Clause statutes
should have broader meaning than Title VII because their application
is "binding on only those parties who voluntarily accept federal
whereas compliance with Title VII is mandatory for all
aid,"
employers who satisfy the size requirement of the statute.180 Despite
this argument, the Court has emphasized the contractual nature of
these statutes, cautioning that when Congress imposes conditions on
recipients of federal funds it must speak with a "clear voice" and
impose those conditions unambiguously so that recipients may make
an informed choice prior to entering into the contract.'8 '
Additionally, Title IX largely was patterned after Title VI, and as
a result, the Court has often interpreted the statutes consistently.18 2
Scholars, on the other hand, have highlighted several differences
between the statutes. For example, one notable difference is that
Congress enacted Title VI in 1964, before the Court's decision in Sullivan, thus precluding Congress from considering the Court's interpretation of the term "discrimination" to implicitly include retaliation
prior to Title VI's passage.8 8 Furthermore, the structure and legislative history of Title VI reveal that Congress intentionally avoided the
177 See Humphries, 128 S. Ct. at 1957.
178 See Barnes v. Gorman, 536 U.S. 181, 185-86 (2002).
179 Bradford C. Mank, Are Anti-Retaliation Regulations in Title VI or Title IX Enforceable
in a Private Right of Action: Does Sandoval or Sullivan Control this Question?, 35 SETON HALL
L. REv. 47, 88-89 (2004).
180 Id.

181 Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981).
182 See Cannon v. Univ. of Chi., 441 U.S. 677, 696 (1979) ("The drafters of Title IX explicitly assumed that it would be interpreted and applied as Title VI had been during the preceding
eight years.").
183 See Mank, supra note 179, at 101.
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task of defining discrimination and instead delegated the responsibility of defining its meaning to agencies through the adoption of regulations.'" Given that Congress intentionally avoided the task of
defining the term "discrimination," it is not surprising that the legislative history of Title VI provides very little support for a possible retaliation claim. 85
By comparison, there is some indication that "retaliation" was at
least mentioned prior to the enactment of Title IX. For instance, testimony was given before one of the House subcommittees that included
examples of the detrimental effects of sex discrimination and retaliation suffered by women in educational facilities.186 This subcommittee
testimony has been relied on by scholars to argue that "Title IX's legislative and regulatory history contain abundant indications of congressional concern for continued protection against reprisal
discrimination."18 7 This argument is misleading for several reasons.
First, while there was some anecdotal testimony discussing the danger
"for women students or women faculty to openly complain of sex discrimination on their campus," 18 most of the testimony at the subcommittee hearing focused on the prevalence of sex discrimination rather
than retaliation.' 8 9 Additionally, this limited testimony was confined
to the subcommittee hearing; it did not extend to the floor of Congress. Moreover, it did not extend to the bill itself because Title IX
does not explicitly forbid retaliation.
It is possible that the Court in Jackson is correct, that Congress
considered the retaliatory testimony and intentionally chose to draft
Title IX broadly to include coverage for retaliation. This argument is
undermined, however, by the acknowledgement that a primary purpose of Title IX was to "address gaps" that existed in protecting claim184 See Charles F. Abernathy, Title VI and the Constitution: A Regulatory Model for Defining "Discrimination," 70 GEO. L.J. 1, 28-30 (1981).
185 There is no mention of the word "retaliation" in the volumes of legislative history associated with Title VI. No debate occurred on the floor of either house indicating that retaliation
was a significant concern or that it was discussed as a possible cause of action under that statute.
186 See DiscriminationAgainst Women, infra note 189, at 242, 302, 463, 588, 1051 (1970); see
also 118 CONG. REC. 5812 (1972).

187 Melanie J. Perez, Protecting All Victims? The Rise of Retaliation Claims under Title IX
of the Education Amendments of 1972, 57 RUTGERs L. REV. 1145, 1168 (2005).
188 See Discrimination Against Women, infra note 189, at 302 (statement of Dr. Bernice
Sandier, Chairman, Action Comm. for Fed. Contract Compliance in Educ., Woman's Equity
Action League).
189 See Discrimination Against Women: Hearings on H.R. 16098 Before the Spec. Subcomm. on Educ. of the H. Comm. on Educ. and Labor, 91st Cong. (1970).
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ants from sex discrimination under Title VII.190 After all, Congress
clearly knew how to protect claimants from reprisal discrimination
because it included those protections in Title VII just a few years earlier. It also is possible that Congress expressly considered the ramifications of retaliatory conduct and decided not to include it in the
protections afforded by Title IX. Another explanation is more plausible, however.
The likely explanation is related to the historical debate surrounding the statutory remedies supplied by both Title VI and Title
IX.191 If Congress intended only to provide victims of discrimination
with limited administrative remedies, such as the termination of funding, then it is not surprising that retaliation was not considered in the
legislative debates. Retaliation would have been a potential remedy
only if Title VI and Title IX also provided victims with a private right
of action.
Recall that the Court in Cannon v. University of Chicago specifically inferred a private right of action under Title IX to individual
victims of sex discrimination.192 In that decision, the Court observed
that "Title IX was patterned after Title VI," and it examined the legislative history of both statutes.1 93 Indeed, the Court cited numerous
passages of legislative history to support its position that Congress
contemplated a private cause of action under Title IX and Title VI.194
A close examination of the cited legislative history reveals an alternative interpretation of these passages.
First, the passages relied on by the Court refer to the termination
of funding as a remedy "of last resort."l9 5 The inference drawn by the
Court from this terminology was that the primary remedy is private
litigation, with the funding remedy available only in cases of systematic discrimination.19 6 During the floor debate of Title VI, however,
Senator Ribicoff referred to the remedy of funding termination as a
"last resort" and he explained the meaning as follows:
190 See Mank, supra note 179, at 85.
191 Compare Cannon v. Univ. of Chi., 441 U.S. 677, 717 (1979) (implying a private right of
action under Title IX for victims of sex discrimination), with Alexander v. Sandoval, 532 U.S.
275, 288-89 (2001) (holding that there is no private right of action to bring a disparate impact
claim under the regulations promulgated pursuant to Title VI).
192 Cannon, 441 U.S. at 717.
193 Id. at 694.

194 Id. at 686 n.7, 693 n.14, 694 n.16, 704 n.36, 705 n.38, 706 n.40, 712 n.49.
195 Id. at 705 n.38.
196 Id. at 708 n.42.
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The remedies provided by section 602 are withholding of assistance
and any other means authorized by law. In general, the consistentwith-the-objectives requirement would make withholding of funds a
last resort, to be used only when other means authorized by law were
unavailable or ineffective. To make that clear: The withholding of
funds would be the last step to be taken only after the administrator or
the agency had used every other possible means to persuade or to
influence the person or the agency offending to stop the
discrimination.197
Senator Ribicoff's statements are consistent with the Court's later
decision in Alexander v. Sandoval. In Sandoval, the Court relied on
the "termination of funding" remedy and held that a private litigant
does not have a private right of action to bring a disparate impact
claim under the regulations promulgated pursuant to Title VI. 198 The
Court found that the administrative remedies contained in Title VI's
text were contrary to "an intent to create a private remedy; if anything, they suggest the opposite."' 99
Secondly, the Court in Cannon cited several passages of legislative history to support its position that one of the primary purposes of
Title VI was "to provide individual citizens effective protection
against [discriminatory] practices."200 Th1 Court explained that the
primary vehicle to accomplish this objective was that "Title VI would
be judicially enforceable apart from the administrative procedures
contained in § 602," and it relied on several references to "lawsuits" in
the legislative history.201 While it is true that there are several references to individual rights and lawsuits in the legislative history, and at
first blush these appear to support an implied remedy, another explanation is also plausible. Consider the following debate between Senators Humphrey, Talmadge, and Case:
Mr. Humphrey. The existing law of the land is stated in section
601. Sections 602 and 603 of H.R. 7153 do not represent an extension
of that law. Those latter sections represent no new power.

197 110 CONG. REc.

7066 (1964).
See Alexander v. Sandoval, 532 U.S. 275, 289-90 (2001).
199 Id. at 289.
200 Cannon, 441 U.S. at 704 & n.36.
201 Id. at 712 n.49.
198
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So what does section 601 do? It states the law, it repeats the law,
and the only reason the words "notwithstanding any inconsistent provision of any other law" are written into the bill is that they were written before the Supreme Court handed down the decision in the HillBurton hospital case.
Mr. Talmadge. The people have the authority to go to court, and
the Senator admits that they have that right.
Mr. Humphrey. Yes.
Mr. Humphrey. No new rights are granted here nor are any
taken away; but here we have a prescribed fieans of enforcing those
rights.
Mr. Case.... For myself, I would not be satisfied if this language
in 602 is intended to limit existing rights of individuals under the Constitution, or to limit the rights expressed in section 601 in any substantive sense. . . . However, it is not intended to limit the rights of

individuals, if they have any way of enforcing their rights apart from
the provisions of the bill, by way of suit or any other procedure. The
provision of the bill is not intended to cut down any rights that exist.
Mr. Humphrey. I thoroughly agree with the Senator insofar as an
individual is concerned. As a citizen of the United States, he has his
full constitutional rights.. He has the right to go to court and institute
suit and whatever may be provided in the law and in the Constitution.
There would be no limitation on the individual .... 202
Senator Humphrey's comment regarding the "existing rights of individuals under the Constitution" clearly referred to the decision rendered in 1963, the year before this debate occurred, in Simkins v.
20 3
Moses H. Cone Memorial Hospital.
Although Senator Humphrey
referred to the case as a Supreme Court decision, the Simkins decision
actually was rendered by the Fourth Circuit. In Simkins, the court
held that a portion of a federal law, the Hill-Burton Hospital Survey
and Construction Act, violated the Fifth and Fourteenth Amend202 110 CONG. REc. 5254-56 (1964).

203 Simkins v. Moses H. Cone Mem'1 Hosp., 323 F.2d 959 (4th Cir. 1963).
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ments.2 04 The court explained that "private conduct abridging individual rights does no violence to the Equal Protection Clause unless to
some significant extent the State in any of its manifestations has been
found to have become involved in it." 205 The court allowed the private plaintiffs to enforce the constitutional violations because the
court determined that there was sufficient evidence of "participation
and involvement". from both the state and federal governments.2 06
When the comments of Senators Humphrey and Case regarding
individual claims are read. in the context of the Simkins decision, their
references to initiating suits seems likely to refer to a private claim to
enforce a violation of the Constitution, the same type of suit brought
in Simkins. Moreover, their comments strongly imply that they
viewed Title VI only as a means of enforcement, because of their insistence that the statute does not provide any additional remedies other
than the funding termination sanction.207 If this interpretation of legislative history is correct, then it contradicts, rather than supports, the
Supreme Court's decision in Cannon.
The debate is largely academic given that Congress subsequently
ratified the Court's decision in Cannon by passing the Rehabilitation
Act Amendments of 1986.208 These amendments abrogated States'
sovereign immunity against Title VI suits brought in federal court and
provided that remedies in such suits "are available . . . to the same
extent as such remedies are available . . . in the suit against any public

or private entity other than a State." 20 9 The legislative history is
important merely to explain why the topic of retaliation claims was
not discussed during the floor debates on Title VI and Title IX. Retaliation would not have been included in the debates if Congress truly
intended to limit the statute to an administrative forum that would not
be enforced by a private civil action. If Congress did not intend for
private plaintiffs to bring civil actions under Titles VI or IX, then it
also did not intend for them to bring retaliation claims.
204 Id. at 969-70.
205 Id. at 966.
206 Id. at 967.

207 See Thomas A. Lambert, The Case Against Private Impact Suits, 34 GA. L. REV. 1155,
1243-45 (2000).
208 The Rehabilitation Act Amendments of 1986, 42 U.S.C. § 2000d-7(a)(2) (2006); see also
Alexander v. Sandoval, 532 U.S. 275, 280 (2001) ("Congress has since ratified Cannon's holding"); Franklin v. Gwinnett County Pub. Sch., 503 U.S. 60, 72 (1992) ("This statute [42 U.S.C.
§ 2000d-7] cannot be read except as a validation of Cannon's holding.").
209 Sandoval, 532 U.S. at 280 (quoting 42 U.S.C. § 2000d-7(a)(2)).
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Given the lack of discussion of retaliation in the legislative history of these statutes, it is not surprising that the Court's more recent
decisions have failed to turn to this source to derive the meaning of
the text. What is surprising is the Court's lack of reliance on the significant policy considerations that would provide substantial justification for its decision to provide victims with protection from
retaliation. As we shall see, these policy reasons also would provide
litigants with a clearer understanding of the scope of the retaliation
remedy.
IV.

POLICY CONSIDERATIONS

Admittedly, retaliation was not specifically protected by the text
of five crucial civil rights statutes. It also does not appear that retaliation was contemplated by the legislatures that adopted these statutes.
Protecting civil rights victims from retaliation, however, is consistent
with the spirit and purpose of these statutes:
[A] court must strive to make sense as a whole out of our law as a
whole. It must . . . take the music of any statute as written by the
legislature. But there are many ways to play that music, . . . and a

court's duty is to play it well, and in harmony with the other music of
the legal system. 210
There is no question that there are significant policy reasons for
recognizing retaliation claims and that these policy reasons provide
substantial support for the Court's decisions. Not only do these justifications bolster the Court's recent opinions inferring a cause of action
for retaliation, but they also would provide some guidance to many
remaining issues surrounding retaliation claims. The consequences of
not inferring a cause of action for retaliation are profound. First, failing to protect claimants from retaliation would undermine the antidiscrimination mandates of civil rights statutes. 2 1' Reporting
discrimination is vital to the enforcement of these statutes, and if
210 Llewellyn, supra note 9, at 399.
211 See Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 180 (2005) ("[It] 'would be
difficult, if not impossible, to achieve [the objectives of Tile IX] if persons who complain about
sex discrimination did not have effective protection against retaliation.' If recipients were permitted to retaliate freely, individuals who witness discrimination would be loath to report it, and
all manner of Title IX violations might go unremedied as a result.") (internal citations omitted).
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employers could freely retaliate against whistleblowers, then the statutes' enforcement mechanisms would unravel.2 12 Retaliation restricts
"access to statutory remedial mechanisms" 213 and perpetuates discrimination.214 In other words, civil rights statutes will be severely weakened if an employer can fire employees merely for reporting
violations.2 15
Despite the crucial necessity that discrimination be reported,
some circuits have undermined this principle by denying claimants
absolute protection from retaliation. 2 16 For instance, in Crawford v.
Metropolitan Government of Nashville & Davidson County, the Sixth

Circuit concluded that claimants are not protected from discrimination for merely participating in an internal investigation. 217 The plaintiff argued that "if the participation clause does not protect
participation in internal investigations made in the absence of an
EEOC charge, employees called in such investigations will know that
they may be fired if they testify negatively, and will stay silent." 2 18
The Sixth Circuit rejected the plaintiff's argument and concluded that
the plaintiff's "participation in an internal investigation initiated by
[the employer] in the absence of any pending EEOC charge is not a
protected activity under the participation clause." 2 1 9 The court justified its decision by concluding that protecting employees from retaliation for merely participating in an internal investigation would have
the undesired effect of discouraging employers from conducting internal investigations.2 20
Similarly, in Jordan v. Alternative Resources Corp., the Fourth

Circuit held that an employee who reported a co-worker's racial comment was not protected from retaliation because the evidence failed
212 Id.

213
214
215
216

Robinson v. Shell Oil Co., 519 U.S. 337, 346 (1997).
Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 237 (1969).
See Goff v. Continental Oil Co., 678 F.2d 593, 598 (5th Cir. 1982).
See, e.g., Crawford v. Metro. Gov't of Nashville & Davidson, 211 F. App'x 373, 376 (6th
Cir. 2006) (holding that an employee is not protected under the participation or opposition
clauses for cooperating with an internal investigation), rev'd, 129 S. Ct. 846 (2009); Jordan v.
Alternative Res. Corp., 458 F.3d 332, 342 (4th Cir. 2006) (holding that an employee's act of
reporting an isolated racial slur was not protected from retaliation unless the complaint could
reasonably have been thought to "amount[ ] to an unlawful employment practice").
217 Crawford, 211 F. App'x at 376.
218 Id. at 377.
219 Id. at 376.
220 Id. at 377.
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to establish that his work environment was sufficiently hostile.2 21 The
employee was terminated by his employer a month after reporting the
comment, and he asserted substantial policy justifications in support
of his retaliation claim against his employer.2 22 First, he argued that
the law encourages early reporting and that his report would preclude
the development of a hostile work environment. 223 Moreover, he
argued that the law punished employees who wait to report discriminatory conduct. 224 Thus, he contended that the law placed employees
in an untenable position: either report harassment early and risk termination or wait to report and risk the dismissal of a valid claim based
on untimeliness.2 25 The court dismissed the plaintiff's arguments, calling them "a false dilemma." 226 Although the court admitted that
unreasonable delays in reporting may result in the dismissal of the
underlying discrimination claim, the court held that the employee still
retains the protections of the anti-retaliation statute.2 27 The court concluded that "[o]nly at an impermissibly high level of generality, where
meaningful distinctions can no longer be observed, can it be argued
that the law inconsistently encourages employees to report and at the
same time not to report violations." 22 8
The law should not discourage early reporting. Early reporting
would prevent instances of discrimination, which is one of the primary
purposes of most civil rights statutes. Furthermore, early reporting
would assist employers in avoiding liability by providing them with an
opportunity to correct inappropriate behavior before such behavior
constitutes an adverse employment action. Likewise, employees who
step forward and participate in internal investigations initiated by
employers, even if it is prior to the filing of a charge, should be protected from retaliation. If these employees fear reprisal for statements made in the course of the investigation, then the results of the
investigation will be meaningless and will not serve to put the
employer on notice of the actual environment of the workplace.
Employers will not be in any better position to prevent future discrim221 Jordan, 458 F.3d at 341.
222 Id. at 336, 341-42.
223 Id. at 341.
224

Id.

225 Id. at 342.
226 Id.

227 Jordan, 458 F.3d at 343.
228 Id.
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inatory conduct-or avoid liability-and employees will have no
incentive to voluntarily provide incriminating evidence. Both rulings
serve only to undermine the enforcement and fundamental purpose of
these civil rights statutes.
Other policy considerations also justify the Supreme Court's decisions to infer protections from retaliation from civil rights statutes.
For instance, as asserted by the plaintiff in Jordan, the failure to protect victims of discrimination from retaliation deters victims and witnesses from reporting unlawful conduct. 229 At a minimum, the specter
of unpunished retaliation will discourage employees from reporting
discriminatory conduct. 230 The threat of retaliation also discourages
both victims and vital witnesses, whether they are current and former
employees, from participating in complaint procedures.2 31 Moreover,
social scientists predict that lack of protection from retaliation produces a significant chilling effect on reporting any incidents of discrimination.232 As one scholar puts it, "[T]he threat of retaliation functions
as a powerful silencer. It suppresses challenges to race and gender
bias, thereby functioning to preserve the social order. The understanding of retaliation that emerges from this literature demonstrates
the need for strong legal protection from retaliation against persons
who identify and challenge inequality." 233
Additionally, failing to punish retaliation perversely rewards
employers' discriminatory actions by allowing them to circumvent the
enforcement mechanisms of these statutes. If retaliation is allowed,

229 Id. at 341-42; see also Alex B. Long, The Troublemaker's Friend: Retaliation Against
Third Parties and the Right of Association in the Workplace, 59 FLA. L. REV. 931, 990 (2007)
(arguing that the majority of courts' failure to extend protection to third parties, such as friends
and relatives, who experience retaliation in the workplace because of the protected activities of
another individual, further discourages employees and witnesses from reporting unlawful
conduct).
230 See Goff v. Continental Oil Co., 678 F.2d 593, 598 (5th Cir. 1982).
231 See Jackson v. Birmingham Bd. of Educ., 544 U.S. at 180-81; Hodgson v. Charles Martin
Inspectors of Petroleum, Inc., 459 F.2d 303, 306 (5th Cir. 1972).
232 See Cheryl R. Kaiser & Brenda Major, A Social Psychological Perspective on Perceiving
and Reporting Discrimination, 31 LAw & Soc. INQUIRY 801, 818 (2006); Deborah L. Brake,
Retaliation, 90 MINN. L. REV. 18, 36 (2005); Floyd D. Weatherspoon, "Don't Kill the Messenger":
Reprisal Discrimination in the Enforcement of Civil Rights Laws, 2000 MICH. ST. L. REv. 367,
369 (2000).
233 Brake, supra note 232, at 25.
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unscrupulous employers will be encouraged to fire complainants to
limit their exposure to damages.2 34
Finally, retaliation suits further the statutes' primary purposes of
prohibiting discrimination. 2 35 "[W]ithout protection against retaliation, the underlying discrimination is perpetuated." 2 36 "[E]ntities that
are practicing discrimination .

.

. are likely to be emboldened to con-

tinue that discrimination." 237 On the other hand, if individuals are
protected from retaliation, such protection may provide an incentive
for employees to report instances of discriminatory conduct, thereby
reducing the number of occurring instances of discrimination.23 8
Although there are many valid policy considerations justifying
the Supreme Court's holdings, the Court opted not to rely on any of
them. By choosing instead to rely on text and precedent, the Court
unnecessarily obfuscated the scope of retaliation protections. Without
policy justifications, it is more difficult to determine, for instance,
whether the Court would allow employers to propose severance
agreements that offer terminated employees the right to waive their
employment claims in exchange for the payment of monetary compensation. 23 9 Currently, the circuits are split on this issue. 240 The Seventh Circuit has held that such policies are facially retaliatory because
they "penalize employees who exercise their statutory rights" and
"effectively stifle[ ]" employees from reporting discriminatory conduct
to the EEOC.24 1 In contrast, the Sixth Circuit recently has held that
the "mere offer" of a separation agreement that contains a provision
prohibiting employees from filing a charge of discrimination does not
234 Humphries v. CBOCS West, Inc., 474 F.3d 387, 401 (7th Cir. 2007), affd, 128 S. Ct. 1951
(2008).
235 See, e.g., Peters v. Jenney, 327 F.3d 307, 316 (4th Cir. 2003); Lowrey v. Texas A&M
Univ. Sys., 117 F.3d 242, 254 (5th Cir. 1997).
236 Jackson, 544 U.S. at 180 (citing Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 237
(1969)).
237 Brief for the United States as Amicus Curiae Supporting Petitioner at 13, Jackson v.
Birmingham Bd. of Educ., 544 U.S. 167 (2005) (No. 02-1672).
238 See Lowrey, 117 F.3d at 254.
239 Compare EEOC v. Sundance Rehab. Corp., 466 F.3d 490, 500-01 (6th Cir. 2006) (holding that an employer's offer of a waiver provision in a separation agreement does not constitute
facial retaliation); with EEOC v. Bd. of Governors of State Colls. and Univs., 957 F.2d 424, 429,
431 (7th Cir. 1992) (holding that a provision in a collective bargaining agreement stating that a
grievance would proceed to arbitration only if the employee refrained from participation in the
protected activity constituted per se retaliation), cert. denied, 506 U.S. 906 (1992).
240 See, e.g., cases cited supra note 239.
241 Bd. of Governors, 957 F.2d at 431.
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constitute facial retaliation.2 42 Although the EEOC argued that such a
provision would "chill employees' willingness and ability to provide
information to the EEOC," the Sixth Circuit dismissed the argument
and concluded that "[t]hose who choose to accept it are better off, by
receiving a [severancel benefit that was not 'part and parcel of the
employment relationship.'"243
A rule based on a policy declaring that "[a]ny act by an employer
which interferes with or chills a protected right is . .. contrary to pub-

lic policy and in violation of the anti-retaliation provisions "244 would
provide more absolute protection to the rights of victims of discrimination. It also would provide employees with additional assurance
and incentives to step forward and report discriminatory conduct. If
the goal of civil rights statutes is to eliminate discrimination, and this
goal can be accomplished only through the active participation of witnesses and employees and their willingness to report such conduct,
then enforcement mechanisms will be effective only when the protection from retaliation is absolute and its boundaries are clearly defined.
Only then will the antidiscrimination goals of the statutes be completely realized.
CONCLUSION

The tremendous progress of civil rights advocates over the past
forty years has changed retaliation's landscape drastically. At the
beginning of the twentieth century, protection from retaliation was
virtually an anomaly; today, most states have enacted at least minimal
statutory protections. While most older, federal civil rights statutes do
not include specific protection from retaliation, virtually every civil
rights statute enacted in this century contains a myriad of phrases
designed to protect employees from reprisal.
The most significant and enduring change has come from the
Supreme Court's embrace of a broad, almost liberal interpretation of
the word "discrimination" in the retaliation context. While the
Court's conservative approach is reflected in its choice of methodsreliance on text and precedent-the result is a refreshing respite from
its normal civil rights jurisprudence. With a charge initially led by Jus242 Sundance, 466 F.3d at 500-01.
243 Id. (internal citations omitted).
244 Id. at 503 (Cohn, J., dissenting).
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tice O'Connor in the Jackson decision, the current Court has resurrected and embraced a creative interpretation of its forty-year-old
decision in Sullivan and has inferred a cause of action for retaliation
from the text of three more civil rights statutes.
A close examination of the two stated grounds for the Court's
decision provides at best only weak support and are far from persuasive. The Court has interpreted Sullivan, on several recent occasions,
as the landmark decision that implied a cause of action for retaliation
from the text of a silent statute. The decision itself, however, cloaks
any such interpretation in its discussion of standing rather than retaliation, and, at the very least, its holding with regard to retaliation is not
emphatic. With regard to the Court's textual basis, discrimination
admittedly is an ambiguous term, and the Court has conceded as
much in the past. In the context of retaliation, however, the majority
does not grapple with discrimination's meaning despite the notable
distinctions raised by the dissent regarding retaliation's independent
elements and viability.
Nor can the Court's decision be justified through an examination
of legislative history. Although historically the Court has relied on
legislative history when reaching a liberal result such as this one, the
legislative history of these statutes is silent regarding the retaliation
debate. Such silence is not unintentional, because retaliation was not
in the forefront during the passage of the older civil rights statutes
such as § 1981 and § 1982. With regard to the more modern statutes,
including Title VI and Title IX, congressional debate centered on the
availability of administrative procedures versus a private right of
action, rather than retaliation. Retaliation simply was not a priority.
The brutal reality is that retaliation, according to the EEOC's
recent statistics, is a very likely consequence of reporting a claim of
discriminatory conduct. Without statutory protections from retaliation, these crucial civil rights statutes will fail in their objectives to
achieve a fair and unbiased society. Victims and witnesses to discrimination will be significantly deterred from reporting unlawful conduct
if employers can lawfully retaliate against them for engaging in protected conduct. In short, the absence of any retaliatory protections
constitutes a significant statutory gap, a gap so significant that it could
crumble the substantive provisions and purpose of the statutes
themselves.
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Faced with these consequences, the Court fell on its conservative
sword and creatively interpreted precedent and ambiguous text in
such a manner that it plugged the gaping hole in these statutes. There
is no doubt that the Court reached the correct result. Such a result is
consistent with both the purpose of the statutes and is grounded by
sound public policy justifications.
Perhaps the Court's methodology was chosen intentionally, not
only to create the coalition of liberal and conservative Justices needed
to create a majority, but also to limit the application of the decisions
to inferring the cause of action rather than also defining its scope.
Unfortunately, the Court's decision to eschew reliance on public policy considerations leaves both employers and employees in a quandary when defining the proper limits of the protection afforded to
whistleblowers. Until the Court defines the boundaries of these limits, employers will be at risk for litigation, and, more importantly,
employees will remain reluctant to step forward and provide aide to
victims of discrimination. Only with clearly-defined boundaries will
the enforcement provisions of these civil rights statutes be freed to
fully function and to achieve their intended purposes.

