CERQUEIRA

V. AMERICAN AIRLINES:

WHAT ARE THE APPROPRIATE LIMITS OF AN AIR CARRIER'S
PERMISSIVE REFUSAL POWER?

By Patrick J. McDonald*
INTRODUCTION

Suppose you are a businessman with an unfortunate personality
trait: Flying makes you nervous. Although you often travel the country aboard an aircraft, flying never gets any easier. It is next to impossible to hide your anxiety while you await takeoff. You always pay
close attention to the safety presentation and make sure to obey each
and every instruction. If possible, you prefer to sit in an exit row. On
one occasion, you are lucky enough to meet the pilot of your flight in
the terminal and feel more confident because he looks like a competent captain. While on his flight, you are seated in the same row as
two men who appear to be of Middle Eastern descent. They carry on
and make a scene while you nervously anticipate the flight. Due to
your dark complexion, the flight attendant believes you are traveling
with these two men, even though you have never seen them before.
The flight attendant communicates concern about your row to the
pilot, and he orders that the whole row be removed prior to takeoff.
You are brought back into the terminal, where you are interrogated
by state police for nearly three hours. The police ultimately conclude
that you present no threat to the airline. You are released, but when
you return to the booking counter, you are informed by the airline
that you will not be allowed to fly with them for the rest of the day
and that you must make alternate arrangements.
On December 28, 2003, John Cerqueira went through the ordeal
just described.' An American citizen of Portuguese descent 2 with an
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1 Cerqueira v. Am. Airlines, Inc. (Cerqueira II), 520 F.3d 1, 4-10 (1st Cir.), reh'g and reh'g
en banc denied, 520 F.3d 20 (1st Cir. 2008).
2 Cerqueira v. Am. Airlines, Inc. (Cerqueira I), 484 F. Supp. 2d 232, 233 (D. Mass. 2007).
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olive complexion and a heavy accent, Mr. Cerqueira boarded American Airlines Flight 2237 out of Boston for what he thought would be a
normal trip back to his home in Florida.3 Before he realized what was
happening, several state troopers removed him from the flight and
questioned him intensely for nearly three hours.' After Mr. Cerqueira
finally succeeded in convincing the state troopers that he posed no
security threat to the airline or its passengers, the troopers brought
him back to the ticket counter and told a ticketing agent that he was
"free to go."' Despite this assurance from law enforcement, American Airlines officials decided to deny Mr. Cerqueira service for the
rest of the day.6 American Airlines provided Mr. Cerqueira with a
reason for denying him service: because of something he said on the
plane.' Unable to book a flight with American Airlines, Mr. Cerqueira was forced to look elsewhere for a flight home. It was not until
the next day that he was finally able to find a flight with another
airline.'
In Cerqueira v. American Airlines, Inc., the First Circuit faced an

issue of first impression for all courts of appeals: Whether the permissive refusal power under 49 U.S.C. § 44902(b)9 shields an airline from
liability for discrimination when it refuses to rebook a passenger who
was previously removed from a flight for security reasons, but has
since then been cleared to fly.o The First Circuit answered that question in the affirmative, reversing a jury verdict in Mr. Cerqueira's
favor." The First Circuit held that § 44902(b) protected both the decision to remove Mr. Cerqueira from Flight 2237 and the decision to
deny him further service, unless the decision was arbitrary and
capricious. 12
3 Cerqueira II, 520 F.3d at 4.
4 See Cerqueira v. Am. Airlines, Inc. (Cerqueira III), 520 F.3d 20, 23 n.2 (1st Cir. 2008)
(Torruella, J., dissenting).
5 Cerqueira II, 520 F.3d at 10.
6 Id. at 9-10.
7 Id. at 10 n.8.
8 Id. at 10.
9 49 U.S.C. § 44902(b) (2006) ("Subject to regulations of the Under Secretary, an air carrier, intrastate air carrier, or foreign air carrier may refuse to transport a passenger or property
the carrier decides is, or might be, inimical to safety.").
10 Cerqueira II, 520 F.3d at 4, 10.
11 Id. at 4.
12 Id at 14.
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While the First Circuit purports to have followed cases from the
Second and Ninth Circuits, it has moved beyond the holdings of those
cases; neither addressed a decision to deny future service. The Second
and Ninth Circuits adopted the arbitrary and capricious standard only
within the context of the removal of passengers from a particular aircraft." Focusing on the imminence of many airline security threats,
the First Circuit did not distinguish between a captain making a gut
call with limited information aboard an airplane about to take off and
an airline official, far removed from the cockpit and with ample time
to investigate threats, refusing future service with little to no investigation of the circumstances. 14
This Note argues that the First Circuit's reliance on its sister circuits' decisions is an insufficient basis for analyzing the effect of
§ 44902(b) in a rebooking scenario. Further, this Note contends that
the First Circuit's rationale for extending § 44902(b) protection,
although arguably appropriate, may grant airlines with nearly blanket
immunity from civil rights actions. Finally, this Note concludes that
because an airline that denies future service does not encounter the
immediate and overwhelming time and safety concerns that a pilot
prepping for takeoff encounters, the arbitrary or capricious standard
should not allow an airline to deny future service to a previously
removed passenger without first conducting its own investigation.
Part I of this Note provides an overview of § 44902(b) and the
case law on which the First Circuit relied in making its decision in
Cerqueirav. American Airlines. Part I then summarizes the facts and
the holding of the First Circuit, the dissents to the denial of rehearing
en banc, and the case's implications. Part II examines the legislative
history of § 44902(b) and concludes that the First Circuit's holding
might arguably find support from the plain language of § 44902(b),
but not from its intent. Moreover, Part II reviews the dissenting opinions' proposed alternatives to the First Circuit's rationale and concludes that airlines may be liable in rebooking cases under a theory of
direct liability. Part II then examines new developments in this area
since Cerqueira and a possible regulatory solution. Part III concludes
that application of the arbitrary and capricious standard in rebooking
13 Cordero v. Cia Mexicana De Aviacion, S.A., 681 F.2d 669, 671-72 (9th Cir. 1982); Williams v. Trans World Airlines, 509 F.2d 942, 948 (2d Cir. 1975).
14 See Cerqueira v. Am. Airlines, Inc. (Cerqueira III), 520 F.3d 20, 21-22 (1st Cir. 2008)
(Torruella, J., dissenting).
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cases should not allow an airline to refuse future service to a passenger without thoroughly investigating whether that passenger might
pose a future danger and proposes that the Federal Aviation Administration should enact a regulation requiring such an investigation.

I.

BACKGROUND

Congress and the courts have granted air carriers great latitude in
making security-related boarding decisions.15 Originally enacted to
address hijacking attempts, 49 U.S.C. § 44902(b) has provided the
basis by which airlines can take quick, decisive action to remove anyone acting suspiciously aboard an aircraft.16 Historically, § 44902(b)
has been invoked to protect the pilot's ability to make judgment calls
without conducting his or her own independent investigation.17 Section A of this Part provides a brief overview of the statute. Section B
reviews the interpretation of § 44902(b) in the United States courts of
appeals and the inception of the applicable standard of proof in a case
challenging the use of the permissive refusal power. Section C
reviews the interpretation of § 44902(b) in lower federal courts in light
of those appeals court decisions. Section D notes the importance of
the security climate in which airlines make safety-related decisions,
especially in the wake of September 11, 2001. Section E summarizes
the holding of the First Circuit in Cerqueiraand the dissents of Judges
Torruella and Lipez to the denial of a rehearing en banc.
15 See Kristine Cordier Karnezis, Annotation, Propriety of Air Carrier'sRefusal for Safety
Reasons to TransportPassengeror Property Under 49 U.S.C.A. § 44902(b), 192 A.L.R. Fio. 403
(2008).
16 Id. (citing Williams, 509 F.2d 942); see also Adamsons v. Am. Airlines, Inc., 444 N.E.2d
21, 24 (N.Y. 1982), and the sources cited therein. Note, however, that § 44902(b)'s grant of
permissive refusal does not create the right to bar entire classes of people or property from an
aircraft for safety reasons. See Air Line Pilots Ass'n, Intl' v. Civil Aeronautics Bd., 516 F.2d
1269, 1276 (2d Cir. 1975) (holding that the Williams decision does not support an airline's indiscriminate embargo on certain cargo).
17 See, e.g., Williams, 509 F.2d at 948 ("Nor did Congress intend that, before refusing passage to such an applicant, an air carrier, . . . be required, as the appellant asserts, to make a
thorough inquiry into the intelligence received."); Christel v. AMR Corp., 222 F. Supp. 2d 335,
340 (E.D.N.Y. 2002) (holding that the Captain acted within his discretion when he made the
decision to remove the passenger from the plane and was under no obligation to leave the cockpit and investigate the truthfulness of the complaints about the passenger); Cordero, 681 F.2d at
672 ("The reasonableness of the carrier's opinion, therefore, is to be tested on the information
available to the airline at the moment a decision is required. There is correspondingly no duty to
conduct an in-depth investigation.").
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Permissive Refusal of Air Transportation: An Overview of
§ 44902(b)

Section 44902(b) provides airlines with a statutory right to refuse
transport to passengers. Specifically, § 44902(b) gives airlines broad
discretion to "refuse to transport a passenger or property the carrier
decides is, or might be, inimical to safety."" Although specifically
targeted at the airline industry, § 44902(b) has been held consistent
with the common law rule governing the protection of a common carrier's passengers:
Where a carrier has reasonable cause to believe, and does believe, that
the safety or convenience of its passengers will be endangered by a
person who presents himself for transportation, it may refuse to accept
such person for transportation and is not bound to wait until events
have justified its belief.1 9
Originally enacted in 1961 as part of the Federal Aviation Act of
1958 and formerly codified under 49 U.S.C. § 1511, this permissive
refusal power was initially designed to combat the growing threat of
air piracy.20 The scope of the statute, however, is not limited to
would-be terrorists; § 44902(b) has been successfully invoked by airlines to remove passengers under less severe circumstances, such as
when passengers appeared nervous, sick, or disruptive while the flight
attendants were preparing for takeoff.2 1 Cognizant of the possible
civil rights violations under § 44902(b) and other aviation statutes,
Congress specifically banned "discrimination on the basis of race,
color, national origin, religion, sex, or ancestry."2 2 While the section
does not explicitly create a private right of action, it serves as a "vehi18

49 U.S.C. § 44902(b) (2006).

19 Williams, 509 F.2d at 948 n.10 (quoting 14 AM. JuR. 21) Carriers § 827 (2009)); see also
Cordero, 681 F.2d at 672 n.3 (internal citations omitted).
20 Karnezis, supra note 15.
21 See, e.g., Christel, 222 F. Supp. 2d at 340-41 (holding that an airline's removal of a passenger who refused to turn off his portable music device or place another passenger's luggage
under the seat in front of him was not arbitrary and capricious because it interfered with the
flight attendant's safety-related duties); Adamsons, 444 N.E.2d at 24 (holding that an airline did
not act arbitrarily, capriciously, or irrationally in removing a woman believed to have contracted
an illness in a foreign country that could endanger the other passengers and the crew).
22 49 U.S.C. § 40127(a) (2006).
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cle for general federal statutes which prohibit discrimination." 23
Additionally, passengers have challenged an airline's refusal of transport on a number of related grounds, including breach of contract,
intentional torts, and negligence.24
B.

Origins of the Arbitrary and Capricious Standard in the United
States Courts of Appeals

Prior to the First Circuit's analysis of § 44902(b) in Cerqueira,
only two courts of appeals, the Second and Ninth Circuits, had
addressed the section's impact on claims of discrimination by passengers who were refused transport. 25 The Second Circuit set a high standard of proof for overcoming an airline's defense under § 44902(b),
requiring the passenger to show that the decision to refuse transport
was "capricious or arbitrary." 2 6 The Ninth Circuit then adopted the
arbitrary and capricious standard, focusing on the reasonableness of
the decision in light of the factual circumstances of the case. 27 Taken
23 Al-Tawan v. Am. Airlines, Inc., 570 F. Supp. 2d 925, 931 n.5 (E.D. Mich. 2008); see also
Shqeirat v. U.S. Airways Group, Inc., 515 F. Supp. 2d 984, 1001 (D. Minn. 2007) (citing Alexander v. Sandoval, 532 U.S. 275, 288-90 (2001)) (noting that in order to create a private right of
action, the language of the statute must also create a private remedy and focus on the individual); but see Geoffrey A. Hoffman, Racial Profiling in the Air After Sept. 11: Do Those Who
Claim to Have Suffered its Indignities Have Remedies? It Would Appear So, 227 N.Y. L.J. 71
(2002).
24 See, e.g., Adamsons, 444 N.E.2d at 23 (claiming negligence); Smith v. Comair, Inc., 134
F.3d 254, 256 (4th Cir. 1998) (claiming breach of contract, false imprisonment, and intentional
infliction of emotional distress); Al-Qudhai'een v. Am. W. Airlines, Inc., 267 F. Supp. 2d 841,
842 (S.D. Ohio 2003) (claiming, inter alia, violations of Equal Rights Under the Law, 42 U.S.C.
§ 1981 (2006), and Conspiracy to Interfere with Civil Rights, 42 U.S.C. § 1985(3) (2006)).
25 See Williams v. Trans World Airlines, 509 F.2d 942 (2d Cir. 1975); Cordero v. Cia Mexicana De Aviacion, S.A., 681 F.2d 669 (9th Cir. 1982). The D.C. Circuit addressed permissive
refusal in 1976, but only as it applied to a refusal to transport property. See Delta Air Lines, Inc.
v. Civil Aeronautics Bd., 543 F.2d 247 (D.C. Cir. 1976). The Fourth and Fifth Circuits mentioned
the discretion granted to air carriers through the permissive refusal power in the context of
federal preemption of state law claims. See Smith v. Comair, Inc., 134 F.3d 254 (4th Cir. 1998);
O'Carroll v. Am. Airlines, Inc., 863 F.2d 11 (5th Cir. 1989). See Ryan L. Bangert, Comment,
When Airlines Profile Based on Race: Are Claims Brought Against Airlines Under State AntiDiscrimination Laws Preempted by the Airline Deregulation Act?, 68 J. AIR L. & COM. 791
(2003), for a more complete discussion of federal preemption of state claims in the context of
aviation law.
26 Williams, 509 F.2d at 948.
27 Cordero, 681 F.2d at 672. The Ninth Circuit has actually revisited the issue twice since
Cordero. First, in a 1984 case addressing the treatment of a blind passenger, the Ninth Circuit
reaffirmed, in a footnote, Cordero's holding that pilots' decisions are reviewable for civil rights
violations on a reasonableness standard. See Hingson v. Pac. Sw. Airlines, Inc., 743 F.2d 1408,
1413 n.6 (9th Cir. 1984). Again in 1999, the Ninth Circuit acknowledged that the standard for a

2009]

CERQUEIRA v. AMERICAN AIRLINES

117

together, these cases stand for the proposition that, as a plane nears
takeoff, time pressures dictate that airlines be given greater discretion
to make safety-related decisions.
1.

The Second Circuit Standard: Williams v. Trans World
Airlines

As the first United States court of appeals to address permissive
refusal under § 44902(b), the Second Circuit in the 1975 case of Williams v. Trans World Airlines28 set the standard of proof for claims
against an airline based on its refusal of service. Williams makes clear
that, although the discretion to refuse service under § 44902(b) is
broad, justification for that discretion is found in the pressure under
which airlines often make safety-related decisions.29
In Williams, TWA refused service to the plaintiff based on a credible threat from a credible law enforcement agency: The FBI warned
TWA that a dangerous and most likely armed criminal, wanted for
kidnapping, was about to fly into the country aboard a TWA aircraft.30
The FBI also informed TWA that his arrival might trigger a large
demonstration. 31 Finding that TWA's refusal of service to the criminal
was reasonable, the Second Circuit held that the test of whether the
airline properly exercised its refusal power rests on whether the decision was "rational and reasonableand not capricious or arbitrary"32 in
light of the facts and circumstances known to the airline at the time
the decision was made. In an enlightening passage, the Second Circuit
noted, "Congress was certainly aware that decisions . . . would in

many instances probably have to be made within minutes of the
plane's scheduled take-off time, and that the carrier's formulation of
opinion would have to rest on something less than absolute

certainty." 33
Therefore, the reach of Williams' arbitrary and capricious standard may be limited to those cases in which a boarding decision is
jury to resolve a civil rights claim was one of reasonableness. See Newman v. Am. Airlines, Inc.,
176 F.3d 1128, 1132 (9th Cir. 1999) (reversing summary judgment against a sick passenger who
did not present a threat to herself or others).
28 Williams, 509 F.2d 942.
29 See id. at 948.
30 Id. at 945.
31 Id.

32 Id. at 948 (emphasis added).
33 Id.
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made under the time pressure of an impending takeoff. Although
Williams shows that air carriers have broad discretion to refuse service
when facing safety-related threats outside the realm of air piracy, it
implies that such discretion is appropriate only when applied within
narrow time constraints. Williams is an exceptional case on its facts,
considering the FBI's reaching out to the airline to warn it that a
known criminal would be attempting to board. Williams, therefore,
does not raise the same racial or ethnic discrimination concerns present in later cases in which airlines make initial safety determinations
and call in law enforcement after the fact.
2.

Williams Adopted in the Ninth Circuit: Cordero v. Cia
Mexicana De Aviacion, S.A. 34

The Ninth Circuit followed the Second Circuit's Williams deci-

35
sion seven years later in Cordero v. Cia Mexicana De Aviacion, S.A.

Similar to the Second Circuit, the Cordero court hinged its reasoning
upon the urgent nature of an airline's safety-related boarding decisions. In adopting Williams, the Ninth Circuit reaffirmed the broad
discretion granted to airlines, specifically to the pilot.
In Cordero, an airline captain refused to transport the plaintiff on
his scheduled flight because the captain believed the plaintiff had
threatened and insulted him.36 In reality, the threats and commotion
had come from the man sitting next to the plaintiff. 37 The Ninth Circuit adopted the arbitrary and capricious standard articulated by the
Second Circuit and focused on the reasonableness of an airline's decision process. The court noted the wisdom of the Second Circuit's
test in light of the fact that "air carriers often must make decisions
within moments of take-off and with less than perfect knowledge. The
reasonableness of the carrier's opinion, therefore, is to be tested on
34 681 F.2d 669 (9th Cir. 1982).
35 Id. at 671-72. The D.C. Circuit also addressed permissive refusal in 1976, but only as it
applied to a refusal to transport property. See Delta Air Lines, Inc. v. Civil Aeronautics Bd., 543
F.2d 247 (D.C. Cir. 1976). That case followed the Second Circuit's ban on blanket embargoes on
carrying certain types of hazardous material articulated in Air Line Pilots Ass'n, Intern. v. Civil
Aeronautics Board, 516 F.2d 1269 (2d Cir. 1975). This Note does not address the permissive
refusal of service with regards to entire categories of property because the cases are not instructive as to the effect of §44902(b) in a civil rights context.
36 Cordero, 681 F.2d at 670.
37 Id.

38 Id. at 672.
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the information available to the airline at the moment a decision is
required."3 9 Even with this understanding, the Ninth Circuit nonetheless held that a jury could have found that the airline behaved unreasonably, thereby reinstating the jury verdict against the airline and
reversing the judgment on general damages.40
Beyond its adoption of the Williams standard, the Ninth Circuit's
reasoning is significant for its interpretation of an airline's discretion
before takeoff. The court held that a pilot exercising that discretion
has "no duty to conduct an in-depth investigation into a ticketholder's potentially dangerous proclivities."4 1 With only one exception, this would become the prevailing view in the lower courts.42 Cordero was the final word on the merits of a claim challenging a
permissive refusal under § 44902(b) in the courts of appeals until the
First Circuit decided Cerqueira twenty-six years later. 43
C.

Interpretation of the Williams Standard in Lower Courts

In the wake of Williams and Cordero44 , the district courts applied
the arbitrary and capricious standard of Williams with varied results
depending on the severity of the security threat presented. Although
39 Id.
Id. The court did not allow for punitive damages, however, as a case of "mistaken identity" does not rise to the necessary level of severity. Id. at 672-73. While general damages are
appropriate when an airline acts arbitrarily or capriciously, punitive damages are warranted only
when an airline behaves "wantonly, or oppressively, or with such malice as implies a spirit of
mischief or criminal indifference to civil obligation." Id. (quoting Archibald v. Pan Am. World
Airways, Inc., 460 F.2d 14, 16 (9th Cir. 1972)).
41 Id.
42 See Huggar v. Nw. Airlines, Inc., No. 98 C 594, 1999 WL 59841 (N.D. Ill. Jan. 27, 1999)
(granting summary judgment to the airline because a passenger failed to establish that the airlines' reasons for removing him were motivated by race). Although the court acknowledged that
it is within the pilot's sole discretion to determine whether a threat to safety has arisen, it also
indicated that before a pilot makes a decision to remove a passenger pursuant to § 44902(b) on
the basis of another person's request, the pilot should at least ask the passenger for his or her
version of the events. Id. at *5-6.
43 In 1984, the Ninth Circuit reaffirmed Cordero's holding that pilots' decisions are reviewable for civil rights violations on a reasonableness standard in a footnote to a case regarding the
treatment of a blind passenger. See Hingson v. Pac. Sw. Airlines, Inc., 743 F.2d 1408 n.6 (9th Cir.
1984). The Ninth Circuit again allowed a jury to decide the issue of reasonableness in 1999 in
Newman v. Am. Airlines, Inc., 176 F.3d 1128 (9th Cir. 1999) (reversing summary judgment
against a sick passenger who did not present a threat to herself or others). The Fourth and Fifth
Circuits mentioned the discretion granted to air carriers through the permissive refusal power in
the context of federal preemption of state law claims. See Smith v. Comair, Inc., 134 F.3d 254
(4th Cir. 1998); O'Carroll v. Am. Airlines, Inc., 863 F.2d 11 (5th Cir. 1989).
44 Williams v. Trans World Airlines, 509 F.2d 942 (2d Cir. 1975); Cordero, 681 F.2d 669.
40
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the Williams standard sets the bar high, plaintiffs have on occasion
overcome motions to dismiss and motions for summary judgment.
Lower court opinions make clear that the Williams standard is not as
precise as it seemed in the courts of appeals. Despite varying outcomes, the reasoning in the lower courts consistently turns on the premise that pilots are in a unique, difficult position that warrants broad
discretion.
Cases involving potential hijacking scenarios are most likely to
resolve in an airline's favor. In Zervigon v. Piedmont Aviation, Inc.,

the United States District Court for the Southern District of New
York held that an airline behaved reasonably in removing a group of
musicians whose boisterous behavior drew the attention of another
passenger.4 5 That passenger overheard the group discussing how they
would be received in "the capital" when the flight was scheduled to
land in New York.46 A member of the group also grabbed and twisted
a flight attendant's arm, causing her to scream.47 The court found that
this group posed a legitimate hijacking threat, noting that the pilot
was duty-bound to remove the seemingly dangerous passengers
because "[h]e did not have to tempt fate so that the prospect of highjacking [sic] became reality."48
Other district courts have released airlines from liability in similar
situations. When a passenger was heard saying "kill the Jews" and
"Jews are to blame for world problems" before boarding and later
shouted "kill everyone" while on board the aircraft, the Eastern District of New York granted the airline's motion for summary judgment
against the passenger's tort and contract claims.49 The court held that
the airline was justified in removing the passenger under the Williams
standard, noting that § 551150 "is designed to prevent harm from
hijacking and terrorism, the threat of which requires airlines to make
decisions 'within minutes . . . of take-off.' "5
In Al-Qudhai'een v. America West Airlines, Inc., the defendant

airline's pilot removed Saudi Arabian passengers who had attracted
45 Zervigon v. Piedmont Aviation, Inc., 558 F. Supp. 1305, 1306-07 (S.D.N.Y. 1983).
46 Id. at 1307.
47 Id.
48 Id. at 1307-08.
49 Sedigh v. Delta Airlines, Inc., 850 F. Supp. 197, 199, 202 (E.D.N.Y. 1994).
50 49 U.S.C. § 5511 (1988), amended by 49 U.S.C. § 44902(b) (2006).
51 Sedigh, 850 F. Supp. at 201-02 (quoting Williams v. Trans World Airlines, 509 F.2d 942,
948 (2d Cir. 1975)).
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the crew's attention by appearing nervous, disobeying instructions,
changing seats without permission, entering the first-class area, and
walking toward the cockpit and allegedly touching the cockpit door.5 2
The Southern District of Ohio granted the airline's motion for summary judgment, holding that it did not act arbitrarily or capriciously."
The court reviewed the facts, "Taking into account all the circumstances surrounding the decision, including the (perhaps limited) facts
known at the time; the time constraints under which the decision is
made; and, not least, the general security climate in which the events
unfold."5 4
Where less threatening behavior forms the basis for removal,
courts are less likely to hold an airline's actions reasonable and appropriate as a matter of law. For example, the Southern District of New
York held that a jury may find that an airline acted arbitrarily or
capriciously in removing a passenger who only complained loudly
when the airline refused to give him a baggage receipt.55 The court
stated, "Where no safety issue is reasonably implicated, even grouches
have a right to gripe without being grounded." 56
The most recent analysis of an airline's use of the permissive
refusal power came just months after Cerqueira. In Al-Tawan v.
American Airlines, the District Court for the Eastern District of Michigan denied the airline's motion to dismiss the discrimination lawsuit.5 1
The court relied heavily on Cerqueira for its statement of the law,5 8
but ultimately concluded that, at the motion to dismiss stage "when
plaintiffs have the benefit of every favorable inference to be drawn
from the facts as alleged," dismissal would be inappropriate upon the
allegations of discrimination.5 9
While the above cases are instructive in situations concerning initial removal from a flight, only one district court has specifically
52 Al-Qudhai'een v. Am. W. Airlines, Inc., 267 F. Supp. 2d 841, 843-44 (S.D. Ohio 2003).
53 Id. at 848.
54 Id. at 847 (quoting Dasrath v. Cont'l Airlines, Inc., 228 F. Supp. 2d 531, 539 (D.N.J.
2002) (denying an airline's motion to dismiss when the plaintiff passenger was removed from a
flight after exhibiting nervous and suspicious behavior)). Though the Dasrath court denied the
airline's motion to dismiss, it later granted its motion for summary judgment. See Dasrath v.
Cont'l Airlines, Inc., 467 F. Supp. 2d 431, 433 (D.N.J. 2006).
55 Schaeffer v. Cavallero, 54 F. Supp. 2d 350, 351-52 (S.D.N.Y. 1999).
56 Id. at 352.

57 Al-Tawan v. Am. Airlines, Inc. 570 F. Supp. 2d 925, 927 (E.D. Mich. 2008).
58 See id. at 929-31.
59 Id. at 931 (quoting Dasrath, 228 F. Supp. 2d at 540).
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addressed a rebooking situation. In Shqeirat v. U.S. Airways, six
imams (Muslim clerics) were deplaned before takeoff, arrested, and
interrogated.6 0 After their interrogation, the FBI and Secret Service
assured the plaintiffs that they were free to go and were cleared of any
wrongdoing. 6' Despite this conclusion, the ticketing agent informed
62
the plaintiffs that they were not permitted to fly with U.S. Airways.
Upon the plaintiffs' insistence, the ticketing agent spoke with the FBI,
who again stated the imams' innocence.6 3 Still, U.S. Airways refused
service to the plaintiffs.6 4
In its motion for summary judgment, the airline relied on the following factors to justify the initial removal, without offering any additional explanation as to the denial of rebooking:
(1) a passenger's note alleging that Plaintiffs prayed loudly at the gate
and made anti-U.S. comments, (2) Plaintiffs' dispersed seating
arrangement, (3) a flight attendant's observations that two of the
Plaintiffs had asked for seatbelt extensions but only one seemed to
need one, (4) a flight attendant's observation that Shahin moved from
first class to coach to talk to Sadeddin during the delay, and (5) information from a U.S. Airways employee that Plaintiffs' passenger name
records (PNRs) indicated that three of the Plaintiffs were traveling on
65
one-way tickets.

The United States District Court for the District of Minnesota ultimately denied U.S. Airways' summary judgment motion without
deciding whether U.S. Airways behaved arbitrarily or capriciously. 66
As § 44902(b) did not cover plaintiffs' claim under 42 U.S.C. § 1983
for unlawful arrest and detention, the court allowed the lawsuit to
proceed to discovery regardless of U.S. Airways's discretionary powers. 67 The court noted the factual distinction between removal and
rebooking.68 Yet in discussing the scope of § 44902(b), the court
60
61
62
63

See Shqeirat v. U.S. Airways Group, Inc., 515 F. Supp. 2d 984, 988-90 (D. Minn. 2007).
Id. at 990.
Id.
Id.

64

Id.

65 Id. at 1004.
66 Shqeirat v. U.S. Airways Group, Inc., 515 F. Supp. 2d 984, 1005 (D. Minn. 2007).
67 Id. (noting that § 44902(b) covers only the refusal to board and that claims under 42
U.S.C. § 1983 (2006) arising out of the subsequent arrest and detention could proceed).
68 Id.
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grouped both situations together, stating that § 44902(b) "applies ...
to an airline's refusal to board a passenger. "69
The cases above show that district courts have largely been consistent in their application of the Williams standard, finding in the airline's favor when facts tend to show that a pilot faced what he
reasonably perceived to be a credible threat of hijacking or a similar
safety threat. When a passenger's behavior is merely annoying and
disruptive, judgments vary. The district courts have accepted the Williams standard and derived its principle from the unique factual situations in which pilots often find themselves. With no court having
directly decided whether to treat rebooking decisions on the same
level as removal decisions, the Cerqueiracourt truly faced an issue of
first impression, not only within its jurisdiction, but across the country.
D.

Air Travel in Post-9/11 America

A final background consideration is the "general security climate
in which the events unfold."7 0 Significant to the reasonableness calculations in both Dasrath and Al-Qudhai'een was the timing of the incidents. The facts of Al-Qudhai'een occurred just weeks after the Egypt
Air crash in the fall of 1999.71 The events of Dasrath took place one
week after the shoe-bomber attempted to blow up a plane in midflight and less than four months after the attacks of September 11,
2001.
Since the tragic events of 9/11, the government has instituted-and, for the most part, the American public has toleratedincreasingly stringent air travel regulations.73 It is not surprising, then,
that courts have given private actors in the airline industry greater
latitude to invade individuals' privacies to aid the fight against terrorism; however, discrimination should not be tolerated. As Justice Kennedy recently stated, "The laws and Constitution are designed to
survive, and remain in force, in extraordinary times. Liberty and
security can be reconciled; and in our system they are reconciled
within the framework of the law." 74
69 Id. (emphasis added).
70 Dasrath v. Cont'l Airlines, Inc., 228 F. Supp. 2d 531, 539 (D.N.J. 2002).
71 Al-Qudhai'een v. Am. W. Airlines, Inc., 267 F. Supp. 2d 841, 847 (S.D. Ohio 2003).
72 Dasrath v. Cont'l Airlines, Inc., 467 F. Supp. 2d 431, 444 (D.N.J. 2006).
73 See, e.g., Katherine Shaver, A Dramatically Different Way to Travel, WASH. POST, Sept.
5, 2002, at AO1.
74 Boumediene v. Bush, 128 S. Ct. 2229, 2277 (2008).
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The First Circuit's Decision in Cerqueira v. American Airlines,

Inc.
In this climate of heightened awareness and tighter security, the
First Circuit received American Airlines's appeal from a denial of the
airline's motion for a judgment notwithstanding the verdict after the
jury returned a verdict in Mr. Cerqueira's favor. 76 Applying the arbitrary and capricious standard of Williams v. Trans World Airlines, the

First Circuit held that an air carrier is immune from private suit when
a captain removes a passenger from a flight moments before takeoff
and subsequently refuses service to that passenger on a later flight.
1. Summary of the Case
The First Circuit panel reviewed the facts surrounding removal as
the captain saw them, because captains often make decisions with limited information or, at least, with little verification of the information
presented to them.78 In this instance, the information included the
captain's own impressions from a previous encounter with Mr. Cerqueira before takeoff and the reports of the flight attendants. 7 9
John Cerqueira approached the captain before the flight in what
the captain perceived to be an odd manner, asking if he was in fact the
captain for Flight 2237.0 This exchange troubled the captain, so he

asked the flight attendants to check on Mr. Cerqueira."' A flight
attendant reported that Mr. Cerqueira sat in an exit row, which also
concerned the captain because those rows are critical in cases of evacuation. 82 A flight attendant noted that Mr. Cerqueira might be traveling with the others in his row, who also had darker complexions,
though the captain found this immaterial.8 3 That same flight attendant
informed the captain that she had a very uncomfortable experience
with Mr. Cerqueira in the terminal, where he had been hostile, insist75 Cerqueira v. Am. Airlines, Inc. (Cerqueira II), 520 F.3d 1, 4 (1st Cir.), reh'g and reh'g en
banc denied, 520 F.3d 20 (1st Cir. 2008).
76 Id. at 4.

77 See id. at 17.
78 Id. at 4.
79 See id. at 4-9.
80 Id. at 4.
81 Cerqueira v. Am. Airlines, Inc. (Cerqueira II), 520 F.3d 1, 4 (1st Cir.), reh'g and reh'g en
banc denied, 520 F.3d 20 (1st Cir. 2008).
82 Id. at 5.
83 Id.
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ing that he sit in an exit row; she mentioned that, prior to boarding, he
stared at her.' Mr. Cerqueira also seemed unusually interested in
flight attendant duties, watching them throughout their pre-boarding
routines. Upon boarding, Mr. Cerqueira again asked the captain
Another flight
whether he was indeed the captain of the plane.
attendant noted that Mr. Cerqueira boarded earlier than he was supposed to and immediately went to the lavatory for an extended period
of time, raising a concern in the captain's mind that he might be planting a bomb.8 6 Upon searching the lavatory, however, the co-pilot
found nothing."
The two other passengers in his row created a scene during the
safety briefing, mocking the serious instructional session by asking
facetious questions and laughing." Mr. Cerqueira watched and smiled
at the scene-seemingly amused by it." This response, combined with
Mr. Cerqueira's request for his particular seat, led a flight attendant to
believe that he was friends with the two men.90 Additionally, the two
other passengers boisterously wished other passengers "Happy New
Year" at times and feigned sleep at others.9 1 Viewing this behavior,
other passengers expressed their concerns to a flight attendant.92 Taking all of these observations into account, the captain decided to delay
takeoff and investigate further; he eventually opted to deplane Mr.
Cerqueira along with the two other men in his row.9 3 The captain did
not personally interview Mr. Cerqueira or the two other men.94 After
the captain deplaned the three men, a passenger told the captain that
one of the men had a box cutter taken from him while going through
Transportation Security Administration (TSA) security, although
TSA later informed the captain that the box cutter belonged to someone else. Still, after consulting with TSA and the Massachusetts
84 Id.
85 Id. at 6.
86 Id.

87 Cerqueira v. Am. Airlines, Inc. (Cerqueira II), 520 F.3d 1, 6 (1st Cir.), reh'g and reh'g en
banc denied, 520 F.3d 20 (1st Cir. 2008).
88 Id.
89
90
91
92

Id.
Id.
Id. at 7.
Id.

93 Cerqueira v. Am. Airlines, Inc. (Cerqueira II), 520 F.3d 1, 6 (1st Cir.), reh'gand reh'g en
banc denied, 520 F.3d 20 (1st Cir. 2008).
94 Id. at 7.
95 Id. at 7-8.
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State Police, the captain decided to "empty the aircraft of all passengers, all carry-on belongings, and all cargo, and have the aircraft
searched with dogs." 96 The flight attendants, after the deplaning and
search, decided not to continue on the trip. 97
Implicitly acknowledging the factual distinction between the
removal from Flight 2237 and the denial of rebooking, the First Circuit recounted the facts surrounding the rebooking situation separately and from a more neutral perspective.9 8 The court recounted
that the state police took Mr. Cerqueira and the two other men to a
secure location for interviews. 99 The police became concerned about
the passport of one of the men, although the court did not specify
which one.100 State troopers also interviewed other passengers aboard
the flight who had concerns about Mr. Cerqueira and the two men
seated in his row.' 0
During this process, the captain informed the systems operation
control (SOC) manager in Dallas of the situation. 102 The SOC manager was the only individual authorized to make a rebooking decision
for a passenger removed from a prior flight. 103 At some point before
Mr. Cerqueira's release from police custody, the SOC manager
decided that Mr. Cerqueira would not be rebooked.'" This decision
was relayed to American Airlines representatives in Boston, who
amended the passenger record at 9:08 AM to note that Mr. Cerqueira
was "denied boarding . . . due [to] security issues. Refund ticket ...

Do not rebook on AA."ros
Mr. Cerqueira and the two other passengers were released
around 9:00 AM.'0 6 They were all brought to the ticket counter,
where the state police informed an American Airlines agent that the
men were "free to go." 07 The police administrative log noted at 9:00
96 Id. at 8.
97 Id.
98 See id. at 9-10.
99 Cerqueira v. Am. Airlines, Inc. (CerqueiraII), 520 F.3d 1, 8 (1st Cir.), reh'g and reh'g en
banc denied, 520 F.3d 20 (1st Cir. 2008).
100 Id.
101
102
103
104

Id.
Id. at 9.
Id.
Id.

105 Cerqueira v. Am. Airlines, Inc. (Cerqueira fl), 520 F.3d 1, 10 (1st Cir.), reh'g and reh'g
en banc denied, 520 F.3d 20 (1st Cir. 2008).
106 Id.
107 Id.
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AM that the three passengers "were denied boarding [and] will be rebooked.""0 s Mr. Cerqueira asked to be rebooked on the afternoon
flight, but a customer service representative refunded his ticket and
informed him that American Airlines's corporate office had decided
not to rebook him "because of something [he] had said on the
plane."10 9
Finding these facts sufficient to overturn the jury verdict in Mr.
Cerqueira's favor, 1 o the First Circuit extended the protection of
§ 44902(b) to airlines whose agents refuse to rebook a passenger previously removed from a flight for safety reasons."' The First Circuit
found that the rebooking agent's snap decision, although made without review of the facts of the situation or consultation with police, was
not motivated by racial animus and was, therefore, not arbitrary or
capricious.112 The First Circuit relied on Williams and Cordero to hold

that the captain and the rebooking agent need not conduct any independent investigation of the information given." 3 According to the
First Circuit, the captain may take the flight crew at their word when
deciding whether to remove a passenger, and the rebooking agent
may take the captain at his word when deciding whether to rebook a
passenger.' 14
2.

Summary of Judge Torruella's and Judge Lipez's Dissents
to the First Circuit's Denial of Rehearing En Banc

Dissenting from a denial of rehearing en banc, Judge Torruella
pointed out that the First Circuit's panel decision in Cerqueira goes
beyond any other court's interpretation of § 44902(b)."' He further
asserted that it goes beyond Congress's intent in enacting the statute. 1 16 Judge Torruella provided two possible avenues for allowing the
jury verdict to stand: (1) The panel's finding that there was no evi108 Id.
109 Id. at 10 n.8.
110 Id. at 15.

111 Cerqueira v. Am. Airlines, Inc. (Cerqueira II), 520 F.3d 1, 17 (1st Cir.), reh'g and reh'g
en banc denied, 520 F.3d 20 (1st Cir. 2008).
112 Id.
113 Id. at 15.
114 Id.

115 Cerqueira v. Am. Airlines, Inc. (Cerqueira III), 520 F.3d 20, 21 (1st Cir. 2008) (Torruella, J., dissenting).
116 Id.
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dence of racial discrimination on the part of the rebooking agent
might be overcome if the lower court uses the McDonnell Douglas
burden-shifting methodology to require the defendant to prove that
its decision was not discriminatory;'" or (2) Even if § 44902(b) applies
to rebooking agents, a reasonable jury could find that the rebooking
agent's failure to conduct any independent investigation into the
alleged security problem was arbitrary and capricious."'
Judge Lipez dissented as well, adding that under the First Circuit's decision in Cariglia v. Hertz Equipment Rental Corp.,"9 corpo-

rate liability should apply to the rebooking agent, considered a neutral
decision maker, if he "relied on information that was inaccurate, misleading, or incomplete because of another employee's discriminatory
animus."120 Under this analysis, Judge Lipez concluded that the panel
incorrectly held the § 1981 claim against the rebooking agent as a
derivative of the claim against the captain.' 2' The rebooking agent
made a separate decision, relying on what could have been racially
biased observations from at least one flight attendant.'2 2 The First
Circuit panel rejected any application of Carigliaon the grounds that
it applied only to a Massachusetts state law employment claim and
was "not available in a § 1981 federal claim where the air carrier has
made a decision within the statutory authorization of § 44902(b)." 2 3
In dicta, the First Circuit panel argued that, even if Cariglia applied,
the captain's consultations with state police and TSA officials independently justified his decision, weakening the causal link between
any discriminatory bases for the removal from the flight and the
denial of rebooking.124
117 See id. at 23. Burden-shifting under McDonnell Douglas Corp. v. Green is triggered
once the plaintiff has made the prima facie case of discrimination. McDonnell Douglas Corp. v.
Green, 411 U.S. 792, 802 (1973). Once this occurs, the defendant is required "to articulate some
legitimate, nondiscriminatory reason" for its allegedly discriminatory action. Id.
118 Cerqueira III, 520 F.3d at 23 (Torruella, J., dissenting).

119 Cariglia v. Hertz Equip. Rental Corp., 363 F.3d 77, 83 (1st Cir. 2004).
120 Cerqueira III, 520 F.3d at 23-24 (Lipez, J., dissenting).
121 Id.
122 Id. at 24.

123 Cerqueira v. Am. Airlines, Inc. (Cerqueira II), 520 F.3d 1, 19 (1st Cir.), reh'g and reh'g
en banc denied, 520 F.3d 20 (1st Cir. 2008).
124 See id. at 19-20 ("Even under conventional discrimination theory, the plaintiffs evidence was insufficient to show the 'tainted' information was a cause for his treatment, much less
a but-for cause.").
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Implications of Cerqueira

The panel's decision in Cerqueiravery nearly forecloses the possibility of pursuing discrimination claims against an airline when it has
denied service for security reasons. In one sweeping sentence, the
First Circuit extends a congressionally and judicially created exception
to the ancient doctrine of respondeat superior, not only for captains'
quick decisions, but also for agents far removed from the aircraft with
ample time to review the flight crew's motivation.125 Allowing the
rebooking agent's weighed decision to piggyback on the captain's
quick look at a potentially dangerous situation, the court unnecessarily limits its ability to hold an airline responsible for the wrongful
denial of future service under the Williams standard.
If ground-based airline employees are allowed to rely solely on
the account of the captain, then the airline as a whole is permitted to
take the flight crew at their word indefinitely and refuse future service
to anyone without reviewing whether a crew's representations to the
captain were based on racial or other discriminatory animus. Moreover, without the ability to impute the discrimination of a flight attendant to the airline for the purposes of rebooking, the flight attendants
are given a free pass to discriminate at will as long as they mask their
true motivation from the captain.

II.

ANALYSIS

The Cerqueira court's decision presents two issues: (1) Whether
§ 44902(b) covers an airline's refusal to rebook a passenger; and, if so,
then (2) Whether the arbitrary and capricious standard operates the
same way in a rebooking situation as it does in a removal case. Section A of this Part reviews the language and intent of § 44902(b) and
concludes that the First Circuit's extension of § 44902(b) to cover
rebooking situations is at least plausible and, therefore, not clearly
wrong. Section B analyzes two possible theories under which a civil
rights claim might be brought and concludes that a theory of direct
liability under the Williams arbitrary and capricious standard is more
125 Id. at 15 ("Because the decision must be made in an expedient manner, and it is the
Captain who bears the ultimate responsibility of ensuring the safety of the aircraft, there is no
obligation on the part of the Captain (or the SOC manager, whose prompt decision not to
rebook was based on the Captain's decision) to make a thorough inquiry into the information
received, the sources of that information, or to engage in an investigation.").
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viable. Section C applies this analysis to a new set of facts and compares § 44902(b) to a recently enacted law with similar effect, concluding that the analysis under either statute is substantively the same.
Finally, Section D of this Part notes the possibility of a regulatory
solution to the problem of rebooking cases and proposes a per se rule
requiring airlines to conduct a proper investigation, time permitting,
before denying future service to a passenger.
A.

Statutory Interpretationand the Reach of § 44902(b)

Before examining the possible theories of liability under
§ 44902(b), it must first be determined whether § 44902(b) is intended
to cover a rebooking scenario. If not, liability can be established with
a much lower burden of proof than the arbitrary and capricious standard. A review of the language and congressional intent behind
§ 44902(b) shows that the Cerqueira court's extension of § 44902(b)'s
protection to rebooking agents is not clearly wrong. Therefore, any
finding of either direct or vicarious liability must show that the airline
acted in a manner that was arbitrary and capricious.
As Judges Torruella and Lipez suggest, while extending 44902(b)
immunity to airlines outside of the removal situation might not be
appropriate, the plain language of the statute does not preclude Cerqueira's extension of 44902(b) protection to rebooking agents. The
statute specifically refers to "an air carrier, intrastate air carrier, or
foreign air carrier.,"126 So although many courts have interpreted the
statute to govern the decisions of pilots as an air carrier's representative aboard an aircraft, the language does not mandate this
conclusion.
On the other hand, Congress's motivation and intent behind the
creation of the permissive refusal statute may create the inference that
§ 44902(b) applies to only flight removals. In 1961, in response to a
series of hijackings, Congress passed amendments to the Federal Aviation Act of 1958 "to provide for the application of federal criminal
law to certain events occurring on board aircrafts in air commerce. "127
In a speech on the floor of the Senate, the author of the Federal Aviation Act, Senator Monroney, stated that the power of permissive
126 49 U.S.C. § 44902(b) (2006).
127 Federal Aviation Act of 1958, Pub. L. No. 87-197, § 1, 75 Stat. 466 (1961) (emphasis
added).
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refusal "would give greater authority of surveillance . . . without

impinging upon a citizen's right against search and seizure."128
The stated purpose of the amendments and its concern for citizens' Fourth Amendment rights imply that Congress was most concerned with the physical removal from an aircraft of those passengers
who are thought to be dangerous. Without the protection of
§ 44902(b), the removal could constitute an unreasonable seizure.
The permissive refusal power, then, may have been intended to apply
only in the limited circumstances under which an airline might need to
remove a passenger from a flight scheduled for takeoff in order to
protect the other passengers, the flight crew, and the captain.
The First Circuit's extension of 44902(b) makes sense only if the
statute is to be read literally to include the entire air carrier, which
encompasses personnel such as the booking agent. Yet the Cerqueira
court itself seems to partly agree with the traditionally narrow construction of § 44902(b), limiting its reach to pilots alone:
While it is true ... that the statute refers to the air carrier's decision,
the appropriate focus is on the actual decisionmaker: the pilot in command of the aircraft where the passenger is removed from the pilot's
flight. That is so as a matter of law under 14 C.F.R. § 91.3. In practice
in this context, it is not the air carrier that makes the decision to refuse
transport to the passenger on the flight, but the pilot in command,
who acts for the air carrier. 129
The First Circuit's focus on the "decisionmaker" allows it to extend
§ 44902(b) protection to the rebooking agent. 13 0 The captain is the
first decision-maker aboard the plane. With regard to rebooking, the
court stated that "in this case, that decision was made by another person, based on information from the pilot." 131 In making this statement, the First Circuit seems to ignore its own footnote citing 14
C.F.R. § 91.3 as the basis for the captain's decision-making authority. 1 32 In short, there is no equivalent regulatory recognition of
128 107 CONG. REC. S15411 (daily ed. Aug. 10, 1961) (statement of Sen. Monroney).
129 Cerqueira v. Am. Airlines, Inc. (Cerqueira II), 520 F.3d 1, 13 n.13 (1st Cir.), reh'g and
reh'g en banc denied, 520 F.3d 20 (1st Cir. 2008).
130 Id. at 15.
131 Id. at 14.
132 Id. at 13 n.13.
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authority for ground-based airline personnel involved in rebooking
decisions.
While the traditional judicial interpretation and legislative history
of the statute imply that Congress enacted § 44902(b) with a limited
scope in mind, the plain language of the statute gives courts latitude to
expand the doctrine beyond the decisions of a captain on board a
plane awaiting departure. Moreover, the Williams case itself requires
a broader interpretation; although it did not pertain to rebooking and
was made under great pressure, the ultimate decision to deny service
to the plaintiff in Williams was made by a TWA official, not the captain."' Thus, the Cerqueira court's conclusion, although perhaps not
its rationale, that § 44902(b) covers the decisions of a rebooking agent
as an airline representative is at least plausible. Following the traditional interpretation of § 44902(b) to the letter would cut off its protection for all boarding decisions made by all persons other than the
captain, without regard to the pressure under which such decisions are
made.
B.

Finding a Way Through: Vicarious or Direct Liability?

Judges Torruella and Lipez outlined two possible theories under
which American Airlines could be held liable for wrongfully refusing
to rebook a passenger: vicarious liability and direct liability.
Although vicarious liability through a typical respondeatsuperior theory seems viable, it faces two problems: proximate cause and a high
burden of proof. A theory of direct liability is more likely to succeed
in rebooking cases, as the factual differences between removing a passenger from a flight and denying that passenger future service allow
courts to hold airlines to a higher standard in making rebooking
decisions.
1. Respondeat Superior Under § 44902(b)

Assuming that § 44902(b) protects an entire airline from retaliation unless its decision to deny service is arbitrary or capricious, the
First Circuit protected the rebooking agent from discrimination suits
by allowing the rebooking agent to rely solely on the captain's account
of the events. This is an unjustified extension of the judicially created
exception for aircraft pilots to the doctrine of respondeat superior.
133 Williams v. Trans World Airlines, 509 F.2d 942, 944-45 (2d Cir. 1975).
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Judge Lipez's invocation of the Carigliadecision suggests that the
First Circuit imputes to employers liability for their employees' discriminatorily-motivated actions. This would be directly applicable to
the facts of Cerqueiraif not for the panel's holding that the rebooking
agent's decision was essentially the same as the captain's. Airline
pilots, however, are in a unique position aboard their aircraft and are,
therefore, treated differently from other airline employees. The Federal Aviation Administration (FAA) recognized the captain's unique
status in its regulations: "The pilot in command of an aircraft is
directly responsible for, and is the final authority as to, the operation
of that aircraft" and "[in an in-flight emergency requiring immediate
action, the pilot in command may deviate from any rule of this part to
the extent required to meet that emergency." 34 Thus, the pilot is the
airline's representative aboard the flight and is granted discretion to
do what is necessary to fly the plane safely.
The Cordero court recognized the pilot's unique status and
granted an exception from the general notions of respondeat superior,
allowing pilots to take the flight crew's representations at face
value. 135 Two basic conditions justify this exception: (1) Time pressures necessitating quick and decisive action; and (2) The safety interest in protecting the passengers on board is high.
Neither condition applies to a rebooking agent. Although the
rebooking agent, as a representative of the airline, has a significant
interest in the safety of all passengers on all flights, the rebooking
agent is not tied to any particular flight and may have ample time,
depending on the number of daily flights to the same destination and
their departure times, to gather information pertaining to the removal
of the potentially dangerous passenger. This potential lack of immediacy would remove any need to grant a rebooking agent the same discretion given to pilots.
The rebooking decision is separate and distinct from the removal
decision and, therefore, should not be protected under the captain's
exception. 13 6 Accordingly, the racial animus of the flight attendant, if
any, should be imputed to the rebooking agent and the airline gener134 14 C.F.R. § 91.3(a)-(b) (2009).
135 See Cordero v. Cia Mexicana De Aviacion, S.A., 681 F.2d 669, 672 (9th Cir. 1982).
136 Cerqueira v. Am. Airlines, Inc. (Cerqueira III), 520 F.3d 20, 21 (1st Cir. 2008) (Torruella, J., dissenting).
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ally under the Cariglia principle and the doctrine of respondeatsuperior when the rebooking agent relies only on the word of the captain.
2. The Problem of Proof: Judge Torruella's McDonnell
Douglas Approach

Under a respondeat superior approach, vicarious liability would
require proof that the motivation prompting the denial of rebooking
was discriminatory. Judge Torruella's dissent focuses on the First Circuit panel's requirement of direct evidence instead of the Supreme
Court's burden-shifting approach for cases where obtaining direct evidence of racial discrimination may be difficult."' Under the facts of
Cerqueira, the Supreme Court's McDonnell Douglas standard could

allow a jury to find racial discrimination as the underlying reason for
denying rebooking to Mr. Cerqueira.3

Burden-shifting under McDonnell Douglas Corp. v. Green is trig-

gered once the plaintiff has made the prima facie case of discrimination. 13 9 Once this occurs, the burden shifts to the defendants "to
articulate some legitimate, nondiscriminatory reason" for its allegedly
discriminatory action.140 If the defendant fulfills this burden, the burden shifts back to the plaintiff, to show that the defendant's reason
was merely pretextual, a "coverup for a racially discriminatory
decision."141

Even though the McDonnell Douglas burden-shifting arose in the
context of employment discrimination under Title VII of the Civil
Rights Act of 1964, the Supreme Court and several federal courts of
appeals have used it in other contexts where proof of discrimination
may be hard to uncover.' 42 The First Circuit itself recognized the utility of the McDonnell Douglas standard in a previous § 1981 racial discrimination case:
137 Id. at 22.

Id.; see McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).
139 McDonnell Douglas, 411 U.S. at 802. What is necessary for the prima facie case of a
discrimination claim will vary depending on the elements of the underlying claim.
140 Id.
141 Id. at 804-05.
142 See, e.g., Batson v. Kentucky, 476 U.S. 79, 93-94 & n.18 (1986) (using the McDonnell
Douglas burden-shifting approach in a case of alleged bias in jury selection). For a list of federal
circuit court cases utilizing the McDonnell Douglas framework outside of the employment context, see John A. Gallagher, Civil Rights-First Circuit Incorrectly Adopts Arbitrary-or-Capricious Standardfor Reviewing Airliner's Decision to Remove Passengers,42 SurFOLK U. L. RFV.
303, 306 n.32 (2009).
138
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Though developed in the context of Title VII of the Civil Rights Act
of 1964 .

.

. this procedural technique "is merely a sensible, orderly

way to evaluate the evidence in light of common experience as it bears
on the critical question of discrimination." We therefore agree with
the district court that the McDonnell Douglas principles are applicable to a claim of intentional discrimination under 42 U.S.C. s. 1981.143
Although Judge Torruella argues that courts apply McDonnell
Douglas to airline cases,'" the application of that standard presents
two problems in the context of an air carrier's permissive refusal of
service. First, Judge Torruella's argument relies on the assumption
that § 44902(b) does not apply to a rebooking agent. If rebooking
agents fall within the scope of § 44902(b), Williams and Cordero have
set a very specific standard of proof for discrimination claims challenging an air carrier's § 44902(b) authority: The plaintiff bears the
burden of showing that the decision to refuse transport was arbitrary
or capricious. This standard is patently at odds with the burden-shifting mechanisms of McDonnell Douglas. Indeed, in the First Circuit
opinion quoted above, the court refused to apply the McDonnell
Douglas framework because the elements of a Title VII discriminatory hiring claim were inconsistent with the elements of the underlying claim of discrimination in a service contract award.145 Because the
First Circuit's broad interpretation of § 44902(b)-applying it to all
employees acting on behalf of the airline-is at least tenable,146 the
use of McDonnell Douglas burden-shifting is likely not appropriate.
143 T & S Serv. Assocs., Inc. v. Crenson, 666 F.2d 722, 724 (1st Cir. 1981) (citation omitted)
(quoting Furnco Constr. Corp. v. Waters, 438 U.S. 567, 577 (1978)).
144 See also Cerqueira v. Am. Airlines Inc., (Cerqueira III), 520 F.3d 20, 22 (1st Cir. 2008)
(Torruella, J., dissenting).
145 Crenson, 666 F.2d at 725. The McDonnell Douglas Court dealt with racially discriminatory hiring, and looked at four elements:
(1) that the plaintiff belonged to a racial minority; (2) that he applied and was qualified
for a job for which the employer was seeking applicants; (3) that, despite his qualifications, he was rejected; and (4) that, after his rejection, the position remained open and the
employer continued to seek applicants.
Id. at 725 n.3. The Crenson court distinguished between the elements of a normal employment
discrimination case and a public bidding scenario, where there is only a limited field to choose
from and price, a very "concrete" factor, plays a large role in the decision. Id. at 725.
146 In his article, Mr. Gallagher would have the Williams arbitrary and capricious standard
apply to airline pilots while rebooking agents would be subject to the McDonnell Douglas burden shifting approach. Gallagher, supra note 142, at 309-11. While Mr. Gallagher recognizes the
important factual distinctions between the actions of a pilot and those of a rebooking agent, his
argument fails as a matter of statutory interpretation. The plain language of the statute does not
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The second impediment to vicarious liability is that, even assuming arguendo that § 44902(b) does not apply to rebooking cases, the
McDonnell Douglas standard would most often prove a futile
endeavor in permissive refusal cases. The defendant's "legitimate,
non-discriminatory reason" is provided merely by invoking the protection of § 44902(b) for the removal of passengers in the first placecertainly the safety of the other passengers is a legitimate justification-or by relying on the flight attendants' race-neutral explanations
for the removal. If such justifications were not enough, the Cerqueira
court, in its rebuke of the Cariglia analogy, offered its own non-discriminatory basis for removal that would satisfy the burden of produc47
The captain of Flight 2237's
tion under McDonnell Douglas.1
consultations with passengers, airline managers, and authorities not
only weaken the causal connection between any discriminatory conduct and the removal decision but also provide several independent
sources to justify Mr. Cerqueira's removal. 148 Thus, the McDonnell
Douglas framework might only support liability in rebooking cases
where a captain removes a passenger because of his own biases or
solely in reliance of other biased individuals.
3. Direct Liability: A Fact-Based Balancing Approach
With the McDonnell Douglas framework most likely unavailable,
proving vicarious liability becomes prohibitively difficult. Alternatively, however, Judge Torruella provides a second option: "[A] reasonable jury could conclude that the airline's failure to inquire into
Cerqueira's status before issuing its denial was arbitrary and capricious. "149 This solution offers the benefit of uniformity and maintains
the burden of proof set out in Williams. Holding the airline directly
liable requires only the simple recognition that what is reasonable and
appropriate for a pilot might be arbitrary and capricious in the factulimit its effect to airline captains. The statute applies to air carriers generally, and any rebooking
agent, acting on behalf of the airline, falls within the statute's ambit. See supra Part II.B.
147 Cerqueira v. Am. Airlines, Inc. (Cerqueira II), 520 F.3d 1, 19-20 (1st Cir.), reh'g and
reh'g en banc denied, 520 F.3d 20 (1st Cir. 2008).
148 Id. In his article, Mr. Gallagher argues that American Airlines "would have had difficulty proving a legitimate non-discriminatory reason for the denial." Gallagher, supra note 142,
at 309. This argument ignores critical facts in the case, mentioned above.
149 Cerqueira III, 520 F.3d at 23 (Torruella, J., dissenting).
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ally distinct rebooking scenario."'o Judge Torruella is not suggesting a
per se rule requiring an investigation every time a removed passenger
is denied another flight. He would simply leave it for a jury to determine the reasonableness of an airline's investigation, or lack thereof,
in light of the circumstances in which the rebooking decision was
made.
The limited time and information available to a captain again
become relevant, as neither limitation necessarily presents itself to the
rebooking agent. The Cordero court stressed that the important
inquiry in permissive refusal cases probes the "reasonableness of the
carrier's opinion . .. [based] on the information available to the airline
at the moment a decision is required."' The captain's unique status
often compels him to make quick decisions with limited resources.
The Cerqueira court recognized this unique status and, in fact, relied
on that status to shield the captain from liability.'52
The captain was clearly justified in removing Mr. Cerqueira and
the two men seated next to him. The facts most closely align with the
potential hijacking situations of Zervigon and Sedigh and, thus, are
closely aligned to the congressional intent underlying § 44902(b). The
facts, however, also make clear that the rebooking agent's decision did
not have to be made in such haste; the next American Airlines flight
from Boston to Fort Lauderdale did not leave for another five hours
after the state police released Mr. Cerqueira and told him he was free
to go.' Although the rebooking agent in Dallas was not aware of this
police determination, there were no time pressures that necessitated a
quick decision or precluded the agent from investigating the situation
further. Judge Torruella summed up the difference succinctly in his

150 See Benjamin D. Williams, Note, Antidiscrimination Law-In the Face of Racial Profiling, the First Circuit Holds that Longstanding Anti-Discrimination Principles Must Yield to Airline Safety: Cerqueira v. American Airlines, Inc., 74 J. AIR L. & COM. 131, 140-42 (2009)
(arguing that what is not arbitrary and capricious for a pilot may, in fact, be arbitrary and capricious for a rebooking agent).
151 Cordero v. Cia Mexicana De Aviacion, S.A., 681 F.2d 669, 672 (9th Cir. 1982) (emphasis
added).
152 Cerqueira II, 520 F.3d at 12-13.
153 Cerqueira was told he was free to go at approximately 9:00 AM. The next flight to Fort
Lauderdale was scheduled to depart at 2:10 PM. See U.S. DEP'T OF TRANSP., RESEARCH AND
INNOVATIVE TECH. ADMIN., BUREAU OF TRANSP. STATISTICS, DETAILED STATISTICS:

DI-PAR-

available at http://www.bts.gov/xml/ontimesummarystatistics/src/dstat/OntimeSummaryDepaturesData.xml (last visited July 19, 2009).
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dissent: "[T]he [rebooking agent] can be held to greater scrutiny without compromising safety."15 4
C.

New Developments: Will Courts Rein in Airlines or Grant
Greater Discretion?

The unique factual situations in which rebooking cases arise
require that those facts be evaluated differently from those of removal
from a plane, even under § 44902(b). The courts may have the opportunity to do just that in the near future, as a series of events similar to
those in Cerqueira unfolded on January 1, 2009.155 AirTran Airways
removed a group of nine Muslim passengers en route to a religious
retreat from a flight departing Ronald Reagan National Airport in
Alexandria, Virginia. 1 56 Following their release by the FBI, AirTran
refused to rebook them despite the availability of several flights later
that same day.15 1 If the passengers decide to sue AirTran, the airline is
likely to defend itself under § 44902(b). If that is the case, the trial
court should leave it for a jury to decide whether AirTran's refusal of
future service to the passengers, independent of the captain's decision
to remove them from the original flight, was arbitrary or capricious.
Section 44902(b), however, is no longer the only statutory shield
against racial or ethnic discrimination in refusing transport. To
enhance the ability to respond to terrorist threats, Congress passed
the Implementing Recommendations of the 9/11 Commission Act of
2007 (9/11 Commission Act), 5 8 which contains immunity provisions
for both citizens and authority figures acting to prevent an act of terAlthough this section of the 9/11 Commission Act was prirorism.
marily intended "to address the potential chilling effect of lawsuits
154 Cerqueira 1II, 520 F.3d at 23 (Torruella, J., dissenting).
155 Amy Gardner, 9 Passengers Removed from Jet: Others on Flight Say a Remark was
"Suspicious," WASH. Pos-r, Jan. 2, 2009, at 301.
156 Id.

157 Id.; AirTran Airways, Flight Schedule for December 18, 2008 through January 5, 2009,
available at http://www.airtran.com/common/PDF/AirTran-schedule-December_18 2008.pdf
(last visited July 19, 2009).
158 Implementing Recommendations of the 9/11 Commission Act of 2007, Pub. L. No. 11053, 121 Stat. 266 (2007).
159 6 U.S.C.A. § 1104 (West 2007). Although the statute was signed into law on August 3,
2007, its protection was not available to American Airlines in the Cerqueiracase, as its retroactivity reached back only to actions filed on or after October 1, 2006. 6 U.S.C.A. § 1104(e) (West
2007). Mr. Cerqueira filed his claim in 2005. See Complaint at 13, Cerqueira v. Am. Airlines,
Inc. (Cerqueira 1), 484 F. Supp. 2d 232 (D. Mass. 2007) (No. 07-1824).
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filed against members of the public who reported" reasonable suspicions of terrorism,160 § 1206(b)(1) of the 9/11 Commission Act also
states, "Any authorized official who observes, or receives a report of,
covered activity and takes reasonable action in good faith to respond
to such activity shall have qualified immunity from civil liability for
such action ... ."161 "Authorized official[s]" include "any employee or
agent of a passenger transportation system,"16 2 leaving no doubt that
an employee such as a rebooking agent can claim protection under
this statute. "Covered Activity" is defined broadly to include nearly
all suspicious behavior:
Any suspicious transaction, activity, or occurrence that involves, or is
directed against, a passenger transportation system or vehicle or its
passengers indicating that an individual may be engaging, or preparing
to engage, in a violation of law relating to (A) a threat to a passenger
transportation system or passenger safety or security; or (B) an act of
terrorism.163
Still, the statute contains limiting language: The airline employee
must have a good faith basis for taking action, and that action must be
reasonable.16 4 Moreover, Congress granted only qualified

immunity.165
It remains to be seen what effect this statute will have on cases
like Cerqueira. Congress included a "savings clause" to ensure that
this new grant of immunity did not cut off or supersede any other
defense or immunity an airline might have.16 6 In that sense, an airline
accused of discrimination in its removal and rebooking decisions can
bolster its defense by claiming a justifiable reliance on an employee's
good faith determination that a person or persons might be dangerous
in addition to § 44902(b) protection. On the other hand, it is not clear
whether there is any substantive difference between § 44902(b) and
the immunity provisions of the 9/11 Commission Act. Requiring reasonable action to be taken in good faith is fundamentally the same as
requiring one to refrain from acting arbitrarily or capriciously. The
160 H.R. REi. No. 110-259, at 328-29 (2007).
161 6 U.S.C.A. § 1104(b)(1) (West 2007).
162 Id. § 1104(d)(1)(A).
163 Id. § 1104(d)(2).
16 Id. § 1104(b)(1).
165 Id.
166 Id. § 1104(b)(2).
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Cerqueira court itself recognized the interplay between these two
standards: "Of course, a reasonable decision is not arbitrary or capricious. And a decision which is arbitrary is totally devoid of reason.""
Consequently, whether an airline chooses to defend itself under
§ 44902(b) or § 1206 of the 9/11 Commission Act, it may still be found
liable for refusing to rebook a passenger without conducting as thorough an investigation as time permits.
D.

The Viability of a Regulatory Solution

Under either § 44902(b) or the 9/11 Commission Act, courts
would review permissive refusal cases involving a denial of rebooking
on a case-by-case basis, given the fact-sensitive nature of the analysis.1 68 A per se rule, however, is certainly possible and may prove
more beneficial than Judge Torruella's ad hoc approach. Section
44902(b) provides a window for a regulatory solution to the rebooking
issue. The statute states that the issue is "subject to regulations of the
Under Secretary [of Transportation]."1 69 Accordingly, FAA could
enact a regulation requiring airlines, prior to making a decision on
rebooking, to conduct a thorough investigation, as time allows, into
the removal of passengers who allegedly pose a security risk. To date,
no regulation pertaining specifically to the interpretation of
§ 44902(b) has been enacted.
The advantages of such a rule are significant. A mandatory investigation requirement would limit the scope of permissive refusal to
decisions that accord more closely with the congressional intent in
passing § 44902(b)'s predecessor in 1961; only pilots would be allowed
to make decisions based on limited information to prevent terrorism.
Additionally, creating this affirmative duty would place only a small
burden on air carriers, perhaps requiring no more than a conversation
with the employees involved and a report from law enforcement officials on the passenger's status. If, as in Mr. Cerqueira's case, the opinions of police differ from those of the involved employees, then
greater weight should be placed on the opinion of law enforcement
167 Cerqueira v. Am. Airlines, Inc. (Cerqueira II), 520 F.3d 1, 14 n.17 (1st Cir.), reh'g and
reh'g en banc denied, 520 F.3d 20 (1st Cir. 2008).
168 The 9/11 Commission Act did establish a review process for passengers who believe
they were wrongfully identified as a threat and were subsequently refused service. 49 U.S.C.A.
§ 44926 (West 2007). However, this will only address the issue on the back end because it does
not provide guidance for airline personnel charged with making rebooking decisions.
169 49 U.S.C. § 44902(b) (2006).
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officials, keeping in mind that the word of a potentially biased
employee is unreliable. The benefits of an independent investigation
into wrongfully removed passengers would be substantial. If the
rebooking agent had taken the time to get a report from the state
troopers, then Mr. Cerqueira would not have faced the choice of buying a more expensive ticket or waiting another day to fly home.
Finally, a per se rule would promote judicial economy. Defendants
could more easily defend themselves in rebooking discrimination suits
by showing that they followed investigative procedures prior to denying future service.
CONCLUSION

In sum, it is likely that § 44902(b) protects the rebooking agent
from civil rights suits arising out of a denial of future service based on
the plain language of the statute. Therefore, the Williams standard
governs the inquiry into the rebooking agent's behavior. Given the
absence of time pressure and the lowered security threat, though, a
rebooking agent cannot properly be given the same discretion as the
captain of a flight. When an agent for an airline makes a rebooking
decision without further investigation into the underlying removal, the
airline likely acts in an arbitrary and capricious manner and is most
readily susceptible to suit under a theory of direct liability. A vicarious liability theory may also be available in limited circumstances. To
limit future litigation concerning whether it is arbitrary and capricious
to forego an investigation on an ad hoc basis, the FAA should promulgate a regulation requiring that airlines investigate the facts surrounding removals before denying passengers future service.

