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IS REACHING UNITARY STATUS ENOUGH?

The Honorable Joseph W. Hatchett*

INTRODUCTION

In the 1990's, the vigilance to retain established civil rights will
struggle against and replace state-imposed discrimination and segrega-
tion. This vigilance will surely manifest itself in the area of public edu-
cation. The legal questions involving education that the federal courts
are expected to face in the coming decade are numerous: What, if any,
will be the role of the federal courts in eliminating de facto school seg-
regation? When does a school system reach "unitary status?" What is
the responsibility of a school system that has been under federal court
supervision after state-imposed segregation has ended? Is the promise
of equal education opportunities to be lost because of housing patterns
and shifts in population?

School desegregation moved to the forefront of the burgeoning
civil rights movement with the Supreme Court's decision in Brown v.
Board of Education.' In the years that followed, the parents of Afro-
American students throughout the nation filed federal lawsuits to en-
sure that school boards complied with the Supreme Court's edict that
"in the field of public education the doctrine of 'separate but equal' has
no place."'

Later, the Supreme Court charged district courts with the duty to

* Judge, United States Court of Appeals for the Eleventh Circuit. LL.B., J.D., Howard Uni-
versity, 1959; A.B., Florida A & M University, 1954.

347 U.S. 483 (1954)(Brown I). In Brown v. Bd. of Educ., 349 U.S. 294, 300-01
(1955)(Brown II), the Supreme Court ruled that federal courts should assert equity jurisdiction to
ensure compliance with Brown I.

2 Brown 1, 347 U.S. at 495. The court fulfilled the prophecy of Justice Harlan's dissent in
Plessy v. Ferguson, 163 U.S. 537, 559 (1896)(Harlan, J., dissenting) that "the [separate but
equal] judgment this day rendered will, in time, prove to be quite as pernicious as the decision
made by this tribunal in the Dred Scott Case."
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retain jurisdiction over school desegregation until school boards
achieved "unitary status."' School boards implemented a variety of
plans in efforts to comply with the Supreme Court's command. The
success of these plans varied, and many school systems remain under
federal court supervision. Recently, however, a number of school
boards have sought dismissal of lawsuits claiming that their systems
have achieved unitary status. This development is particularly apparent
in the United States Court of Appeals for the Eleventh Circuit."

It is historically fitting that the new developments in this area are
primarily occurring in the deep South, where state-imposed segregation
was long standing and rigidly enforced. On the other hand, the problem
of attacking segregation "in fact," rather than segregation "by law," is
more difficult in the deep south because of traditionally segregated
housing patterns.

This article will comment on some of the concerns courts and
school boards will face when determining whether a school system has
achieved unitary status.5 First, the article will look to the language of
the Supreme Court in the early days of school desegregation law. Sec-
ond, the article will relate this language to the current definition of
"unitary status." Third, the article will discuss the problem of demo-
graphic change, which is perhaps today's greatest impediment to school
desegregation. Finally, the article will comment on a school board's
constitutional duty to make every effort to achieve the greatest possible
degree of actual desegregation.

I. WHAT IS "UNITARY STATUS?"

Following the Supreme Court's decisions in Brown I and Brown II,
supra, many school boards implemented "freedom of choice" plans that
permitted students to attend schools outside of their neighborhoods.6

' See Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 31 (1971).
' See Pitts v. Freeman, 882 F.2d 1439 (lth Cir. 1989)(Pitts I1); Jacksonville Branch,

NAACP v. Duval County School Bd., 883 F.2d 945 (11 th Cir. 1989). See also Stell v. Savannah-
Chatham County Bd. of Educ., 888 F.2d 82 (1 1th Cir. 1989)(approving new portion of desegrega-
tion plan).

' his article is not intended to constitute an exhaustive or definitive study of desegregation
law. Instead, the focus is on several issues that school boards and courts are likely to face in the
near future. The research focuses on Supreme Court and 1 th Circuit precedent. [Note: Eleventh
Circuit precedent includes all Fifth Circuit cases decided before October 1, 1981. Bonner v. City
of Prichard, 661 F.2d 1206 (1 lth Cir. 1981)(en banc).]

' See, e.g., Green v. County School Bd., 391 U.S. 430, 431 (1968); Pitts v. Freeman, 755
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Freedom of choice plans worked slowly, if at all, in desegregating
schools, and the Supreme Court issued warnings that it would not tol-
erate indefinite delays.7 In the deep South of the 1960s, freedom of
choice plans were destined to fail as tools to desegregate the public
schools. When one recalls that "separate but equal" failed because the
resources allocated for Afro-American schools were in fact not equal,
one should not be surprised that white parents were reluctant to select
the previously Afro-American schools for the education of their
children.

On the other hand, Afro-American parents, who for the most part
were dependent upon white employers for their subsistence, were un-
likely to risk facing the wrath of the white employer by seeking to
place their children in a previously white school. This financial depen-
dence was especially true in the small counties and districts where one
or two large employers controlled the economic and political life of the
area. Additionally, the costs of transportation, the administrative road-
blocks, and the fear of harm to Afro-American children placed the bur-
den of desegregation of public schools too heavily on Afro-Amnericans.

Finally, in 1968, the Court squarely addressed the efficacy of slow-
working freedom of choice plans in Green v. County School Board,
supra, where the Court stated that freedom of choice was not a "sacred
talisman; it is only a means to a constitutionally required end-the ab-
olition of the system of segregation and its effects. If the means prove
effective, it is acceptable, but if it fails to undo segregation, other
means must be used to achieve this end."8 The Court continued:

The New Kent School Board's "freedom of choice" plan cannot be accepted
as a sufficient step to "effectuate a transition" to a unitary system. In three
years of operation not a single white child has chosen to attend Watkins
school and although 115 Negro children enrolled in New Kent school in 1967
(up from 35 in 1965 and Ill in 1966) 85% of the Negro children in the

F.2d 1423, 1424 (11th Cir. 1985) (Pitts 1).
' See Watson v. City of Memphis, 373 U.S. 526, 530 (1963) ("Brown never contemplated

that the concept of 'deliberate speed' would countenance indefinite delay in the elimination of
racial barriers in schools, let alone other public facilities not involving the same physical problems
or comparable conditions."); Griffin v. County School Bd., 377 U.S. 218, 234 (1964)("The time
for mere 'deliberate speed' has run out, and that phrase can no longer justify denying . . . school
children their constitutional rights to an education equal to that afforded by the public schools in
other parts of Virginia.").

" Green, 391 U.S. at 440.
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system still attend the all-Negro Watkins school. In other words, the school
system remains a dual system. Rather than further dismantling of the dual
system, the plan has operated simply to burden children and parents with a
responsibility which Brown II placed squarely on the School Board.'

With this ruling, the Court shifted the heavy burden from Afro-Ameri-
cans to school boards. This change in approach is significant. Had the
Court left the burden of desegregating public schools on Afro-Ameri-
can parents, it is doubtful that we would today be at the point where
school systems are asserting that they have reached "unitary status."

The Green Court required the New Kent School Board to produce
a plan that "promises realistically to work, and promises realistically to
work now." 10 The Court also stated that school boards possessed an
"affirmative duty to take whatever steps might be necessary to convert
to a unitary system in which racial discrimination would be eliminated
root and branch."11 Equally important to the future of public school
desegregation law, the Court identified six facets of school operations
that must not possess a racial identification: student assignment,
faculty, staff, transportation, extracurricular activities, and facilities.12

In response to the command to "act now," school boards began a
number of programs, activities, and experiments to dismantle their dual
systems. One popular activity in the deep South was the immediate
closing of the Afro-American schools. Because the Afro-American
schools were usually located in areas where only Afro-Americans lived,
this activity also resulted in the Afro-American children traveling long
distances to schools in "foreign" neighborhoods. Other programs school
boards employed were majority-to-minority, magnet schools, pairing of
schools, and school or class clusters. In most instances, majority-to-mi-
nority programs constituted little more than one-way freedom of choice
plans. Likewise, magnet schools, pairing of schools, and school or class
clusters were never designed to meet the needs of all the students in the
basic subjects. Instead, the magnet schools and programs offered to the
"brightest and the best" or the "specially talented" enrichment oppor-

9 Id. at 441-42.
10 Id. at 439.
1 Id. at 437-38 (quoting Bowman v. County School Bd., 382 F.2d 326, 333 (4th Cir.

1967)(Sobeloff, J., concurring)).
" Id. at 435. The Court suggested that these factors constitute "every facet of school opera-

tions." Id. See also Pitts II, 887 F.2d at 1445 n.8 (rejecting district court's use of a separate
"quality of education" factor).
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tunities, in addition to the basic subjects. Pairing and clusters worked
better than the other programs mentioned earlier. Yet, much more
needed to be done to achieve the goal of eliminating the dual education
system.

The answer seemed to be busing. With busing, any school system
could be brought into racial balance. However, the difficulties imposed
by busing were so great that parents, school board personnel, and
school administrators discouraged, lamented, and strongly protested
against busing as a remedy. Consequently, busing fell into disfavor.
Slowly, school districts moved back to the neighborhood attendance
zone concept, with one or several of the earlier mentioned programs.

Nevertheless, the Supreme Court's command was clear-produce
plans that work now. The Supreme Court solidified its message in
Swann v. Charlotte-Mecklenburg Board of Education.13

In Swann, a unanimous Court approved portions of a school desegrega-
tion plan in Mecklenburg County, North Carolina. The Court noted
the "dilatory tactics of many school authorities" and repeated its ad-
monition, from Green, that school boards must implement remedies
"forthwith.' The Court also made it clear that convenience should
not be a factor when school boards fashion remedies to ensure that
unitary status is achieved. The Court stated:

The remedy for. . .segregation may be administratively awkward, inconve-
nient, and even bizarre in some situations and may impose burdens on some;
but all awkwardness and inconvenience cannot be avoided in the interim pe-
riod when remedial adjustments are being made to eliminate the dual school
systems. 5

The Court refused, however, to require school boards to ensure "any
particular degree of racial balance" in the area of pupil assignment.
The Court stated that "mathematical ratios [are] no more than a start-

" 402 U.S. 1 (1971).
" Id. at 14. The Swann Court also made it clear that school boards must work toward deseg-

regation until their systems achieve unitary status. Id. at 21 (school systems cannot perpetuate or
reestablish dual systems). See Dayton Bd. of Educ. v, Brinkman, 443 U.S. 526, 538 (1979)(school
boards possess affirmative responsibility not to perpetuate dual system); Columbus Bd. of Educ. v.
Penick, 443 U.S. 449, 458 (1979)(school boards under continuous obligation to disestablish dual
systems); Davis v. Bd. of School Comm'rs, 402 U.S. 33, 37 (1971)(school boards must "achieve
greatest possible degree of actual desegregation, taking into account the practicalities of the
situation").

"' Swann, 402 U.S. at 28.
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ing point in the process of shaping a remedy, rather than an inflexible
requirement.""6

The Swann decision may ultimately be remembered, however, for
foreshadowing the problems that demographic shifts would pose to
school desegregation . 7 The Court noted population growth and move-
ment of families can neutralize the effect of remedial action, in part,
because "[pleople gravitate toward school facilities, just as schools are
located in response to the needs of people."1 8

II. A WORKING DEFINITION OF "UNITARY"

Although the Supreme Court clearly required school systems to
become "unitary," it failed to define the term. 9 In the United States
Court of Appeals for the Eleventh Circuit, "[a] school system achieves
unitary status when it no longer discriminates between school children
on the basis of race."2 A school system stops discriminating on the
basis of race when it eliminates the "vestiges" of its dual system."

In Pitts H, the Eleventh Circuit recently held that it would not
declare a school system unitary until it fulfilled all six Green categories
simultaneously for a period of several years.2" The Pitts H court found

16 Id. at 25.
" See Note, Unitary School Systems and Underlying Vestiges of State-Imposed Segrega-

tion, 87 COLUM. L. REv. 794, 805-15 (1987).
" Swann, 402 U.S. at 14, 20.
19 See Georgia State Conference of Branches of NAACP v. Georgia, 775 F.2d 1403, 1413

n.12 (discussing "confusion" generated by lack of clear definition for "unitary"). See also Note,
Eliminating the Continuing Effects of the Violation: Compensatory Education as a Remedy for
Unlawful School Segregation, 97 YALE L.J. 1173, 1190 (1988) and Note, Allocating the Burden
of Proof After a Finding of Unitariness in School Desegregation Litigation, 100 HARV. L. REV.
653, 662 (1987).

20 Pitts I1, 887 F.2d at 1445 (citing Georgia State Conference of Branches of NAACP, 775
F.2d at 1414; Pitts 1, 755 F.2d at 1426; Lee v. Macon County Bd. of Educ., 584 F.2d 78, 81 (5th
Cir. 1978)). For an example of a definition of "unitary" that differs from the Eleventh Circuit
definition, see Brown v. Bd. of Educ., 671 F. Supp. 1290, 1293 (D. Kan. 1987)(Brown III): "In
sum, a unitary school system is one in which the characteristics of the 1954 dual system either do
not exist or, if they exist, are not the result of past or present intentional segregative conduct of
defendants or their predecessors."

21 See Columbus Bd. of Educ., 443 U.S. at 458; Swann, 402 U.S. at 15; Green, 391 U.S. at
437-38; Pitts 1, 887 F.2d at 1445; Georgia State Conference of Branches of NAACP, 775 F.2d at
1413 n.12.

22 Pitts 11, 887 F.2d at 1446. The Pitts II court defined a "period of several years" as "a
period of not less than three years." Pitts 11, 887 F.2d at 1446 n. 9 (citing Youngblood v. Bd. of
Public Instruction, 448 F.2d 770, 771 (5th Cir. 1971)). Cf. Morgan v. Nucci, 831 F.2d 313 (Ist
Cir. 1987)(permitting a school system to achieve unitary status incrementally). But see Note, 97

[Vol. 1: :l



UNITARY STATUS

that an analysis of the Green factors provides district courts with an
element of certainty when determining whether unitary status had been
achieved and noted that prior district courts struggled in applying an
essentially standardless test. 3 The Pitts II court also squarely faced the
problem foreshadowed in Swann eighteen years earlier: What remedy,
if any, is due parents when a school board asserts that segregated
schools exist, but that they result from voluntary demographic changes
rather than state imposed factors?

III. THE ROLE OF DEMOGRAPHICS

Residential housing patterns and school segregation cannot be sep-
arated; people consider the location of local schools when they choose a
residence."' School boards, therefore, often face a serious problem
when confronting their constitutional duty to desegregate: means to
create and maintain a school system not identifiable by race when peo-
ple gravitate toward racially-identifiable neighborhoods. The problem is
compounded by public animosity toward busing, the one effective solu-
tion that can usually remedy racial imbalance in schools. 5

Under current law, however, the existence of these problems does
not excuse school boards from fulfilling their constitutional duties.
School boards must consider demographic change as a hurdle to over-
come, not as a reason to shirk responsibility. The responsibility does
not encompass achieving exact racial parity in each school. Indeed, the

YALE L.J. at 1191 n.104 (criticizing Morgan and the incremental approach).
23 Pitts I, 887 F.2d at 1446 ("The Green factors approach is a means toward an end. By

requiring its use, we simply recognize that district courts cannot consistently apply a standardless
test.").

4 See Note, Unitary School Systems and Underlying Vestiges of State-Imposed Segrega-
tion, 87 COLUM. L. REv. 794, 805-809 (1987); Terez, Protecting the Remedy of Unitary Schools,
37 CASE W. RES. 41, 53-54 (1986).

2" See Terez, 37 CASE W. REs. at 54 ("[Olne does not have to ponder very long and hard
before understanding why a school board would like to be free from judicial supervision, especially
in light of an apparent public displeasure with busing."). See also Note, 100 HARV. L. REv. at
663 n.66 (discussing problem of "white flight" from school systems that implement mandatory
desegregation plans); Gerwitz, Remedies and Resistance, 92 YALE L.J. 585, 628-65 (discussing
"white flight"); White, Poll: White Dekalb Parents Won't Accept Busing, Atlanta Constitution,
Oct. 22, 1989, at I col. 2 (discussing poll that finds majority of white parents would remove their
children from a school system rather than permit them to be bused).

26 At least one commentator has labeled residential segregation itself as a "vestige" of legal-
ized segregation. See Note, COLUM. L. REV. at 806-809.
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Supreme Court explicitly prohibits such an approach. 7 Yet, school
boards must make an affirmative effort to achieve and maintain a de-
segregated educational system.

In Pitts II, the Eleventh Circuit held that demographic shifts did
not excuse a school board's failure to affirmatively move toward deseg-
regation in the area of pupil assignment. The Pitts II court quoted
from a nine-year old Fifth Circuit case:

Not until all vestiges of the dual system are eradicated can demographic
change constitute legal cause for racial imbalance in the schools. . . .Not-
withstanding the school authorities' apparent good faith attempt to desegre-
gate in 1970, the system has never achieved unitary status. . . .Conse-
quently, the school board in Tuscaloosa is still under an affirmative duty to
dismantle the dual system, regardless of current housing patterns.2 8

The rule has its roots in Swann. The Swann Court, after recogniz-
ing that people "gravitate toward school facilities,"29 noted that segre-
gated residential patterns may "further lock the school system into the
mold of separation of the races." The Court held that district courts
could "consider this in fashioning a remedy."3 °

Those who might limit the language of Swann to legalize segre-
gated residential patterns need to look to the words of Chief Justice
Warren in Brown I. In setting the stage for the future of school deseg-
regation law, Chief Justice Warren, writing for the majority, recog-
nized that the effects of the dual system might be long-lasting and diffi-
cult to eradicate. He wrote: "To separate [children] from others of
similar age and qualifications solely because of their race generates a
feeling of inferiority as to their status in the community that may affect
their hearts and minds in a way unlikely ever to be undone."'"

To declare school systems unitary while demographics pull their
schools in an opposite direction would ignore Justice Warren's words.
The parents and grandparents of today's students grew up with a dual

27 Swann, 402 U.S. at 24. See Milliken v. Bradley, 433 U.S. 267, 280 n.14 (1977); Pasadena
City Bd. of Educ. v. Spangler, 427 U.S. 424, 434 (1976).

28 Pitts I1, 887 F.2d at 1449 (quoting Lee v. Macon County Bd. of Educ., 616 F.2d 805, 810
(5th Cir. 1980))(emphasis added).

"' Swann, 402 U.S. at 20.
"0 Id. at 20-21. See Note, COLUM. L. REV. at 808-09 (discussing this portion of Swann while

describing residential segregation as a vestige of past discrimination).
Brown 1, 347 U.S. at 494.
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system; it is unlikely that they left unaffected. Therefore, school boards
still have a duty to ensure that the vestiges of the dual system are
removed.

IV. IS ACHIEVING UNITARY STATUS ENOUGH?
Although a school system has reached unitary status, is that

enough? May the school system close its files and declare that it has no
further responsibility, even when population shifts are driving the sys-
tem to its formerly segregated state?

At least one circuit holds that the school board's efforts must con-
tinue after a system achieves unitary status. The United States Court
of Appeals for the Tenth Circuit, in Dowell v. Board of Education,
recently held that a school system retains a duty to fight segregative
demographic change after that system achieves unitary status.3 2 Dowell
involved the Oklahoma City, Oklahoma school system which a district
court declared unitary in 1977.11 In 1985, representatives of Afro-
American Oklahoma City students sought to re-open the case. The dis-
trict court refused the request,3" but the Tenth Circuit reversed and
remanded. 35 The Tenth Circuit panel held:

[A] past finding of unitariness, by itself, does not bar renewed litigation upon
a mandatory injunction. Moreover, where it is alleged that significant changes
have been made in a court-ordered school attendance plan, any party for
whose benefit the plan was adopted has a right to be heard on the issue of
whether the changes will affect the unitariness of the system. In such circum-
stances, it is not necessary for the party seeking enforcement of the injunction
to prove the changes were motivated by a discriminatory intent. 6

On remand, however, the district court dissolved its injunctive decree
over the school system. 37 The district court found that the school board

" Dowell v. Bd. of Educ., 890 F.2d 1483 (10th Cir. 1989)(Baldock, J., dissenting).
" See Terez, 37 CASE W. RES. at 49 n.36 (quoting district court order that declared the

Oklahoma City system unitary).
s' Dowell v. Bd. of Educ., 606 F. Supp. 1548 (W.D. Okla. 1985).
" Dowell v. Bd. of Educ., 795 F.2d 1516 (10th Cir.), cert. denied, 479 U.S. 938 (1986). For

an excellent discussion of the Dowell opinion, see Terez, 37 CASE W.L. REv. at 48-53. Mr. Terez
compares the 1986 Dowell decision with Riddick v. School Bd., 784 F.2d 521 (4th Cir.), cert.
denied, 479 U.S. 938 (1986), in which the Fourth Circuit reached a result that directly conflicted
with the Tenth Circuit's opinion.

36 Dowell, 795 F.2d at 1519.
"7 Dowell v. Bd. of Educ., 667 F. Supp. 1503, 1506 (W.D. Okla. 1987)("This court fully
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did not act with discriminatory intent and refused to order the school
board to react to residential segregation caused by demographic
change. 8 Again, the Tenth Circuit reversed.

In a holding even broader than the Eleventh Circuit's rule in Pitts
H, the Tenth Circuit extended the constitutional duty of school boards
to combat segregative demographic change beyond the time a system
achieves unitary status. In discussing the Oklahoma City system's pro-
posed neighborhood plan, the court stated:

IW]e must focus not on whether the Plan is nondiscriminatory but on
whether it solves the problems created by the changed conditions in the Dis-
trict. We are certain it does not. . . .[Tihe Plan restores the effects of past
discriminatory intent remedied by the decree by recreating racially identifi-
able elementary schools. . . . The focus of our concern remains on the
Board's duty. 'Part of the affirmative duty imposed by our cases ...is the
obligation not to take any action that would impede the process of disestab-
lishing the dual system and its effects. . . .' Despite its cosmetic trappings,
the Plan is such an impediment. While the Board's concerns are not without
foundation, they do not translate into the maintenance of a unitary system.
'And it is the responsibility of boards of education and the district courts to
prevent the reestablishment of such school systems.39

CONCLUSION

Demographic shifts present the most recent and significant obsta-
cle to the goal of unitary status, but the Constitution requires that the
obstacle be removed, not ignored. This conclusion is based on Supreme
Court precedent that remains highly relevant today, more than twenty
years after the Supreme Court charged that school board desegregation
plans should realistically work and work now.40

intended in 1977 to restore the School Board to total independence and relinquish to the Board all
control over the school district.").

18 Id. at 1520-22.
11 Dowell, 890 F.2d at 1504-1505. The majority opinion provoked a strong dissent from

Judge Baldock. Judge Baldock questioned whether the federal courts retained any jurisdiction
over the Oklahoma City system, given that it achieved unitary status more than ten years ago.
Dowell, 890 F.2d at 1508 (Baldock, J., dissenting)(citing United States v. Overton, 834 F.2d
1171, 1174-77 (5th Cir. 1987); Morgan v. Nucci, 831 F.2d 313, 318 (1st Cir. 1987); Riddick v.
School Bd., 784 F.2d 521, 534-39 (4th Cir. 1986); Spangler v. Pasadena Bd. of Educ., 611 F.2d
1239, 1241 (9th Cir. 1979)).

40 Green, 391 U.S. at 439.
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School desegregation law, therefore, constitutes a topic that
bridges the time gap from the early days of the American civil rights
movement to the present. But if Brown is about the hearts and minds
of children who must study in a segregated system of education, are
those hearts and minds any less affected because the segregation suf-
fered results from population shifts? Did the Supreme Court announce
its historic ruling in Brown for "just the short haul" of thirty years?
Or, was Brown to be the beacon light to lead America from the dark-
ness of separation of citizens on the basis of color? Are the terrible
days of discontent endured during the struggle to get acceptance of the
Brown ruling to be for nought?

The United States Court of Appeals for the Tenth Circuit has said
that the promise of a desegregated public school system, a real one,
remains past the point of unitary status. That holding will be the object
of debate in the 1990's.


