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OVERVIEW

City of Richmond v. J.A. Croson Co.1 is the sixth case in which
the Supreme Court has addressed the constitutionality of "the use of
race-based measures to ameliorate the effects of past discrimination on
the opportunities enjoyed by members of minority groups in our soci-
ety."2 In each of these six cases, beginning with the 1978 decision in
University of California Regents v. Bakke,' the Court has held that the
use of such measures is not per se unconstitutional." However, in
Croson, the Court established more stringent ground rules delineating
their permissible scope.

To begin with, the Court distinguished federally promulgated ra-
cial classifications from those enacted by state and local governments,
admonishing that Congress has broad and unequalled power to remedy
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1 109 S. Ct. 706 (1989).
2 Id. at 712.
- 438 U.S. 265 (1978). Bakke held unlawful a university admissions policy that reserved a

certain percentage of places for minority applicants. Nevertheless, five Justices in Bakke agreed
that, as a general proposition, it was not unconstitutional for a public university to give some
consideration to the race of applicants. (The other four Justices decided the case on statutory
grounds, ruling that the admissions policy violated Title VI of the 1964 Civil Rights Act; they did
not reach the constitutional issue.) In short, the majority of the Bakke Court validated the con-
cept of using race-based measures, recognizing that, at times, "in order to get beyond racism, we
must first take account of race." Id. at 407 (Blackmun, J., concurring). In the decade-plus after
Bakke, the Court addressed the constitutionality of "benign" race-conscious measures in a num-
ber of different contexts. In each case, the Court upheld the concept, even where it invalidated a
particular measure.

' Only Justice Scalia advocated a complete prohibition on the use of racial classifications,
where the government is employing them to remedy discrimination other than discrimination that
the government itself perpetrated.
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the lingering effects of prior racial discrimination. By contrast, the
Court ruled, racial classifications established by state and local govern-
ments must be predicated on specific findings of past discrimination
and narrowly confined to fit their objectives.

Applying this stricter standard, the Court, by a 6-3 vote, held as
unconstitutional a Richmond, Virginia ordinance that set aside 30 % of
the dollar value of public contracts for minority business enterprises
("MBE's"). In striking down the Richmond ordinance, the Court
called into question the constitutionality of hundreds of other similar
state and local MBE programs. Perhaps more fundamentally, the
Croson standard will be applicable not just to MBE programs, but also
to the use by state and local governments of remedial racial classifica-
tions of any kind-from preferential treatment for minorities in public
university admissions policies to hiring and promotion goals for minori-
ties in municipal fire departments. It remains to be seen, however, what
affect Croson will have on state and local gender-based classifications
designed to remedy the effects of past discrimination against women.

Although Croson only involved the constitutionality of legislative
racial classifications, its principles are likely to be applied to court-or-
dered remedial racial classifications as well. Croson will perhaps even
apply to private employers' use of racial preferences, which would af-
fect the Title VII limits on race-based employment decisions.

I. THE RICHMOND PLAN

The Richmond City. Council enacted the Minority Business Utili-
zation Plan ("the Plan") at issue in Croson on April 11, 1983.
Designed to last five years, the Plan required prime contractors to
whom the City awarded construction contracts, to subcontract to one or
more MBE's at least 30% of the dollar amount of the prime contract.
The Plan defined "MBE" as a business of which at least 51 % was
owned and controlled by minority group members.5 "Minority group
members" were defined as "[c]itizens of the United States who are
Blacks, Spanish-speaking, Orientals, Indians, Eskimos or Aleuts."6 The
Plan included a waiver provision lifting the set-aside requirement
where, after making every feasible attempt to comply, the prime con-

Croson, 109 S. Ct. at 713.
6 Id.
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tractor demonstrated that it was unable to meet the 30% figure be-
cause sufficient, qualified MBE's were either unavailable or unwilling
to participate in the contract.7

Before enacting the Plan, the City Council reviewed a study that
indicated that although the population of Richmond was 50% black,
only .067% of the City's prime construction contracts had been
awarded to minority businesses during the period from 1978 to 1983.
The City Council also heard evidence that the major construction trade
associations in Richmond, to which many of the City's prime contrac-
tors belonged, had virtually no minority members.

In addition, one councilperson, a former mayor of Richmond, testi-
fied "without equivocation" that the local construction industry "is one
in which race discrimination and exclusion on the basis of race is wide-
spread."' Finally, the City Council relied on the findings of nationwide
discrimination in the construction industry on which Congress had
predicated a similar MBE program in the Public Works Employment
Act of 1977," a program that the Supreme Court upheld in Fullilove v.
Klutznick.' °

The J.A. Croson Company ("Croson") is a non-MBE firm that bid
on a city construction project. Croson sought a waiver of the subcon-
tracting requirement, alleging that no MBE's were available. The City
denied Croson's waiver application and rebid the project. Croson then
sued the City, claiming that the MBE plan violated the Equal Protec-
tion Clause of the United States Constitution."

II. THE POWERS OF THE CONGRESS. VERSUS THE STATE
AND THEIR POLITICAL SUBDIVISIONS

In deciding the constitutionality of the Richmond MBE ordinance,
the Court first had to address Fullilove, which the City claimed was
"controlling" precedent. 2 Because the Richmond Plan was modeled on
the set-aside upheld in Fullilove, and since the Plan hinged, in part, on
the findings that Congress had made in passing the federal set-aside,

7 Id.
8 Id. at 714.
9 Id. at 716.
" 448 U.S. 448 (1980).
" The Supreme Court treated Croson's law suit as a facial challenge to the Richmond ordi-

nance, not as an "as applied" challenge to the City's denial of a waiver.
12 Croson, 109 S. Ct. at 717.
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the Court was in somewhat of a quandary.
It could have held that Fullilove was wrongly decided and struck

down the Richmond ordinance. Instead, in ruling that the Richmond
Plan was unconstitutional, the principal Croson opinion, written by
Justice O'Connor, distinguished Fullilove.13

Justice O'Connor's opinion suggested that federal racial classifica-
tions designed to remedy past discrimination, such as the MBE pro-
gram at issue in Fullilove, should not be subject to strict scrutiny, the
Court's most rigorous level of constitutional review. Indeed, Justice
O'Connor noted that the Court in Fullilove "did not employ 'strict
scrutiny' or any other traditional standard of equal protection re-
view.""' Rather, the Court in Fullilove reviewed the federal MBE plan
cognizant of the "unique remedial powers of Congress under section 5
of the Fourteenth Amendment."' 5

Here, Justice O'Connor relied primarily on Chief Justice Burger's
statement in Fullilove that there was "no organ of government, state or
federal [with more] remedial power than in the Congress . .".6 In
contrast, Justice O'Connor said, state and local governments have "no
specific constitutional mandate [like section 5] to enforce the dictates
of the Fourteenth Amendment." 7 Rather, they are subject to the "ex-
plicit constraints" of section 1 of the Fourteenth Amendment. Thus,
state and local governments' racial classifications, designed to remedy

Although only two other Justices (Chief Justice Rehnquist and Justice White) joined the
part of Justice O'Connor's opinion that preserved and distinguished Fullilove, it is apparent that
the three dissenting Justices (Marshall, Brennan and Blackmun) would also agree with Justice
O'Connor; see id. at 755 (Marshall, J., dissenting).

The three concurring Justices in Croson each went their own way on the question of Fulli-
love's precedential value. Justice Kennedy disputed Justice O'Connor's distinctions, remarking
that "the process by which a law that is an equal protection violation when enacted by a state
becomes transformed to an equal protection guarantee when enacted by Congress poses a difficult
proposition for me." Id. at 734 (Kennedy, J., concurring). Justice Scalia said that he saw no need
to extend Fullilove to state and local set-asides in public contracting. Id. at 736 (Scalia, J., con-
curring). Justice Stevens, who dissented in Fullilove, did not address Justice O'Connor's points
directly. He did, however, quote at length from his Fullilove dissent, which took issue with the
deference paid by the Fullilove majority to congressional findings of discrimination. Id. at 733-34
(quoting Fullilove, 448 U.S. at 522-54).

14 Id. at 717.
1" Id. at 718. The decision in Fullilove also was rooted in Congress' spending power and the

Commerce Clause.
16 Id. (citing Fullilove, 448 U.S. at 483 (plurality opinion)).
17 Id. at 719.
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past discrimination, must be given more stringent review. s

A. The Requisite Factual Predicate for Federal Racial Classifica-
tions Designed to Remedy Past Discrimination

The distinctions that Justice O'Connor drew between federal and
state power led her to conclude that, in building a factual predicate for
the use of remedial racial classifications, Congress does not have to
make findings of discrimination with the same degree of specificity as
the states and their subdivisions.19 In fact, Justice O'Connor said that
"Congress may identify and redress the effects of society-wide
discrimination...

Yet, Judge Silberman of the D.C. Circuit recently observed that in
Croson Justice O'Connor did not "clearly explain whether there are
any evidentiary requirements imposed . . . on Congress before it can
authorize a remedy for societal discrimination, nor did she define ex-
actly what is meant by 'societal discrimination.' "2 According to Judge
Silberman, Justice O'Connor probably did not "mean that Congress
[can] act without some quantum of particularized evidence of the ef-
fects of societal discrimination in [a particular] industry."2 If this is a
correct reading of Croson, then federal racial classification designed to
remedy past discrimination probably can be predicated on something
less than identified discrimination, but should rest on something more
than mere historical discrimination against minorities.23

I Id.
" d. ("[Richmond] is not just like the federal government with regard to the findings it

must make to justify race-conscious remedial action.")(quoting Associated Gen. Contractors v.
City and County of San Francisco, 813 F.2d 922, 929 (9th Cir. 1987)).

20 Id.
11 Shurberg Broadcasting of Hartford, Inc. v. FCC, 876 F.2d 902, 915 (D.C. Cir. 1989).
12 Id. See also Milwaukee County Pavers Ass'n v. Fielder, 710 F. Supp. 1532, 1541 (W.D.

Wis. 1989)(Croson and Fullilove "should be read to require some congressional findings of
discrimination").

13 Applying this analysis in Shurberg, Judge Silberman invalidated a federal racial prefer-
ence for minority broadcasters that he said rested on "meager evidence." Judge Silberman con-
trasted this evidence with the "abundant evidence" on which the remedial racial classification at
issue in Fullilove was allegedly predicated. Shurberg, 876 F.2d at 915. Justice O'Connor's Croson
opinion described that "abundant evidence" as a "nationwide history of past discrimination [that]
had reduced minority participation in federal construction grants." Croson, 109 S. Ct. at 718.
However, in commenting on that evidence, Professor Tribe pointed out that Congress adopted the
federal MBE set-aside "without any congressional hearings or investigations whatsoever." L.
TRIBE, AMERICAN CONSTITUTIONAL LAW 345 (2d. ed. 1988). See also Days, Fullilove, 96 YALE
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B. Congress' Choice of Means to the Ends

In Croson, Justice O'Connor said "the breadth of discretion in the
choice of remedies may vary with the nature and authority of the gov-
ernmental body." 4 Thus, although a federal remedial racial classifica-
tion "call[s] for close examination, the Court was . . . 'bound to ap-
proach [its] task with appropriate deference to Congress . . "25

Indeed, in examining the means to the ends of the federal MBE set-
aside, Chief Justice Burger's Fullilove opinion did not formally apply
the Court's usual test that analyzes whether a classification is "nar-
rowly tailored" to achieve its objectives.

In his Fullilove concurrence, however, Justice Powell adopted
strict scrutiny, and analyzed the federal set-aside against a series of
factors that comprise the "narrowly tailored" test.26 But in so doing,
Justice Powell paid great deference to Congress' choice of remedy, say-
ing that it should be upheld if the "means selected are equitable and
reasonably necessary."27 According to Justice Powell, this "test allowed
the Congress to exercise necessary discretion."28

Putting Croson together with the Fullilove opinions of Chief Jus-
tice Burger and Justice Powell, one federal court recently said that the
"required fit between ends and means" for federal remedial racial clas-
sifications "is not as demanding as that" for state and local programs. 29

One must bear in mind, however, that in Fullilove, both Chief Justice
Burger and Justice Powell observed that Congress has considered and
rejected race-neutral alternatives before enacting the MBE set-aside."
The Court in Croson gave this aspect of Fullilove much emphasis in

L.J. 453, 465 (1987).
In short, there were no explicit congressional findings of past discrimination underlying the

set-aside at issue in Fullilove. See Fullilove, 448 U.S. at 478 (plurality opinion). Rather, Con-
gress relied primarily on earlier studies and reports prepared in conjunction with other legislation,
that supported the conclusion that "private and governmental discrimination had contributed to
the negligible percentage of public contracts awarded minority contractors." See id. at 502-03
(Powell, J., concurring).

24 Croson, 109 S. Ct. at 719 (quoting Fullilove, 448 U.S. at 515-16 n.14)(Powell, J.,
concurring).

25 Id. at 717 (quoting Fullilove, 448 U.S. at 472 (plurality opinion)).
26 Fullilove, 448 U.S. at 510-11 (Powell, J., concurring). These factors are set out in Section

11(B)(2) below.
2 Id. at 510 (Powell, J., concurring).
28 Id.
29 Milwaukee County Pavers, 710 F. Supp. at 1549 n.9.
'o Fullilove, 448 U.S. at 463-67 (plurality opinion); Id. at 511 (Powell, J., concurring).
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distinguishing the Richmond set-aside, because the Richmond City
Council had not examined race-neutral approaches.31 Picking up on
this distinction, Judge Silberman's opinion in Shurberg held that a fed-
eral preference for minority broadcasters was not narrowly tailored be-
cause "unlike the plan in Fullilove ...Congress and the FCC chose

a [race-conscious] classification without consideration . . . of
race-neutral means ... .

C. Congressional Authorization of State and Local Remedial Racial
Classifications

In Croson, Justice O'Connor also intimated that Congress could
empower, or perhaps even require, states and municipalities to institute
remedial racial classifications that they could not enact on their own
account.33 This is particularly important because there are currently a
number of programs in which federal assistance to local governments is
conditioned on the establishment of racial preferences.34

Subsequent to Croson, one lower court held that a state did not
have to make its own independent findings of localized discrimination
when it was merely implementing federal legislation, the Surface
Transportation and Uniform Relocation Assistance Act of 1987, which
required states to give 10% of federal highway grants to "disadvan-
taged business enterprises." [MBE's are presumptively regarded as
"disadvantaged" under the Act.] Instead, the state could rely on the
congressional findings of discrimination underlying the federal
legislation.35

Significantly, however, the Supreme Court recently vacated the
decision in H.K. Porter v. Dade County and remanded for further con-
sideration in light of the Croson decision.3 6 In H.K. Porter, the Elev-
enth Circuit held that Dade County was not obligated to make findings

Croson, 109 S. Ct. at 728.
32 Shurberg, 876 F.2d at 917.
3 Croson, 109 S. Ct. at 720 (citing Bohrer, Bakke, Weber and Fullilove: Benign Discrimina-

tion and Congressional Power to Enforce the Fourteenth Amendment, 56 IND. L.J. 512-13
(1981)).

" In fact, the legislation at issue in Fullilove - the Public Works Employment Act of 1977
- was an example of such a program. However, the plaintiff in Fullilove did not challenge the
authority of states and localities to implement the federal set-aside requirement. Rather, the chal-
lenge was to Congress' authority to adopt the program in the first instance.

" See Milwaukee County Pavers, 710 F. Supp. at 1546.
36 109 S. Ct. 1333 (1989).
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of discrimination in order to participate in, and implement the depart-
ment of transportations' regulations under the Surface Transportation
Assistance Act of 1978. Those regulations, like the 1987 Act, required
recipients of federal financial assistance for the construction of high-
ways and mass transportation systems to submit appropriate race-based
measures to remedy the effects of discrimination against minority con-
tractors.37 This suggests that Congress has more leeway when it acts on
the basis of race than does a federal agency like the Department of
Transportation.

III. THE CROSON RULES FOR STATE AND LOCAL REME-

DIAL RACIAL CLASSIFICATIONS

A. The Adoption of Strict Scrutiny

1. Racial Classifications and Whites as a "'Suspect" Class

Croson marked the first time that a majority of the Court ruled
that "benign" classifications enacted by state and local governments
that are designed to remedy discrimination against minorities are sub-
ject to strict scrutiny, the same rigorous standard of constitutional re-
view given "invidious" racial classifications that discriminate against
minorities and other suspect classes.38 Traditionally, when the Court
subjects a legislative classification to strict scrutiny, the oft-cited
maxim, "strict in theory and fatal in fact," rings true.39 In adopting
strict scrutiny, however, the Court in Croson clearly did not go that
far. Specifically, the principal opinion makes plain that if the Croson
ground rules are satisfied, then the racial classification will be upheld.

The Croson dissenters called the Court's adoption of strict scrutiny
an "unwelcome development."40 They argued that benign racial classi-
fications warrant a different, more relaxed standard of review "than the

3 H.K. Porter, 825 F.2d 324, 332 (lth Cir. 1987).
3 The vote on the question of appropriate standard of review was 5-4. Justice Stevens, who

supplied the sixth vote invalidating the Richmond ordinance, reiterated his long-held view that
there should be only one, uniform standard of constitutional review of any kind of legislative
classification, racial or otherwise. Croson, 109 S. Ct. at 732 n.5. Therefore, Justice Stevens de-
clined to "engag[e] in a debate over the proper standard of review to apply in affirmative action
litigation." Id. at 732.

"' See Gunther, Supreme Court 1971 Term: Forward - In Search of Evolving Doctrine on
a Changing Court: A Model for New Equal Protection, 86 HARV. L. REV. 1, 8 (1972).

40 Croson, 109 S. Ct. at 752 (Marshall, J., dissenting).

[Vol. 1:1
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most brute and repugnant forms of state-sponsored racism .... ",'
For support, the dissenters observed that strict scrutiny is generally re-
served for legislative classifications that burden "suspect" groups, like
blacks, who have been "saddled with such disabilities, or subjected to

a history of purposeful unequal treatment, or relegated to . . . a
position of political powerlessness ... "42 According to the dissenters,
any white contractors burdened by Richmond's MBE ordinance were
undeserving of the protection that strict scrutiny affords, because there
was no "indication that they have any of the disabilities that have char-
acteristically afflicted those groups this Court has deemed suspect." ' "

Responding to the dissenters, the Croson majority admonished
that the level of review of racial classifications was not dependent on
the "ability of different racial groups to defend their interests in the
representative process."" In other words, strict scrutiny would be ap-
propriate even where a predominantly white legislature imposed the
burdens of a racial classification upon a predominantly white constitu-
ency, rather than on a racial minority group."'

In any event, the majority said, were the standard of review of
racial classifications to vary with the race of those burdened or benefit-
ted, strict scrutiny was appropriate in Croson because blacks consti-
tuted a majority of the Richmond City Council and roughly 50% of
the City's population, and thus the burdens of the MBE ordinance fell
on a white "minority.""4 At bottom, this alternative defense of the ap-
plication of strict scrutiny in Croson indicates the Court is concerned
that "absent searching judicial inquiry into their justification" race-
based classifications may be a product of simple "racial politics." '47 It
also suggests that in the future, the Court will look particularly close at
racial classifications that benefit groups whose members comprise a po-
litical majority of the enacting legislature and local population."8

41 Id.
I1 ld. at 753 (quoting San Antonio Indep. School District v. Rodriguez, 411 U.S. 1, 28

(1973)).
41 Id. (Marshall, J., dissenting).
44 Id. at 722.
" Id. (citing J. ELY, DEMOCRACY AND DISTRUST 170 (1980)).
46 Id.
'1 Id. at 721.
48 Justice Scalia's concurrence is illustrative. As he put it, the Richmond City Council's "en-

actment of a set-aside clearly and directly beneficial to the dominant political group, which hap-
pened also to be the dominant racial group... has no doubt happened before in other cities... and
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2. Croson and "Benign" Gender Classifications

The Richmond Plan at issue in Croson involved only racial classifi-
cations; it did not give preferences to women in public contracting.
Thus, Croson did not treat the constitutionality of "benign" gender
classifications. Indeed, none of the Court's affirmative action decisions
to date has addressed that question."9 Therefore, it is uncertain whether
the rules delineating the permissible scope of racial classifications
designed to benefit minorities established in Croson apply to gender
classifications that benefit women.50

B. The Meaning of Strict Scrutiny

Strict scrutiny requires racial classifications to be (1) supported by
a compelling interest, and (2) narrowly tailored to ensure that the clas-
sification fits that interest.5 1 The "compelling interest" prong of the
strict scrutiny test addresses whether the ends of a particular classifica-
tion are permissible. If the ends are permissible, the "narrowly tai-
lored" inquiry focuses on whether the means selected to achieve the
ends are reasonable.

blacks have often been on the receiving end of the injustice." Id. at 737 (Scalia, J., concurring). In
Justice Scalia's view, however, blacks cannot now reverse the tables and play their own brand of
racial politics, because "[w]here injustice is the game ... turn-about is not fair play." Id. See also
Hammon v. Barry, 826 F.2d 73, 88 (D.C. Cir. 1987), cert. denied, 108 S. Ct. 2023 (1988)(racial
classification instituted by predominantly black legislature in predominantly black city is example
of one ethnic group "claiming that which their predecessor group" which previously held power
had "once enjoyed," and playing "old-fashioned American politics, which has always had a strong
ethnic flavor").

11 Johnson v. Transportation Agency, 480 U.S. 616 (1987), was a Title VII challenge to a
local government unit's use of gender classifications. The plaintiff could have also brought a con-
stitutional claim, but chose not to do so. See id. at 620 n.2.

60 Prior to Croson, at least two federal courts had bifurcated their constitutional analyses of
affirmative action plans that gave preferences to both minorities and women. See Michigan Road
Builders Association v. Milliken, 834 F.2d 583, 595 (6th Cir. 1987), aff'd 109 S. Ct. 1333 (1989);
Associated General Contractors v. City and County of San Francisco, 813 F.2d 922 (1987). The
court in Associated General Contractors said that since gender classifications are not as "equally
suspect" as racial classifications, they should receive a lower standard of review. 813 F.2d at 928.
Therefore, the court employed the "mid-level" review, or intermediate scrutiny, that the Supreme
Court has traditionally applied to gender classifications that disadvantage women. Under interme-
diate scrutiny, gender classifications "must serve important government objectives and must be
substantially related to achievement of those objectives." Craig v. Boren, 429 U.S. 190, 197
(1976).

" Croson, 109 S. Ct. at 721.

[Vol. 1:1
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1. Satisfying the Compelling Interest Prong

a. Remedying Identified Discrimination: The Prima Facie Evidence
Standard

Under Croson, the compelling interest prong of the strict scrutiny
test is satisfied if a racial classification is intended to remedy identified
discrimination in a particular sector or industry. 52 Mere societal dis-
crimination against minorities is not a sufficient predicate for a racial
classification because it "is too amorphous" and would justify "reme-
dies that are ageless in their reach into the past, and timeless in their
ability to affect the future."53

To prove that a racial classification is based on identified, rather
than societal discrimination, Croson apparently requires state and local
governments to have prima facie evidence that the constitutional or
statutory rights of minorities have been violated. 4 This evidentiary
standard demands more specific evidence of discrimination than the
"generally framed test[s]" previously endorsed by both the Wygant
plurality and Justice O'Connor in her Wygant concurrence, in which
proof of a "prima facie violation ...would appear to have been but
one means of building the requisite factual predicate for affirmative
action." 55 However, the Croson Court did not specify a quantum of
evidence that amounts to prima facie proof of identified discrimination.
Still, it is possible to glean from Croson some attributes of a prima
facie test.

As a preliminary matter, Croson leaves somewhat unclear how a
state or local government will determine that it has satisfied the prima
facie test. At one point Justice O'Connor said that "states and their
subdivisions . ..must identify [past] discrimination with some speci-

"' Id. at 720. The Court rejected the lower court's holding that state and local government
affirmative action plans must be limited to redressing the effects of that government unit's own
identified discrimination. Thus, state and local governments can attempt to remedy the discrimi-
nation of private actors.

" Id. at 723 (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 276 (1986)(plurality
opinion)).

11 Id. at 724.
5 Id. at 754 n.12 (Marshall, J., concurring). In Wygant, the plurality suggested that state

and local governments could enact racial classifications when they had "sufficient evidence to jus-
tify the conclusion that there has been prior discrimination," 476 U.S. at 277 (plurality opinion),
while Justice O'Connor said a public actor need only have a "firm basis for believing that reme-
dial action was required." Id. at 286 (O'Connor, J., concurring).
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ficity before they may use race-conscious relief." 56 Nevertheless, it does
not appear that the Court intends, for example, that a city which in
1985 had before it all of the evidence necessary to make the find-
ings-but did not do so because it concluded that such a predicate was
not then required-should have to go through the entire legislative pro-
cess again. Rather, the purpose behind the specificity requirement ap-
pears merely to be to ensure that there is an adequate basis that existed
at the time of the enactment. It is unlikely, therefore, that if Richmond
had produced adequate evidence of discrimination in the district court
proceedings to justify its ordinance, the Court would have not consid-
ered that evidence because it was "out of time." The issue of "out of
time" evidence, however, will certainly be litigated."7

In any event, these findings of discrimination must be specific for
each minority group included as beneficiaries of a remedial classifica-
tion. Like many racial classifications designed to remedy past discrimi-
nation, the Richmond ordinance defined "minority" to include not just
blacks and Hispanics, but also Orientals, Eskimos and Aleuts. In the
Court's view, the ordinance was overly inclusive because Richmond had
only purported to remedy identified discrimination against blacks, and
not discrimination against any of the other groups that received con-
tracting preferences. 8

In addition, the Court said that the "mere recitation" that a racial
classification has a remedial purpose "is entitled to little or no weight"
in evaluating whether it is premised on a factual predicate of identified
discrimination. 9 By contrast, specific instances of discrimination com-
piled through testimony of minorities, and perhaps evidence of discrim-
ination in reports of civil rights commissions, might pass the prima fa-
cie test. 0

"a Croson, 109 S. Ct. at 727.
17 A number of municipalities are currently attempting to modify their race-conscious pro-

grams to now comply with the Croson decision. Given such efforts, several leading constitutional
scholars recently argued that lower courts should allow municipalities time to establish the neces-
sary factual predicate if their MBE programs are challenged during the period that municipalities
are reevaluating these programs in light of Croson. See Constitutional Scholar's Statement on
Affirmative Action After City of Richmond v. Croson, 98 YALE L. J. 1711, 1719 (1989).

"8 Croson, 109 S. Ct. at 728. The Court also noted that "it may well be that Richmond has
never had an Aleut or Eskimo citizen."

59 Id. at 724.
"0 For example, in Higgins v. City of Vallejo, 823 F.2d 351 (9th Cir. 1987), a pre-Croson

case, the City met the requisite factual predicate because it based a remedial racial classification
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Perhaps most significantly, the Court made clear that statistical
evidence may support an inference of identified discrimination in a par-
ticular sector or industry. However, the Court indicated that this would
be true only when the statistics compare relevant figures. In Croson,
comparisons between general population statistics for blacks in Rich-
mond and the number of City contracts awarded to blacks were
deemed not probative of identified discrimination against Richmond's
black contractors, let alone against contractors from any of the other
minority groups that stood to benefit from the ordinance.61 Similarly,
the Court found the evidence that there were virtually no minority
members in local construction trade associations to be irrelevant. Since
contracting is a skilled job, the Court said, more probative statistical
inquiries would have compared the number of qualified blacks in the
relevant labor market with the city dollar value of the contracts they
received, and also compared the number of black contractors qualified
to join the local trade associations with the number of blacks in those
associations.6 2 The Court said that gross statistical disparity between
these sets of figures might be prima facie evidence of discrimination.
Even then, however, the Court intimated that such proof might have to
be supplemented with testimonial evidence of specific instances of dis-
crimination against blacks."3

Where discrimination has been especially widespread, statistical
comparisons using the "right" figures (e.g., the number of minorities
qualified to perform a certain job and their representation in that par-
ticular job category) will fail to reveal the actual effect of that discrim-
ination. In this situation, state and local governments should be permit-
ted to try and explain that the number of qualified minorities is
artificially low precisely because of past discrimination. For instance,
an economic analysis could show that racial discrimination has reduced
or precluded minority participation in a particular job, and therefore

on findings of discrimination in a report prepared by the California Fair Employment Practices
Commission. Shortly after Croson, the Supreme Court denied certiorari in the City of Vallejo
case. See 109 S. Ct. 1310 (1989).

61 Croson, 109 S. Ct. at 725, 727-28. Richmond pointed out that in five years from 1978 to
1983, 0.67% of its contracts were awarded to blacks, even though blacks comprised half of the
City's population, and argued that these figures created an inference of discrimination against
blacks in the local construction industry. Id. at 714.

62 Id. at 725.
6S Id. at 729.
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skewed the statistical comparison. Similarly, studies could demonstrate
that more minorities would have been qualified to do the job in 1989
"but for" discrimination that existed, and that may have even been
legal under Jim Crow regimes, in 1959."'

Finally, the outcome of the statistical inquiry necessarily hinges on
the geographical scope of the relevant labor market. In Croson, how-
ever, the Court did not say whether the relevant labor market could
include areas outside of the jurisdiction of the government unit seeking
to employ a remedial racial classification.65

b. Non-Remedial Justifications for Benign Racial Classifications

Societal and identified discrimination represent two competing
predicates for remedial racial classifications. However, they have at
least one thing in common. Both premises seek to remedy discrimina-
tion of some sort (either society's bad act or the misconduct of certain
individuals), and thus justify the use of racial classifications as "precise
penance for . .. specific sins of racism . . . committed in the
past. . ,,." In short, the two predicates look backward. In his Croson
concurrence, however, Justice Stevens repeated his view, which he first
articulated in dissent in Wygant, that government units should, in cer-
tain circumstances, be allowed to look forward and adopt racial classifi-
cations for non-remedial purposes.67

In Wygant, Justice Stevens suggested that a public school system
might have a compelling interest in hiring teachers according to their
race as a means of integrating the teaching staff in a school with many

" See Scoggins v. Nashville, Ark. Bd. of Educ., 853 F.2d 1472, 1478-79 (8th Cir. 1988)(city
could not rely on "present conditions" where percentage of blacks in relevant labor market is
artificially low because of past discrimination). The extent to which a municipality could look
back in time in assessing the effects of discrimination today was one of many issues that separated
Judges Starr and Mikva in Hammon, supra n. 48. Judge Starr focused on current statistical
evidence, while Judge Mikva analyzed the data in light of discriminatory practices long ago.
Hammon, 826 F.2d at 77, 92-93.

6 To be sure, the Court did criticize the Richmond plan on the grounds that it awarded
preferences to MBE's "from anywhere in the country." Croson, 109 S. Ct. at 729. However, this
aspect of the geographic scope of the Richmond ordinance related to whether it was narrowly
tailored. The Court was not necessarily saying that Richmond would have been precluded from
giving benefits to minorities who lived outside of the City if, in fact, the relevant labor market for
public contracting was regional or national.

"' Sullivan, Sins of Discrimination: Last Term's Affirmative Action Cases, HARV. L. REV.
78, 80 (1986).

67 Croson, 109 S. Ct. at 731 (Stevens, J., concurring).
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minority students, even if there were no evidence of discrimination in
the hiring of minority teachers." By contrast, in Croson Justice Ste-
vens said that even if the City of Richmond had proffered a non-reme-
dial objective for its MBE plan, he would have rejected it because, in
his view, there is no "arguable basis for suggesting that the race of a
subcontractor or general contractor should have any relevance to his or
her access to the market." 9

In addition to Justice Stevens, two other Justices have approved
non-remedial justifications for racial classifications. In Bakke, Justice
Powell said that a state university might have a compelling interest in
classifying applicants according to race in order to create racial diver-
sity among the student body.70 Similarly, in her Wygant concurrence,
Justice O'Connor also seemed to accept the diversity rationale for af-
firmative action in higher education.1 Yet Justice Stevens interpreted
Justice O'Connor's Croson opinion as repudiating all non-remedial jus-
tification for racial classifications in any context including higher edu-
cation. 72 However, Justice Stevens' assessment of Croson may be inac-
curate because Justice O'Connor's opinion did not directly address the
question of the constitutionality of non-remedial racial classifications.

Two different panels of the D.C. Circuit have recently reached
conflicting conclusions on whether non-remedial racial classifications
survive Croson. The first panel read Croson as holding either that the
only justification for racial classification is a remedial one or, at mini-
mum, that non-remedial racial classifications should be limited to the
educational settings.7  A majority of the second panel, however, claimed
that Croson had not necessarily undermined the use of non-remedial
racial classifications. 4

*' Wygant, 476 U.S. at 313-15 (Stevens, J., dissenting). Similarly, using Justice Stevens'
rationale, public officials could hire police officers on the basis of their race in a city beset with
racial tension, even if there were no evidence of discrimination in the hiring of minority police
officers. Cf. United States v. Paradise, 480 U.S. 149, 167-68 n.18 (1987) (plurality opin-
ion)("generalized government interest in effective law enforcement" could justify race-conscious
hiring intended to "restore community trust in the fairness of law enforcement.

" Croson, 109 S. Ct. at 731 (Stevens, J., concurring).
"0 Bakke, 438 U.S. at 311-15 (1978)(opinion Powell, J.).
7 Wygant, 476 U.S. at 286 (O'Connor, J., concurring).
" Croson, 109 S. Ct. at 730 n.l (Stevens, J., concurring).
" See Shurberg Broadcasting, 876 F.2d 902 (D.C. Cir. 1989).
" See Winter Park Communications, Inc. v. F.C.C., 873 F.2d 347 (D.C. Cir. 1989), cert.

granted in part sub nom.; Metro Broadcasting, Inc. v. F.C.C., 110 S. Ct. 715 (1990).
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2. Narrow Tailoring

Even where state and local governments have a compelling interest
in classifying individuals on the basis of race, a classification will still
be unconstitutional if it is not narrowly tailored to achieve that interest.
According to the Court, this requirement "ensures that the means se-
lected closely 'fit' the ends."175

Prior to Croson, in determining whether a racial classification
designed to benefit minorities was narrowly tailored, the Court had
considered several factors, including: (1) the necessity for the classifica-
tion and the efficacy of alternative remedies; (2) the relationship of the
numerical goals in the classification to the relevant labor market; (3)
whether the classification contained a meaningful waiver provision; (4)
the burden of the classification on non-minorities; and (5) the duration
and flexibility of the classification.7" In Croson, the Court addressed
only three of these factors.

a. The Factors Considered in Croson

(1) Alternative Remedies
Prior to Croson, the efficacy of alternative remedies was generally

viewed in conjunction with the other factors of the narrowly tailored
test. Thus, a reviewing court was arguably free to pay less attention to
the fact that race-neutral choices might have been available when, for
example, a race-conscious classification satisfied the other "narrowly
tailored" factors.7

In Croson, however, the Court ruled that state and local govern-
ments must, at minimum, consider the efficacy of race-neutral alterna-
tives before adopting a race-conscious classification.7 8 This requirement
seems to reflect a concern that "affirmative action plans have not
benefitted during their formulation from the thorough deliberation that
such plans require. Upon inspection, many plans appear to be the prod-
ucts of hasty decisions to 'do something.' 79 In the Court's view, the

71 Croson, 109 S. Ct. at 721.
76 See United States v. Paradise, 480 U.S. at 171 (plurality opinion); Sheet Metal Workers

v. EEOC, 478 U.S. 421, 481 (1986) (plurality opinion); Id. at 486 (Powell, J., concurring in part
and concurring in judgment); Fullilove v. Klutznick, 448 U.S. at 510-11 (Powell, J., concurring).

17 Cf. Fullilove, 448 U.S. at 510 (Powell, J., concurring).
78 Croson, 109 S. Ct. at 728.
7" See Days, Fullilove, 96 YALE LJ. at 459.
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Richmond ordinance was insufficiently tailored because there was no
indication that the City Council had debated the efficacy of race-neu-
tral alternatives, such as lowering the bonding requirements for, and
giving financial assistance to, economically disadvantaged businesses, of
which MBE's would generally be a subset."0

Significantly, the Court did not say that race-neutral alternatives
had to be tried and exhausted.85 The Court failed, however, to define
what constitutes adequate consideration of alternatives. One option that
may satisfy Croson is for a state or local government to hire experts to
analyze thoroughly why race-neutral programs would be insufficient.
As a fail-safe, however, legislators might actually prefer to adopt-at
least temporarily-programs that give preferences to individuals on the
basis of social and economic status, not race.82 If this race-neutral ap-
proach fails to meet its objectives, there may then be grounds for en-
acting a race-conscious classification.

(2) Relationship of Numerical Goal or Quota to Labor Market

The Court in Croson said that the 30% set-aside in the Richmond
ordinance was unrelated to the number of qualified minorities in the
relevant labor market. Rather, the 30% figure was tied to the minority
population of Richmond, and thus "rest[ed] upon the 'completely un-
realistic' assumption that minorities will choose a particular trade in
lockstep proportion to their representation in the local population."' 3

It is unclear, however, whether the Court would allow a numerical
goal to be higher than the number of qualified minorities in a relevant
labor market if the latter is found to be artificially low due to past
discrimination. For example, if only 1 % of the eligible contractors for
an MBE program are minorities, but this number would have been
higher but for discrimination thirty years ago, or but for preclusive
practices in contracting trades that created barriers for minorities, then

Croson, 109 S. Ct. at 728, 738 (Scalia, J., concurring).
81 Id. at 734. For Justice Kennedy, however, racial classifications are "a last resort," (Ken-

nedy, J., concurring), which implies that a government unit should exhaust, not just consider,
race-neutral alternatives before using a race-conscious program.

82 A possible model is the Small Business Act, 15 U.S.C. § 637 (1984), which gives the
Small Business Administration broad discretion to assist disadvantaged businesses in the area of
government contracting.

83 Croson, 109 S. Ct. at 728 (quoting Sheet Metal Workers, 478 U.S. at 494 (O'Connor, J.,
concurring in part and dissenting in part)).
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conceivably, the goal could be set at more than 1 %. How much more
depends on what conclusions are drawn concerning projected levels of
minority participation in a particular industry absent past
discrimination.

(3) Meaningful Waivers

The Court in Croson dealt with the waiver provision in the Rich-
mond ordinance only briefly. The Court criticized the provision because
it "focuse[d] solely on the availability of MBE's; there [was] no inquiry
into whether or not the particular MBE seeking a racial preference
ha[d] suffered from the effects of past discrimination.

b. Factors Not Considered in Croson

Although the Croson Court addressed only three of the factors in
the narrowly tailored calculus, racial classifications must also comport
with the remaining two factors.

(1) Impact on Third Parties

Prior to Croson, the Court had recognized that remedial racial
classifications necessarily call on "innocent persons" to bear some de-
gree of burden.85 That burden is too high, however, when a classifica-
tion either divests whites of existing contracts and thus "unsettle[s] le-
gitimate firmly rooted expectations,"86 or visits the entire burden on
particular whites, instead of whites as a whole."

Thus, for example, in Wygant the Court invalidated a racial classi-

8I Id. at 729. At least one court has read the Croson discussion of waivers to mean that a
racial classification is not narrowly tailored unless its waiver provision "target[s] the preference to
those actually entitled to a remedy." Shurberg Broadcasting, 876 F.2d at 916. See also id. at 917
n.19, opinion of Judge Silberman ("[W]hen the government grants preferences to individuals on
the basis of 'minority status,' determinations of that status . . . must depend on some notion of
individual disadvantage, if not discrimination."); Winter Park Communications, 873 F.2d at 368,
dissenting opinion of Judge Williams, (interpreting Croson to mean that racial classifications must
contain waivers that ensure benefits are awarded "only to victims of prior discrimination"). Com-
pare Shurberg Broadcasting, supra, dissenting opinion of Chief Judge Wald, at 946 (preference
should not be "rendered invalid by the fact that participating minority broadcasters are not re-
quired to prove that they are individual victims of discrimination").

"5 See, e.g., Wygant, 476 U.S. at 281 (plurality opinion).
86 Johnson v. Trans. Agency, 480 U.S. at 638.
87 See, e.g., Sheet Metal Workers, 478 U.S. at 488 (Powell, J., concurring).
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fication that caused the layoffs of some white teachers."' By contrast,
the Court has upheld minority hiring and promotion goals because they
neither throw whites out of their current positions nor impose burdens
on distinct whites.8 9 However, "it is too simplistic to conclude . . . that
hiring [or other employment] goals withstand constitutional muster
whereas layoffs do not . . . The proper constitutional inquiry focuses
on the effect, if any, and the diffuseness of the burden imposed on non-
minorities, not on the label applied to the particular employment at
issue."9 In fact, the lower court in Croson ruled that the Richmond
MBE plan "unnecessarily trammeled the rights" of white contrac-
tors-even though it did not directly cause layoffs-because "the com-
petitive disadvantage" it imposed was too onerous, 91 and one post-
Croson decision found a federal racial preference in the granting of
broadcast licenses to be excessively burdensome because it "deprived
[the white plaintiff] of a unique opportunity to own a [television]
station."92

(2) Flexibility

The more flexible a remedial racial classification, the more likely it
is to be considered narrowly tailored. One element of flexibility is the
existence of a definitive end date for classification. This ensures that
race-based decisions and their accompanying burdens are only tempo-
rary.9 An "express assurance" that a racial classification is ephemeral
"is particularly important if a program" involves a quota that "actually
sets aside positions according to specific numbers."'94 The lack of the
end date is less troubling, however, when a racial classification

" Wygant, 476 U.S. at 282-83 (plurality opinion); see also, id. at 294 (White, J., concur-
ring)(plan unconstitutional because it "impose[d] the entire burden of achieving racial equality on
particular individuals").

89 See Sheet Metal Workers, 478 U.S. at 481 (plurality opinion)(hiring goals); Paradise, 480
U.S. at 182 (plurality opinion)(promotion goals).

80 Sheet Metal Workers, 478 U.S. at 488 n.3 (Powell, J., concurring). See also Wygant, 476
U.S. at 319 ("distinction" between layoffs and hiring goals "is artificial")(Stevens, J., dissenting).

1 See J.A. Croson Co. v. City of Richmond, 822 F.2d 1355, 1361 (4th Cir. 1987); see also
Associated General Contractors, 813 F.2d at 922, 936 (MBE plan unreasonably burdensome be-
cause it "'may well [have] destroyed" white contracting firms).

9 Shurberg Broadcasting, 876 F.2d at 917.
" See Sheet Metal Workers, 478 U.S. at 479 (plurality opinion).
", Johnson, 480 U.S. at 640.
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prescribes goals, rather than quotas.95 Unfortunately, distinguishing
goals from quotas is not always easy.

For instance in Sheet Metal Workers, five members of the Court
said that a "goal" of 29.23 % minority membership in a trade union
was not inflexible. To support this conclusion, Justice Brennan pointed
out that the deadline for achieving the goal was adjusted twice, and
that there were continual changes in the size of the "classes from which
the union drew its members to account for the fact that economic con-
ditions prevented [the union] from meeting their membership
targets." 96 As such, the plan was not intended "simply to achieve and
maintain racial balance but rather [acted] as a bench mark against
which the court could gauge the [union's] efforts to remedy past dis-
crimination." In dissent, Justices O'Connor and White claimed that ir-
respective of the fine-tuning, what the majority labeled a "goal" actu-
ally operated as a "rigid membership quota," because it required the
racial composition of the union to mirror the relevant labor pool with-
out any possible deviation.97

Johnson provided somewhat more guidance for distinguishing
goals from quotas. There, the Court found sufficient flexibility because
gender was only one of the many factors the employer considered in
making promotion decisions. Furthermore, the employer's plan in John-
son set "modest short-term goals" of promoting a small percentage of
women to a certain skilled job, and took into account demographic and
economic variables that could have made compliance with the plan's
long-term objectives impractical. 8

Nevertheless, after Johnson, lower courts continued to struggle
trying to separate goals from quotas. Hammon v. Barry99 is illustrative.
In that case a three judge panel of the D.C. Circuit purported to apply
Johnson, but the labels that two of the panel members attached to a
plan that required at least 60% of each entering class of municipal fire
fighters to be black were worlds apart. Judge Starr called the plan a
"tell-tale, single-factor, rigid quota," and then for good measure, a
"hard-core, cold-on-the-docks quota, nothing less," concluding that it

95 Id.
Sheet Metal Workers, 478 U.S. at 478 (plurality opinion).
I' Id. at 498 (O'Connor, J., dissenting); Id. at 499 (White, J., dissenting).
Johnson, 480 U.S. at 636, 641. See also id. at 655 (O'Connor, J., concurring in the judg-

ment)(plan flexible because it promoted women on basis of modest short-term goals).
" 826 F.2d 73 (D.C. Cir. 1987), cert. denied, 108 S. Ct. 2023 (1988).
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was a far cry from what had been embraced in Johnson.100 Citing
Johnson, Judge Mikva found that the plan did not authorize hiring
solely by race. Rather, the City could hire only those who had passed
an exam that made them eligible for the entering class. It was from
that pool that the City arrived at its figure of 60% (the percentage of
blacks that made up the class that passed the test). Furthermore, for
Judge Mikva, the City's "goal" of attaining parity between the per-
centage of black fire fighters and the percentage of blacks in the City
was only a long-term aspiration. The City's short-term objectives were,
like the short-term plan in Johnson, quite modest. 101

IV. THE IMPACT OF CROSON BEYOND THE CONTEXT OF

LEGISLATIVE RACIAL CLASSIFICATIONS

A. Impact on Court-Ordered Racial Classifications

Court-ordered racial classifications involve "state action," and thus
are subject to constitutional limits. It is unclear however, whether the
Croson Court's adoption of strict scrutiny as the appropriate standard
of constitutional review for state and local governments' remedial racial
classifications is also applicable to court-ordered remedial racial
classifications.

Actually, in its two cases reviewing court-ordered racial classifica-
tion, Paradise and Sheet Metal Workers, a majority of the Court pur-
ported to apply strict scrutiny and upheld the challenged classifica-
tions.102  Moreover, every Justice in both cases-including the

100 Id. at 79.
101 Id. at 89-90 (Mikva, J., dissenting). The D.C. Circuit recently confronted the goal versus

quotas problem once again in Winter Park Communications. Writing for the majority in a 2-1
decision, Judge Edwards ruled that racial classifications are not quotas when race "is simply one
factor among several" on which the government bases its decision. Winter Park Communications,
873 F.2d at 353. But Judge Williams' dissent claimed that "the line between a simple quota and a
multi-factored allocation" that Judge Edwards had drawn was "painfully thin," because the gov-
ernment's intention was to "keep giving race weight until" minority participation in the particular
industry "matches the racial composition of the population at large." Rather tersely, Judge Wil-
liams remarked that such a program "look[ed] like a quota" to him. Id. at 368.

'0' Writing for a four Justice plurality in both cases, Justice Brennan found no need to re-
solve the then undecided debate on the appropriate standard of review of remedial racial classifi-
cations because the court orders at issue "survive[d] even strict scrutiny." Paradise, 480 U.S. at
167. See also Sheet Metal Workers, 478 U.S. at 480. Justice Powell wrote separately in both
cases stating his position that remedial racial classifications should be subject to strict scrutiny.
Even under that standard, however, Justice Powell found the court orders constitutional. See Par-
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dissenters-concluded that the court-ordered racial classifications at is-
sue were predicated on a "compelling interest," because of the well-
documented egregious discrimination and resistance of those on whom
the orders were imposed.1 0 3 In Paradise, however, the majority and dis-
senters disagreed on the degree of deference owed to a district judge's
choice of means to remedy that discrimination.

This dispute centered on the question of the availability of race-
neutral alternatives. The Paradise majority determined that, in light of
the Alabama Highway Department's legacy of discrimination and ab-
stinence in responding to previous court orders, the series of post-hoc
alternative remedies proposed by the dissenters would not have
worked. 104 For Justice O'Connor, however, if strict scrutiny had any
meaning, alternatives to racial classifications should have been ex-
plored'.10 Thus, what "disturbed" her most about the race-conscious
order in Paradise was that "the District Court imposed the [remedy]
without consideration of any of the available alternatives.' 0 6 By con-
trast, Justice O'Connor said, the district court in Sheet Metal Workers
has at least "'considered the efficacy of alternative remedies' before
imposing a racial quota."' 07

Responding to Justice O'Connor, the plurality said reviewing
courts must defer to a lower court's remedial orders when a constitu-

adise, 480 U.S. at 187 n.2 (Powell, J., concurring); Sheet Metal Workers, 478 U.S. at 484-85
(Powell, J., concurring).

103 See Paradise, 480 U.S. at 167 (plurality opinion)(district court had "compelling interest
• ..in remedying ... pervasive systematic and obstinate discriminatory conduct .... ); Id. at 186
(Powell, J., concurring); Id. at 196 (O'Connor, J., dissenting); Sheet Metal Workers, 478 U.S. at
480-81 (plurality opinion)(district court had detailed evidence of union's discriminatory conduct);
Id. at 485 (Powell, J., concurring)("findings by District Court and Court of Appeals that [union]
had engaged in egregious violations of Title VII establishes without a doubt, a compelling govern-
ment interest sufficient to justify the imposition" of affirmative action).

'04 See Paradise, 480 U.S. at 177 (plurality opinion)("we conclude that . .. when the district
court judge entered his [race-conscious] order it is doubtful, given the .. .history [of the] litiga-
tion, [he] had available to [him] any other effective remedy"). Id. at 188 (Powell, J., concur-
ring)("[g]iven the findings of persistent discrimination, the Department's longstanding resistance
to necessary remedies, and the exigent circumstances presented to the District Court," the choice
of race-conscious remedy was constitutional).

Incidentally, the majority felt that this was also true in Sheet Metal Workers. See 478 U.S.
at 486 (Powell, J., concurring) ("an alternative remedy such as a simple injunction would not
have been effective"); see also id. at 481 (plurality opinion).

100 Paradise, 480 U.S. at 199-200 (O'Connor, J., dissenting).
106 Id. at 200 (emphasis in original).
'' Id. (quoting Sheet Metal Workers, 478 U.S. at 481 (plurality opinion)).
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tional violation was proven below.' 08 In this regard, the plurality re-
marked that the district judge in Paradise "ha[d] first hand experience
with the parties and [was] best qualified to deal with the 'flinty, intrac-
table realities of day to day imposition of constitutional com-
mands.' "109 Therefore, although strict scrutiny requires race-conscious
remedies to be narrowly tailored, "that requirement [did] not operate
to remove all discretion from the District Court in its construction of a
remedial decree." 10

Justice Stevens' Paradise concurrence was particularly emphatic
on this point. He declared that a "District Court ha[s] broad and flexi-
ble authority to remedy the wrongs resulting from [a proven constitu-
tional] violation.""' Relying heavily on school desegregation cases in
which the Court had given district courts wide latitude in remedying
proven constitutional violations, Justice Stevens said that "[t]he notion
that this Court should craft special and narrow rules for reviewing judi-
cial decrees in race-discrimination cases [had been] soundly
rejected.""' 2

In his Croson concurrence, Justice Stevens sounded this theme
again, claiming that:

[i]t is the judicial system, rather than the legislative process, that is best
equipped to identify past wrongdoers and to fashion [appropriate] remedies.
Thus, in cases involving the review of judicial remedies imposed against per-
sons who have been proved guilty of violations of law, I would allow courts in
racial discrimination cases the same broad discretion that chancellors enjoy in
other areas of the law." 3

Justice Stevens was, however, the only member of the Croson ma-
jority to distinguish the latitude of a district judge with that of a legis-

108 Paradise, 480 U.S. at 183 (plurality opinion).
109 Id. at 184 (quoting Swann v. Charlotte-Mecklenberg Bd. of Educ., 402 U.S. 1, 6 (1971)).

See also Sheet Metal Workers, 478 U.S. at 486 (Powell, J., concurring)(district court was in
"best position to judge whether an alternative remedy... would have been effective").

"1 Paradise, 480 U.S. at 185. The Second Circuit cited the Paradise plurality extensively on
this point and thus gave deference to a district judge's orders imposing sweeping race-conscious
relief in a recent politically charged case involving a municipality's alleged discrimination. United
States v. Yonkers Bd. of Educ., 837 F.2d 1181, 1235-36 (2d Cir. 1987), cert. denied, 108 S. Ct.
2821 (1988).

. Paradise, 480 U.S. at 189 (Stevens, J., concurring).

..2 Id. at 191.
"' Croson, 109 S. Ct. at 732 (Stevens, J., concurring).
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lature in instituting remedial classifications. For the other five Justices,
four of whom had dissented in Paradise on the grounds that the district
judge had allegedly abused his discretion, consideration of race-neutral
alternatives would probably be imperative before a court could order
race-conscious remedies.1 1 4

B. Effect of Croson on Title VII Limits on Remedial Racial
Classifications.

In Johnson, five Justices stated that Title VII of the 1964 Civil
Rights Act "was not intended to extend as far as . . . the Constitu-
tion." '115 Nonetheless, the same basic two-step approach determines the
validity of remedial racial classifications under the Constitution and Ti-
tle VII: (1) It must have a legitimate factual predicate, and (2) the
means to its ends must be reasonable. As a practical matter, the second
step does not vary with the nature of the challenge, because under Title
VII, the Court has generally applied the same factors it applies in de-
termining if a racial classification is "narrowly tailored" for constitu-
tional purposes.11 '

Presently, the difference between the constitutional and statutory
limits on remedial racial classification lies in the requisite factual predi-
cate. Under the Court's current Title VII jurisprudence, private em-
ployers' remedial racial classification need only be predicated on a
"manifest racial imbalance[ ] in traditionally segregated job catego-
ries.""1  In determining whether such an imbalance exists, an employer
may compare the percentage of minorities (or women, if the plan is
gender-based) in the employer's work force with the percentage of mi-
norities (or women) in the general population or, if the job requires
special skills, with the number of qualified minorities in the relevant
labor market. 8

Significantly, a "manifest imbalance" need not support a prima

"1 Justice Kennedy was not on the Court when Paradise was decided. It is highly probable,
however, that he would join Justice O'Connor and the other Paradise dissenters in requiring dis-
trict judges, at minimum, to consider race-neutral remedies.

"' Johnson, 480 U.S. at 628 n.6.
16 See, e.g., Sheet Metal Workers, 478 U.S. at 477-79, 481 (applying nearly identical con-

siderations to determine whether plan was reasonable under Title VII and narrowly tailored under
the Constitution); see also Ledoux v. District of Columbia, 820 F.2d 1293, 1301 (D.C. Cir. 1987).

.. Johnson, 480 U.S. at 628 (quoting Steelworkers v. Weber, 443 U.S. 193, 197 (1979)).
"8 Id. at 631-32.
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facie case of a Title VII violation by the employer.1 19 Thus, an em-
ployer can institute a remedial racial classification even if he or she had
not previously discriminated.' In fact, there is no need under Title
VII to show anybody's identified discrimination; an employer can predi-
cate a remedial racial classification on mere societal discrimination. To
be sure, in Webr there was evidence that somebody had discriminated,
namely the craft unions from which the employer drew its labor
pool. '2 In Johnson, however, the manifest imbalance that the Court
found to exist was not tied to anybody's identified discrimination.' 22

The Court's rationale for permitting employers to adopt remedial
racial classifications under Title VII on a showing of "manifest imbal-
ance" is its belief that the statute is intended to encourage "voluntary
employer [initiatives to] . . . eliminat[e] the effects of discrimination
in the workplace."' 23 According to the Court, application of the prima
facie standard would "thwart" voluntary efforts by forcing employers
to "confess" their past misconduct, which, in turn, might subject them
to lawsuits filed by those against whom they have admittedly
discriminated. 24

Justice O'Connor concurred in the judgment in Johnson, but said
that under Title VII, a remedial racial classification can be justified
only if "the employer could point to evidence sufficient to establish a
firm basis for believing that remedial action is required . . . [A] statis-
tical imbalance sufficient for a Title VII prima facie case against the
employer would satisfy this firm basis test."' 25 In making this point,

119 Id. at 632.
120 Indeed, in Weber and Johnson, there was no evidence that the employer enacting the plan

had itself discriminated.
12' The Court in Weber took judicial notice of a history of racial discrimination in craft

unions. 443 U.S. at 198 n.l.
122 See Johnson, 480 U.S. at 666 n.4 (Scalia, J., dissenting).
123 Id. at 630.
124 Id. As Justice Blackmun described, the prima facie test would place an employer on a

"tightrope" between "liability for past discrimination against blacks ... and liability to whites for
any voluntary preference adopted to mitigate the effects of prior discrimination against blacks."
The only way for the employer to "keep [its] footing [is to] eschew all forms of voluntary affirma-
tive action." Weber, 443 U.S. at 210 (Blackmun, J., concurring).

12 Johnson, 480 U.S. at 650-51 (citing Wygant, 476 U.S. at 292 (O'Connor, J., concur-
ring)). In Johnson, Justice O'Connor applied the prima facie test and found that affirmative ac-
tion was justified: "When compared to the percentage of women in the qualified work force, the
statistical disparity would have been sufficient for a prima facie case brought by unsuccessful
women job applicants." 480 U.S. at 656 (O'Connor, J., concurring). As Justice Scalia explained
it, the "firm basis" for Justice O'Connor's belief that there was prima facie evidence of sex dis-

1990] S83



CIVIL RIGHTS LAW JOURNAL

Justice O'Connor remarked that there is "little justification for the
adoption of different standards for affirmative action under Title VII
and the Equal Protection Clause." 2 '

As indicated previously, after Croson, the Constitution apparently
requires prima facie evidence of identified discrimination as the predi-
cate for state and local remedial racial classification. If Justice
O'Connor's view that the constitutional and statutory limits on reme-
dial racial classifications should be the same garners the support of a
majority of the Court, then the prima facie standard would also pre-
sumably apply to Title VII.

Since Johnson, Justice Kennedy has replaced Justice Powell, who
was one of the five Justices in favor of the "manifest imbalance" stan-
dard as the requisite Title VII factual predicate for remedal racial
classifications. In Croson, Justice Kennedy agreed with Justice
O'Connor that the Constitution requires such classifications to be pred-
icated on prima facie evidence of discrimination. It is quite possible
that Justice Kennedy will also join Justice O'Connor and opt for the
prima facie requirement under Title VII. If Justice O'Connor also gets
the votes of the Chief Justice, and Justices Scalia and White on this
question, the constitutional and statutory limits on remedial racial clas-
sification will be virtually identical.127

CONCLUSION

While there is no doubt that the Croson decision will make it more
difficult for states and municipalities to employ race-based measures to
remedy the continuing effects of discrimination, there is also no doubt
that if the Court's requirements are met, such measures will remain
constitutional. Cities and states that are struggling with the persistent

crimination lay in the " 'inexorable zero': the complete absence of any women in skilled positions."
See id. at 666 n.4 (Scalia, J., dissenting).

120 Id. at 652 (O'Connor, J., concurring).
12 In Croson, Justice Stevens rejected the prima facie requirement for constitutional pur-

poses, and he most certainly would reject it for Title VII purposes as well. For in Johnson, Justice
Stevens said that, under Title VII, he "see[s] no reason why [an] employer has any duty, prior to
granting a preference to a qualified minority employee, to determine whether his past conduct
might constitute an arguable violation of Title VII." Johnson, 480 U.S. at 646 (Stevens, J., con-
curring). Reiterating his "forward looking" approach, Justice Stevens said that employers should
be allowed to "focus on the future" and predicate racial classifications on non-remedial grounds.
Id. See generally Note, Rethinking Weber: The Business Response to Affirmative Action, 102
HARV. L. REV. 658 (1989).
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problem of discrimination therefore need not abandon using appropri-
ately justified and limited racial classifications. At the same time, those
states and municipalities should determine if some of the benefits from
these measures could not be obtained through non-racial means. The
effect of Croson on federal programs and other classifications (e.g.,
gender) is less clear. However, Croson suggests that Congress has
greater leeway than state and local governments in enacting remedial
racial classifications. In any event, the meaning of Croson will certainly
be the subject of continuing litigation and court decisions.


