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WATERS v. BARRY: JUVENILE CURFEWS - THE D.C.
COUNCIL'S "QUICK FIX" FOR THE DRUG CRISIS

INTRODUCTION
The Washington, D.C. City Council passed the Temporary Cur-

few Emergency Act of 19891 in response to record-breaking, drug-re-
lated increases in the homicide rate during the past several years.2
Although curfews for minors and adults have been upheld in emer-
gency situations, the District's drug crisis failed to meet recognized
legal standards for an emergency. In Waters v. Barry,3 D.C. District
Court Judge Charles R. Richey astutely applied the three part test set
forth in Bellotti v. Baird4 and found no compelling reasons for the
restrictions placed upon minors' rights. Since the District did not act
with enhanced authority based on either legitimate emergency concerns
or the minor status of individuals, Judge Richey decisively struck down
the ordinance for two primary reasons. First, the Act was facially in-

, D.C. CODE ANN. §1-229 (1990 Supp.), §2-6 D.C. Law 8-13 (June 16, 1989), 36 D.C.
Reg. 3373, amending the Short Term Curfew Emergency Act of 1989.

2 Washington Area's 703 Homicides in 1990 Set a Record, Washington Post, Jan. 2,
1991, at A6, col. 4. The D.C. homicide rate for 1988, 1989, 1990 was 372, 434, and 483,
respectively. By comparison, the homicide figure for 1987 was 225.

1 711 F. Supp. 1125 (D.D.C. 1989). The statute struck down by the U.S. District Court
for the District of Columbia was the Temporary Curfew Act of 1989, No. 8-235, § 2-6 D.C.
Law 8-13 (June 16, 1989), 36 D.C. Reg. 3373. The D.C. Council approved the statute on
April 4, 1989, and Mayor Marion Barry signed it on April 14, 1989. Id. at 1127 n.l. (For the
full text of the Act, see Appendix A). The plaintiffs' initial complaint challenged the Short
Term Curfew Emergency Act of 1989, a predecessor to the Act which the Council had passed
on February 28, 1989. The district court enjoined enforcement of the Short Term Act on
March 20, 1989. After the court's action, the Council drafted the new Act which repealed the
Short Term Act. Immediately thereafter, the plaintiffs amended their complaint to incorporate
a challenge to the new Act. This latter challenge was the one before the court. Id. at 1128
n.4.

• 443 U.S. 622 (1979) (court plurality invalidated the Massachusetts parental consent for
abortion statute but held that a parental notification statute was facially valid).
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valid since it unduly burdened the first and fifth amendment sub-
stantive due process rights of thousands of juveniles in the District.
Second, the ordinance violated the equal protection clause of the fifth
amendment by drawing an impermissible distinction between juveniles
and adults. Attempts to cure the constitutional defects of the curfew
by including additional exemptions or by adding a severability pro-
vision would most likely prove fruitless and self-defeating. Recent de-
velopments argue against the passage of a revised juvenile curfew
ordinance.

I. THE DISTRICT'S DRUG CRISIS FAILED TO MEET
RECOGNIZED LEGAL STANDARDS FOR AN
EMERGENCY

In response to a dramatic increase in the number of minors ar-
rested for possession or distribution of narcotics, and the number of
those who fell victim to violent crimes,' the D.C. City Council declared
a state of emergency and passed a juvenile curfew ordinance. Under
the curfew ordinance, individuals below the age of eighteen would not
have been allowed to "remain in or upon any street, sidewalk, park,
or other outdoor public place in the District during the curfew hours"
between the hours of 11:00 p.m. and 6:00 a.m. each day, except that
on Friday and Saturday evenings the curfew would have commenced
at 11:59 p.m. Such conduct would have been unlawful even if a minor
had parental permission to engage in such activities or to remain in
such places. 6

Although the city's drug problem certainly is severe, it fails to
reach the high degree of civil disorder that is necessary to validate a
curfew. Several factors must be considered before a curfew is imposed.
In Ruff v. Marshall,7 the court stated the following:

[Clurfews are constitutionally permissible only where there is some real and
immediate threat to the public safety which cannot be adequately met through
less drastic alternatives and where the curfew itself is tailored in duration
and application so as to meet the specific crisis without unnecessary in-
fringement of individual liberties.'

See infra Appendix A, Act § 3(a)(1)-(3).
6 See Id.

438 F. Supp. 303 (M.D. Ga. 1977).
Id. at 306.
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Examples of such "real and immediate threats" warranting curfews
in the past included race and urban riots accompanied by looting and
burning. 9 For instance, when James Meredith enrolled at the Uni-
versity of Mississippi in 1962,10 President Kennedy sent three Army
divisions to quell the riots in and around the campus. The Army re-
lieved federal marshals who had waged a pitched battle against towns-
people and white college students opposed to Meredith's enrollment.
Kennedy ordered the Army to impose a curfew and restore order."
In August 1965, the Watts ghetto in Los Angeles exploded in fire and
rioting due to racial tension. Thirty-four people died and property
damage totalled approximately thirty-five million dollars. The Na-
tional Guard imposed a curfew and finally brought the situation under
control. 12

These crises are severe and rarely occur. They challenge the very
survival of a city and its residents, and make normal business im-
possible. The drug crisis, however, persists in every American city.
Accepting the notion that the drug crisis meets the legal requirements
of an emergency would justify the imposition of a curfew in every
urban area across the country. Despite this serious problem, D.C. and
other cities still function, and less drastic means can be employed to
combat drug trafficking. Expanding drug education and treatment
programs, increasing undercover and uniform police patrols, imposing
higher fines and longer sentences (especially for repeat offenders), and
increasing prison space provide some alternatives which may better
serve and protect the public's interests than a sweeping curfew directed
solely at minors. 3

I Glover v. District of Columbia, 250 A.2d 556 (D.C. 1969). Other examples include:
Moorehead v. Farrelly, 723 F. Supp. 1109 (V.I. 1989) (hurricanes); ACLU v. Chandler, 458
F. Supp. 456 (W.D. Tenn. 1978) (police strike and the threat of a fireman's strike).

1o Meredith was the first black student to enroll in an all-white university.
1 Interview with Col. John D.A. Hogan, Jr. (U.S.A., Ret.) (Mar. 8, 1990). As a major

at the time of the Oxford uprising, Col. Hogan accompanied and commanded troops sent to
protect Meredith. He stated that the 101st and 82nd Airborne Divisions and the 4th Infantry
Division were deployed to Oxford. Col. Hogan estimated that each division usually contained
18,000 soldiers. The divisions were not full strength, however, since primarily combat personnel
were used to restore peace and order. While stationed at the University, the Army imposed a
9:00 p.m. to 6:30 a.m. curfew. The scope of this deployment reflected the severity of this
uprising.

J1 J. BLUM, E. MORGAN, W. ROSE, A. SCHLESINGER, JR., K. STAMPp & C. WOODWARD,
THE NATIONAL EXPERIEaCE 833 (5th ed. 1981).

13 See infra Part IV.
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In addition to evoking an emergency which was not based upon
a "real and immediate threat," the City Council drafted a curfew or-
dinance not "tailored in duration and application". Usually, curfews
only last for a few days, 14 and when the crisis subsides the government
lifts the curfew. For example, despite the serious threat to civil order
during the Oxford riot, Colonel Hogan stated the curfew lasted only
six to eight days and was confined to the university campus. In con-
trast, although labeled as "temporary," the D.C. curfew was sched-
uled to last ninety days. When Judge Richey handed down the Waters
decision, he noted the D.C. Council had also approved a revised ver-
sion of the curfew which included a 255-day term.15 Recognizing the
drug problem may last for an extended period of time, Council mem-
bers such as Frank Smith, the "moving force" behind the curfew, may
wish to extend the term indefinitely. Unlike the curfew imposed at
Oxford, the D.C. curfew covered approximately 139,000 persons be-
low the age of eighteen.16 Despite acknowledging the drug crisis, Judge
Richey asserted that "[flacile, knee-jerk responses will not suffice. Just
as mere punishment will never cure the drug addict, so mere martial
tactics will never wean the District from its addiction to violence and
illegal trafficking in drugs." 7 Although the curfew may have satisfied

11 ACLU v. Chandler, 458 F. Supp. 456, 459 n.1 (W.D. Tenn. 1978) (riot more than 15
days); State v. Boles, 5 Conn. Cir. Ct. 22, 240 A.2d 920 (1967) (4 days).

11 "The record indicates that City Councilman Frank Smith, the moving force behind
the drive for a curfew, has introduced, and the City Council has approved, a slightly revised
version of the Act which would have a 225-day term rather than a 90-day term. That statue
is now before Congress pursuant to D.C. CODE § 1-233(c)(1); if Congress does not disapprove
the statute within 30 days, the statute will become effective. The plaintiffs have moved to
amend their complaint to challenge the statue now before Congress, as well as the Act. The
court, however, will not rule on the plaintiffs' motion to amend until the District has responded,
something the District has not done as of this writing. This being the case, the court will
retain jurisdiction over this matter (i.e., the case will not be dismissed, notwithstanding the
decision reached herein) until the Court has had the benefit of full briefing on the plaintiffs'
motion to amend." Waters, 711 F. Supp. at 1127 n.3.

16 BUREAU OF THE CENSUS, CURRENT POPULATION REPORTS, Series P-25, No. 1058, State
Population and Household Estimates: July 1, 1989, Table 8, p. 27. As of July 1, 1989, the
estimated total population of D.C. was 604,000. Subtracting the estimated number of residents
over 18 years of age (465,000) from the total above yields a result of 139,000 persons below
the age of 18. (The present population of D.C. is approximately 606,900. U.S. DEP'T OF
COMMERCE NEWS, CB91-07, Table 1 (Jan. 1991)). The 139,000 figure above grossly underes-
timates the number of persons below the age of 18 who would have been affected by the
curfew. Tens of thousands of teenagers and youngsters living in the greater metropolitan area
as well as the multitudes of young tourists who visit D.C. each year would have been covered
by the curfew.

11 Waters, 711 F. Supp. at 1127.
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public demands for an immediate response to a difficult social prob-
lem and the councilmembers' desire to appear "tough" on the war
on drugs, the curfew, nevertheless, failed to satisfy established legal
requirements for an emergency.

II. THE BELLOTTI THREE PART TEST

In defending their authority to limit juveniles' freedoms, the D.C.
Council asserted that, given the perils of violence and crime posed by
the drug trade, minors have reduced constitutional rights. 8 In applying
the Bellotti three part test, 9 however, the district court rejected this
contention. The Bellotti plurality set forth three factors enumerating
the traits of children which inhibit their ability to competently exercise
fundamental rights: (1) "the peculiar vulnerability of children"; (2)
"their inability to make crucial decisions in an informed, mature man-
ner"; and (3) "the importance of the parental role in childrearing. '20

Applying these factors to crime and curfews, the Waters court found
that minors' rights should not be restricted based upon these particular
characteristics.

First, regarding the "vulnerability of children," the court main-
tained that crime poses "no peculiar danger to children; those thou-
sands of ... juveniles who engage in wholly legitimate nocturnal
activities are no more endangered in the current climate than are...
adults. ' ' 21 Further, critics point out that while children may be phys-
ically weaker than adults, and their vulnerability alone justified bar-
ring them from the streets, the same argument could be made for

11 Id. at 1135, 1136. The D.C. Council relied on Bykofsky v. Borough of Middletown,
401 F. Supp. 1242 (M.D. Pa. 1975) (constitutional interests of minors are less compelling than
those of adults in curfew context), aff'd mer., 535 F.2d 1235 (3d Cir.), cert. denied, 429
U.S. 964 (1976). However, the District Court disagreed with the Bykofsky court's due process
balancing test. Id. at 1136.

19 Bellotti, 443 U.S. at 633-39.
1* Id. Concerning the validity of the Bellotti test, Judge Richey stated the following:

"Although only three members of the Court joined Justice Powell's articulation of these
factors, the Justices who wrote separately (four concurring in the judgement, one dissenting)
addressed different matters; none disputed the accuracy or relevance of Justice Powell's three
criteria. These three factors, notwithstanding their expression in a plurality opinion, represent
the Court's only reasoned discussion to date of the possible bases for distinguishing minors'
constitutional rights from adults. As such, Bellotti is generally cited as controlling in cases
that require such distinction, including cases addressing the constitutionality of juvenile curfew
statutes." Waters, 711 F. Supp. at 1136-37 n.25 (citations omitted).

1, Waters, 711 F. Supp. at 1137.
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barring the elderly, the handicapped, and women from travel during
curfew hours. 22

Second, regarding children's "inability to make crucial deci-
sions," the Waters court appropriately distinguished between the Bel-
lotti-type dilemma and the decision facing the petitioners:

In this Court's view, the decision to either stay inside or roam at night simply
does not present the type of profound decision23 which Bellotti would leave
to the state .... [T]he decisions of these juveniles to engage in criminal
activities is utterly different than, and made long prior to and for reasons
wholly separate from, their decisions to leave their homes either before or
after 11:00 p.m. 24

Thus, the court rejected the application of the second part of the Bel-
lotti test as appropriate under the circumstances minors confront on
the District streets.

Third, the D.C. Circuit held that the curfew ordinance was fa-
cially invalid because it impermissibly invaded the liberty and privacy
interests of parents. The Constitution protects the freedom of parents
to raise their children and preserve their family autonomy against un-
warranted intrusion by the state.25 Concerning the government's usur-
pation of parental authority, Judge Richey stated the following:

The District's curfew rests upon the implicit assumption that the traditional
family unit, in which parents exercise control over their children's activities,
has dissolved in many areas of this city. The Court has no doubt that such
an assumption may be accurate with respect to many of this city's 'families.'
Nevertheless, this assumption ignores the many thousands of the District's
families for whom the ideal of family unity and parental control still lives.
As to these families, struggling against the pressures of modern life, the Act
gracelessly arrogates unto itself and to the police the precious rights of par-
enthood. Rather than furthering the parental role in child-rearing, the Court
views the Act as frustrating the parental role in the vast majority of the
District's families .26

Note, Assessing the Scope of Minor's Fundamental Rights: Juvenile Curfews and the
Constitution, 97 HARV. L. REV. 1163, 1176 (1984).

23 Bellotti, 443 U.S. 622 (minor faced with dilemma of whether or not to have an
abortion).

Waters, 711 F. Supp. at 1137.
25 See, e.g., Meyer v. Nebraska, 262 U.S. 390 (1923) (government may not prohibit

teaching of foreign language); Pierce v. Society of Sisters, 268 U.S. 510 (1925) (state may not
divest parent of custody without adequate cause).

I Waters, 711 F. Supp. at 1137.

[Vol. 1:2
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Like a similar curfew ordinance of Keene, New Hampshire, the D.C.
statute "restricts the parents' protected liberty interests in family and
child rearing by usurping parental discretion in supervising a child's
activities and imposing parental liability even where the parent ex-
ercised reasonable control or supervision in authorizing a child's ac-
tivities which violate the ordinance." ' 27 According to the D.C.
ordinance, parental permission for minors to be out in a parking lot
or nearby city park, or to attend late night cultural events is irrelevant.
Starting with the second violation of the Act, moreover, parents would
have been subjected to heavy fines. 2 Given the extensive intrusion into
the liberty and privacy interests of parents and the liability imposed,
the D.C. ordinance was held facially invalid.

III. THE D.C. CURFEW UNDULY BURDENS FIRST AND
FIFTH AMENDMENT SUBSTANTIVE DUE PROCESS
RIGHTS

A. The First Amendment Exemption is Underinclusive
The curfew ordinance was also facially invalid because its ex-

emptions were underinclusive and its registration requirement consti-
tuted prior censorship. Courts carefully consider facial challenges to
ordinances and statutes that infringe fundamental rights because such
rights "are delicate and vulnerable, as well as supremely precious in
our society. The threat of sanctions may deter their exercise almost
as potently as the actual application of sanctions. ' 29 For "[i]f the rule
were otherwise, the contours of regulation would have to be hammered
out case by case-and tested only by those hardy enough to risk crim-
inal prosecution. "30 Therefore, courts scrutinize all statutes which re-
strict first amendment freedoms.

The curfew ordinance included several exemptions which entitled
a juvenile to be outside her home during the curfew hours provided

11 McCollester v. City of Keene, 586 F. Supp. 1381, 1386 (D. N.H. 1984); accord., Allen
v. City of Bordentown, 216 N.J.Super. 557, 572-73 (1987).

u See infra Appendix A, Act § 4(g). The fines codified in Section 4(g) of the Act would
have been especially burdensome to single parents who worked night shifts and who could not
have simultaneously watched their children. Starting with the second offense, the income
earned during these shifts would have been negated or greatly reduced by fines if the police
had detained their minor children during curfew hours.

29 NAACP v. Button, 371 U.S. 415, 433 (1963).
' Dombrowski v. Pfister, 380 U.S. 479, 487 (1965).
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she was: (1) a judicially emancipated minor; (2) in a moving vehicle;
(3) accompanied by a parent, (4) on an emergency errand directly re-
lated to the health or safety of her child, parent, or family member;
(5) in direct route to home from (a) a minor's place of legitimate em-
ployment, or (b) an activity sponsored by a religious, educational, or
other non-profit organization within 60 minutes of the termination of
the activity, if the activity had been registered with the Mayor in ad-
vance.3"

Although the City Council made laudable efforts to temper the
draconian nature of the statute by including specific exemptions, the
ordinance still impermissibly curtailed the fundamental rights of move-
ment,32 association and expression guaranteed under the first amend-
ment. 3 Despite permitting religious, educational, or other non-profit
organizational activities, the first amendment exemption remained un-
derinclusive and, therefore, facially invalid. First amendment free-
doms are not limited only to those activities allowed in the curfew
ordinance, but rather, consist of a vast spectrum of pursuits. Con-
cerning original intent, Leonard W. Levy, a noted constitutional
scholar, states the following:

The most important evidence of original intent is the text of the Constitution
itself, which must prevail whenever it surely embodies a broader principal
than can be found in the minds or purposes of its Framers. For example,
they had political and religious expression in mind when they framed the First
Amendment, but its language contains no restriction.14

In Papachristou v. City of Jacksonville,35 the Supreme Court adhered
to such open-ended construction when striking down a vagrancy or-

', See infra Appendix A, Act § 4(d).
12 Aptheker v. Secretary of State, 378 U.S. 500, 520 (1964) (Douglas, J., concurring).

Freedom of movement is guaranteed by the due process clause of the fifth amendment and is
considered a relative of and coequal to the freedoms of assembly and association guaranteed
by the first amendment. Since Aptheker involved a federal statute, the fifth amendment was
implicated. Given the doctrine of incorporation, however, the due process clause of either the
fifth or the fourteenth amendments would guarantee the freedom of movement since the fifth
amendment (and most of the Bill of Rights) is applicable to the States through the fourteenth
amendment.

I1 Id. (Douglas, J., concurring) (stating that "[fireedom of movement is kin to the right
of assembly and to the right of association. These rights may not be abridged, only illegal
conduct being within the purview of crime in the constitutional sense."). Id. (citing DeJonge
v. Oregon, 299 U.S. 353 (1937); NAACP v. Alabama, 357 U.S. 449 (1958)).

14 L. LEVY, ORIGINAL INTENT AND THE FRAMERS' CONSTITUTION xi (1988).
1 405 U.S. 156 (1972).

[Vol. 1:2



WATERS V. BARR Y

dinance which subjected those "persons wandering or strolling around
from place to place without any lawful purpose or object, [and] ha-
bitual loafers" to prosecution.3 6 The Court stated that "[tihe Jack-
sonville ordinance makes criminal activities which by modern standards
are normally innocent. 'Nightwalking' is one .... We know, how-
ever, from experience that sleepless people often walk at night, per-
haps hopeful that sleep-inducing relaxation will result."" Therefore,
late night strolls evidently fall within the broad range of constitu-
tionally protected conduct guaranteed by the first and fourteenth
amendments.

In Papachristou, the Court not only adhered to an open ended
construction of the first amendment but explicitly endorsed such a
broad interpretation. In reference to the activities listed in the Jack-
sonville ordinance, which were similar to those in the D.C. ordinance,
Justice Douglas, writing for the majority, asserted the following:

The difficulty is that these activities are historically part of the amenities of
life as we have known them. They are not mentioned in the Constitution
or in the Bill of Rights. These unwritten amenities have been in part re-
sponsible for giving our people the feeling of independence and self-con-
fidence, the feeling of creativity. These amenities have dignified the right of
dissent and have honored the right to be nonconformists and the right to
defy submissiveness. They have encouraged lives of high spirits rather than
hushed, suffocating silence. 3"

Justice Douglas further mentioned that these amenities are embedded
in the writings of Walt Whitman, Vachel Lindsay, and Henry D. Tho-
reau, all of whom extol the virtues of innocent wandering.3 9 The Court
rejected the "implicit presumption [of] generalized vagrancy standards
[a presumption equally applicable to emergency juvenile curfews] that
crime is being nipped in the bud - [as] too extravagant to deserve
extended treatment." 40 For the Papachristou majority, "the rule of
law implies equality and justice in its application" despite the use-
fulness of such ordinances to the authorities in rounding up unde-
sirables .4 "The rule of law, evenly applied to minorities as well as

36 Id. at 157 n.1.
Id. at 163.
Id. at 164.

39 Id.

I Id. at 171.
41 Id.
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majorities, to the poor as well as the rich, is the great mucilage that
holds society together." 4 2

This holding reiterated Justice Douglas' previous concurrence in
Aptheker, in which he stated that freedom of movement is the "very
essence of our free society" which distinguishes the United States from
other nations. Like the rights of assembly and association, freedom
of movement "often makes all other rights meaningful - knowing,
studying, arguing, exploring, conversing, observing and even thinking.
Once the right to travel is curtailed, all other rights suffer, just as when
curfew or home detention is placed on a person. ' 43

Relying on Papachristou and Aptheker," Judge Richey asserted
that "it is what these curfews restrict, and not what they exempt, that
matters most. ' 4 In addition to the lack of any provision for political
activity, 46 the Act "prohibits every innocent juvenile in the District of
Columbia from moving about [the] city as he or she pleases at
night .. . .Every juvenile .. .would be arrested if he or she sought
to wander the monuments at night, or if he or she sought to gaze at
the stars from a public park. ' 47 Judge Richey noted that the ordi-
nance's exemptions were "substantial and constitutionally significant"
but, inevitably, the curfew would have "broadly stifle[d] the fun-
damental liberty interests of thousands of perfectly innocent, law-abid-
ing juveniles who live[d] in or who may [have] visit[ed] the District
of Columbia. 4 s From a first amendment point of view, the court
rejected the notion that the vast restriction of minors' rights is "no
greater than is essential" to further the government's objectives.4 9

42 Id.
41 Aptheker v. Secretary of State, 378 U.S. 500, 520 (1964).
- Waters v. Barry, 711 F. Supp. 1125, 1134 (D.D.C. 1989).
• Id. at 1136.
" See infra Appendix A, Act § 3(a)(1)-(3).
47 Waters, 711 F. Supp. at 1136 (emphasis in original).
48 Id.
49 Id. (citing United States v. O'Brien, 391 U.S. 367, 377 (1968) (test for laws which

incidentally impact upon protected first amendment interests)). Judge Richey also stated that
the Act's exemptions do not parallel those contained in the Middletown ordinance. Id. In fact,
the ordinance lacks a sidewalk exemption (which allows an individual to stand in front of his
own home or that of a next-door neighbor) contained in the Middletown curfew. See Bykofsky
v. Borough of Middletown, 401 F. Supp. 1242, 1247 (M.D. Pa. 1975), aff'd mem., 535 F.2d
1235 (3rd Cir.), cert. denied, 429 U.S. 964 (1976). Judge Richey noted, moreover, that "the
Middletown ordinance contained a broad exemption for the exercise of First Amendment
rights.... The Act contains no equivalent exemption. The Middletown ordinance also per-
mitted adults other than parents to accompany juveniles during curfew hours. In these times
of non-nuclear families, this difference is significant." Waters, 711 F. Supp. at 1136 n.24.

[Vol. 1:2
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Furthermore, the registration requirement would have placed an
unwarranted burden on the free exercise of religion by interfering with
spontaneous travel to and from places of worship. According to the
Supreme Court, such an infringement "must be subjected to strict
scrutiny and [can] be justified only by proof by the State of a com-
pelling interest." 50 Such a registration restriction would have not only
curtailed the religious practices of minors, but it would have also im-
permissibly interfered with the religious freedom of adults who may
have wished to accompany them to religious functions." In addition,
the registration requirement raised genuine fears concerning the prior
restraint of first amendment activities.

B. The registration requirement constituted prior censorship

In addition to the unconstitutional limits placed upon first amend-
ment activities, the registration requirement was implicitly struck
down.52 The ordinance required that a minor wishing to engage in first
amendment conduct must first register such plans with the Mayor.
Section 4(d)(2) of the Act, however, did not define "registration" and
left many significant questions unanswered. Would minors have to
send the Mayor a letter or form containing their name, home address,
and telephone number? Would this communication have to state when,
where, in what manner, and which specific first amendment right would
be exercised? Moreover, would juveniles (and their parents "if prac-
tical") have to sign the letter and receive acknowledgement of receipt
of notice issued by the Mayor or his designated representative? Would

50 Hobbie v. Unemployment Appeals Comm'n, 480 U.S. 136, 141 (1987); See also
Wisconsin v. Yoder, 406 U.S. 205, 215 (1972) (stating that "only those interests of the highest
order and those not otherwise served can overbalance legitimate claims to the free exercise of
religion").

5 Regarding plaintiffs' free exercise claim, Judge Richey stated: "In light of this holding,
the court does not address the plaintiffs' contention that enforcement of the Act would infringe
upon the rights of juveniles under the Free Exercise Clause of the First Amendment." Waters,
711 F. Supp. at 1137 n.26. Given the Act's numerous other constitutional infirmities, the court
passed over this issue. However, if legislative and judicial economy is a valid concern, the
court should have upheld plaintiff's challenge and explicitly struck down the registration of
religious activities. Such a comprehensive ruling would have placed the D.C. Council on notice
that the Act had a variety of constitutional shortcomings which must be adequately addressed
(though remedying these problems seems impossible) before enacting a new ordinance. If the
court believed the Act did infringe plaintiffs' free exercise rights, it should have said so. Given
the present ruling, a modified version of the Act could be subsequently challenged and rejected
on these grounds.

" Waters, 711 F. Supp. at 1134-35.
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minors have to show the bona fides of such activity? What guidelines,
if any, would limit the arbitrary discretion of the Mayor or city of-
ficials from using registration to curtail or entirely prohibit unpopular
activities and the gatherings of critical groups?53 Registration might
have been disguised as the functional equivalent of a permit or license.
Such a registration requirement constituted prior censorship. The dis-
trict court, therefore, should have explicitly struck down this require-
ment at least on vagueness grounds.

Although the Bykofsky court specifically addressed the registra-
tion issue, the Middletown ordinance had a severability clause which
stated that severability is intended throughout and within the provi-
sions of the curfew ordinance. This clause enabled the court to excise
vague terms from Section 5 (which empowered the mayor to issue spe-
cial permits to minors authorizing them to be on the streets during
curfew hours) and preserve the constitutionality of the ordinance.14

However, whether the Bykofsky court's substitution of "necessary
night-time activities" for "normal night-time activities" cured the
vagueness problem is debatable. In contract, the D.C. curfew ordi-
nance had no severability provision, failed to define "registered", and

11 Only Councilmember William Lightfoot seemed concerned about these questions. He
proposed a new subsection which would have stated the following: "When a minor is exercising
First Amendment rights protected by the United States Constitution, such as the free exercise
of religion, freedom of speech and the right of assembly, provided the minor first has given
notice to the Mayor by delivering to the Mayor a written communication, stating the minor's
name and address, signed by the minor and which specifies when, where, in what manner and
for what First Amendment purpose the minor will be on the streets at night during the curfew
period." Temporary Curfew Emergency Act of 1989 Emergency Declaration Resolution of
1989, 8th Council Period, 10th Leg. Meeting, 296 (transcript Apr. 4, 1989) (statement of
Councilmember Lightfoot). Mr. Lightfoot stated that the D.C. Corporation Council, who
reviewed the Bykofsky decision, mentioned that not having such a first amendment exemption
would make the bill "very difficult to defend in court." Id. at 297. However, Councilmember
Frank Smith asserted that "by placing this [the registration requirement] in the law itself, ...
makes it sound like you're putting the administrative officers or the Mayor and the Police
Department in the position of deciding what is or what isn't a constitutional right . . . that
they want to exercise. And I think that on this point I agree with the ACLU. I think putting
that in there itself has a kind of chilling effect to it." Id. at 298. Mr. Lightfoot countered by
arguing that "The government is not going to determine whether or not you are exercising a
First Amendment right. That is not the job of the Mayor or anybody else. And in Bykofsky,
the judge specifically addressed that concern. This does not have a chilling effect, does not
have a prior restraint. You simply file a notice saying this is where you're going to be." Id.
at 300. Despite these protestations and after very little discussion, Mr. Lightfoot's proposal
was voted down on the basis of a voice vote. Id. at 301.

Bykofsky v. Borough of Middletown, 401 F. Supp. 1242, 1250-51 (M.D. Pa. 1975),
aff'd mem., 535 F.2d 1235 (3d Cir.), cert. denied, 429 U.S. 964 (1976).
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provided no guidelines or standards concerning registration for the
Mayor to follow.55

In Lovell v. Griffin5 6 the majority invalidated an ordinance pro-
hibiting the distribution of handbooks, advertising or literature within
the city of Griffin, Georgia without written permission of the City
Manager. Chief Justice Hughes, writing for the majority, held that
"the ordinance is invalid on its face. Whatever the motive which in-
duced its adoption, its character is such that it strikes at the very foun-
dation of the freedom of the press by subjecting it to license and
censorship. 5 7 According to Judge Hughes, the fight for the freedom
of the press was mainly focused against the arbitrary, censorship power
of the licensor. Thus, freedom of the press, initially became a right
to publish without a license what formerly could be published only
with one. 8

Similarly, in Lakewood v. Plain Dealer Publishing Co. ,9 the Su-
preme Court required that standards be included in an ordinance which
gave the Mayor unbridled discretion in granting or denying applica-
tions for annual permits to place newsracks on public property. The
Court cited two major first amendment concerns regarding licensing
statutes without guidelines: self-censorship by speakers in order to avoid
being denied a license to express themselves; and the difficulty of ef-
fectively detecting, reviewing, and correcting content-based censorship
"as applied" without guidelines by which to gauge the licensor's ac-
tion. 6° Thus, the plurality upheld the publisher's facial challenge since
the ordinance lacked standards by which the Mayor's actions could
be judged by a reviewing court.6' Likewise, the D.C. ordinance lacked
important standards for judicial review.

Since the Lovell and Lakewood ordinances were constitutionally
infirm, the district court could have based its rejection of the regis-
tration requirement upon sound authority. Like the statutes above, the
D.C. curfew, requiring registration for a mere intimate gathering of
friends in a public park or a solitary walk late at night, should have
been subject to decisive and explicit judicial action. Given the Act's

15 See infra Appendix A, Act § 4(d)(2); see also infra Part V, B.
56 303 U.S. 444 (1938).
17 Id. at 451.
58 Id.

19 486 U.S. 750 (1988).
w Id. at 757-58.
61 Id. at 760.
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"egregious[. . .] intru[sionJs upon [other] constitutional interests," 62

Judge Richey may have purposely passed over such a consideration.
Indeed, in Lovell, Justice Hughes stated that "[as] the ordinance is
void on its face, it was not necessary for the appellant to seek a permit
under it. She was entitled to contest its validity in answer to the charge
against her." ' 63 Even so, when first amendment interests are at stake,
the courts should scrutinize ordinances and statutes and note all major
constitutional shortcomings. Judicial economy argues in favor of such
scrutiny upon initial review of suspect legislation.

Even though limitations imposed on first amendment rights can
be valid when enforced by subsequent sanctions, such restrictions, nev-
ertheless, are prohibited if attempted by prior restraint. 64

A system of prior restraint is in many ways more inhibiting than a system
of subsequent punishment: It is likely to bring under government scrutiny
a far wider range of expression; it shuts off communication before it takes
place; suppression by a stroke of a pen is more likely to be applied than
suppression through a criminal process; the procedures do not require at-
tention to the safeguards of the criminal process; the system allows less op-
portunity for public appraisal and criticism; the dynamics of the system drive
toward excesses, as the history of all censorship shows. 61

The grave danger posed by prior censorship is the chilling effect it
would have on first amendment freedoms. Given the curfew's reg-
istration requirement, many juveniles would have refrained from ex-
ercising fundamental rights. Likewise, those adults wishing to
participate with them may have declined to do so. Although the reg-
ulation of time, place and manner for parades or picketing is a valid
exercise of the state's police powers for the purposes of routing traffic
or crowd control, 66 such regulation through registration or the issuance
of permits is not implicated upon the facts in Waters.67

62 Waters v. Barry, 711 F. Supp. 1125, 1133 (D.D.C. 1989).
63 Lovell, 303 U.S. at 447.
" Emerson, The Doctrine of Prior Restraint, 20 LAW & CONTEMP. PROBS. 648 (1955).
65 T. EMERSON, THE SYSTEM OF FREEDOM OF EXPREssION 506 (1970).

Cox v. New Hampshire, 312 U.S. 569 (1941) (upholding state law requiring a special
license for parades or processions upon public streets); Heffron v. International Soc'y For
Krishna Consciousness, 452 U.S. 640 (1981) (state fair rule upheld which prohibited the
distribution of printed matter or the solicitation of funds except from a duly licensed booth
on the fair grounds).

6 Thomas v. Collins, 323 U.S. 569 (1941) (registration requirement for paid union
organizers held invalid as prior restraint); Hynes v. Mayor, 425 U.S. 610 (1976) (Burger, C.J.)
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IV. The D.C. CURFEW VIOLATED THE EQUAL
PROTECTION CLAUSE OF THE FIFTH AMENDMENT

A. Rational basis vs. strict scrutiny
Any law that differentiates between persons exercising funda-

mental rights is subject to strict judicial scrutiny. 68 "When . . .the
challenged statute does create a suspect class, or when it does impinge
upon a fundamental personal right protected by the Constitution, a
higher level of scrutiny is required. '69 The D.C. Council may have
erroneously believed that because juveniles had a reduced interest in
the first amendment liberties affected by the curfew ordinance, only
a rational relationship test was necessary to determine whether the law
passed constitutional muster. 70 A rational basis test requires simply
that the classification have some conceivable relationship to the ob-
jective asserted by the government. A strict scrutiny test, however,
requires more than mere rationality; it requires that the act be "nar-
rowly tailored" so as not to tread unnecessarily on the fundamental
rights of those affected.7

(stating in dictum that a municipality could regulate house to house solicitation by requiring
advance notice to the police department in order to protect its citizens from crime and undue
annoyance: "A narrowly drawn ordinance, that does not vest in municipal officials the
undefined power to determine what messages the public will hear, may serve these important
interests without running afoul of the First Amendment."). In contrast to registration require-
ments, notice provisions may be constitutional. Cox v. New Hampshire, 312 U.S. 569 (1941)
(fairly administered notice provisions only slightly restrict first amendment rights of assembly);
Bykofsky v. Borough of Middletown, 401 F. Supp. 1242 (M.D. Pa. 1975), aff'd mem., 535
F.2d 1235 (3d. Cir.), cert. denied, 429 U.S. 964 (1976) (no prior restraint of first amendment
freedoms since minors need not obtain a permit to use curfew exception; minors need only
deliver written notice before exercising rights on street during curfew hours). However, written
notice may be nothing more than the functional equivalent of a permit or license, and it may
be easily and unfairly administered.

Loving v. Virginia, 388 U.S. 1 (1967); Shapiro v. Thompson, 394 U.S. 618 (1969).
69 Waters v. Barry, 711 F. Supp. 1125, 1138 (D.D.C. 1989).
10 The D.C. Council patterned its curfew on the one upheld in Bykofsky, 401 F. Supp.

1242 (M.D. Pa. 1975) which employed a rational basis test. See also San Antonio Indep.
School Dist. v. Rodriguez, 411 U.S. 1, 40 (1973); Prince v. Massachusetts, 321 U.S. 158 (1944)
(employing a rational basis test in upholding a state statute prohibiting boys under twelve and
girls under eighteen from selling religious literature in streets and public places). In Prince,
the Court stated that "It is too late now to doubt that legislation appropriately designated to
reach such evils [e.g., diverse influences of the street] is within the state's police power,
whether against the parent's claim to control of the child or one that religious scruples dictate
contrary action." Prince, 321 U.S. at 168-69. However, the court's primary concern focused
upon "the crippling effects of child employment." Id. at 168.

11 McLaughlin v. Florida, 379 U.S. 184, 192 (1964); Shapiro v. Thompson, 394 U.S.
618, 634 (1969).
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The D.C. Council apparently believed that the rational basis stan-
dard used in Bykofsky would be adopted by the district court.7 2 How-
ever, the Bykofsky decision was the first federal case involving a
constitutional challenge of a juvenile curfew, and the only one to up-
hold such a law. In relying on Bykofsky, the City Council ignored
numerous recent cases which employed higher levels of scrutiny to test
acts infringing on minors' fundamental rights. 73 In applying strict scru-
tiny to examine the curfew law, the Waters court ultimately rejected
the Bykofsky rational basis test outright: "This court ... cannot agree
with Bykofsky that the constitutional rights of minors are less de-
serving of constitutional protection than those of adults under these
circumstances [a minor curfew law]. The Court thus disagrees with
the result of the Bykofsky court's due process balancing test." ' 74 In
addition to being the only federal case to use a rational basis test to
review a juvenile curfew law, Bykofsky has also been harshly criti-
cized:

[A] lower standard of review, if applied to all cases involving infringement
of children's fundamental rights, would lead courts automatically to afford
less protection to those rights even in cases where there was no justification
for doing so. Thus, children's fundamental rights should be presumptively
equal to those of adults, and violations of such rights should merit strict
scrutiny. 71

Since the Bykofsky rational basis test was rejected, the district court
employed a strict scrutiny standard to determine whether the curfew
ordinance was a valid infringement upon the constitutional rights of
minors. Under such a standard, the government bore the burden of
demonstrating that the classification in the ordinance was necessary
to promote a compelling government interest. Nevertheless, the D.C.
Council failed to meet this burden.

12 Bykofsky, 401 F. Supp. 1242 (M.D. Pa. 1975) (adopting a rational relationship test in
upholding a minor curfew ordinance), aff'd mem., 535 F.2d 1235 (3d Cir.), cert. denied, 429
U.S. 964 (1976).

71 See Johnson v. City of Opelousas, 658 F.2d 1065 (5th Cir. 1981); McCollester v. City
of Keene, 586 F. Supp. 1381 (D.N.H. 1984); Ruff v. Marshal, 438 F. Supp. 303 (N.D. Ga.
1977); In re Frank 0., 247 Cal. Rptr. 655 (Cal. App. 2d 1988).

, Waters, 711 F. Supp. at 1136.
75 Note, Assessing the Scope of Minors' Fundamental Rights: Juvenile Curfews and the

Constitution, 97 HARv. L. REv. 1163, 1171 (1984).
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B. Narrowly tailored: the curfew's loose fit

The D.C. curfew ordinance was enacted in response to dramatic
increases in narcotics trafficking and the numbers of minors involved
in homicides. The Council's desire to decrease the probability of illegal
activity involving minors, as either a victim or perpetrator, 76 certainly
constituted a compelling government objective for a city increasingly
ravaged by crime. From a broad perspective, however, the Act's "un-
stated objective" is to decrease the amount of violence occurring in
the District. 77

The D.C. Council attempted to show that the classification and
restriction of minors' rights were necessary to further its stated com-
pelling objective. "When fundamental interests are at stake . . . the
classification chosen [must] bear an intimate relationship to the prob-
lem. ' ' 78 Nevertheless, the ordinance failed to make the necessary con-
nection between the compelling state interest and the infringement of
juvenile rights.

First, if the curfew ordinance was aimed at reducing serious ju-
venile crime, the law failed for lack of logic. In order to achieve its
ends, the D.C. Council assumed that juveniles who went out at night
to engage in drug trafficking or violent behavior would have been de-
terred from doing so by the curfew's detention and fines. However,
any juvenile who was willing to risk committing a homicide or selling
drugs (both felonies) would not have been deterred by fear of a curfew
violation and an overnight stay in the police station. Judge Richey
astutely noted that "virtually everything that the Act [curfew ordi-
nance] seeks to thwart-violence, trade in illicit narcotics-is already
illegal, and carries sanctions far more painful than a night of deten-
tion."' 79 As the Waters court articulated, virtually any minor who would
honor the curfew is probably already inclined to obey the law. Because
the curfew ordinance primarily would have had an impact upon "in-
nocent" minors, the law was not narrowly tailored to further the goal
of reducing serious juvenile crime or violence in general.

Furthermore, the record shows that the nexus between the chal-
lenged classification and juvenile crime, and homicides in particular,

" See infra Appendix A, § 3(a)(1)-(3).
71 Waters, 711 F. Supp. at 1139.
78 Id.
9 Id.
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is tenuous at best. According to the district court, the statistics failed
to support the restrictions placed upon minors alone:

In 1988, of the 26 juveniles killed in the. District (out of 372 total killed, or
7%), not one was clearly killed at a time or place that he or she would not
have been had the curfew been in effect. [citation omitted] Precisely half of
these killings occurred in the juvenile's home. [citation omitted] As the plain-
tiffs point out, this would suggest that it is as dangerous in one's home as
it is in the street. Moreover, according to the District's own figures, ap-
proximately half of the homicides in the District between 1985 and 1988
occurred during non-curfew hours. [citation omitted] The daytime would
therefore appear to be at just as hazardous as the night, at least in terms
of homicides. s°

Although these statistics depicted a city beset by violence and crime,
they illustrated that the juvenile curfew was not so closely related to
the protection of minors, or to solving the District's problems with
narcotics and homicides, as to justify the infringements of funda-
mental freedoms.

V. ATTEMPTS TO CURE CONSTITUTIONAL DEFECTS

A. Deletions, modifications, and additions

Since the Temporary Emergency Curfew Act of 1989 failed to
pass constitutional muster, the D.C. Council might draft another cur-
few ordinance by making important deletions, modifications, and ad-
ditions. For example, the Council might strike out the registration
requirement and add a notice provision similar to the ones upheld in
Bykofsky and Cox v. New Hampshire."' The Council might also add
a sidewalk exemption which would allow minors to be in front of their
own houses or a neighbor's home.12 Further, the Council might include
a provision for political activity omitted from Section 4(d)(2) in the
present Act. In addition, the Council might insert a severability pro-
vision in a newly modified ordinance. However, given the recognized
legal requirements for a state of emergency, and the statistics in the

'o Id.
81 312 U.S. 569 (1941) (fairly administered notice provisions only slightly restrict first

amendment rights of assembly).
11 Bykofsky, 401 F. Supp. at 1269.
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record which show that the drug trade and associated violence affect
all city residents regardless of age, the district court should continue
to strike down ordinances which are not narrowly tailored to further
compelling state interests.

B. Severability

Severability provisions represent the legislature's good faith at-
tempt to anticipate constitutional challenges to a statute. These pro-
visions also promote judicial and legislative economy by allowing the
courts to note specific deficiencies and legislatures to make needed
changes without rewriting entire statutes. However, such provisions
do not resolve the constitutional infirmities found in curfew ordi-
nances which inherently infringe upon fundamental rights.

The traditional approach to severability analysis concerns two ma-
jor issues: (1) the operational independence of constitutional and un-
constitutional statutory provisions, and (2) the intent of the enacting
legislature. The classic formulation of severability analysis was estab-
lished by the late nineteenth century: "Any independent provision may
be thus dropped out if that which is left is fully operative as a law,
unless it is evident from a consideration of all the sections that the
legislature would not have enacted [the valid portions without the in-
valid ones]." 3 If the valid portions cannot function separately, the
entire statute must fall, 4 otherwise the court would be enacting some-
thing the legislature never intended. 5

Under severability analysis, a statute will withstand constitutional
challenge if (1) the valid provisions operate independently from the
invalid ones excised from the ordinance, and (2) the legislature would
have passed the law despite the severed clauses. However, the ex-
emption subsection16 in the D.C. curfew ordinance or in any modified
version of the Act, would fail to meet these requirements. Unlike the
legislative veto at issue in Immigration & Naturalization Service v.
Chadha,8 7 an exemption clause purporting to cover first amendment

11 Note, Severability of Legislative Veto Provisions: A Policy Analysis, 97 HARV. L. REV.
1182, 1183 (1984) (citing Reagan v. Farmers' Loan & Trust Co., 154 U.S. 362, 395 (1894);
accord. Pollock v. Farmers' Loan & Trust Co., 158 U.S. 601, 635-36 (1895); Field v. Clark,
143 U.S. 649, 695-97 (1892); Huntington v. Worthen, 120 U.S. 97, 102 (1887)).

See Id. (citing United States v. Reese, 92 U.S. 214, 221 (1875)).
See Id. (citing Spraigue v. Thompson, 118 U.S. 90, 95 (1886)).

86 See infra Appendix A, § 4(d)(2).
87 462 U.S. 919 (1983).

1990]



CIVIL RIGHTS LAW JOURNAL

rights is not "merely an appendage to a substantive law,""8 but, rather,
is the substantive heart of any curfew ordinance. Even if the Council
added a clause to its present exemption subsection which permitted
political activity, 9 the exemption would still be underinclusive. As
Leonard Levy and the Papachristou and Aptheker courts noted, fun-
damental freedoms are not limited to political and religious activity
but include a vast spectrum of pursuitsP° Therefore, any first amend-
ment exemption is inseverable. If the district court rules upon a curfew
statute containing an unconstitutional first amendment exemption, it
should invalidate the entire ordinance.

If a first amendment exemption were severable, and could be ex-
cised from a modified statute, then the curfew ordinance would con-
tain no provision for the exercise of fundamental freedoms. The
remainder of the ordinance clearly could not operate independently
of such a provision. Lacking a first amendment exemption, such a
statute would be similar to the resolution struck down in Board of
Airport Commissioners v. Jews for Jesus, Inc. ,91 which banned all first
amendment activities at Los Angeles International Airport ("LAX").
Justice O'Connor, writing for the majority, stated that "[oln its face,
the resolution . . . reaches the universe of expressive activity ' 92 and,
by forbidding "all protected expression, purports to create a virtual
'First Amendment Free Zone' at LAX." 93 The D.C. Council certainly
would not intend to ban all first amendment expression, but an invalid
and severable first amendment exemption would have such an effect
at least during the curfew hours.

In applying the second part of the severability test, one reasonably
can infer from the legislative history that the D.C. Council would not
have passed the present curfew ordinance, or a modified version, if
an exemption providing for the exercise of certain freedoms had not
been included in the statute. Although the Council voted down Mr.
Lightfoot's specific first amendment proposal, the Council explicitly
debated at length over the various activities permitted in Section 4(d)

8 Note, Severability of Legislative Veto Provisions: A Policy Analysis, 97 HARv. L. REV.
1182, 1196 (1984).

89 See infra Appendix A, § 4(d)(2).
90 See supra notes 32-38.
9, 482 U.S. 569 (1987).
92 Id.
91 Id. at 574.
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of the Act, and a majority of members voted in favor of this section. 94

An examination of the proceedings indicates that the Council would
not have passed the ordinance without provisions for the exercise of
first amendment activities and other protected conduct, such as in-
terstate travel. 95

Given the constitutional invalidity of the existing exemption, the
futility of drafting a valid provision, its inseverable nature, and the
Council's express intent to include an exemption, no severability pro-
vision would preserve the validity or functional independence of the
remainder of any modified curfew ordinance. From a policy stand-
point, striking down an entire curfew ordinance would not have the
same significant ramifications of a similar holding in the administra-
tive context. Despite an invalid curfew, the police could still arrest
drug dealers and perpetrators of violent crime; whereas in an admin-
istrative case, a finding of inseverability might lead to a "regulatory
collapse."96 Furthermore, in the atmosphere of a declared emergency,
a severability provision would create a perverse incentive to railroad
legislation through the Council without subjecting ordinances to the
scrutiny necessary to satisfy constitutional mandates.

VI. RECENT PROPOSALS AND DEVELOPMENTS

Given the D.C. Council's failure to achieve judicial approval of
the Short Term Curfew Emergency Act, and the Temporary Curfew
Emergency Act at issue in Waters, several recent proposals have been
put forth to combat the increasing tide of violent crime. After nine
murders were committed during a mid-October weekend in 1990, Chief
Isaac Fulwood, Jr. created a unit of 100 officers to fight the homicide
epidemic. However, Mayor Marion Barry had his own plan in mind.
He stated that if Chief Fulwood's "rapid deployment" unit did not
decrease the homicide rate after approximately a month, he would
implement a nightly curfew in neighborhoods where crime and vio-
lence were high. If that measure did not prove effective, the Mayor
planned to summon the D.C. National Guard. The Mayor's curfew

94 See Temporary Curfew Emergency Act of 1989 Emergency Declaration Resolution of
1989, 8th Council Period, 10th Leg. Meeting, 190-348 (transcript Apr. 4, 1989).

11 Id. See Crandall v. Nevada, 73 U.S. (6 Wall.) 35 (1868) (establishing the unrestricted
right of interstate travel).

Note, Severability of Legislative Veto Provisions: A Policy Analysis, 97 HARv. L. REv.
1182, 1191 (1984).
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plan was broader than previous city council legislation since it was not
limited it to juveniles. The proposed curfews would cover all residents
in neighborhoods "where people are killing each other." 97

Mayor Barry's curfew and National Guard mobilization proposals
were roundly criticized the day after their pronouncement. D.C. Coun-
cil member Wilhelmina Rolark (D-Ward 8), chairperson of the coun-
cil's judiciary committee, stated that "It's not only a police state
mentality. I don't think the mayor could be serious." 98 Moreover, Chief
Fulwood stated that he was opposed to mobilizing the Guard, 99 and
has previously expressed his opposition to imposing curfews. 1°° Even
if the Mayor had decided to request the Guard, he would have been
required to declare an emergency, and then ask President Bush for
assistance. According to D.C. Guard spokesman, Harry M. Dorsey,
"It would have to be such a grave emergency that the city would have
to say it cannot perform its mission."''1 1 Dorsey believed that the cir-
cumstances in the District did not constitute an emergency. 0 2

Diane Rehm, the host of a local radio show, asked Barry why
he suddenly advocated calling out the D.C. Guard so close to the No-
vember election,'03 especially when he had opposed it in the past. Barry
stated that the "unprecedented number of murders" required drastic
action. Not accepting this response, Rehm pressed Barry to explain
his position when the serious situation in D.C. had not changed during
the last eighteen months. The Mayor flippantly answered, "Assuming
there's no change, I changed my mind then, how about that .... I
think that's what people are for, to think about things differently and
change their mind [sic] . . . ."04

These recent accounts suggest that a revised juvenile curfew is
neither likely, nor were the legal considerations of the Waters curfew

D.C. Curfew Is Proposed By Barry, Washington Post Oct. 18, 1990, at Al, col. 1;
The Diane Rehm Show: Mayor Marion Barry Interview, (WAMU 88.5 FM radio broadcast,
Oct. 25, 1990).

91 Use of Curfew, Guard Draws Little Support, Washington Post, Oct. 1, 1990, at Cl,
col.5.

SId.
'o Id. at C5.
-0l Id.
102 Id.; see supra Part 1.
103 See supra note 95. Mayor barry was one of seven candidates running for two at-large

seats on the November 6th ballot.
IN The Diane Rehm Show: Mayor Marion Barry interview, (WAMU 88.5 FM radio

broadcast, Oct. 25, 1990).
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thoroughly examined at the outset. If, as Dorsey believed, the emer-
gency was not grave enough to call out the D.C. Guard, one may
seriously question the legitimacy of the D.C. Council's emergency dec-
laration in the first place. 05 At the time of Barry's curfew and D.C.
Guard proposals, the District was setting a new homicide record for
the third straight year.' °6 In addition, Chief Fulwood's opposition to
mobilizing the D.C. Guard and curfews in particular, should give the
Mayor's office and the Council pause before drafting any new leg-
islation. The D.C. government should consider how effective any cur-
few will be if the District's top law enforcement officer opposes such
legislation. Moreover, the Mayor's pronouncement just two weeks be-
fore the election indicated that political motives rather than a sudden
emergency provided a primary basis for his plan. Further, Barry's pro-
posed curfew, which covered everyone in certain drug-torn neigh-
borhoods, suggested a tacit recognition that placing another juvenile
curfew before the district court would be futile. Finally, Barry's plans,
if adopted, will have to be implemented by Mayor Sharon Pratt Dixon
and the Council.'0 7

Other developments also suggest that passage of a new curfew bill
is not likely. First, Mayor Dixon has given the District's $300 million
budget deficit top priority. Mayor Dixon has recently stated that
"nothing is sacrosanct" and ordered a thirteen million dollar reduc-
tion in the police department's $257 million budget for fiscal 1991.101,
In fact, the Rivlin Commission report, an independent study of the
District's personnel practices, recommended that 1,608 officers city-
wide should be eliminated in order to save $334 million over the next
five years. 1°9 Whether or not such recommendations are adopted,"10

101 See supra Part I.
06 D.C. Homicides, at 436, Set 3rd Straight Record, Washington Post, Nov. 24, 1990, at

Al, A8; Washington Area's 703 Homicides in 1990 Set a Record, Washington Post, Jan. 2,
1991, at A6, col.4.

,o Barry was sentenced to six months in prison for cocaine possession in late October.
Washington Post, Oct. 26, 1990, at Al. Moreover, he lost the November council election.
Washington Post, Nov. 7, 1990, at Al; his mayoral term ended on January 1, 1990. The
Diane Rehm Show: Mayor Marion Barry Interview, (WAMU 88.5 FM radio broadcast, Oct.
25, 1990).

101 Dixon Asks $130 Million in District Budget Cuts, Washington Post, Jan. 4, 1991, at
Al, col.1.

09 D.C. Police Staffing: Is There Safety In Numbers?, Washington Post, Dec. 17, 1990,
at Al, col.2, A4, col.4.

110 Id. Chief Fulwood disagrees with such reductions. He contends that measuring the
amount of crime avoided when officers are around is impossible to calculate. Moreover, such
reductions would be a "tough sell" politically.
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.most would agree that placing the police force, whatever its optimum
size, into "a babysitting mode"' H would not serve the city's interests.

Most importantly, during the first nine months of 1990, a sig-
nificant decline in drug arrests in the Washington area and the District
in particular, suggested that in many instances that drug dealing has
shifted inside." 2 In D.C., for example, approximately half of the ninety
open-air drug markets that thrived during the last two years are less
active or have shut down. Several tactics, such as joint local and fed-
eral investigations, "jump out" squads, "reverse sting" operations,
and neighborhood activism have forced dealers to operate more fre-
quently from crack houses. As a result, local police departments are
placing more emphasis on obtaining search warrants." 3

Given these trends and the increasing reliance on search warrants,
the continued insistence on curfews is unwarranted. The District should
discard any plans to revive such politically expedient and ineffective
legislation. No sound basis ever existed for the Temporary Curfew
Emergency Act of 1989, and, therefore, misguided notions about com-
bating complex and serious social problems with curfews should be
abandoned. "14

CONCLUSION
The Temporary Curfew Emergency Act of 1989 failed to meet

recognized legal standards for an emergency. The Act also failed to
justify the infringement of minors' fundamental freedoms based upon
the Bellotti three part test. Although the district court decisively struck
down the curfew ordinance on several first and fifth amendment
grounds, the court's decision should have explicitly ruled upon all the
constitutional shortcomings of the Act, especially the unduly burden-
some nature of the registration requirement on protected activities.

Temporary Curfew Emergency Act of 1989 Emergency Declaration Resolution of 1989,
8th Council Period, 10th Leg. Meeting, 257 (transcript Apr. 4, 1989).

,,2 Drug Arrests Down, Washington Post, Nov. 19, 1990, at Al, col.l. (reporting a 15%
drop in D.C. drug arrests).

"I Id. A "reverse sting" is one in which the police sell to, instead of buy from, suspected
drug addicts.

114 U.S. Survey Shows Sharp Drop in Illegal Drug Use, Washington Post, Dec. 20, 1990,
at A20, col.3. Concerning the complex issues facing the District, Cynthia Harris, special
assistant to Mayor Barry, recently stated: "I think we may have erred early on by thinking
that if we solve the drug crisis we would solve the homicides .... When we're talking about
homicides, we're talking about violence, conflict resolution, firearm use and other social issues
that far, far exceed drug use and abuse."
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Such a comprehensive ruling would have promoted legislative and ju-
dicial economy by giving the City Council notice that many of the
plaintiffs' claims, which where only mentioned by the court, would
have also justified its holding. If given explicit notice, the Council
would have been required to examine future statutes which restrict
many fundamental rights with scrutiny before subjecting them to ju-
dicial review.

Attempts to cure the constitutional defects of the Act through
deletions, modifications, and additions should be viewed with skep-
ticism by the district court. Localities which pass curfews often base
their actions on quantitative grounds: since the state has limited mi-
nors in other ways it can legitimately restrict additional activities.
However, most laws which restrict or regulate juvenile activities, such
as driving and drinking statutes, do not involve fundamental liberties.
Courts, therefore, should take a qualitative look at the juvenile rights
which the state curtails and ask why and how such rights are restricted.
Courts should recognize that choosing to move about freely and to
associate with peers, despite its incidental harms, is different from
genuine dilemmas faced by minors, such as abortion at issue in Bel-
lotti.

As the D.C. Council searches to find a statute which satisfies con-
stitutional requirements, it will reluctantly acknowledge that the Act's
premise-protecting minors by keeping them in their homes-erodes
with each new exemption. Arguably, the more modifications that are
made, the less minors may be restricted. In the vast majority of con-
stitutional cases, the central question focuses upon the validity of leg-
islative means to achieve necessary and laudable goals, such as the
eradication of drug trafficking and associated violent crime. The D.C.
curfew ordinance, however, was an impermissible method because it
egregiously intruded upon constitutional rights and could not have
been effective in advancing substantial or compelling governmental
interests. The curfew represented another example of the perils posed
by ill-considered emergency legislation."'

"I For illustrations of the dangers of hastily passed emergency legislation see Hirabayashi
v. United States, 320 U.S. 81 (1943) (upholding conviction for violating discriminatory curfew);
and Korematsu v. United States, 323 U.S. 214 (1944) (upholding conviction for violating
exclusion orders). See also United States v. Hohri, 482 U.S. 64 (1987). The deprivation of
fundamental liberties and property rights of Japanese-Americans during World War II is a
commonly known fact. Finally, after four and a half decades, Congress passed the United
States Citizens of Japanese Ancestry and Resident Japanese Aliens - Civil Liberties Act of
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In essence, a curfew "is an attempt to shelter juveniles from some
unspecified future harm - an attempt that simultaneously forecloses
many beneficial opportunities." 11 6 Curfew ordinances often "so egre-
giously intrude[. . . upon constitutional [rights] that it is impossible
to [separate] permissible applications from impermissible applica-
tions." 11 7 The curfew in Johnson v. Opelousas,I" 8 was struck down
because it was overbroad and only allowed minors to leave home dur-
ing an emergency. The D.C. Council imprecisely patterned its curfew
ordinance after the curfew upheld in Bykofsky. The pattern in curfew
cases is evident: each succeeding local government mirrors, extends,
subtracts or adds to previous ordinances - searching for a judicial
stamp of constitutionality. Implicit in such a process is that no ac-
curate line can be drawn between minimum and maximum consti-
tutional rights - the search for a lowest common denominator of
fundamental freedoms acceptable to courts proves elusive. The fram-
ers recognized the futility and danger of creating a shopping list of
rights and drafted the first amendment in broad language to protect
against the evils of strict construction based upon barren enumera-
tion. 119

Martin P. Hogan

1988, Pub. L. No. 100-383, §§ 101-110, 102 Stat. 904 (1989), which provided a national
apology and directed the Attorney General to make redress payments to U.S. citizens and
permanent resident aliens of Japanese ancestry who were forcibly relocated or interned during
World War I. The government must pay particular attention to constitutional rights, especially
in times of a purported emergency; otherwise it will later regret unwise and exceedingly harmful
legislation.

16 Waters, 711 F. Supp. at 1137.
"I Id. at 1133 (citing Secretary of State of Maryland v. Munson, 467 U.S. 947, 965-68

(1984)).
"1 658 F.2d 1065 (5th Cir. 1981).
119 See C. ANDREWS, TBE COLONIAL PERIOD IN AMERIcAN HISTORY, 1, 344-99 (1934). See

also supra notes 34-39 and accompanying text.
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APPENDIX A
Codification, District of Columbia

Code (1989)
AN ACT

To impose, on a emergency basis, a curfew on minors in the District
of Columbia.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF
COLUMBIA, That this act may be cited as "Temporary Curfew
Emergency Act of 1989".
Sec. 2. Definitions.
(a) "Parent" means a natural or adoptive parent or any person who
has legal custody by court order or by marriage.
(b) "Minor" means any person under the age of 18 years, but does
not include a judicially emancipated minor.
(c) "Narcotic trafficking" means the act of engaging in any prohibited
activity related to narcotic drugs or controlled substances as defined
in the District of Columbia Uniform Controlled Substances Act of
1981, effective August 5, 1981 (D.C. Law 4-29; D.C.CoDE, sec. 33-501
et seq.).
Sec. 3. Purpose.
(a) The purpose of this act is to protect the welfare of minors by:
(1) Reducing the likelihood that minors will be the victims of criminal
acts during the curfew hours;
(2) Reducing the likelihood that minors will become involved in crim-
inal acts or exposed to drug trafficking during the curfew hours; and
(3) Aiding parents in carrying out their responsibility to exercise rea-
sonable supervision of the minors entrusted to their care.
Sec 4. Curfew; authority and enforcement.
(a) The Council of the District of Columbia ("Council") imposed a
curfew on minors in the District of Columbia ("District") between
the hours of 11:00 p.m. and 6:00 a.m. each day, except that on Friday
and Saturday evenings the curfew shall commence at 11:59 p.m.
("curfew hours").
(b) It shall be unlawful for a parent knowingly to permit or, by neg-
ligent failure to exercise reasonable control, allow his or her minor
child to remain on any street, sidewalk, park or other outdoor public
place within the District during curfew hours.
(c) It shall be unlawful for any minor to remain in or upon any street,
sidewalk, park, or other outdoor public place in the District during
the curfew hours.
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(d) This section shall not apply:
(1) When a minor is accompanied by a parent;
(2) When a minor is returning home by way of a direct route from
an activity that is sponsored by an educational, religious, or non-profit
organization within 60 minutes of the termination of the activity, if
the activity has been registered with the Mayor in advance;
(3) When a minor is traveling in a motor vehicle;
(4) When a minor is acting with the scope of legitimate employment
pursuant to An Act to regulate the employment of minors within the
District of Columbia, approved May 29, 1928 (45 Stat. 998; D.C. CODE,
sec. 36-501 et seq.), and the minor has in his or her possession a copy
of a valid work or theatrical permit or an affidavit from the employer;
or

(5) When due to reasonable necessity;
(a) A minor who is a custodial parent is engaged in an emergency

errand that is directly related to the health or safety of his or her. child
and the minor describes the nature of the health or safety emergency;
or
(b) A minor is engaged in an emergency errand and the minor has in
his or her possession, if practicable, a written statement that the errand
is directly related to the health or safety of the parent or family mem-
ber and that describes the nature of the errand and the health or safety
emergency.
(e) If a police officer determines, based on all the information rea-
sonably available, including any information offered by the person,
that the person is under the age of 18 years, remains in or upon a
street, park, or other outdoor public place in the District during the
curfew hours, and none of the exceptions set forth in section 4 applies,
the police offers shall take the person to the nearest available Police
district headquarters. The police officer shall not handcuff the person
when taking him or her to the nearest Police District headquarters as
a result of a violation of this act.
(f) A minor who violates this act shall be detained by the Metropolitan
Police force at the nearest available Police District headquarters and
released into the custody of the minor's parent. or an adult person
acting in loco parentis with respect to the minor shall not be taken
into custody for violation of this act while returning home with the
person acting in loco parentis. If no one claims responsibility for the
minor, the minor shall be detained at the nearest available police dis-
trict headquarters in a room that is not a cell or placed in the custody
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of the appropriated official of the Family Services Administration of
the Department of Human Services and released at 6:00 a.m. that
morning.
(g) A parent who violates this act shall be subject to a fine of not more
than $100 for the second offense or $300 for nay subsequent offense.
No person shall be fined for the first violation of this act.
Sec. 5. Review Process.
(a) Five days, excluding Saturdays, Sundays, holidays and days of
Council recess, prior to the expiration of this act, the Mayor shall
report to the Council on the curfew's effectiveness and shall rec-
ommend that the curfew for minors either be continued or discon-
tinued.
(b) Criteria by which effectiveness shall be measured include monthly
statistics, by ward and police precinct, on:
(1) The number of minors detained and the number of persons fined
as a result of a violation of this act;
(2) The number of criminal homicides and other narcotic trafficking
related crimes of violence committed during the time that this act is
in effect, by age and time of day; and
(3) The number of minors injured during the curfew hours as a result
of crime and the cause of each injury.
Sec. 6. Records sealed.
Any law enforcement records or files of a minor attendant to a vi-
olation of this act shall be sealed by the Metropolitan Police force
when the minor reaches the age of majority.
Sec. 7. Repeal

The Short Term Curfew Emergency Act of 1989, effective March
15, 1989 (D.C. Act 8-5; to be codified at D.C. CODE sec. 6-1509 et
seq.), is repealed.
Sec. 8. This act shall take effect upon its enactment (approval by the
Mayor, or in the event of a veto by the Mayor, override of the veto
by the Council) and shall remain in effect for no longer than 90 days,
as provided for emergency acts of the Council of the District of Co-
lumbia in section 412(a) of the District of Columbia Self-Government
and Governmental Reorganization Act, approved December 24, 1973
(87 Stat. 788; D.C. CODE, sec. 1-229(a)).
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