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INTRODUCTION

Judicial review refers to the role of the judiciary when it is called
upon by a litigant to nullify or declare void a law enacted by the leg-
islative branch, or to require or prohibit some action of the executive
branch of government. Judicial review, as we know it in the United
States, has always been at the heart of legal and political controversy.
In this lecture I will discuss judicial review and its relationship to the
protection of civil liberties and civil rights in the United States, with
a brief comparison to other legal systems.

I. THE UNITED STATES COURT SYSTEM
Before addressing the intricacies of judicial review, it is necessary

to briefly outline our nation's court system. The United States has a
dual court system comprised of federal and state courts. Generally,
federal courts are constitutionally empowered to hear cases involving
a "federal question" - those cases where a litigant's right to relief
is dependent upon a federal statute, regulation, treaty, or federal con-
stitutional right. Federal courts also have jurisdiction over matters
arising out of state law where the plaintiff and defendant are citizens
of different states or nations and the amount in controversy exceeds
$50,000.'

The state courts of our fifty states have jurisdiction to hear cases
arising under the laws of those states, and on occasion these courts
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also apply federal law. When a case comes before a court, and the
case offers a constitutional question, the mandate of both state and
federal courts is the same: to determine what the United States Con-
stitution permits or forbids. This idea of having nonspecialized, broad
jurisdiction where courts interpret and apply constitutional principles
is not a universally shared concept.

In some civil law countries like West Germany, Austria, and Italy,
the court systems include specialized constitutional courts that are sep-
arate from other courts. When a German civil or criminal court is
presented with a question of the constitutionality of a statute, that
court must refer the question to the Bundesverfassungsgericht, Ger-
many's constitutional court for resolution. 2

The state trial court in which I sit - the circuit court -has ju-
risdiction over civil, criminal, and chancery matters, and appeals from
lower trial courts. The circuit court is vested with the responsibility
for interpreting and applying our state constitution, and the federal
Constitution, to the case at hand. Of course, many of the circuit court's
decisions are subject to appeal to higher state courts, and the ultimate
authority on any question of federal constitutional law lies with the
United States Supreme Court.

II. POPULAR CONCEPTS OF JUDICIAL REVIEW

In many of the cases heard, a judge in the circuit court may be
called upon to decide a question of constitutional dimensions. This
is particularly true in criminal cases where courts will scrutinize police
procedure, from the time a suspect is stopped through his or her pre-
sentment before the court to answer the charge. In many cases, defense
counsel will attempt to persuade the court that the procedures em-
ployed by the police violated the client's constitutional rights and
therefore the evidence obtained by the police in violation of those rights
should not be considered by the court. If the evidence is crucial to
the prosecution's case, the exclusion of that evidence often will result
in dismissal of the charges, regardless of whether the suspect is guilty
of the crime.

A popular example of how this concept operates can be seen on
many police or detective dramas on American television. When sus-

2 M. CAPPELLETTI, THE JUDICIAL PROCESS IN COMPARATIVE PERSPECTIVE 186-87 (1989);
M.A. GLENDON, M.W. GORDON, C. OsAKWE, COMPARATIVE LEGAL TRADITIONS, 58-59 (1982).
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pects are arrested, one of the first things that happens is they are read
the "Miranda" warning, beginning with "you have the right to remain
silent . . .,"I These constitutional rights, of which a suspect must be
advised, include the right not to be compelled to incriminate one's self
when talking to the police, and the right to have a lawyer present when
being questioned.

This concept that a criminal suspect must be read his or her rights
is so embedded in American popular culture, that any school-age child
who watches television, or anyone who goes to the movies, is familiar
with the Miranda warnings. The failure of the police to read a suspect
his or her "rights" can have dire consequences for the case when it
goes to court. If a court finds that the police questioned a suspect who
is in custody without first having advised the suspect of his or her
Miranda rights, and if the police fail to obtain the suspect's voluntary,
knowing, and intelligent waiver of the suspect's constitutional right
to remain silent and right to have counsel present, then a court would
be obligated to suppress any confession of the crime made by the sus-
pect as a result of the police questioning.

The text of the Constitution does not expressly require a court
to exclude evidence obtained by the police when a suspect's rights are
violated. In fact, there is nothing at all in the Constitution which pro-
vides a specific remedy for this type of constitutional transgression.

So, where does the judiciary derive this awesome power to dis-
regard the obvious evidence of one's guilt if this power is not expressly
set out in the Constitution? To answer that question, it is necessary
to look at the authority with which the court reviews the acts of other
departments of government.

III. THE HISTORY OF JUDICIAL REVIEW IN THE UNITED
STATES

The state courts, rather than the federal courts, first applied the
concept of judicial review. Even before the United States Supreme
Court recognized judicial review, there were at least eight cases from
state courts that asserted this power. 4 One such case, perhaps the most
significant, was Commonwealth v. Caton, a Virginia case decided in
1782.1

1 Miranda v. Arizona, 384 U.S. 436, 469 (1966).
4 B. SCHWARTZ, THE BILL OF RIGHTS 403 (1971).
1 8 Va. (4 Call) 5 (1782).
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In Caton, Judge George Wythe6 was called upon to decide the
validity of a resolution of the Virginia House of Delegates which would
pardon three persons convicted of treason. 7 Although his opinion was
concerned with the Virginia Constitution, he was clearly applying the
principles of judicial review to the resolution in question. With notable
rhetorical flourish, Judge Wythe said: "I, in administering the public
justice of the country, will meet the united powers at my seat in this
tribunal; and pointing to the Constitution, will say to them, here is
the limit of your authority, and hither shall you go, but no further."'

Judicial review has a history that precedes the nation. The Caton
case was decided five years before the federal Constitution was drafted,
and over twenty years before the United States Supreme Court for-
mally recognized judicial review. Given this background, it should come
as no surprise that the 1803 case opinion establishing judicial review
on the national level, Marbury v. Madison,9 was written by Chief Justice
John Marshall.

In his decision, Chief Justice Marshall simply stated: "It is em-
phatically the province and duty of the judicial department to say what
the law is." 10 Marshall reasoned that the legislative branch had only
those powers as defined in the Constitution. Therefore, if a law en-
acted by the legislative branch was contrary to the Constitution, then
such a law was void, and the judiciary had the responsibility to say
so. In other words, Marshall invoked the principle of lex superior der-
ogat legi inferiori, or the higher law prevails over the lower law." But
even the most ardent supporter of judicial review probably would con-
cede that Marshall was "skating on thin ice" when he declared the
authority of the judiciary to decide constitutional questions when the
Constitution itself was silent on this subject. Yet, today, few people
in the United States would seriously dispute as a general proposition
the authority of the judiciary to invalidate laws enacted by the leg-
islature, or to stop the police or other government officials from vi-

6 Judge George Wythe was the first American law professor. He taught John Marshall,
who later became Chief Justice of the United States Supreme Court, at the College of William
and Mary in Williamsburg about the same time the Caton decision was written. Schwartz,
supra, note 4, at 404; Letter from Judge Frank Ceresi to Marcus D. Williams (Feb. 8, 1990).

Caton, 8 Va. (4 Call) at 5.
1 Id. at 8.
9 5 U.S. (1 Cranch) 137 (1803).

I0 Id. at 177.
" CAPPELLETIS, supra, note 2, at 135.
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olating the rights of those whose actions are protected by the
Constitution of the United States.

What is fiercely debated, however, is the extent to which the ju-
diciary exercises its prerogative to set aside legislative acts or to compel
or rebuff executive action. Although it has been over 200 years since
the founders wrote Article III and Article VI of the Constitution, which
respectively provide for the creation of the federal judiciary and the
supremacy of the Constitution over all other laws, 12 there exists today
a robust debate concerning the parameters of the judiciary's power
to interpret and declare what the Constitution means and what it re-
quires.

A recent example of this ongoing debate involved the 1987 nom-
ination of Judge Robert H. Bork to the United States Supreme Court.
Under Article II of the Constitution, the President has the authority
to nominate a candidate for the Supreme Court, but the Senate must
approve by giving its advice and consent to any Supreme Court nom-
ination that the President makes. The nomination hearings before the
Senate Judiciary Committee contained a great deal of discussion on
constitutional rights and liberties. Judge Bork apparently expressed a
more restrictive view of the constitutional "right to privacy" than that
held by the majority of senators on the panel.

In their findings, the Senate Judiciary Committee said: "The com-
mittee believes that Judge Bork's position on the right to privacy ex-
poses a fundamentally inappropriate conception of what the
Constitution means. Judge Bork's failure to acknowledge the 'right
to be let alone' illuminates his entire judicial philosophy."' 3 The phi-
losophy alluded to by the senators refers to what they considered to
be Judge Bork's narrow concept of liberties contained in the Con-
stitution.' 4 He believed that judges should refrain from reading rights
and liberties into the Constitution that are not expressly set forth or
intended by the Constitution's framers. 5 Although the Senate rejected
Judge Bork's nomination to the Supreme Court, the question of how

2 U.S. CONST. art. I and art. IV. See generally Smith v. O'Grady, 312 U.S. 329 (1941).
" SENATE COMM. ON THE JUDICIARY, NOMINATION OF ROBERT H. BORK TO BE AN ASSOCIATE

JUSTICE OF THE UNITED STATES SUPREME COURT, S. REP. No. 7, 100th Cong., 1st Sess. 36
(1987).

Id. 206.
" Id. at 30-49. For an expansive treatment of his constitutional philosophy, see R. BoRK,

THE TEMPTING OF AMERICA (1990).
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far judges are permitted to "find" implied rights in the Constitution
continues to be of concern.

Modern constitutional debates encompass not only how judges
determine the meaning of the Constitution, but also how remedies are
fashioned for the violation of a constitutional right. For example, the
exclusionary rule, which precludes the introduction of evidence ob-
tained in violation of one's constitutional rights, is a judicial remedy
not mentioned in the Constitution. Court-ordered busing to remedy
de jure segregation in public schools is another example of such a
remedy.

Despite all of the debate on whether courts exercise their powers
of judicial review wisely, the courts' authority to invalidate govern-
mental actions which are repugnant to the Constitution is still rec-
ognized and accepted.

IV. JUDICIAL REVIEW: CIVIL LIBERTIES AND IMPLIED
RIGHTS

Perhaps the most important use of the power of judicial review
has been in the interpretation of civil liberties and civil rights contained
in the Constitution. The civil liberties and rights found in the Con-
stitution include freedom of the press, freedom of speech, freedom
of religion, freedom of assembly, freedom of association, the right
to privacy, the equal protection of the law, and the right to due proc-
ess. Not all of these are expressly mentioned in the Constitution. One
example is the right to privacy. A "right to privacy" is not mentioned
in any one of the first ten amendments to the Constitution which we
refer to as the Bill of Rights. But the Supreme Court has recognized
that a right of privacy exists within the "penumbras" of the Bill of
Rights.

In 1965, the Supreme Court was asked to strike down two state
statutes that prohibited anyone from using contraceptives and from
aiding, assisting, or counseling another to use contraceptives. 16 Two
executives of a private organization, the Planned Parenthood League
of Connecticut, were convicted under these statutes for giving infor-
mation, instruction, and medical advice to married persons on the best
contraceptive devices to use. They appealed their case to the Supreme
Court.

,6 Griswold v. Connecticut, 381 U.S. 479 (1965).
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The late Justice William 0. Douglas wrote the opinion for the
Court. Justice Douglas candidly said that none of the amendments in
the Bill of Rights provided an express right of privacy that could nul-
lify the state law forbidding contraceptive use. However, by looking
at other amendments in the Bill of Rights, he found that they con-
tained various guarantees of privacy. For instance, within the first
amendment, which provides for the freedoms of speech and assembly,
he also found an implicit right of association that he characterized as
being within a "zone" of privacy. He determined that the fourth
amendment, which explicitly affirms the "right of the people to be
secure in their persons, houses, papers, and effects, against unrea-
sonable searches and seizures," provided an implicit right to privacy.
He similarly found that the fifth amendment's right against self-in-
crimination encompassed a privacy concept. 17 From these amend-
ments, he extrapolated a more generalized concept of privacy.

In recognition of this right to privacy, which he found within the
penumbras of the Bill of Rights, Justice Douglas declared the con-
traceptive law unconstitutional, saying: "We deal with a right of pri-
vacy older than the Bill of Rights - older than our political parties,
older than our school system. Marriage is a coming together for better
or for worse, hopefully enduring, and intimate to the degree of being
sacred. "1

Of course, whenever the Court begins reading rights into the
Constitution which are not expressly set forth, controversy and
conflict are sure to follow. Indeed, it is hard to imagine any more
controversy and criticism than the Court received for its decision in
Roe v. Wade, 19 popularly known as the abortion rights case. In Roe
the Court again recognized that zones of privacy resided in the Con-
stitution. The Court found that a Texas statute which prohibited a
person from procuring an abortion except for the purpose of saving
the mother's life, was unconstitutional as a violation of a woman's
right to privacy. However, the Court also recognized that it is not an
absolute right and that at some point during the pregnancy, the state's
interest in regulating abortions may outweigh the right to privacy.

Although the Supreme Court decided Roe v. Wade in 1973, any
casual observer of current events in the United States knows that the

I7 Id.
Id. at 486.

,9 410 U.S. 113, reh'g denied, 410 U.S. 959 (1973).
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issue of abortion rights is alive and well. There are groups that protest
nearly every day either for or against abortion rights. And although
the parameters of the right of privacy are not clearly established, the
courts nevertheless today are extremely cautious about delving into
implied federal constitutional rights such as the right of privacy.

Just as the Supreme Court has found certain implied constitu-
tional rights, it also has formulated court-made remedies for the vi-
olation of constitutional rights in civil liberties situations. The fourth
amendment of the Constitution protects a person's privacy in his or
her home against arbitrary intrusions by the police. With few excep-
tions, a police officer who wants to enter a house where criminal con-
duct is suspected must obtain the consent of the owner to enter and
search, or the officer must secure a search warrant from a judicial
officer before a entering the premises. If the police officer does not
follow these rules, any evidence of guilt that is obtained by virtue of
the unlawful search will not be admitted into evidence by the court. 20

Thus, the unlawful search would be of no avail in the prosecution of
the crime. This result is not spelled out in the Constitution, nor is it
compelled by a particular statute. The suppression of evidence from
an unlawful search is the result of the Supreme Court's formulation
of a remedy for a violation of constitutional rights.

V. JUDICIAL REVIEW IN ENGLAND AND THE
COMMONWEALTH NATIONS

In contrast, the law of search and seizure in England is funda-
mentally different from that in the United States. While English law
generally requires the police to obtain a search warrant to enter a pri-
vate home to search for the fruits of a crime, Parliament has the power
to make exceptions to this rule and allow such searches. 21 In his In-
troduction to English Law, Phillip S. James said with regard to Eng-
land's "unwritten" Constitution that "there are no such things as
'guaranteed' rights - as there are in the U.S. Constitution - expressly
safeguarded in a document of peculiar sanctity. Since Parliament is
all-powerful it may do anything by a simple Act, and it may certainly
deprive the individual of his rights ...

20 See Mapp v. Ohio, 367 U.S. 643 (1961).
2, See Theft Act, 1968, S26; Metropolitan Police Act, 1839.
2 P.S. James, INTRODUCTION TO ENGLISH LAW 157 (10th ed. 1979).
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In the United States, if Congress or a state legislature were to
enact such an exception to the rules of search and seizure, the Supreme
Court would not be bound to follow it if it violated the Constitution's
fourth amendment. In other words, neither Congress nor the state
legislature is supreme. It is the Constitution that is the supreme law
of the land.

Of course, one of the problems with systems that do not have
judicial review of legislative acts is that civil rights and liberties remain
vulnerable to the winds of political change. If the English Parliament
decided to curtail freedom of speech, presumably no English court
could deny Parliament's right to do so. From an American standpoint,
this lack of individual review may be the weakest aspect of the English
system of government. The United States Constitution, with its careful
delineation and limitation of governmental powers, seeks to avoid this
unfettered power.

On the other hand, an Englishman may respond that the English
judge is subordinate to the will of Parliament, and that Parliament
in turn is subordinate to the will of the electorate. Any law passed
by the democratically elected Parliament, so the argument goes, should
not be subject to challenge in any other forum. Moreover, England's
tradition of recognizing personal rights and liberties precedes that of
the United States. Given cultural preferences for antiquity and con-
tinuity, any significant abrogation of fundamental rights and liberties
remains highly unlikely, notwithstanding the lack of a written con-
stitution. Other countries, like Trinidad and Tobago, have parliaments
whose powers also are subject to constitutional restraints. This po-
litical arrangement is an interesting development because some Car-
ibbean nations that were former British colonies have adopted
"Westminster" model constitutions like that of England. 23 But unlike
England, they recognize judicial review of the acts of Parliament.

Endell L. Thomas, of the University of the West Indies Law
School, made the following comments about modifications to some
of the West Indies constitutions:

What is to be noted at this point is that before that significant con-
stitutional change where un-British features were introduced into our West-
minster model base Constitution, it was not possible to challenge an act of
Parliament in our courts as being unconstitutional and therefore the rule of

23 Thomas, The Rule of Law in COMMONWEALTH CARIBBEAN LEGAL ESSAYS 269 (1982).
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law had no application to that august and supreme law-making institution
of the land.2

The Canadian Charter of Rights and Freedoms, a part of the Ca-
nadian Constitution, places Canada at a point on the spectrum some-
where between those nations whose courts exercise judicial review over
legislation, and those nations where the acts of the legislature are su-
preme. 25 In 1988, the Honorable Karen M. Weiler, a judge of the Dis-
trict Court of Ontario, spoke on the similarities and differences between
the United States and Canada on the subject of courts and consti-
tutional rights. 26 She remarked that section 52 of the Constitution of
Canada states that the Constitution is the supreme law of Canada, and
that under section 24(1) the courts are empowered to grant remedies
where an individual's rights or freedoms have been infringed. 27 How-
ever, under section 33, the Canadian Parliament or the legislature of
a province may expressly declare that its legislation shall prevail, not-
withstanding that the legislation would violate freedoms such as the
right against search and seizure, or freedom of expression. So, while
Canadians enjoy certain constitutional rights and freedoms that the
courts are bound to protect, this protection is limited because of the
power of the legislature to override judicial decisions. But there are
other rights that cannot be overridden by the legislature, such as the
right to vote, and language rights that establish English and French
as the official languages of Canada. 28

Australia is a different matter altogether. It is a country whose
constitutional concepts of judicial review have been influenced by the
United States. In the case Australian Communist Party v. Common-
wealth of Australia,29 the Australian High Court had occasion to de-
termine the constitutionality of the Communist Party Dissolution Act
of 1950, a law passed by the Australian Parliament which declared
the Communist Party unlawful and required its dissolution. Parts of
the Act placed certain legislative conclusions beyond the powers of
judicial review. The High Court invalidated the Act. Justice Wilfred

2, Id. at 274.
25 Constitution Act, 1982.
2 K.M. Weiler, Remarks at the North American Judges Association Annual Meeting,

"Of Courts and Constitutional Rights" (Oct. 10, 1988), reprinted in 25 COURT REv. 6 (Fall
1988).

17 Id. at 8.
2 Id.
'9 83 C.L.R I (Aust. 1950).
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K. Fulligar of that Court said that a law such as this Act could "clearly
be passed by the Parliament of the United Kingdom or of any of the
Australian States." 30 Justice Fulligar went on to cite as persuasive au-
thority the case of Marbury v. Madison,3 which establishes judicial
review in the United States. He said, "[I1n our system the principle
of Marbury v. Madison is accepted as axiomatic, modified in varying
degrees in various cases [but never excluded]." 3 2

VI. JUDICIAL REVIEW AND THE EXECUTIVE BRANCH

Although many constitutional cases have involved judicial review
of legislation, there have been important - and even dramatic - in-
stances of judicial review of the actions of the President of the United
States and of the executive branch of government. Two of the more
well-known cases occurred during the presidency of Richard M. Nixon
in the early 1970s.

One such case, New York Times Co. v. United States," involved
the adjudication of free press rights against potential threats to na-
tional security. While the war in Vietnam raged in the late 1960s and
early 1970s, many Americans were actively opposed to continued United
States involvement there. Daniel Ellsberg, a government consultant,
was entrusted with a highly sensitive and critical United States De-
partment of Defense report entitled the "History of U.S. Decision-
Making Process on Viet Nam Policy." 3 4 These documents, which were
collectively known as the "Pentagon Papers," contained a critical study
of military and diplomatic operations of the war in Vietnam and were
considered by the government to be "security sensitive" materials.35

Mr. Ellsberg copied these papers and made them available to the press.
When the New York Times and the Washington Post sought to publish
the Pentagon Papers, the government went to court seeking to enjoin
publication arguing that publication of the papers would prejudice
national security in its conduct of the war.36 Furthermore, the gov-

o Id. at 262.
31 5 U.S. (1 Cranch) 137 (1803).
32 Austrialian Communist Party, 83 C.L.R at 262-63.
"' 403 U.S. 713 (1971).

A. Cox, THE COURT AND THE CONSTITUTION 226-27 (1987).
11 Id. Professor Cox notes that publication of such materials in Britain would have been

prohibited by the Official Secrets Act. Id. at 227.
31 Id. at 226-27.
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ernment stated that the Court should recognize the executive's inherent
power to halt publication.

The Supreme Court ruled that the government had failed to meet
its burden of showing justification for a prior restraint on the press.
The Court noted that "any system of prior restraints of expression
comes to this Court bearing a heavy presumption against its consti-
tutional validity." '3 7 The Justices were by no means unanimous in pro-
viding the rationale for the result. Several believed that without
congressional authorization, the government could not stop the pub-
lication. Other Justices reasoned that with or without legislation, any
prior restraint would violate the Constitution.3"

In the second case, United States v. Nixon,3 9 a district court issued
a subpoena for certain tape recordings and documents of conversa-
tions between President Nixon and his advisors so that they could be
used at a criminal trial involving the former Attorney General, John
Mitchell. This criminal trial was one of the "Watergate" trials. The
President asked the court to quash the subpoena on the claim of ex-
ecutive privilege. When the matter came before the Supreme Court,
the President's counsel argued that the separation of powers doctrine
precluded judicial review of a President's claim of absolute privilege
and that if there is no absolute privilege, then the Court should hold
that privilege prevails over any subpoena.40 The Court rejected the
President's claim of absolute privilege from judicial review. But the
Court did recognize a qualified privilege which involved the weighing
of the executive's need for confidentiality of presidential communi-
cations generally, against the need for production of relevant material
for use in a specific criminal proceeding.

Both of these cases demonstrate the central role that judicial re-
view plays in determining the parameters of executive responsibility
in matters such as these.

VII. JUDICIAL REVIEW AND CIVIL RIGHTS
Thus far, my emphasis has been on the role of judicial review

in the protection of civil liberties. However, judicial review has also

17 New York Times, 403 U.S. at 714 (quoting Bantam Books, Inc. v. Sullivan, 372 U.S.
58, 70 (1963)).

Id. at 713. (Black, J., Douglas, J., and Marshall, J., concurring).
418 U.S. 683 (1974).
Id. at 705-06.
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played a central and vital role in the development and protection of
civil rights.

The history of the United States Constitution is also the history
of the African-American in the United States. The courts seem to have
always been at the center of controversy where the constitutional rights
of minority groups are concerned. In the nineteenth century, the Su-
preme Court came down forcefully on the side of minimizing and even
denying the rights of African-Americans, while in this century we have
seen a more expansive interpretation of constitutional rights. The Con-
stitution of 1787 did not include slaves, women, and Native Americans
within its protections. And even later, when the Bill of Rights was
incorporated in the Constitution, none of the amendments extended
civil rights and liberties to African-Americans or women or Native
Americans.

The judiciary of the 1700s and 1800s did little to breathe life into
the clearly expressed, but unfulfilled, promises of the Constitution.
Perhaps one of the lowest points in constitutional adjudication was
the case Dred Scott v. Sanford,4' decided by the Supreme Court in
1857. The infamous words of Justice Taney regarding the status of
blacks have a jarring ring to twentieth century ears. Yet his words
conveyed what he believed was the intent of the framers of the Con-
stitution:

They had for more than a century before been regarded as beings of
an inferior order, and altogether unfit to associate with the white race...
and so far inferior, that they had no rights which the white man was bound
to respect; and that the negro might justly and lawfully be reduced to slavery
for his benefit.42

Soon after those words were written, the United States entered
into the Civil War, one of the most terrible and emotional conflicts
in American history. It was not until after the Civil War that there
was a constitutional response to the Dred Scott decision 3.4  The thir-
teenth amendment to the Constitution abolished slavery, while the
fourteenth amendment provided former slaves with due process of
law, and the equal protection of the law." But the mere adoption of

4, 60 U.S. (19 How.) 393 (1857).
42 Id. at 407.
, Cox, supra note 34, at 252.
" Section 1 of the thirteenth amendment provides that:

1990]



Cwvii RIGHTS LAW JOURNAL

these amendments did not provide the freedom and equality that was
expected of them.

Congress enacted the Civil Rights Act of 1875 which guaranteed
all persons, regardless of race or color, the full and equal enjoyment
of public accommodations. The practice of providing separate trans-
portation, lodging, and eating facilities for blacks and whites was so
prevalent in the southern region of the United States, that blacks could
not engage in their everyday affairs without being affected. Although
this legislation, enacted pursuant to the fourteenth amendment, was
to break down the barriers of racial discrimination in public life, the
Supreme Court held the Act unconstitutional. The Court said that the
fourteenth amendment prohibited only state action which discrimi-
nated against freedmen, and that without the presence of state action
the fourteenth amendment did not empower Congress to prohibit pri-
vate social and economic discrimination.4 5

In 1896, the Supreme Court formally recognized the separation
of the races and gave the practice its constitutional blessing in what
is called the "separate but equal" doctrine, announced in the case of
Plessy v. Ferguson.4 6 In Plessy, the Court could find no fourteenth
amendment problem with state laws requiring that separate but equal
public accommodations be provided for blacks and whites. After Plessy,
many states enacted "separate but equal" laws that prohibited or reg-
ulated even the most casual contact between the races.47

My late grandfather Bertram W. Doyle, a professor of sociology
at Fisk University in Tennessee, wrote a book entitled The Etiquette
of Race Relations in the South: A Study in Social Control, published
in 1937.41 In this book, he wrote about customs and the politics of
race relations after the Civil War:

"Neither slavery nor involuntary servitude, except as a punishment for crime whereof
the party shall have been duly convicted, shall exist within the United States, or any
place subject to their jurisdiction."

The fourteenth amendment provides, in relevant part, that "no State shall make
or enforce any law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.

11 The Court made this pronouncement in several cases that were consolidated and
referred to collectively as the Civil Rights Cases, 109 U.S. 3 (1883). See Cox, supra note 34,
at 253.

- 163 U.S. 537 (1896).
47 Cox, supra note 34 at 254.
4 B.W. DOYLE, THE ETIQUETTE OF RACE RELATIONS IN THE SOUTH: A STUDY IN SOCIAL

CONTROL (1937).
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From thenceforth, according to the best light of the South, the two races
might walk in the same direction, but they must walk separately. The su-
periority of the white man was to be admitted by the Negro whenever the
latter found it necessary to associate with white people . . .49

... . [Mloreover, the racial code was bound up with the bitter political
struggle, in which the North, through the Civil Rights bills, had sought to
impose its own mores upon the South. It was at least logical to assume that,
if the moral order of the South had been disturbed by political action and
legislative enactment, it could by these same means be re-established. Hence,
when the South realized that political power was actually restored, a veritable
deluge of legislation ensued looking to regulation of contacts between white
and colored persons.5 0

It would be fifty-eight years before the Supreme Court repudiated
its separate but equal decision in Plessy v. Ferguson. When it did re-
pudiate Plessy, the Court formally opened the door on a new era in
race relations in the United States. In the 1954 case Brown v. Board
of Education,5 the Supreme Court unanimously ruled that the equal
protection clause of the fourteenth amendment forbade racial seg-
regation in the public schools, and in doing so, overturned its own
precedent - the "separate but equal" doctrine.5 2

Although the Brown decision broke down state-mandated barriers
of discrimination, private discrimination remained untouched. While
the states could not enforce segregation laws because of Brown, pri-
vate discrimination in restaurants, lodging and other privately-owned
facilities was not affected by the decision. Those in the civil rights
movement realized that if progress was to continue, then the legislative
branch would have to act.

,9 Id. at 134.
50 Id. at 136-37.

347 U.S. 483 (1954).
52 Thurgood Marshall, one of the principal lawyers in the Brown case, is currently a

Supreme Court Justice and is the first African-American to sit on the Supreme Court. As a
civil rights lawyer, Marshall argued many cases on behalf of African-Americans, and often
risked his life for his unpopular views.

As counsel for the National Association for the Advancement of Colored People (NAACP),
he argued 32 cases before the Supreme Court and won all but three of them. As United States
Solicitor General, Marshall argued another 19 cases before the Supreme Court on behalf of
the United States government and won all but five of them. Marshall's knowledge of
constitutional law was world-renowned. In 1960, he was asked to participate in the drafting
of a constitution for the soon-to-be independent Republic of Kenya.

See Williams, Marshall's Law, WASmENGTON POST MAG., Jan. 7, 1990 at 12,15,27. See
also C.A. BARNES, MEN OF THE SUPREME COURT: PROFnES OF THE JUSTICES 105 (1978).
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Congress did act by passing the Civil Rights Act of 1964 to ad-
dress, among other things, the problem of racial discrimination by
private parties which denied blacks the use of accommodations open
to the public. This new Act was quickly challenged in court." Unlike
the Civil Rights Act of 1875, which was enacted upon the authority
of the fourteenth amendment, Title VII of the Civil Rights Act of 1964
was based on the commerce clause of article I, section 8 of the Con-
stitution which enables Congress to regulate interstate commerce. The
Supreme Court found that the commerce clause was a legitimate basis
for Congress to prohibit racially discriminatory practices of firms whose
business affected interstate commerce.

CONCLUSION

Throughout America's history, the power of the courts to in-
validate the acts of other branches of the federal government, and the
actions of state governments, have been vigorously debated. In times
of change there have been calls for the removal of judges when court
decisions have proved unpopular and have gone against popular be-
liefs. 54 Nonetheless, judges and judicial review have withstood criticism
and retained their popular legitimacy.

Although courts have been in the vanguard of protecting and in-
terpreting civil rights and liberties in the Constitution, they have by
no means solved the social and economic problems that the Consti-
tution seeks to address. Court battles continue on questions of racial
equality, the rights of women, privacy, speech, and protections against
unreasonable searches and seizures. Some of these questions, while
presented as legal matters to our courts, are problems that courts alone
cannot solve. However, the courts in this century have chosen to con-
front rather than avoid our most perplexing problems, and thereby
ventured to provide us with solutions.

The principle of judicial review is a necessary adjunct to our con-
stitutional form of limited government. When the famous Virginia
statesman James Madison, the former President and one of the fram-
ers of the Constitution, proposed adding the Bill of Rights to the Con-

" See, e.g., Heart of Atlanta v. United States, 379 U.S. 241 (1964); Katzenbach v.
McClung, 379 U.S. 241 (1964).

5 See C.A. BARNES, supra note 52, at 67, which discusses the movement for impeachment
against Justice William O. Douglas, in part for his unpopular judicial views. He was never
impeached.
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stitution, he said the following about the role of judicial review in the
protection of constitutional rights: "Independent tribunals of Justice
will consider themselves in a peculiar manner the guardian of those
rights."55 Indeed, the judicial branch of government, with the power
of judicial review, is uniquely positioned to undertake and discharge
this most important of all tasks in the preservation of liberty and jus-
tice.

11 I Annals of Congress 439 (1789), (quoted in A. Cox, supra, note 34, at 372).
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