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INTRODUCTION

To further advance basic constitutional freedoms, in 1982, Con-
gress amended Section 2 of the Voting Rights Act of 19651 (the Act)
in order to bar any state electoral process "which results in a denial
or abridgement of the right of any citizen of the United States to vote
on account of race or color." No intent to discriminate need be shown
to establish a violation. 2

At the same time, Congress provided that nothing in the Act
"establishes a right to have members of a protected class elected in
numbers equal to their proportion in the population." Thus, dispro-
portionate representation of a minority group is in itself insufficient
to establish a violation.3

* Jack Quinn is a partner at Arnold & Porter. Jonathan B. Sallet is a partner at Jenner
& Block. Donald J. Simon is a partner at Sonosky, Chambers, Sachse & Endreson. The
authors are redistricting counsel to IMPAC 2000, and in that capacity provide legal advice to
Democratic Members of Congress. The authors would like to thank Julie Schrager of Arnold
& Porter and Scott A. Sinder of Jenner & Block for their contributions to this article.

42 U.S.C. § 1973.
2 See also Garza v. County of Los Angeles, 918 F.2d 763 (9th Cir. 1990), cert. denied,

__U.S. -, IIl S. Ct. 681 (1991). Before the 1982 amendments, the Supreme Court had
held that § 2 simply mirrored the fifteenth amendment to the Constitution and, as such,
required a showing of discriminatory purpose to establish a violation. City of Mobile v.
Bolden, 446 U.S. 55, 61 (1980).

1 Section 2 specifically provides as follows:
(a) No voting qualification or prerequisite to voting or standard, practice, or procedure
shall be imposed or applied by any State or political subdivision in a manner which
results in a denial or abridgement of the right of any citizen of the United States to
vote on account of race or color, ....
(b) A violation of subsection (a) of this section is established if, based on the totality
of circumstances, it is shown that the political processes leading to nomination or
election in the State or political subdivision are not equally open to participation by
members of a class of citizens protected by subsection (a) of this section in that its
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Since 1982, the Supreme Court and lower courts have attempted
to give meaning to the "results" test without ignoring the disclaimer
against "proportional representation." Applying both standards to
reach the basic goal of the Act presents questions that the Supreme
Court has not yet answered.

Indeed, the single Supreme Court decision relating to redistricting
under the amended Section 2, Thornburg v. Gingles,4 does not provide
a definitive explanation of how the Act is to be applied. This article
explores the manner in which, thus far, courts have assessed particular
situations that may give rise to a potential Section 2 violation.5 Spe-
cifically, Part I analyzes the elements of a Voting Rights Act violation

members have less opportunity than other members of the electorate to participate in
the political process and to elect representatives of their choice. The extent to which
members of a protected class have been elected to office in the State or political
subdivision is one circumstance which may be considered: Provided, That nothing in
this section establishes a right to have members of a protected class elected in numbers
equal to their proportion in the population.

42 U.S.C. § 1973 (Supp. 1990) (emphasis added).
4 478 U.S. 30 (1986).
I These issues arise not only in the context of § 2 litigation. Section 5 of the Act requires

covered jurisdictions to "preclear" any change in their electoral laws, practices or procedures
with the Department of Justice or the United States District Court for the District of Columbia
before the change may be implemented. To obtain preclearance, a covered jurisdiction must
establish that the voting change "does not have the purpose and will not have the effect of
denying or abridging the right to vote on account of race, color, or membership in a language
minority group."

In determining whether a proposed electoral change will merit preclearance under § 5, the
Supreme Court in Beer v. United States, 425 U.S. 130 (1976), adopted a non-retrogression
test. This test prohibits the implementation of a voting procedure that makes members of a
protected racial or language minority group worse off than they were before the change. See
also City of Lockhart v. United States, 460 U.S. 125 (1983).

However, in 1987, the Department of Justice promulgated new regulations for the
administration of § 5. Revision of Procedures for the Administration of Section 5 of the
Voting Rights Act of 1965; Final Rule, 52 Fed. Reg. 486 (1987). These guidelines provide that
the Department will not preclear any plan which, in its opinion, results in a § 2 violation,
even if the submitted plan is not retrogressive.

Many states in which a Section 2 issue will arise are also covered under Section 5. Thus,
Section 5 preclearance will be the initial hurdle for these states to mount. But, even if a plan
is precleared, it may still be challenged under Section 2 of the Act. See Major v. Treen, 574
F. Supp. 325, 327 (E.D. La. 1983); Martin v. Allain, 658 F. Supp. 1183, 1200 (S.D. Miss.
1987); Cook v. Luckett, 575 F. Supp. 485, 491 n.l (S.D. Miss. 1983) vacated 735 F.2d 912
(5th Cir. 1984).

There are 16 states totally or partially covered under the preclearance requirements of the
Voting Rights Act. These include all of Alabama, Alaska, Arizona, Georgia, Louisiana,
Mississippi, South Carolina, Texas, Virginia and portions of California, Florida, Michigan,
New Hampshire, New York, North Carolina and South Dakota. 28 CFR 51 (7/1/90).
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that may require redistricters to create a minority district. Part II ex-
plores the related question of when minority "influence districts" must
be created. Part III assesses when existing minority districts must be
maintained in a redistricting situation. And, finally, Part IV addresses
the question of precisely what constitutes a "minority district."

I. THE CREATION OF MINORITY DISTRICTS UNDER THE
VOTING RIGHTS ACT
Generally, legislative redistricters must draw a minority district

whenever the failure to do so would dilute minority votes and diminish
the opportunity of that minority group to participate in the political
process and to elect representatives of its own choosing. In redistrict-
ing, vote dilution typically can occur in three ways: (i) by "packing"
more minority members in a district than are necessary to elect a rep-
resentative of their choice, thereby "wasting" those excess votes; (ii) by
"cracking" (or splitting) a minority constituency among two or more
districts so that its ability to elect a representative in any district is
impaired; or (iii) by "stacking" a minority community in a large multi-
member district so that the minority voters, who would be able to elect
a representative in a single-member district, are submerged within the
larger pool of majority voters. For purposes of congressional redis-
tricting, the vote dilution issue is almost always a question of "crack-
ing" or splitting minority voters, and this article principally addresses
that issue. The seminal decision on vote dilution, and the place to
begin an analysis of any of these methods, however, is Thornburg v.
Gingles.6

A. Thornburg v. Gingles
In Thornburg v. Gingles, the district court found that a redis-

tricting plan for the North Carolina state legislature violated Section

6 The Gingles court expressly limited its holding to the multi-member or at-large district
situation and did not extend it to situations where the splitting of minority votes among single-
member districts is at issue. However, it seems clear, and lower courts have held, that Gingles
should apply to the splitting of minority votes among single-member districts when the tests
set forth in that case are met. See, e.g., Jeffers v. Clinton, 730 F. Supp. 196, 204-05 (E.D.
Ark. 1989), aff'd mem. 111 S. Ct. 662 (1991). ("Nothing in the words of the statute [Section 2]
supports [defendants' argument that it doesn't apply to single-member districts] . . . Thornburg
... implies that a particular configuration of single-member districts can give rise to a vote-
dilution claim"); see also Neal v. Coleburn, 689 F. Supp. 1426, 1435 (E.D. Va. 1988)
("Although the Gingles case involved a challenge to multi-member and at-large districts, the
Court recognized that these principles apply with equal force to single-member districts.").

19901
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2. In so holding, the court focused on the phrase in Section 2(b) which
states that a violation is proved if, "based on the totality of circum-
stances," the political processes in the state are "not equally open to
participation" by members of the minority group.

The process at issue in North Carolina was the creation of six
multi-member districts and one single-member district in each of which
black voters constituted a minority. An alternative districting plan
would have allowed black voters to constitute a majority in one single-
member district. The evidence showed a history of official discrimi-
nation in various contexts, minimal black electoral success, appeals
in elections to racial prejudice and racially polarized voting. In ad-
dition, a majority vote rule in the primary elections worked to re-
inforce the inability of the black minority to achieve representation.
Under these circumstances, the district court found that the districting
scheme unlawfully diluted the votes of North Carolina black voters.

The Supreme Court affirmed the district court's holding in major
part. 7 The Court began its analysis by confirming the "results" test
of Section 2, as amended, and the absence of any requirement that
discriminatory intent be shown. Instead, the Court pointed to a series
of factors identified in the Senate Report on the 1982 amendments as
those which might tend to prove sufficient discriminatory effect to find
a violation of the Act. In this regard, the Court made clear that "there
is no requirement that any particular number of [these] factors be
proved, or that a majority of them point one way or the other." '8 The
Court warned, however, that the mere combination of an "allegedly
dilutive electoral mechanism" and disproportionate representation does
not establish a violation of Section 2. 9

Rather, in order to prove a violation of Section 2, the plaintiff
must show that racial bloc voting by the majority is "usually ... able
to defeat candidates supported by a politically cohesive, geographically
insular minority group." 1 0 The Court divided this test into three sep-
arate elements:

7 The Supreme Court, however, found one of the districts to be lawful. It noted that,
in House District 23, there was substantial evidence of sustained black electoral success and
so allowed that district to stand.

I Gingles, 478 U.S. at 45 (quoting S. REP. No. 97-417, 97th Cong., 2d Sess. 29 (1982)).
9Id. at 46.
1I Id. at 49 (emphasis in original).
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First, the minority group must show that it is sufficiently large and ge-
ographically compact to constitute a majority in a single-member district.

Second, the minority group must be able to demonstrate that it is "po-
litically cohesive."

Third, the minority group must show that the white majority "votes
sufficiently as a bloc to enable it ...usually to defeat the minority's pre-
ferred candidate.""

Significantly, the Court was unclear whether or not satisfaction of this
three-part test is sufficient to show a Section 2 violation. The Court's
focus on the so-called Senate Report factors has suggested to some
that the three-part test is simply a threshold requirement; the satis-
faction of which leads then to an inquiry into the presence or absence
of the Senate Report factors. Judges on the Eleventh Circuit have en-
gaged in a prolonged debate on this issue' 2 and it remains unsettled.

B. Threshold Requirements under Gingles' Three-Part Test

1(a). Sufficiently large
The Gingles Court required that a minority district be drawn only

where the minority is "sufficiently large" to constitute a majority in
a single-member district. This question should not be confused with
the quite separate inquiry, addressed in Part IV, of what will con-
stitute an adequate minority district. In sum, it may be sufficient from
the standpoint of Section 2 liability to show that a racial minority may
constitute a bare majority of the population of a proposed district.
(Indeed, as shown in Part II, something less than a majority may suf-
fice in certain circumstances.)

In appropriate circumstances, however, mapmakers may be re-
quired, from a remedial standpoint, to include within the district a
significantly higher percentage of minority voters than a simple ma-
jority in order to ensure that the minority group has a "reasonable
opportunity" to elect a representative of its own choice. 3 In some
cases, including significant numbers of additional minority constitu-
ents will not be possible, but courts may still find liability and require
the inclusion of as many minority voters as possible.

Id. at 50-51 (emphasis added).
Solomon v. Liberty County, 899 F.2d 1012 (1 1th Cir. 1990) (en banc) (compare Judge

Tjoflat's opinion with Judge Kravitch's concurring opinion), cert. denied, -.U.S....
111 S. Ct. 670 (1991). See infra notes 62-66 and accompanying text.

11 McDaniels v. Mehfoud, 702 F. Supp. 588, 592 (E.D. Va. 1988).

1990]
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Given these circumstances, should the minority population be
measured by reference to total minority population or voting-age pop-
ulation? Most of the circuits which have addressed this issue have held
that minority voting-age population (VAP) is the relevant number. For
example, in McNeil v. Springfield Park District,4 the court noted that
the Gingles population requirement "roughly measures minority vot-
ers' potential to elect candidates of their choice" and "[b]ecause only
minorities of voting age can affect this potential, it is logical to assume
that the Court intended the majority requirement to mean a voting
age majority."' 5

On the other hand, the Ninth Circuit refused to base districting
calculations on voting age population rather than total population. 16

In a recent case involving Los Angeles councilmanic districts, the court
noted that California law requires that districting be accomplished based
on total population and stated further that "[b]asing districts on voters
rather than total population results in serious population inequalities
across districts." As a result, "[riesidents of the more populous dis-
tricts ... have less access to their elected representative," a result at
odds with the need to ensure that those who cannot or do not cast
a ballot may still have some voice in government. It remains unclear,
therefore, which measure of population will ultimately be used to sat-
isfy this prong of the Gingles test. 17

1(b). Geographic compactness

Since Gingles, several lower courts have addressed the issue of
when a minority group is sufficiently compact geographically to re-
quire the creation of a district in which it constitutes the majority.
Although these courts have not developed a clear answer to this ques-
tion, they generally agree that the mere fact that "some of the districts
may look rather strange" is not necessarily fatal to an argument that

4 851 F.2d 937 (7th Cir. 1988), cert. denied, 490 U.S. 1031 (1989).
11 Id. at 945. Although only a mere plurality of the votes was necessary to win the

election at issue, the McNeil court held that black voters must constitute a majority of the
voting age population to satisfy this element of the test. Id. at 943.

16 Garza v. County of Los Angeles, 918 F.2d 763 (9th Cir. 1990), cert. denied, __U.S.
- 111 S. Ct. 681 (1991).

1 Arguably, of course, something less than 50% of the VAP still may establish a § 2
claim, at least to create a district in which minority influence is maximized. Gingles expressly
avoided this issue, however, 478 U.S. at 46 n.12, and it is presently at the center of litigation
pending in Ohio. Armour v. Ohio, 925 F.2d 987 (6th Cir. 1991). See Part II, infra.
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a minority district should be created. 8 On the other hand, other courts
do require that the proposed minority district sufficiently reflect a
community of interest among its residents so that the district can be
effectively represented without regard to its shape.

The compactness standard of Gingles was discussed in Dillard v.
Baldwin County Board of Education, 9 where black plaintiffs chal-
lenged an at-large system for school board elections. The plaintiffs
proposed a single-member map of eight districts, one of which had
a black majority. The defendants argued that the proposed plan "is
unacceptable because it is too elongated and curvaceous and thus fails
to meet the requirement of 'compactness."' 20 In rejecting this attack,
the court said:

By compactness, Thornburg does not mean that a proposed district must
meet, or attempt to achieve, some aesthetic absolute, such as symmetry or
attractiveness. An aesthetic norm, by itself, would be not only unrelated to
the legal and social issues presented under §2, it would be an unworkable
concept, resulting in arbitrary and capricious results, because it offers no
guidance as to when it is met. It is apparent from the Thornburg opinion
that compactness is a relative term tied to certain practical objectives under
§2; the requirement is not that a district be compact, but that it be "suf-
ficiently" compact under §2. The term is a "practical" or "functional" con-
cept, which must be considered in relation to §2's laudatory national mission
of opening up the political process to those minorities that have been his-
torically denied such .... The degree of geographical symmetry or attrac-
tiveness is therefore a desirable consideration for districting, but only to the
extent it aids or facilitates the political process, and only as one among many
considerations a court should include, the principal one being §2's vote di-
lution prohibition, in determining whether there is sufficient compactness for
a majority black district.21

The court then gave further definition to the compactness re-
quirement by expressly linking it to a concept of "effective represen-
tation." This concept, in turn, is tied to a sense of community of

" See, e.g., Cook v. Luckett, 735 F.2d 912, 920 (5th Cir. 1984). But see Chisom v.
Roemer, 1989 WL 106485 (E.D. La. Sept. 19, 1989), remanded, 917 F.2d 187 (5th Cir. 1990),
cert. granted, -U.S. ., 111 S. Ct. 775 (1991).

686 F. Supp. 1459 (M.D. Ala. 1988).
o Id. at 1465.
2 Id. at 1465-66.
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interest in the district - that its residents know they live together in
a district and can communicate with each other:

The court therefore believes, especially in light of §2's strong national man-
date, that a district is sufficiently geographically compact if it allows for
effective representation. For example, a district would not be sufficiently
compact if it was so spread out that there was no sense of community, that
is, if its members and its representatives could not effectively and efficiently
stay in touch with each other; or it was so convoluted that there was no sense
of community, that is, if its members and its representatives could not easily
tell who actually lived within the district. Also of importance, of course, is
the compactness of neighboring districts; obviously, if, because of the con-
figuration of a district, its neighboring districts so lacked compactness that
they could not be effectively represented, the Thornburg standard of com-
pactness would not be met. 22

In application of this test, the court found the plaintiffs' proposed
minority district was sufficiently compact. The school superintendent
testified that he saw no administrative problems with the proposed
district and that it was "manageable. ' 2a The court also found there
would be "a strong sense of community within the proposed black
district." 24 The school board had earlier submitted a proposed set-
tlement plan that the court found to contain a district similarly "elon-
gated and curvaceous," indicating a lack of consistency in the
defendant's own application of the compactness argument.

The Dillard court's approach opens up a new avenue of inquiry
into the Gingles compactness requirement. If compactness subsumes
a sense of "community" as a test, then will courts conclude that a
proposed district which combines minority voters from different areas
of a state is noncompact because those voters may not share similar
interests? For instance, in a different context, the court in Jordan v.
Winter,25 refused to require the implementation of a sixty percent black
VAP congressional district (in favor of a fifty-two percent black VAP
plan) in part because the rejected plan combined urban and rural black
voters, whom the court found to have little in common. 26

I Id. at 1466.
23 Id.
2 Id.
23 604 F. Supp. 807 (N.D. Miss.), (three judge court) aff'd mem. sub noma., Mississippi

Republican Executive Comm. v. Brooks, 469 U.S. 1002 (1984).
The court said, "Additionally, plaintiffs' plans are an obvious racial gerrymander

[Vol. 1:2



CONGRESSIONAL REDISTRICTING

The requirement of "geographic compactness" contemplates, no
doubt, some outer limit on the creation of a minority district. But thus
far no court has pursued the suggestion that a minority group fails
to meet this requirement because of internal demographic or geo-
graphic distinctions. A district court has, however, focused on whether
a proposed district contains sufficient geographic unity.

In East Jefferson Coalition v. Jefferson Parish,27 the court re-
jected the creation of a minority councilmanic district, inter alia, on
the ground that no sufficiently compact district could be drawn. The
court noted that plaintiffs' expert stated that his proposed district,
containing a fifty-six percent black population, was drawn with the
intention of creating a district with a majority population of black
voters. To do so, he required the inclusion of black populations from
a number of areas. "The district contains no less than thirty-five sides
and crosses the Mississippi River which acts as a major natural bound-
ary. [He] also divided the City of Kenner to accomplish the affirmative
purpose of advancing minority voter interests. '2 The court relied on
Dillard to reject this district:

A proposed district is sufficiently compact if it retains a natural sense of
community. To retain that sense of community, a district should not be so
convoluted that its representatives could not easily tell who actually lives
within the district [citing Dillard]. The plaintiffs' plan stretches along the
river and reaches around the airport to include a concentration of black re-
sidents living above the airport. The court cannot accept a plan which con-
tains a district which is drawn with the acknowledged intent to include
minorities, but which does not meet the minimal requirements of reappor-
tionment. 29

By "minimal requirements of reapportionment," the court apparently
was referring to traditional notions of compactness, as well as the pres-
ervation of communities of interest and the preservation of political
subdivision lines.30

which would bring into the Second District overwhelmingly black sections of the City of
Jackson and its suburbs; these inner-city, metropolitan areas have little in common with the
interests of the predominantly rural Delta region." Id. at 814.

21 691 F. Supp. 991 (E.D. La. 1988).
21 Id. at 1007.
29 Id.
o Id.
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However, in Jeffers v. Clinton,3 the court required minority state
legislative districts be drawn where it found racially polarized voting
in Arkansas and that "reasonably compact and contiguous majority-
black districts could have been drawn .... ,,32 The court held that the
alternative districts were sufficiently compact even though they were
not geometrically shaped:

As the maps indicate, some of the districts look rather strange, but we do
not believe that this is fatal to plaintiff's position. Their alternative districts
are not materially stranger in shape than at least some of the districts con-
tained in the present apportionment plan. The one-person, one-vote rule in-
evitably requires that county lines and natural barriers be crossed in some
instances, and that cities and other political and geographic units be split
in others.3

In service of showing that minority districts "could have been
drawn," i.e., were theoretically feasible, the court thus accepted pro-
posed alternative districts that looked "strange," and presumably non-
compact, on the ground that they looked no more strange than other
districts created by the state. Thus, if a state chooses to argue that
it is not feasible to create a "reasonably compact" minority district,
it must apply consistent standards of compactness throughout its map.

In sum, the courts have yet to adopt a unified approach. It has
been argued by at least one judge that community lines are important
in applying this aspect of the Gingles test.14 But, in general, the mere
reliance on "traditional" redistricting criteria, such as geographic or
community lines, will not likely defeat the paramount goals of the Act.
If, therefore, a minority district can be drawn that reflects a cohesive
community of interests, complaints about the aesthetic failings of re-
sulting lines should not be heard to defeat a legitimate Section 2 claim.

31 730 F. Supp. 196 (E.D. Ark. 1989), aff'dmem. -U.S. __, 111 S. Ct. 662 (1991).
32 Id. at 205.
11 Id. at 207.
, Judge Eisele, dissenting in Jeffers, used the "effective representation" test of Dillard

to criticize the majority's acceptance of the proposed alternative districts. He found that the
alternative districts "join and split communities for which no similar commonality should be
assumed." 730 F. Supp. at 264. (Eisele I., dissenting). He criticized, for instance, the majority's
acceptance of a proposed district that "would merge black residents living in three, non-
contiguous regions, consisting of portions of municipalities and rural townships in two counties
to form a single, majority black district." Id. This, he found, "does not support a finding
that blacks formed a sufficiently large and geographically compact group here to form a
single-member black majority district." Id.

[Vol. 1:2
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As the following discussion explains, a minority group must be
politically cohesive in order to satisfy the second Gingles standard. The
focus on internal demographic or geographic characteristics of a mi-
nority group, discussed above, may demonstrate some confusion be-
tween the requirement that a minority group be geographically compact
and the separate requirement of political cohesion. The caselaw thus
far does not, therefore, provide significant guidance as to the contours
of the compactness requirement. But nor does it suggest that com-
pactness issues alone will defeat Section 2 claims.3 5

2. Politically cohesive minority group

The Supreme Court in Gingles additionally required that the mi-
nority group show that it is "politically cohesive." This requirement
resembles, in some fashion, the next requirement -. that white bloc
voting be demonstrated.3 6

In Sanchez v. Bond,3 7 the Tenth Circuit noted that "[riacially
polarized voting, which indicates political cohesion, exists when there
is a consistent relationship between the race of the voter and the way
in which the voter votes or, in other words, where minority voters and
white voters vote differently."3 8 Under this test, which is also followed
by the Eleventh Circuit, minority group voting patterns in white versus
white elections is relevant to assessing minority group political co-
hesion. 9 As such, the reasons why minority voters vote alike is not
important for purposes of a Gingles inquiry; rather, a "court may not
explain away evidence of racial bloc voting by finding that such voting

11 The Ninth Circuit rejected a district court's conclusion that, simply because all of the
members of the minority group did not live within the proposed district, no minority district
should be drawn. In Gomez v. City of Watsonville, 863 F.2d 1407, 1414 (9th Cir. 1988), cert.
denied, 489 U.S. 1080 (1989), the court noted that "[t]he fact that the proposed remedy does
not benefit all of the Hispanics in the City does not justify denying any remedy at all."

36 The Gingles Court accepted "extreme case analysis" (homogeneous precinct analysis)
and "bi-variate ecological regression analysis" as appropriate methodologies for measuring
racial bloc voting. These methodologies analyze the race of the voter and the selection of
particular candidates and the significance of the revealed correlation. Gingles, 478 U.S. at 53.
These processes can show numerically whether different races regularly support different
candidates.

31 875 F.2d 1488, 1493 (10th Cir. 1989), cert. denied, -U.S. -, Ill S. Ct. 340
(1990).

318 Id. at 1493 (quoting Gingles, 478 U.S. at 53 n.21).
19 Id. at 1494-95 (citing Carrollton Branch of NAACP v. Stallings 829 F.2d 1547 (11th

Cir. 1987)).
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is caused by underlying differences between the minority and white
population. "40

The Fourth and Fifth Circuits, however, have taken a contrary
view. These courts have held that elections with both black and white
candidates are essential to showing minority group political cohesion,
and that the results in white versus white elections are useless in this
analysis, even where a vast majority of minority group members sup-
port the same white candidate. 41 Plainly, under this test, minorities
face substantial obstacles to proving bloc voting where minority can-
didates for the office in question are rare or nonexistent. As a result,
courts will often look at statistical evidence from other elections in
the area for proof that the minority group does vote together. 42

Finally, one additional issue has become important in the last few
years. In cases where there is a significant number of people from
more than one minority group, the court must determine whether the
two groups may be combined to determine whether they are suffi-
ciently large and politically cohesive to merit their own district. In
Campos v. City of Baytown,4 the Fifth Circuit analyzed whether black
and Hispanic voters were politically cohesive for purposes of deter-
mining a Section 2 violation. After examining extensive statistical ev-
idence, the court concluded that because they voted as a bloc, "Blacks
and Hispanics, as one minority, were politically cohesive. '" 44

In League of United Latin American Citizens, Council No. 4386
v. Midland Independent School District,4 the defendants submitted
a survey conducted by the University of Texas in support of the prop-
osition that black and Hispanic voters were not politically cohesive.
The survey concluded that "Blacks and Hispanics have mutually ex-
clusive interests and that the two groups are politically distinct."46 The
court observed, however, that the "survey does not prove that the two
minority groups would vote differently in any particular election in

,o 875 F.2d at 1493.
" See Collins v. City of Norfolk, 883 F.2d 1232 (4th Cir. 1989), cert. denied sub nom.

Norfolk v. Collins, - U.S. __ , 111 S. Ct. 340 (1990); Citizens for a Better Gretna v.
Gretna, 834 F.2d 496 (5th Cir. 1987), cert. denied, 492 U.S. 905 (1989).

42 See, e.g., Bradford County NAACP v. City of Starke, 712 F. Supp. 1523, 1539 (M.D.
Fla. 1989). ("The Court concludes that the election data from non-city elections is probative
of whether black voters in Starke are politically cohesive.").

41 840 F.2d 1240 (5th Cir. 1988), cert. denied 109 S. Ct. 3213 (1989).
" Id. at 1248.
41 812 F.2d 1494 (5th Cir. 1987), aff'd 829 F.2d 546 (5th Cir. 1987) (en banc).

I Id. at 1501.
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which a member by one of their groups is a candidate against an An-
glo, or whether one of either minority groups has a chance to win
against an Anglo." 47 The court found that, despite the extensive ethnic
and cultural differences between blacks and Hispanics, they had "po-
litical goals that are inseparable." 41 As a result, the court accepted the
district court's holding that blacks and Hispanics are politically co-
hesive for the purpose of determining a Section 2 violation. 49

3. Successful majority bloc voting

The final criterion required by Gingles is that the white majority
vote as a bloc to normally defeat the minority's candidate. This re-
quirement is closely connected with two of the factors listed in the
Senate Report which accompanied the 1982 Amendments to Section 2
of the Act. These factors refer to the extent of racially polarized voting
and the extent to which minority candidates have been elected to public
office in the jurisdiction.50 The minority's success in an occasional
election will not preclude the satisfaction of this element of the Gingles
test.51

Several lower courts have analyzed the issue of whether white
voters in the districts in question vote sufficiently as a bloc to defeat
the minority's preferred candidate, absent special circumstances. One
court analyzed white bloc voting in elections to the Norfolk, Virginia
city council.5 2 That court found that, despite the ability of the black
community consistently to elect one member to the council, its ina-
bility to elect a second candidate showed that the white majority nor-
mally voted as a bloc to defeat that candidate.53 The court stated: "[W]e
cannot endorse the view that the success of black candidates at the

47 Id.
" Id. at 1500.

But see Overton v. City of Austin, 871 F.2d 529, 536 (5th Cir. 1989) (court found
that statistical evidence showed that each minority group voted with Anglos more frequently
than they did together).

10 Gingles, 478 U.S. at 36-37.
' Id. at 57. ("[Ihe success of a minority candidate in a particular election does not

necessarily prove that the district did not experience polarized voting in that election.") Accord
Gunn v. Chickasaw County, 705 F. Supp. 315 (N.D. Miss. 1989).

52 Collins v. City of Norfolk, 883 F.2d 1232 (4th Cir. 1989), cert. denied, - U.S.
__, 111 S. Ct. 340 (1990).

53 Id. at 1240-41.
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polls necessarily forecloses the possibility of dilution of the black vote
1 54

Other courts have reached opposite results. In Williams v. State
Board of Elections,5 the plaintiff class, consisting of all black and
Hispanic citizens of voting age in Cook County, Illinois, challenged
the process for electing judges in that county. Defendants argued that
plaintiffs failed to satisfy the precondition that the white community
voted sufficiently as a bloc to usually, absent special circumstances,
defeat the candidate of the minorities. The court interpreted "the word
'usually' . . . to mean more often than not." ' 56 After analyzing evi-
dence from prior judicial elections and rejecting plaintiffs' contentions
that any minority success in those elections was due to "special cir-
cumstances," the court held that plaintiffs failed to satisfy this vital
precondition.

In sum, it seems that courts will carefully analyze the number of
elections entered and won by minority candidates as well as consider
statistical proof of bloc voting to determine when the third Gingles
requirement is met.

C. Senate Report Factors
After discussing its three-part test, the Gingles Court noted that

the Senate Judiciary Committee Report accompanying the Voting
Rights Act Amendments in 1982 listed several additional factors which
may tend to show a Section 2 violation. The Senate Factors derive
from the Supreme Court's discussion in White v. Regester"7 and are
as follows:

1. the extent of any history of official discrimination in the state or political
subdivision that touched the right of the members of the minority group to
register, to vote, or otherwise to participate in the democratic process;
2. the extent to which voting in the elections of the state or political sub-
division is racially polarized;
3. the extent to which the state or political subdivision has used unusually
large election districts, majority vote requirements, anti-single shot provi-
sions, or other voting practices or procedures that may enhance the op-

" Id. at 1241 (quoting Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973), aff'd sub
nom., East Carroll Parish School Bd. v. Marshall, 424 U.S. 636 (1976)).

51 718 F. Supp. 1324 (N.D. Ill. 1989).
56 Id. at 1328.
5' 412 U.S. 755 (1973). See infra notes 98-102 and accompanying text.
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portunity for discrimination against the minority group;
4. if there is a candidate slating process, whether the members of the mi-
nority group have been denied access to that process;
5. the extent to which members of the minority group in the state or political
subdivision bear the effects of discrimination in such areas as education,
employment and health, which hinder their ability to participate effectively
in the political process;
6. whether political campaigns have been characterized by overt or subtle
racial appeals;
7. the extent to which members of the minority group have been elected to
public office in the jurisdiction.
[8.] Additional factors that in some cases have had probative value as part
of plaintiffs' evidence to establish a violation are:
whether there is a significant lack of responsiveness on the part of elected
officials to the particularized needs of the members of the minority group

[and]
whether the policy underlying the state or political subdivision's use of such
voting qualification, prerequisite to voting, or standard, practice or pro-
cedure is tenuous.58

The role to be played by these factors has been the subject of judicial
debate. Some courts have typically required plaintiffs to show some
or all of the Senate Report factors in addition to showing the threshold
factors. In Jeffers v. Clinton, the court held that a showing of the
threshold factors "proved the essential predicate for a Section 2 vi-
olation. But it does no more than that. We must now examine all of
the other relevant factors and decide whether, on balance, a dimi-
nution of black political opportunity in violation of Section 2 has been
shown." 5 9

In this examination, courts will frequently look at the area's his-
tory and socioeconomic differences between members of minority and
majority groups to determine whether any of these "typical factors"
are present. For example, in Bradford County NAACP v. City of
Starke,6° the court looked at voting procedures, evidence of black par-
ticipation in the political process, historical evidence of discrimination
and the responsiveness of government to the needs of black citizens

58 Gingles, 478 U.S. at 36-37.
19 730 F. Supp. at 209.
w 712 F. Supp. 1523 (M.D. Fla. 1989).
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and found a Section 2 violation. 6' Similarly, in Jefferson, the court
conducted a wide-ranging examination of all of the Senate Report fac-
tors before finding a Section 2 violation and requiring additional mi-
nority districts to be drawn.

There is, however, considerable debate in the courts over whether,
in order to make out a Section 2 claim, it is necessary to show evidence
of some or all of these Senate Report factors in addition to a showing
of the three Gingles threshold factors. In Solomon v. Liberty County62

the en banc Eleventh Circuit divided evenly over this issue. In that
case, plaintiffs challenged the system of at-large elections to a county
commission and school board. The lower court held that the plaintiffs
succeeded in showing each of the three Gingles threshold factors, i.e.,
that the minority group was sufficiently large and compact to form
a single district, that it was politically cohesive and that the white ma-
jority voted as a bloc to defeat the preferred candidates of the minority
group. There was, however, insufficient evidence of the additional
Senate Report factors.

Judge Kravitch, writing for herself and four other judges, held
that the Gingles threshold factors were both necessary and sufficient
to make out a Section 2 claim. 63 She held that, although a court may
consider the Senate Report factors, "those circumstances must be ex-
amined for the light they shed on the existence of the three core Gin-
gles factors."64

Judge Tjoflat, also writing for himself and four members of the
court, concluded to the contrary that once a plaintiff carries his burden
of showing the threshold factors, a defendant may rebut the showing
by introducing evidence of Senate Report factors to show, "under the
totality of the circumstances, that the community is not motivated by
racial bias in its voting .... -61 Where such evidence is introduced by
the defendant, the plaintiff must respond by demonstrating that "the
minority group is denied meaningful access to the political process 'on
account of race or color." ' 66 Absent such a showing, Judge Tjoflat
concluded the Section 2 claim will fail even where the Gingles thresh-

61 See also Neal v. Coleburn, 689 F. Supp. 1426, 1435 (E.D. Va. 1988).
899 F.2d 1012 (l1th Cir. 1990)(en banc), cert. denied, -U.S. -, 111 S. Ct. 670

(1991).
63 899 F.2d at 1017.
" Id.
65 Id. at 1022.

Id. at 1035.
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old test is met. The precise legal importance of the Senate Report fac-
tors in making out a Section 2 claim is, therefore, unsettled.

II. THE CREATION OF "INFLUENCE" DISTRICTS

A separate issue arises where there is a sizeable minority popu-
lation in an area but one not large enough to form a majority of the
voting age population for a new minority district. The question is
whether the influence of the minority voters must be maximized by
drawing district lines to group together the largest concentration of
minority voters possible under the circumstances.

Does Section 2 require the maximization of minority influence
through the drawing of redistricting lines? Would plaintiffs argue that
- entirely without regard to any other factors affecting the ability of
minority groups to participate effectively in the political process -
courts should order the redrawing of single-member districts whenever
it is shown that a minority group has been divided and that the mi-
nority group would have greater influence on the election of a rep-
resentative were the group located entirely within a single district?

A hypothetical fact pattern may shed light on these inquiries. In
a solidly Democratic area, district lines are drawn in a manner that
divides a black community in two. Blacks constitute eleven percent
and twenty-five percent of two adjoining districts rather than thirty-
six percent of the total population (and perhaps a majority of all Dem-
ocratic voters) in one district. Black plaintiffs allege that they would
have greater political influence if they were all placed in a single dis-
trict, asserting in particular that, because black voters tend to be more
Democratic than white voters and because the Democratic nomination
is tantamount to election, the division of the black community im-
permissibly dilutes their political influence.

Because no court has directly decided whether an influence claim
should prevail under the standards of the Voting Rights Act, it is im-
possible to predict with certainty how this issue will be resolved -
probably by the Supreme Court. This article examines three possible
judicial responses to an influence claim:

Response One: Influence claims must always be rejected because
the Supreme Court has made clear that minority districts need only
be drawn where a minority group can constitute a majority of the
population in the district. This line of analysis relies on the Supreme

1990l



CIVIL RIGHTS LAW JOURNAL

Court decision in Thornburg v. Gingles.Y The Gingles threshold test
requires, among other things, that the plaintiffs be able to constitute
the voting majority in at least one redrawn single-member district.

It has been argued that the Gingles criteria bars all influence claims
because they cannot satisfy the majority-population requirement.
However, because the Gingles Court expressly reserved this issue, it
is also possible that influence claims will be subjected to additional
analysis.

Response Two: Influence claims must always succeed because the
Voting Rights Act requires that districting plans enhance minority in-

fluence. Although no case has directly reached this conclusion, this
possible judicial response was signalled in a Sixth Circuit decision in
Armour v. Ohio.68 Armour, which has been since vacated, would have
opened the door to "influence" claims by suggesting the existence of
a legal right to have political influence maximized, especially in cir-
cumstances, like the fact pattern above, where a minority of the total
population might constitute a majority of the members of the better-
situated political party. Substantial doubt exists, however, that the
Supreme Court will agree.

Response Three: Minority Groups will not succeed merely upon
a showing that redistricting would maximize their political influence,
but would succeed if they were able to show - in addition - that
their ability to participate effectively in the electoral process has been
curtailed. This final judicial response is based on the Supreme Court
decision in Davis v. Bandemer,69 and the line of cases upon which it
relied.70 Those decisions establish without doubt that a minority group
has an equal right to participate in the political process but emphasize
as well that no minority group has a right to proportional represen-
tation. They reconcile these two principles by requiring plaintiffs to
show, on the basis of the totality of circumstances, that the challenged
redistricting combined with other electoral or political factors has lim-
ited their access to the political process. Thus, a mere showing that

67 478 U.S. 30 (1986).
" 895 F.2d 1078 (6th Cir. 1990), vacated and remanded on other grounds, 925 F.2d 987

(6th Cir. 1991). The Sixth Circuit, en banc, decided that the district court had erred in not
treating the original influence claim as a constitutional challenge and remanded for reconsid-
eration before a three judge panel.

69 478 U.S. 109 (1986).
70 See White v. Regester, 412 U.S. 755 (1973); Whitcomb v. Chavis, 403 U.S. 124 (1971);

Burns v. Richardson, 384 U.S. 73 (1966).
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influence would be greater under a different plan would be inadequate.
On the other hand, influence claims would not be automatically re-
jected, but might succeed if they arise in the context of historical so-
ciopolitical discrimination that effectively precludes equal minority
group participation in the process.

A. Thornburg v. Gingles and Its Progeny
Thornburg v. Gingles7 ' is the only Supreme Court decision to have

applied the 1982 Amendments. It is important to note, however, that
the case involved a challenge to multi-member, not single-member,
districting, and that the Court specifically declined to hold whether,
in that context, an "influence" claim can be stated:

The claim we address in this opinion is one in which the plaintiffs alleged
and attempted to prove that their ability to elect the representatives of their
choice was impaired by the selection of a multi-member electoral structure.
We have no occasion to consider whether § 2 permits, and if it does, what
standards should pertain to, a claim brought by a minority group, that is
not sufficiently large and compact to constitute a majority in a single-mem-
ber district, alleging that the use of a multi-member district impairs its ability
to influence elections.72

Although the Court was careful to distinguish between the ability
to "elect" and the ability to "influence," lower federal courts, bereft
of additional Supreme Court guidance, have tended to read Gingles
broadly, applying its threshold test in a very literal fashion to all Sec-
tion 2 claims. 73

As noted above, the Court in Gingles held that at a minimum a
successful plaintiff must show that racial bloc voting by the majority
is "usually ...able to defeat candidates supported by a politically
cohesive, geographically insular minority group." ' 74

7' 478 U.S. 30 (1986).
Gingles, 478 U.S. at 46 n. 12 (emphasis in original).

71 See, e.g., McNeil v. Springfield Park Dist., 851 F.2d 937 (7th Cir. 1988)("Given the
Court's decision to draw a bright line for summary judgment purposes, it seems counterpro-
ductive to permit plaintiffs who cannot satisfy the threshold Gingles tests to make alternative
claims that would obliterate the bright line. If allowed, the 'ability to influence' claim would
severely undermine whatever good purpose is served by the threshold factors."); Jeffers v.
Clinton, 730 F. Supp. 195, 204-05 (E.D. Ark. 1989), aff'd mem. sub nom., Clinton v. Jeffers,

-U.S. __, III S. Ct. 662 (1991) (applying Gingles to claims involving the splitting of
minority votes among single-member districts).

74 Gingles 478 U.S. at 49 (emphasis in original).
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Of course, a plaintiff asserting a right to an "influence" district
will, by definition, never be able to satisfy the first prong of the
three-part test - that the minority group is sufficiently (a) large and
(b) geographically compact to constitute a majority in a single-mem-
ber district. The Supreme Court deemed that a necessary condition,
at least in the context of a multi-member case, based on the fol-
lowing:

The reason that a minority group making [a challenge to the multi-member
form of a district] must show, as a threshold matter, that it is sufficiently
large and geographically compact to constitute a majority in a single-mem-
ber district is this: Unless minority voters possess the potential to elect
representatives in the absence of the challenged structure or practice, they
cannot claim to have been injured by that structure or practice. 7

1

The importance of this showing was underscored in McNeil v.
Springfield Park District76 , also a multi-member district case, in which
the Seventh Circuit emphasized that "influence" claims must satisfy
the Gingles standard. As the court explained,

Given the [Supreme] Court's decision to draw a bright line .. .it seems
counterproductive to permit plaintiffs who cannot satisfy the threshold
Gingles tests to make alternative claims that would obliterate the bright
line. If allowed, the "ability to influence" claim would severely undermine
whatever good purpose is served by the threshold factors. 77

Thus, according to the Court, the Gingles analysis makes little
sense if it is also true that "influence" claims are not within the
ambit of Section 2. It is not clear, however, that Gingles will nec-
essarily be applied in this manner. After all, the Gingles Court itself
was careful to avoid saying how influence claims would be handled. 78

Moreover, the language of the Voting Rights Act guarantees mi-
nority groups the right to "participate in the political process," and
not only the right "to elect representatives of their choice." ' 79 Ac-
cordingly, it is possible that a court will conclude that the Gingles

71 Gingles, 478 U.S. at 50 n. 17. Writing for the four other members of the Court,
Justice O'Connor refused to decide whether this showing need be made. Id. at 90 (O'Connor,
J., concurring).

76 851 F.2d 937 (7th Cir. 1988).
1 Id. at 947. In particular, the court feared that "[c]ourts might be flooded by the most

marginal § 2 claims if plaintiffs had to show only that an electoral practice or procedure
weakened their ability to influence elections." Id.

71 See Gingles, 478 U.S. at 46 n. 12.
42 U.S.C. § 1973 (Supp. 1990).
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standards do not, by themselves, bar an influence claim and that
they must be judged by a different standard.

B. Armour v. Ohio

If, as the McNeil Court finds, Gingles suggests that influence
claims will never succeed, then the panel opinion in Armour v. Ohio, 0

suggests the opposite: that section 2 requires that district lines always
respect the geographic borders of a minority community. Although
the decision has subsequently been vacated and is therefore of no
precedential value," l the reasoning of the Armour court may provide
a guide to future litigation of influence claims.

The facts of Armour basically presented the fact pattern de-
scribed above, with two neighboring districts of twenty-five percent
minority and eleven percent minority. The district court had barred
the claim, relying on the Gingles analysis noted above, but the ap-
peals court reversed and remanded. Crucial to its belief that the case
could not be resolved without additional factual development was
the initial conclusion that the first prong of the Gingles threshold
test need not be satisfied by minority groups alleging a diminution
of their political influence . 2

The court then went on to suggest a form of analysis that would
support recognition of an influence claim. In essence, the court sug-
gested that a minority group could state a Section 2 claim if it could
show that a black-preferred candidate would be chosen as the Dem-

'o 895 F.2d 1078 (6th Cir. 1990), vacated and remanded on other grounds, 925 F.2d 987
(6th Cir. 1991).

SI Id.
82 The court explained that:

To apply the Gingles requirement that a minority must be able to show that it
would constitute a majority in a single-member district to all challenges to electoral
systems is tantamount to a holding that there can be no purely influence claims, because
the minority must meet a threshold showing that they have the ability to elect. We find
that Gingles clearly does not encompass such a holding, but in fact, expressly reserves
the criteria for an influence claim and/or for challenges to single-member districts for
a later day.

Id. at 1083 (footnote omitted). The court also relied on East Jefferson Coalition For Leadership
And Dev. v. Jefferson Parish, 691 F.Supp. 991 (E.D. La. 1988), in which a district court
concluded that "influence" claims are permissible under § 2, and that relief does not require
majority representation of the minority group in any redrawn districts. Id. at 1006. The district
court did not enunciate the basis for its "ability to influence" conclusion, however, thus
potentially minimizing the persuasive value of the opinion.
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ocratic nominee. 3 The focus on primary results stemmed from the
court's understanding that the districts at issue were highly Dem-
ocratic and that victory in the primary election would be tantamount
to victory in the general election. Thus, the court placed particular
emphasis on the impact of racial cross-over voting.8 4 As the court
emphasized, "[t]hrough the coalition of black voters and white vot-
ers who support black-preferred candidates, blacks may be able to
elect the candidate of their choice from a majority-white single-
member district." 8 5

The fact that the Armour analysis would increase minority vot-
ing power does not, however, require the conclusion that it correctly
comprehends the meaning of the Voting Rights Act. First, the Gin-
gles approach may, for reasons discussed in McNeil, be held to man-
date the dismissal of influence claims. Second, and as discussed
below, recognition of an influence claim merely on the facts alleged
in Armour might be found to contradict the command of the Voting
Rights Act that "the totality of circumstances" be considered before
a violation of the Act is found.8 6 In other words, it could be argued
that the Armour analysis focuses on the ability to win before asking
whether the plaintiffs had a fair ability to participate.

83 Armour, 895 F.2d 1078, 1083.
Specifically, the court stated:
As success in the Democratic primary seems to be the most significant factor in

winning the House of Representatives elections in Mahoning County, a thorough inquiry
conducted by the district court would consider, among other things:
(1) whether a greater percentage of blacks than whites are Democrats in the relevant
region;
(2) the extent of the difference in the respective proportions of black and white Democrats
in the particular region;
(3) whether a substantial number of elections have involved more than two candidates;
(4) whether the projected black voter turnout in the proposed district would exceed the
number of votes usually needed to win the Democratic primary; and if so, whether the
black voter turnout in the current district has generally been less than the number of
votes needed to win the primary;
(5) whether there is evidence that white cross-over voting for a black candidate could
assist blacks in electing candidates of their choice.

It is particularly important to examine the impact of cross-over voting. 895 F.2d at 1085
(emphasis added).

95 Id.
'6 See supra note 3. See also S. REP. No. 970417, 97th Cong., 2d Sess. 16, reprinted in

1982 U.S. CODE CONG. & ADMIN. NEWS 177. ("Electoral devices, including at-large elections,
per se would not be subject to attack under Section 2. They would only be vulnerable if, in
the totality of circumstances, they resulted in denial of equal access to the electoral process.").
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C. Davis v. Bandemer
Each of the approaches discussed above would deal with influence

claims in a definitive, if irreconcilable, fashion. The final answer, how-
ever, may lie in the middle: courts may quite reasonably conclude that
influence districts must under some circumstances be drawn while re-
jecting claims that they should be required merely because political
influence would be maximized if they were created. This third ap-
proach is more fact-specific than the two previous alternatives. It is
important therefore to consider, first, how the legal standard might
be enunciated and second, how it might be applied.

1. The totality-of-circumstances standard
The Supreme Court decision in Davis v. Bandemer,1 7 is best known

for its holding that claims of unfair partisan gerrymandering are jus-
ticiable. But Justice White's plurality opinion, which rejected a claim
that Indiana state redistricting violated the constitutional rights of
Democratic voters, sheds light on the meaning of the 1982 Voting Rights
Act Amendments and, in fact, offers useful insight as to how the Court
might assess influence claims.

In determining the legality of partisan gerrymandering, the plu-
rality opinion applied essentially the same legal standards that are em-
bodied in the language and legislative history of Section 2.88 Specifically,
Justice White emphasized that (i) "plaintiffs must produce evidence
to support a finding 'that the political processes leading to nomination
and election were not equally open to participation by the group in
question - that its members had less opportunity to participate in the
political processes and to elect legislators of their choice'," 8 9 (ii) the
"mere lack of proportional representation will not be sufficient to
prove unconstitutional discrimination, '" 90 and (iii) in applying these
standards, a court must examine the totality of circumstances. 9t

-1 478 U.S. 109 (1986).
Id. at 140 n.17. In addition, Justice White found the existence of intentional discrim-

ination, which need not be shown under the 1982 Amendments, but that conclusion did not
form a part of the analysis discussed herein. Id. at 129.

478 U.S. at 137 (quoting White v. Regester, 412 U.S. at 412); compare text supra n.3.
'0 Id. at 132; compare text, supra note 3.
" Id. at 133. The Senate Judiciary Committee Report [hereinafter Senate Report] accom-

panying the 1982 legislation states that vote dilution cases brought under § 2 are to be evaluated
using a totality-of-the-circumstances test. S. REP. No. 970417, 97th Cong., 2d Sess. 16, 23,
27-29, reprinted in 1982 U.S. CODE CONG. & ArmN. NEws 177. See supra note 58 and
accompanying text for the Senate Report's complete, non-exhaustive list of factors that a court
may consider under this analysis.
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From these principles, Justice White drew three important con-
clusions. First, the proper focus of a vote dilution inquiry is on whether
the minority group has been denied an equal opportunity to exercise
political power. 92 In other words, the judicial inquiry focuses upon the
ability of a minority group to participate effectively in the political
process rather than upon any "right" to proportional representation.
Thus, plaintiffs must be able to show that, in some manner, there has
been an "effective denial to a minority of voters of a fair chance to
influence the political process." 93

Second, analysis of the claim must rest on a fact-specific analysis
of the impact of electoral and political practices on the plaintiffs. Justice
White was careful to warn, however, that "the power to influence the
political process is not limited to winning elections." 94 Rather, and
as discussed in more detail below, the totality-of-circumstances stan-
dard looks to, inter alia, the demographics of the particular locale,
the kind of influence district that could be created, the history of elec-
toral discrimination in the area and the responsiveness of elected of-
ficials to the minority group.

Third, Justice White was careful to emphasize that "a mere lack
of proportionate results in one election cannot suffice" to establish
a claim. 95 Rather, the appropriate inquiry is whether an "electoral sys-
tem is arranged in a manner that will consistently degrade a voter's
or a group of voters' influence on the political process as a whole."' 9

Applied in the context of influence claims, Justice White's ob-
servations would help to reconcile the two basic commands of the 1982
Amendments. The right "to participate in the political process" would
be viewed as consistent with the bar on proportional representation
because the right of political participation guarantees equal oppor-
tunity, but does not mandate electoral success.

In sum, a substantial argument can be made that Justice White's
approach in Davis provides the necessary analytical framework for
evaluating influence claims. 97 Under such an approach, the mere fact

92 Id. at 139.
93 Id. (emphasis added). The fact that Justice White's opinion describes the right in terms

of "influence" does not, of course, establish whether an "influence" claim must meet the
Gingles three-part standard. The facts of Davis focused on the ability to "elect" Democratic
state legislators, and not just on an asserted right to influence elections.

9, Id. at 132.
91 Id. at 139 (emphasis added).
9 Id. at 132.

17 Two district courts have recognized the applicability of Davis to a § 2 analysis. In
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that redistricting lines could have been drawn to maximize the political
influence of a minority group would be insufficient to state a claim.
Rather, plaintiffs would have to show that, based on an analysis of
the totality of the circumstances, they had been effectively denied an
equal opportunity to participate in the political process. Plaintiffs able
to make such a showing would be entitled to full remedial action,
including, of course, the redrawing of district lines to enhance their
political influence.

2. Application of the "totality of circumstances" test
The Senate Report explained that the 1982 Amendments were in-

tended to codify the totality-of-circumstances standard applied by the
Supreme Court, in 1973, in White v. Regester.9s An understanding of
that case, therefore, is helpful in predicting that manner in which the
federal courts would apply the Davis analysis to influence claims.

White involved challenges to the use of multi-member districts in
Texas that were alleged to harm black voters in Dallas and Hispanic
voters in San Antonio. The Supreme Court upheld both claims. As
to black voters in Dallas, the Court emphasized:

* The history of official racial discrimination in Texas, which had impacted

on the right to vote.
* The majority vote requirement in primary elections.
* The absence of subdistrict residency requirements, meaning that all can-

didates could reside outside of the black neighborhoods.
* The fact that only two black candidates from Dallas had been elected to
the Texas House since Reconstruction and that those two were backed by
a white-dominated group that effectively controlled the local Democratic
Party.
* That the white-dominated political group relied on racial campaign tactics

Potter v. Washington County, 653 F. Supp. 121 (N.D. Fla. 1986), a district court relied on
Davis to conclude that a minority group need not constitute a majority in any single district
for a redistricting plan drafted as the remedy for an admitted § 2 violation (the parties had
entered into a consent decree in which defendants admitted liability) to comply with § 2
requirements. The court then approved a redistricting plan in which the aggrieved minority
group did not attain majority representation in any of the redrawn districts. In the body of
this opinion, however, the court questioned whether there had been a § 2 violation in this
case. Id. at 129. See also East Jefferson Coalition For Leadership And Dev. v. Jefferson
Parish, 691 F. Supp. 991 (E.D. La. 1988).

11 Senate Report, supra note 91, at 27. This is to be expected since White v. Regester,
412 U.S. 755 (1973), is in the line of cases relied upon by Justice White in his Davis opinion.
See supra, note 6.
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and, in general, did not "exhibit good-faith concerns for the political and
other needs and aspirations" of the black community."

Based on these factors, the Supreme Court concluded that black voters
had been effectively excluded from participation in Democratic politics
and were "therefore generally not permitted to enter into the political
process in a reliable and meaningful manner." 1°°

A similar analysis was applied to the circumstances of Hispanic
voters in San Antonio. The Supreme Court found that:

* Hispanic voters suffered from social and political discrimination.
* Cultural and language barriers impeded the participation of Hispanic vot-

ers in the political process.
* Electoral practices, including use of a poll tax and restrictive voter reg-

istration procedures, had effectively disenfranchised Hispanic voters.
* Since 1880, only five Hispanic candidates had been elected to the Texas

legislature from San Antonio and only two of these were from the Hispanic
neighborhoods of that city. °l

In the Supreme Court's view, these factors demonstrated that Hispanic
voters had been excluded "from effective participation in political
life.' 102

The result in White stands in contrast to that in Whitcomb v.
Chavis.103 Whitcomb involved an attack by black voters in Indiana-
polis upon the use of a multi-member districting plan. In that case,
however, the Court found that black voters had an "equal opportunity
to participate in and influence the selection of candidates and legis-
lators." 104Moreover, black voters were predominately Democratic and
black electoral success was closely aligned with Democratic electoral
success. When Democrats did not win, black candidates tended not
to win (although there were some successful black Republican can-
didates). In these circumstances, the Supreme Court concluded that,
in fact, black voters had garnered little electoral success; "but this

" White, 412 U.S. at 766-67; see also Senate Report, supra note 91, at 21-22 (describing
this analysis).

11 Id. at 767.
1o 412 U.S. at 768-69; see also Senate Report, supra note 91, at 22.
Im 412 U.S. 769.
.03 403 U.S. 124 (1971). Whitcomb is also in the line of cases relied upon by Justice White

in his Davis opinion. See supra note 6.
Io Id. at 153.
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seems a mere euphemism for political defeat at the polls."'' 5 In other
words, there was nothing about the redistricting plan that afforded
blacks a lesser opportunity to participate and, in fact, the political
reality was that black candidates were not elected because they were
Democrats and Democrats were at that time unsuccessful as a class.

During the five years since Gingles and Davis were decided, sev-
eral district courts have similarly had the opportunity to apply a to-
tality-of-circumstances inquiry, although not to an influence claim. 1°6

Those cases also offer guidance on how the same standard could be
applied in this context.

The starting point in such analyses are the factors outlined in the
Senate Report. 10 7 Indeed, the district courts performing this inquiry
have tended to set out each factor listed in the Senate Report and
discussed the pertinence of each factor to the facts of the pending case.

The history of minority groups treatment in the community will
frequently be important to a court's analysis. For example, in Brad-
ford County NAACP v. City of Starke, the court relied upon the ex-
istence of racially polarized voting, the types of voting procedures
(including a majority vote requirement), evidence of the lack of black
electoral success, historical evidence of discrimination and the lack of
responsiveness of government to the needs of black citizens for equal
employment opportunities to find a Section 2 violation. Similarly, in
Jefferson, the court conducted a wide-ranging examination of all of
the Senate Report factors before finding a Section 2 violation and
requiring additional minority districts to be drawn.

Again, there is no requirement that all, or even a specific number
of factors, must support a finding that Section 2 has been violated.
Rather, a court may conclude that there is a Section 2 violation "upon
proof of the existence of an aggregate of these factors." 08 Ultimately,

501 Id. at 153; see also Senate Report, supra note 91, at 21.
,o See, e.g., Garza v. County of Los Angeles, 918 F.2d 763 (9th Cir. 1990), cert. denied,

-_U.S. I__ 111 S. Ct. 681 (1991); Jeffers v. Clinton, 730 F. Supp. 196 (E.D. Ark. 1989),
aff'd mem. sub nom., Clinton v. Jeffers, -U.S. -, 111 S. Ct. 662 (1991); Bradford
County NAACP v. City of Starke, 712 F. Supp. 1523 (M.D. Fla. 1989); Neal v. Coleburn,
689 F. Supp. 1426 (E.D. Va. 1988).

-01 This list "is neither comprehensive nor exclusive ... other factors may also be relevant
and may be considered." Gingles, 478 U.S. at 45. The Senate factors are discussed, supra
note 58 and accompanying text.

'0 Rogers v. Lodge, 458 U.S. 613, 620 (1982) (quoting Zimmer v. McKeithen, 485 F.2d
1297, 1305 (5th Cir. 1973), aff'd on other grounds sub. nom., East Carroll Parish School Bd.
v. Marshall, 424 U.S. 636 (1975)). The decision in Rogers was handed down two days after
the Voting Rights Act amendments became law. The discussion of factors referred to the
Zimmer listing which the amendments intended to enact.
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the court must balance the relevant factors'" in order to reach a con-
clusion:

[This] question . . . is one of judgment, as to which reasonable politicians
and judges may differ. [District courts] are instructed to approach such ques-
tions with 'a searching practical evaluation of the past and present reality,'
and to take 'a functional of the political process.'" 0

Finally, application of the totality-of-circumstances standard leaves
considerably more discretion in the district courts than would appli-
cation of either the Gingles or Armour analysis to influence claims.
Appellate courts must give great deference to the factual findings of
the trial court, and a totality of circumstances determination may only
be reversed upon a showing that the trial court 'clearly erred' in reach-
ing its conclusion."'

III. MAINTENANCE OF EXISTING MINORITY DISTRICTS

Quite a separate issue arises in cases where a minority district
already exists; if mapmakers must decide whether to maintain or to
eliminate one of those districts, the "rule against retrogression" is
implicated.

Section 5 of the Voting Rights Act requires "covered" jurisdic-
tions to "preclear" redistricting plans with either the Department of
Justice or with a three-judge district court in the District of Co-
lumbia. 11 2 The Supreme Court has established that, in order to pass
the test for preclearance, the proposed redistricting plan must avoid
"retrogression," that is, the proposed plan may not leave minority
groups in a position to elect fewer representatives of their choice than
they could under the old districting plan."13

Technically, the "no retrogression" test of Section 5 does not
apply to challenges brought under Section 2. Recently, however, a few
courts have made that link and evaluated Section 2 redistricting plans

101 See Jeffers, 730 F. Supp. at 215 ("Having fully reviewed the relevant factors, we must
now balance them and come to a conclusion on the ultimate issue: whether black voters have
less opportunity than other members of the electorate to participate in the political process
and to elect representatives of their choice.").

110 Jeffers, 730 F. Supp. at 216 (quoting Gingles, 478 U.S. at 45).
Gingles, 478 U.S. at 80-81.

1 42 U.S.C. § 1973(c) (Supp. 1990).
'3 See, e.g., Beer v. United States, 425 U.S. 130 (1976); City of Lockhart v.United States,

460 U.S. 125 (1983).
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on the basis of whether they have a retrogressive effect. The result
of this analysis is to read the Section 5 retrogression test (which applies
to only covered jurisdictions) into Section 2 (which applies to all ju-
risdictions), and thereby nationalize the Section 5 standard. It is an
open question whether this trend will continue after the 1990 round
of redistricting, and whether the Supreme Court will approve this anal-
ysis.

For instance, in Ketchum v. Byrne, ll4 the court held that the pro-
posed redistricting plan for the Chicago City Council violated Section
2 because it had a retrogressive effect. The court defined retrogression
in this context as a "decrease in the new districting plan ... from the
previous plan or scheme in the absolute number of representatives
which a minority group has a fair chance to elect.""' 5 In the plan at
issue, the district court concluded that there was a decrease from nine-
teen majority black wards under the 1970 districting map to seventeen
majority black wards in the newly adopted 1980 map. The Seventh
Circuit approved the finding of a Section 2 violation based on this
retrogression. As a remedy, the court ordered that the new plan con-
tain at least as many minority districts as the old plan. 1 6

In Ketchum, the total number of districts in the 1970 and the 1980
plans was the same. The court noted, however, that a Section 2 ret-
rogression analysis may be different in a situation where the total num-
ber of districts in the new plan declined because of a decrease in total
population:

The application of the nonretrogression rule in the instant case, where the
population of Chicago is declining but the number of wards remains con-
stant, may be more clearly defensible than where the city population is falling
and the number of election districts (such as state or congressional repre-
sentatives) assigned to the city is also declining. In the latter situation, a
retrogression analysis may (but does not necessarily) overstate the minority
claim. "'

Thus, redistricters should consider carefully the effect of pro-
posed plans on existing minority districts. Any diminution in the num-

740 F.2d 1398 (7th Cir. 1984), cert. denied, 471 U.S. 1135 (1985).
I1 Id. at 1402 n.2.

116 See also Rybicki v. State Bd. of Elections, 574 F. Supp. 1082, 1108-09 (N.D. Ill. 1982)
(three judge court) (finding retrogression in number of minority districts as evidence "from
which a strong inference of a purpose to dilute may be drawn"); Buskey v. Oliver, 565 F.
Supp. 1473 (M.D. Ala. 1983) (finding retrogression as the basis of a § 2 vote dilution claim).

"7 Ketchum, 740 F.2d at 1402 n.2.
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ber of minority districts in a plan may give rise to a serious Section
2 challenge to the plan, although this challenge will be weaker in si-
tuations where the state's total number of districts decreases or where
the minority population is insufficient to support as many districts as
it once did.

IV. REMEDYING A VIOLATION OF THE ACT
The Supreme Court's opinion in Gingles left open an important

issue: What percentage of minority population is necessary to create
a minority district sufficient for purposes of a Section 2 remedy? As
discussed above, Gingles requires that a minority group be sufficiently
large to constitute a majority in a single-member district in order to
require creation of a minority district. For purposes of this analysis,
courts may well look at whether the minority voting age population
is greater than fifty percent of the total voting age population."'

However, in order to ensure that the new minority district is a
"safe" one, both the Department of Justice and the courts have re-
quired a higher percentage of minority population than a bare ma-
jority." 9 Contrary to widespread belief, however, the Voting Rights
Act does not impose a requirement that minority districts contain at
least sixty-five percent minority members. Indeed, there is no fixed
numerical requirement whatsoever in the statute, in the Justice De-
partment regulations under the statute, or in the court rulings con-
struing and applying the law. Neither the Justice Department nor the
federal courts require that a minority district contain a sixty-five-per-
cent minority population.

The sixty-five percent standard was developed, and briefly used,
as an administrative and judicial shortcut for the true standard im-
posed by law - that when the Act requires the creation of a minority
district, it must be drawn to afford the minority community a fair and
effective opportunity to elect a representative of its choice.120 It is now

,,S See supra notes 14-16 and accompanying text.
See, e.g., United Jewish Orgs. v. Carey, 430 U.S. 144, 164 (1977); Rybicki v. State

Bd. of Elections, 574 F. Supp. 1147, 1152 (N.D. I11. 1983).
I" The 65076 standard developed in the late 1970's as a substitute for doing any analysis

to determine what level of minority population would, in fact, be necessary for the minority
population to have a fair chance to elect a representative of its choice. In United Jewish Orgs.,
430 U.S. 144, a case involving the Attorney General's preclearance review of a redistricting
plan under § 5 of the Voting Rights Act, the Supreme Court noted that "[alt a minimum and
by definition, a 'black majority district' must be more than 50% black." Id. at 162. The
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widely acknowledged that there is no fixed and inflexible numerical
benchmark - sixty-five percent or otherwise - to achieve this goal.

The administrative practice now, and the clear trend of the courts,
is to rely on a particularized demographic analysis to determine the
percentage of minority votes necessary to constitute a minority district
in which there is a fair and effective opportunity for the minority to
elect a representative of its choosing. This percentage will vary from
district to district, is frequently less than sixty-five percent, and could
be more. The particular percentage appropriate in any given district
depends on a variety of factors, such as the age of the minority pop-
ulation in that district, the extent of minority voter registration, the
size of minority voter turnout, the degree of racial polarization, and
the extent of white crossover voting.

Where an analysis of these factors indicates that the minority pop-
ulation in a given district has a reasonable opportunity to elect a rep-
resentative of its choice, even where that minority group comprises
far less than sixty-five percent of the population of the district, the
federal courts have not been hesitant to approve such a district. Courts
have frequently held that a district drawn with a minority population
of greater than fifty percent but less than sixty-five percent meets the
standards of the Voting Rights Act. In other words, the Act does not
set any fixed percentage to be applied in all cases.

By way of example, in Ketchum v. Byrne,121 the Seventh Circuit
discussed at length the development of the sixty-five percent figure. 22

Court there approved as "reasonable" the Attorney General's decision that "a substantial
nonwhite population majority - in the vicinity of 65% - would be required to achieve a
nonwhite majority of eligible voters." Id. at 164 (emphasis added). The Court based this
conclusion on its assessment that the size of the minority population in the minority districts
must reflect "the need to take account of the substantial difference between the nonwhite
percentage of the total population in a district and the nonwhite percentage of the voting-age
population." Id. The Court did not otherwise explain or justify its acceptance of the 65%
figure.

,2t 740 F.2d 1398 (7th Cir. 1984), cert. denied sub nom., City Council of Chicago v.
Ketchum, 471 U.S. 1135 (1985).

"I The court there noted "the widely accepted understanding .. that minorities must
have something more than a mere majority even of voting age population in order to have a
reasonable opportunity to elect a representative of their choice." Id. at 1413. It discussed the
rationale of a 650o standard:

[The 650o] figure is derived by augmenting a simple majority with an additional 507o
for young population, 5076 for low voter registration and 5076 for low voter turnout, for
a total increment of 15%. This leads to a total target figure of 650%6 of total population.
Obviously if voting age population statistics are used, 50o would drop out of the
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Although the court acknowledged that the sixty-five percent figure had
previously been used as a benchmark, it rejected automatic application
of that figure. Rather, the court said, "[tihe test of an effective ma-
jority is that share of the population required to provide minorities
with 'a realistic opportunity to elect officials of their choice .... 111121

The court thus instructed the district court to conduct a particularized
inquiry into the relevant factors in order to determine what corrective
action was necessary under the facts of the particular case:

The most important principle is that, upon remand, the district court must
carefully consider and evaluate the data concerning voter registration and
turn-out in the black and Hispanic communities to determine the practical
need for a super-majority of the respective minority groups in order to give
the minorities a reasonable and fair opportunity to elect candidates of their
choice.
The district court must first gather and evaluate whatever statistical and other
types of evidence are available in an effort to determine their accuracy, re-
liability and significance in determining historical and recent trends in the
electoral patterns of the black and Hispanic communities. The district court
must then determine the need, under the particular circumstances of the City
of Chicago, for a corrective and, if so, the extent of the corrective, which
is required to afford blacks and Hispanics a reasonable and fair opportunity
to elect a candidate of their choice.' 24

In the absence of reliable data, the Seventh Circuit held that the
lower court should give "careful consideration" to a 65 percent stan-
dard. However, it made clear that, where the requisite data are avail-
able, they should be used to determine the extent of the super-majority
correction. The court went on to specifically caution against the future
validity of the sixty-five percent figure. It noted that "emerging changes
in sociological and electoral characteristics of minority groups and
broad changes in political attitudes may substantially alter, or elim-
inate, the need for a corrective. The 650 figure, in particular, should
be reconsidered regularly to reflect new information and new statistical
data." 125

formula, leaving something in the vicinity of 60% of voting age population as the target
percentage.

Id. at 1415.
23 Ketchum, 740 F.2d at 1410 (7th Cir. 1984) (quoting Kirksey v. Bd. of Supervisors, 402

F. Supp. 658, 676 (S.D. Miss. 1975)).
114 Id. at 1414-15 (emphasis added).
" Id. at 1416 (footnote omitted). For example, the court in Ketchum referred to Jesse
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The Department of Justice, which has the responsibility for pre-
clearing redistricting plans under Section 5 of the Voting Rights Act,
and which also plays a role in the enforcement of Section 2, has ex-
pressly disclaimed any reliance on a sixty-five percent standard. In a
recent speech, the chief of the Voting Section of the Civil Rights Di-
vision stated the Department's position on the standard:

Let me also take this opportunity to give you the Department of Justice's
position on the so-called "65% Rule," i.e., whether a minority district must
be at least 6507o in order to satisfy Department of Justice requirements. We
attach no particular significance to a 65% figure. The Department has fre-
quently concluded, based on the facts presented in a particular submission,
that districts containing a minority population significantly less than 65076
(and even 50076) of the total may be entitled to Section 5 preclearance. We
have also rejected plans where the minority percentage in a district exceeded
65%. Each Section 5 submission must be evaluated in light of the particular
factual circumstances - not on the basis of some preordained population
percentage.1

26

The Department's rejection of a per se sixty-five percent require-
ment is consistent with the position it has taken in redistricting liti-
gation since 1985.127

Since 1984, a series of federal district court cases have also crit-
icized or refused to apply an arbitrary sixty-five percent benchmark
in establishing minority districts. For example, in a decision involving
a congressional district drawn to meet the requirements of Section 2
of the Voting Rights Act, a federal district court approved the creation
of a Mississippi congressional district with an overall minority pop-
ulation of only 58.3 percent and a minority voting age population of

Jackson's 1984 presidential candidacy as a stimulus to black registration and voter turnout
nationally. Such changes in minority voting behavior, it held, should lead to a "corresponding
change" in redistricting practices and legal standards, including a change in any continued
reliance on a 65% standard. Id. at 1416 n.21. The Ketchum court's analysis thus suggests
that, even in one place, different requirements may be applied over time.

26 Remarks of J. Gerald Hebert, Acting Chief, Voting Section, Civil Rights Division,
Department of Justice at Conference on Fair Redistricting in Texas (Nov. 17, 1990) (emphasis
added).

I" See Letter of April 9, 1985 from William Bradford Reynolds, Assistant Attorney
General to Honorable George C. Carr reprinted in James v. City of Sarasota, 611 F. Supp.
25, 32-33 (M.D. Fla. 1985)("There is no 65 percent threshold population figure applied as a
rule of thumb by the Department in redistricting matters reviewed under Section 5."); see also
Brief in Opposition to Writ of Certiorari, City Council of Chicago v. Ketchum, 471 U.S. 1135
(1985)(No. 84-627, at 10) ("[W]e attach no particular significance to a 65% figure.")
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52.8 percent. 128 The district court expressly rejected the plaintiff's re-
quest for a district with a sixty percent black voting age population,
finding that Section 2 "does not guarantee or insure desired results,
and it goes no further than to afford black citizens an equal oppor-
tunity to participate in the political process."1 29 The court accordingly
held:

In the opinion of this court, after considering the totality of the circum-
stances, the creation of a Second District with a clear black voting age pop-
ulation majority of 52.83% is sufficient to overcome the effects of past
discrimination and racial bloc voting and will provide a fair and equal contest
to all voters who may participate in congressional elections.130

The court additionally relied on the fact that the plaintiffs' proposed
plan for a sixty percent black voting age district would decrease the
black population in an adjoining district from about forty-two percent
to about thirty-three percent, thus "diminish[ing] the impact of black
voters in that district."'' The Supreme Court summarily affirmed the
district court's ruling. 132

The court in Houston v. Haley,' relied on the Jordan case to
reject the argument that any redistricting plan with less than a sixty-
five percent minority population would fail to provide minorities with
an opportunity to elect a candidate of their choice. The court took
note of the electoral results of the Jordan plan - a black congressman
was elected with 51.7 percent of the vote from a district that contained
an overall black population of 58.3 percent - as "persuasive evidence
that there is no static population requirement, applicable in all cases,
that is necessary to afford minorities an equal opportunity to partic-
ipate in the electoral process."'' 3 4

1 Jordan v. Winter, 604 F. Supp. 807 (N.D. Miss.), aff'd sub nom., Mississippi Repub-
lican Executive Comm. v. Brooks, 469 U.S. 1002 (1984).

129 Id. at 814.
10 Id.
"I, Id. at 814-15. See also supra notes 25-26 and accompanying text.
,32 Mississippi Republican Executive Comm. v. Brooks, 469 U.S. 1002 (1984).
'" 663 F. Supp. 346 (N.D. Miss. 1987), aff'd, 859 F.2d 341 (5th Cir. 1988).
'3 Id. at 348 n.3. The Fifth Circuit's affirmance, in a manner unnecessary to the analysis

discussed in the text, criticized operation of the 65% standard:
Oxford has already adopted a mixed ward/at-large electoral scheme that provides

for a ward containing a majority (53.8%) of black citizens. Because this scheme did
not produce a black representative and hence, so we are told, denied blacks effective
political participation, plaintiffs now urge us to require the aldermen to redesign the
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In Neal v. Coleburn,'" the court ordered implementation of the
plaintiffs' proposed plan for county supervisors containing two mi-
nority districts with black population totals of less than sixty-five per-
cent. Although it found super-majority districts to be "necessary as
a corrective measure," 36 it expressly rejected reliance on a rigid sixty-
five percent standard. Using the legal touchstone for a remedial plan
as -one that will allow blacks "an opportunity to elect candidates of
their choice,"' 37 the court said:

[T]he general 65074 guideline for remedial districts is not a required minimum
which the plaintiffs must meet before they can be awarded any relief under
[Section] 2 of the Voting Rights Act. Rather, the 65% standard is a flexible
and practical guideline to consider in fashioning relief for a [Section] 2 vi-
olation. 38

The court called the sixty-five percent standard only "an approxi-
mation of the type of corrective super-majority that may be needed
in any particular case," and concluded that "while the 65% figure has
received approval from a number of courts, it is clearly an approx-
imate goal and not an inflexible rule."' 3 9

In James v. City of Sarasota,140 the court approved city com-
missioner districts, one of which had a 50.1 percent black population,
and 42.6 percent black voting age population. 4 The plaintiffs had
urged the creation of a district with a black population of at least sixty-
five percent, and submitted a plan for a district containing a black
population of 72.7 percent, and a black voting age population of 66.2
percent. The central question for the court was "whether blacks must

system so as to produce a ward with a 65% black population. We can only wonder
whether, supposing that the proposed new system still fails to produce a black winner,
we will then be asked to continue down the slippery slope, mandating new designs
which segregate blacks into greater and greater concentrations until at last a black is
elected? Somewhere along this downward course, the goal of an open and pluralistic
political process, where groups bargain among themselves, is transformed into one of
proportional representation by persons beholden for office to discrete ethnic groups.

Houston v. Haley, 859 F.2d 341, 342-43 (5th Cir. 1988).
"1 689 F. Supp. 1426 (E.D. Va. 1988).
36 Id. at 1437.

137 Id.
"I Id. at 1438 (emphasis added).

I39 Id.
380 611 F. Supp. 25 (M.D. Fla. 1985).
' The other two districts had virtually no blacks. Id. at 27. In addition, the plan

contained two at-large seats.
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be far more than a majority of the population of a district to meet
the requirements of the [Voting Rights] Act.' ' 42

The court analyzed the demographics of the city and concluded
that black voter turnout in city elections generally, and in the proposed
minority district specifically, was consistently and "significantly" higher
than white voter turnout. 43 Further, voter registration was higher for
blacks than whites.144 Finally, the court also found evidence of cross-
over voting - that approximately twenty percent of the whites voted
for black candidates. 45 Based on this analysis, the court concluded
that it was likely that a black candidate could be elected from the
district, notwithstanding the district's bare black population majority
of 50.1 percent.'46

The court took note of the sixty-five percent standard, but re-
jected the need for its application because of "the demographics of
[the district], including the low white voter turn-out."'' 47 The court
found the city's plan would provide blacks "an equal opportunity to
participate in the political process and to elect representatives of their
choice,' 14 and thus would comply with the Voting Rights Act. 149

Similarly, the court in Gunn v. Chickasaw County50 rejected a
proposed supervisorial district plan in Mississippi that created a sixty-
five percent black population in one district, but evenly dispersed the
remaining black population over four other districts. The court held
that Section 2 guarantees only the right of minority citizens to an "equal
'opportunity ... to participate in the political process,"' and that the
Act does not necessarily require creation of super-majority districts.,
Because the plaintiffs had failed to show that blacks in the county

142 Id.
'41 Id. at 28.
" Id. at 29.
-4 Id.
1' Id. at 28.
147 Id. at 30.
141 Id. at 32.
149 The court's conclusion was vindicated by subsequent events. In the first election held

under the city's plan, a black candidate was elected city commissioner from the district, and
the two black candidates together received 84.5% of the district's vote. As predicted, the black
voter turnout was higher than the white turnout, and over 50% of the white voters supported
a black candidate. Id. at 31-32 (supplemental decision).

110 705 F. Supp. 315 (N.D. Miss. 1989).
" Id. at 323 (emphasis in original).
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register and vote in lower percentages than do whites, "no need has
been shown for adjustments to be made on that basis to the voting
age population figures."P52

Finally, in McDaniels v. Mehfoud,'" the court struck down a
county supervisor plan as a violation of Section 2, but found, based
on expert witness analysis, that "a black majority district of 55% or
more [would give] plaintiffs . . . a reasonable opportunity to elect their
candidate of choice.' 1 54

Thus, the sixty-five percent "rule" is virtually moribund. The
clear trend of the law, as applied by both the courts and the De-
partment of Justice, is to reject any fixed numerical goal as necessary
to establish an effective majority in a minority district.' Neither the
Justice Department, nor most courts which have addressed the issue,
now rely on the sixty-five percent standard as a talismanic requirement
in assessing districting plans under the Voting Rights Act. Rather, both
the Justice Department and the federal courts require a particularized
demographic analysis in each case to determine what percentage of
the minority population is needed, to ensure an effective ability of the
minority group to elect a representative of its choice. The specific per-
centage varies in each case - from those approaching or exceeding
sixty-five percent to those barely over a simple majority of the pop-
ulation.

CONCLUSION
The purpose of the Voting Rights Act can be simply stated: To

strengthen democratic institutions and vindicate individual rights by
ensuring that minority groups have an equal opportunity to participate
in the political process and to elect representatives of their choice. The
right to vote is basic to a free government and, as the Voting Rights
Act demonstrates, it encompasses more than just the chance to cast

152 Id.
'5 702 F. Supp. 588 (E.D. Va. 1988).
" Id. at 592.
'5' One lower court has recently stated a contrary position. In Smith v. Clinton, 687 F.

Supp. 1361 (E.D. Ark.), aff'd, 488 U.S. 988 (1988), the District Court for the Eastern District
of Arkansas observed that the 6556 standard is "frequently used." 687 F. Supp. at 1363. See
also Jeffers v. Clinton, 730 F. Supp. 196 (E.D. Ark. 1989), aff'd mem. sub nom., Clinton v.
Jeffers, _U.S. , II S. Ct. 662 (1991). However, even that court approved a district
of less than a 60076 black voting age population where particular circumstances - such as the
fact that the district was an open seat - indicated that a minority candidate could be elected
in a district with a smaller minority population.
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a ballot. It requires, as well, that the political decks not be stacked
against minority groups.

Recognition of that fundamental purpose does not by itself de-
scribe the scope of the rights created by the Act. Both Congress and
the Supreme Court have attempted to provide greater definition. The
1982 amendments do so by attaching the proviso designed to eliminate
any claim to proportional representation and by setting out, in the
Senate Report factors, criteria that will tend to show whether the Act
has been violated. The Gingles Court, at least for multi-member dis-
tricting, followed suit by constructing a three-part standard designed
to ensure that successful plaintiffs (i) are sufficiently large and geo-
graphically compact to form a majority in one single-member district,
(ii) are politically cohesive, and (iii) have shown that the white majority
usually is able to defeat the minority group's preferred candidate.

Still, a considerable number of questions remain, especially as
applied to single-member congressional redistricting, which has yet to
be considered in a Supreme Court plenary opinion that applies the
1982 amendments. A review of lower federal court decisions indicates:

1. The three-part Gingles test is being used when a minority group
asserts that, as part of single-district redistricting, additional minority
districts should have been created. This article has reviewed the present
state of the caselaw insofar as it explains the meaning of the Gingles
factors. But the courts have not agreed on whether the Gingles test
is sufficient to establish a violation or whether it is only a necessary
pre-condition to application of a broader totality-of-circumstances
standard. Thus, the precise legal significance of the Senate Report
factors remains unclear.

2. No court has definitively ruled upon an assertion that redis-
tricting impermissibly fails to enhance the influence of minority groups
where the minority population is insufficient to form a majority in
a single district. This article has examined three possible responses to
such a claim: (i) that "influence" districts need never be drawn be-
cause Gingles requires only the drawing of majority districts, (ii) that
"influence" districts must be drawn upon the showing that such dis-
tricts would enhance minority-group influence, and (iii) that "influ-
ence" districts need be drawn, but only where plaintiffs establish, under
the totality-of-circumstances standard, that they have had less op-
portunity than other voters to participate in the political process and
to elect representatives of their choice.
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3. Courts have applied the "non-retrogression" standard to re-
quire the maintenance of minority districts created during previous
redistricting efforts, even though they have been careful not to state
that the same number of past minority districts must always be pre-
served under all possible circumstances (for example, if significantly
fewer legislative seats are apportioned to the state). Thus, any re-
duction in the number of minority districts may prompt a Section 2
challenge to the plan.

4. Neither the 1982 amendments nor the Gingles Court addressed
the question of remedy: When a minority district is to be drawn, what
must be the percentage of minority population in that district? Con-
trary to widespread belief, neither the Voting Rights Act nor the United
States Department of Justice imposes a requirement that minority dis-
tricts contain at least sixty-five percent minority members. Rather, the
clear trend of the courts is to rely on particularized demographic anal-
ysis to determine the percentage of minority votes necessary to con-
stitute a minority district in which there is a fair and effective
opportunity for the minority to elect a representative of its choosing.

In sum, the common thread running through each of these issues
is facts: facts that show whether, in the specific circumstances pre-
sented, minority communities have enjoyed equal access to the po-
litical system. The emphasis on facts means that legislative redistricters
should involve affected communities in all phases of the redistricting
process, that interested politicians should consider the impact of newly
drawn lines on established communities, and that maps should be sub-
ject to careful analysis before final enactment. In this manner, the
political process can best effectuate the purposes of the Voting Rights
Act.
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