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INTRODUCTION

Congress enacted Title VIP in order to protect certain categories
of employees from various types of job discrimination. The legislation
provides that claims alleging discrimination must be filed with the
Equal Employment Opportunity Commission (EEOC) within 180 days
following the alleged discriminatory conduct unless the challenged con-
duct occurred in a state having a state or local agency with authority to
administer relief from such conduct. Where such state or local agency
relief has been afforded, the Act provides that, under certain circum-
stances, the complainant may have up to 300 days in which to file with
the EEOC. The precise nature and scope of these circumstances have
been the subject of extensive federal judicial controversy. To resolve the
conflict between the federal circuit courts of appeal, the Supreme
Court recently undertook to construe some of Title VII's problematic
statutory language in EEOC v. Commercial Office Products Com-
pany.3 Although the Court's decision in Commercial Office Products
resolved some of the questions previously at issue in the lower federal
courts, it also left several unanswered. In addition, the Court's holding
on certain points is strangely incomplete. Moreover, in what appears to
be dicta, the Court unnecessarily endorsed a rule that would require
pointless delays and could cost Title VII complainants their right to
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federal relief. We examine those unresolved issues and problems which
are likely to arise in future cases interpreting Title VII's limitation
periods.

I. THE STATUTORY LIMITATION PERIODS

Because the cases inevitably turn on the statutory language, it is
important to set out the key portions of the relevant sections. It is note-
worthy that the language which follows contains several different limi-
tation periods: 60 days, 180 days, 10 days, 300 days, and 30 days, re-
spectively. In addition, through judicial construction, an important 240-
day period has been identified. Section 706(c) provides as follows:

In the case of an alleged unlawful employment practice occurring in a
State, or political subdivision of a State, which has a State or local law
prohibiting the unlawful employment practice alleged and establishing or au-
thorizing a State or local authority to grant or seek relief from such practice

. no charge may be filed (with the EEOC) ...by the person aggrieved
before the expiration of sixty days after proceedings have been commenced
under the State or local law, unless such proceedings have been earlier
terminated. . ..

Section 706(e) contains further critical provisions:

A charge under this section shall be filed within one hundred and eighty
days after the alleged unlawful employment practice occurred and notice of
the charge . . . shall be served upon the person against whom such charge is
made within ten days thereafter, except that in a case of an unlawful employ-
ment practice with respect to which the person aggrieved has initially insti-
tuted proceedings with a State or local agency with authority to grant or seek
relief from such practice . . . such charge shall be filed by or on behalf of the
person aggrieved within three hundred days after the alleged unlawful em-
ployment practice occurred, or within thirty days after receiving notice that
the State or local agency has terminated the proceedings, . . . and a copy of
such charge shall be filed by the Commission with the State or local agency.6

The 60-day period provided in Section 706(c), during which (ab-
sent earlier termination of state or local proceedings) charges may not
be filed with the EEOC, is generally referred to as the 60-day "deferral

§ 706(c), codified as 42 U.S.C. § 2000e-5(c)(1982).
§ 706(e), codified as 42 U.S.C. § 2000e-5(e)(1982).
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period." State and local agencies authorized under state or local law
have come to be called "706 agencies," "deferral agencies," or simply
"state agencies," and states having such agencies are commonly desig-
nated "deferral states." This terminology derives from Congress' desire
to defer to state interests in resolving employment discrimination
claims locally by providing the 60-day period in which states or their
subdivisions could, if they wished, undertake action prior to commence-
ment of proceedings by the EEOC.6

Certain terms in Sections 706(c) and 706(e) have been the foci of
special judicial attention. 7 What constitutes "filing" under these sec-
tions was not immediately clear. Section 706(c) states that charges
may not be filed with the EEOC before the end of the 60-day deferral
period unless proceedings commenced under state or local law have
been earlier terminated. What constitutes such "proceedings," and
what is the meaning of "terminated"? Section 706(e) appears to re-
quire that in order to be entitled to the benefit of the 300-day filing
period in a deferral state, the complainant must have initially insti-
tuted proceedings with the deferral agency, and that such agency must
have been one with authority to grant or seek relief from the com-
plained-of conduct. Predictably, courts have pondered what kinds of
acts might constitute having "initially instituted" proceedings, and
what is meant by an agency's having "authority to grant or seek re-
lief." As will be seen, a number of other issues have come up in the
course of judicial construction of the Act's limitation requirements.'

108 S. Ct. 1666, 1672 (1988).
On its face, it is unclear whether § 706(e) requires that a complainant in a deferral state

serve notice of the charge on the alleged offending party within ten days of filing the charge with
the EEOC. As written, § 706(e) specifically requires such notice to be served in ten days only if
the charge is filed with the EEOC within 180 days of the alleged unlawful practice. In Mohasco
Corp. v. Silver, 447 U.S. 807, 811 (1980), the Court notes that the EEOC did not notify the
employer until more than 60 days after the claimant-employee had filed his charge with the
EEOC, but this delay was not at issue in the case. Under 42 U.S.C. § 2000e-5(b), the EEOC is
responsible for serving defendant entities with notice of Title VII charges within ten days of filing.
EEOC v. Radiator Specialty Co., 610 F.2d 178, 183 (4th Cir. 1979).

8 Only problems pertaining directly to deferral states are discussed in this article. Some other
problems that may affect determination of limitation periods in all states are as follows:

(1) The Supreme Court has held that "filing a timely charge of discrimination with the
EEOC is not a jurisdictional prerequisite to suit in federal court, but is, instead, a requirement
that, like a statute of limitations, is subject to waiver, estoppel, and equitable tolling." Zipes v.
Trans World Airlines, Inc., 455 U.S. 385, 392 (1982). The circuit courts have held that filing
periods could be tolled under a variety of circumstances. See, e.g., Bullard v. Sercon Corp., 846
F.2d 463, 468-69 (7th Cir. 1988); Stoller v. Marsh, 682 F.2d 971, 974 (D.C. Cir. 1982), cert.

1990]



CIVIL RIGHTS LAW JOURNAL

II. DEFERRAL STATE ISSUES BEFORE COMMERCIAL OF-
FICE PRODUCTS

A relatively simple series of issues materialized in the courts' con-

denied, 460 U.S. 1037 (1983); Morgan v. Washington Mfg. Co., 660 F.2d 710, 712 (6th Cir.
1981); Bethel v. Jefferson, 589 F.2d 631, 641-43 (D.C. Cir. 1978). But see Mack v. Great Am. &
Pac. Tea Co., 871 F.2d 179, 185 (1st Cir. 1989) (equitable tolling only when employer actively
misled employee); Johnson v. U.S. Postal Service, 861 F.2d 1475, 1481 (10th Cir. 1988), cert.
denied, 110 S. Ct. 54 (1989) (equitable tolling only for active deception); Chappell v. Emco
Mach. Works Co., 601 F.2d 1295, 1302-03 (5th Cir. 1979); Smith v. American President Lines,
Ltd., 571 F.2d 102, 109-11 (2d Cir. 1978).

(2) In certain circumstances, the circuit courts may find that discriminatory conduct consti-
tutes a "continuing violation." The cases generally hold that discriminatory conduct outside the
Art's limitation period may be included in complaints, provided at least one actual instance of a
continuing pattern of conduct occurred within the allowable filing period. Waltman v. Internat'l
Paper Co., 875 F.2d 468 (5th Cir. 1989); Bunch v. Bullard, 795 F.2d 384, 388 (5th Cir. 1986);
Woodard v. Lehman, 717 F.2d 909, 914-16 (4th Cir. 1983); Bartelt v. Berlitz School of Lan-
guages of Am., Inc., 698 F.2d 1003 (9th Cir.), cert. denied, 464 U.S. 915 (1983); Shedadeh v.
Chesapeake & Potomac Tel. Co. of Maryland, 595 F.2d 711, 725 n.73 (D.C. Cir. 1978); Macklin
v. Spector Freight Systems, Inc., 478 F.2d 979, 986-87 (D.C. Cir. 1973); Bartmess v. Drewrys
U.S.A., Inc., 444 F.2d 1186, 1188 (7th Cir.), cert. denied, 404 U.S. 939 (1971). But see EEOC v.
Penton Indus. Pub. Co., 851 F.2d 835, 838-39 (6th Cir. 1988)(continuing violations only where
some present discriminatory activity or longstanding and demonstrated discriminatory policy or
pattern); Roberts v. Gadsden Mem. Hosp., 850 F.2d 1549, 1550 (11 th Cir. 1988)(no continuing
violation exception where plaintiff was aware of rights and could have asserted them within the
limitation period); Jones v. City of Somerville, 735 F.2d 5, 7 (1st Cir. 1984)(continuing violation
means ongoing or repeated discriminatory action, not merely continuing effects of earlier such
action on complainant's life). The courts generally have been unwilling to find continuing discrimi-
nation in conduct occurring after an employee has been discharged. See In re Consolidated Pre-
trial Proceedings In Airline Cases, 582 F.2d 1142, 1148 (7th Cir. 1978), rev'd on other grounds
sub nor., Zipes v. Trans World Airlines, supra.

(3) The Supreme Court has held that when an employee is discharged, Title VII filing limita-
tions (and also filing limitations under 42 U.S.C. §§ 1981 and 1983) run from the date the em-
ployee received notice of the pending termination, not from the date of actual termination or the
last day of work. Chardon v. Fernandez, 454 U.S. 6, 7 (1981); Delaware State College v. Ricks,
449 U.S. 250, 256 (1980). The legally relevant date of notice may not always be self-evident. See
infra note 114. The Fifth Circuit has extended the Chardon and Ricks notice doctrine to cases
involving employees' transfer, demotion, and denial of promotion. McWilliams v. Escambia
County School Bd., 658 F.2d 326, 328 n.l (5th Cir. 1981).

(4) Recently, the Supreme Court applied.Ricks and Chardon to seniority systems. Lorance v.
AT&T Technologies, Inc., 109 S. Ct. 2261 (1989). In Lorance, the Court held that Title VII's
filing limitation period begins to run at the time a facially non-discriminatory seniority system is
adopted, not when the company's discriminatory intent in establishing such a system becomes
apparent, or when its subsequent discriminatory impact later becomes apparent to members of a
protected class. Id., at 2268-69. See infra note 114.

(5) Necessarily, federal employees are not eligible for the 300-day filing period provided in §
706 for employees in deferral states. Federal employees suing under Title VII confront several
special difficulties. See, e.g., Montgomery v. U.S. Postal Service, 867 F.2d 900 (5th Cir.

[Vol. 1:!
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struction of these terms in cases where charges were timely filed under
state law and where there was no question as to the deferral agencies'
authority to process the charges. Such issues became more complicated,
however, and new problems arose where Title VII claimants filed with
deferral agencies after state limitations had run or after the deferral
agencies had waived their opportunity to initially process such charges.
The less complicated questions are considered first.

A. Cases Timely Filed with Deferral Agencies Having Authority to
Process

The overarching question in virtually all these cases is under what
circumstances complainants in deferral states are entitled to the benefit
of the 300-day period for filing charges with the EEOC. Section 706(c)
evidently requires that a complainant in a deferral state may not file
charges with the EEOC without first seeking relief through the appro-

1989)(whether proper party defendant received notice within limitation period so as to allow
amended complaint to relate back); Honeycutt v. Long, 861 F.2d 1346 (5th Cir. 1988)(failure to
name proper party defendant and insufficiency of process). See separate opinion in Honeycutt, 861
F.2d at 1352-57 (Brown, J., dissenting and concurring), for a review of problematic issues. Fed-
eral employee filing deadlines under Title VII may, however, be subject to waiver, estoppel, and
equitable tolling under certain conditions. See, e.g., Boddy v. Dean, 821 F.2d 346, 349-50 (6th
Cir. 1987); Boyd v. U.S. Postal Service, 752 F.2d 410 (9th Cir. 1985); Brown v. Marsh, 777 F.2d
8, 14 (D.C. Cir. 1985); Loe v. Heckler, 768 F.2d 409, 417-19 (D.C. Cir. 1985); but see Manning
v. Carlin, 786 F.2d 1108 (11 th Cir. 1986)(threat of criminal prosecution if complainant refused to
accept demotion does not justify equitable tolling); Lofton v. Heckler, 781 F.2d 1390, 1392 (9th
Cir. 1986)(holding the 30-day period for filing claims with court following administrative decision
to be jurisdictional).

(6) The Fifth Circuit has held that mailing a charge to the EEOC is not equivalent to "fil-
ing" with that agency. Thus a claimant who mailed her complaint within the applicable EEOC
filing period may nevertheless have failed to file timely. Taylor v. General Tel. Co. of the South-
west, 759 F.2d 437, 440-42 (5th Cir. 1985)(filing does not occur until EEOC receives the charge).

(7) Courts are divided as to whether a complainant's completion of an EEOC intake ques-
tionnaire within the limitation period constitutes "filing" for purposes of § 706, or whether a more
formal "filing" is required. Casavantes v. California State Univ., 732 F.2d 1441 (9th Cir.
1984)(holding filing intake questionnaire sufficient); Sparkman v. Combined International, 690 F.
Supp. 723, 724 (N.D. I11. 1988)(disagreeing with Casavantes).

(8) Several courts have held that a Title VII defendant may raise a laches defense against
private complainants who filed claims in district courts that might have been brought sooner, even
if such plaintiffs had timely filed within relevant limitation periods. See, e.g., Garrett v. General
Motors Corp., 844 F.2d 559 (8th Cir. 1988), cert. denied, 109 S. Ct. 259 (1988); Jeffries v.
Chicago Transit Auth., 770 F.2d 676 (7th Cir. 1985), cert. denied, 475 U.S. 1050 (1986); Brown
v. Continental Can Co., 765 F.2d 810, 814-15 (9th Cir. 1985); EEOC v. Jacksonville Shipyards,
Inc., 696 F. Supp. 1438, 1440-41 (M.D. Fla. 1988).

19901
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priate state or local deferral agency. It is settled law that in order to be
entitled to the extended (now 300-day) period for filing with the
EEOC, complainants in deferral states must have "initially instituted"
proceedings with the appropriate deferral agency.'

The first question to be considered, then, is what kind of conduct is
necessary to constitute initially instituting proceedings with deferral
agencies. Another question concerns the relationship between the man-
dated 60-day deferral period and the 300-day period for filing with the
EEOC: do these add up to 300 plus another 60 days, or to 300 minus
60 days? Another basic question is what constitutes "termination" of
deferral agency proceedings. These issues are inter-related, and several
important cases involve more than one of them. For analytical pur-
poses, it seems best to isolate and consider each issue separately, even
at the risk of some redundancy.

1. "Initially Instituted" with the Deferral Agency

As early as 1972, in Love v. Pullman, the Supreme Court deter-
mined that a complainant need not personally initiate deferral agency
proceedings if the EEOC initiates such proceedings on her or his be-
half.'* In Love, the Court found that state proceedings had been com-
menced when "EEOC orally advised the Colorado Commission that it
had received a complaint from the petitioner."' 1

Eight years later, in another pivotal case, Mohasco Corporation v.
Silver, the Supreme Court invoked Love and held that state procedures
were instituted by the EEOC when it timely forwarded to the state
deferral agency the letter in which complainant had stated his charge.12

Thereafter, it appeared to be settled law that even if a complainant has
not first filed his charge with the deferral agency, the "initially insti-
tuted" requirement is met by the EEOC's timely transmittal of the
charge to such agency." In its Mohasco decision, the Supreme Court

' See Oscar Mayer & Co. v. Evans, 441 U.S. 750, 756 (1979); Love v. Pullman Co., 404
U.S. 522, 524 (1972).

10 404 U.S. 522, 524 (1972).
1 ld. at 523, 524.
12 447 U.S. 807, 816 (1980).
" Washington v. Paths, 868 F.2d 172, 175 (5th Cir. 1989); Isaac v. Harvard Univ., 769 F.2d

817, 819 (1st Cir. 1985). Moreover, the Ninth Circuit has held that where the EEOC failed to
refer a charge to the deferral agency, the deferral period would be deemed to have commenced on
the date on which, under EEOC's regulations, the charge should have been referred, and the

[Vol. 1:1
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also resolved another elementary problem: whether Section 706(e) re-
quires that in order to preserve the right later to file with the EEOC,
complainants must institute proceedings with the deferral agency
within 180 days of the alleged violation, even though the particular
state law provides a more extended filing period. New York provided a
one-year period for filing charges with the state agency. 4 Silver filed
his complaint against Mohasco with the EEOC 291 days after the al-
leged discriminatory act, and the EEOC promptly referred it to the
New York deferral agency. Thus Silver's filing was within the state
limitation period, but more than 180 days following the alleged unlaw-
ful practice. Some circuit courts apparently had construed Section
706(e) to require complainants to file with the state agency within 180
days regardless of the state filing period in order to be entitled to the
300-day period for filing with the EEOC.15 The Supreme Court found
this more restrictive approach contrary to the statute and congressional
intent. 6

The analytically separate questions, whether Title VII complain-
ants in deferral states who filed after their state limitation period had
expired or after the agency had waived its jurisdiction could, neverthe-
less, be entitled to the benefit of the 300-day period for filing with the
EEOC, remained to be considered.' 7 In nearly all cases, the courts have
held that in order to gain the benefit of the Act's 300-day period for
filing claims with the EEOC, a deferral state claimant must have "in-
stituted proceedings" with an appropriate deferral agency (either per-
sonally, or by the EEOC on his behalf) within 300 days of the alleged
discriminatory conduct. But could Title VII complainants in deferral
states with an extended filing limitation period always count on having
300 days in which to file their claims with the EEOC? To this question,
Mohasco's answer was no.

charge would be deemed filed with the EEOC at the end of the statutory deferral period. Roberts
v. Arizona Bd. of Regents, 661 F.2d 796, 799-800 (9th Cir. 1981).

:4 Mohasco, 447 U.S. at 810 n.4.
' Rodriguez v. Southern Pac. Transp. Co., 587 F.2d 980, 981 (9th Cir. 1978); Olson v.

Rembrandt Printing Co., 511 F.2d 1228, 1232 (8th Cir. 1975).
10 Mohasco, 447 U.S. at 813 n.16, 816 n.19. See Lowell v. Glidden-Durkee, 529 F. Supp. 17,

21-22 (N.D. 111. 1981) (Getzendanner, J., construing Mohasco).
" See infra parts Il(B) and IV of this article.
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2. Filing with EEOC: 300 Days; or 240 Days and Maybe More?

Section 706(c) provides that no charge may be filed with the
EEOC "before the expiration of sixty days after proceedings have been
commenced" by the state deferral agency, "unless such proceedings
have been earlier terminated." Section 706(e) provides that when a
complainant has "initially instituted proceedings" with a deferral
agency, charges must be filed with the EEOC "within three hundred
days after the alleged unlawful employment practice occurred."

The Second Circuit had construed this language to mean that a
complainant in a deferral state which allowed a filing period of 300
days or more could file with both the deferral agency and the EEOC as
late as the 300th day.18 In Mohasco, however, the Supreme Court
sided with the Seventh Circuit which had construed Section 706 to
mean that a deferral state complainant must file his charge (or have it
filed on his behalf) with the deferral agency within 240 days in order to
be sure of preserving his right to file with the EEOC. 9 Since New
York had a 365-day state filing period, the Mohasco Court had no oc-
casion to consider, and did not decide, whether the 240-day period
would apply if a claimant filed with the deferral state after the state
limitation period had run.

The relevant facts in Mohasco are as follows. The complainant,
Silver, wrote to the EEOC 291 days after his discharge, which he as-
serted had been based on his religion. The EEOC referred Silver's let-
ter to the New York deferral agency within 300 days of the alleged
violation. The deferral agency, however, did not issue its findings until
several months later-well after 300 days. Subsequently, the EEOC
issued its determination, and notified Silver of his right to sue.2" The
district court granted the company's motion for summary judgment. It
read Section 706(c) to mean that Silver's complaint was not properly
filed with the EEOC until 60 days after his filing with the deferral
agency, thus not until 351 days after the alleged discriminatory action.
Therefore, the district court concluded, this filing was outside the 300-

" Silver v. Mohasco Corp., 602 F.2d 1083, 1088-89 (2d Cir. 1979), rev'd, 447 U.S. 807
(1980). See also Vigil v. Am. Tel. & Tel. Co., 455 F.2d 1222 (10th Cir. 1972)(complainant may
file with EEOC during deferral period, and such filing tolls the running of the federal filing
period).

" Mohasco, 447 U.S. at 815 n.16.
20 Id. at 811.

(Vol. 1:1
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day limitation period established by Section 706(e). 21 The Second Cir-
cuit reversed, holding that a charge was properly filed with the EEOC
for purposes of Section 706(e) when initially received by the EEOC
within 300 days, even though under Section 706(c) the EEOC could
not act on the filing until the end of the state deferral period.22 Under
the Second Circuit's reading of the two sections, a complainant in a
deferral state with a limitation period of 300 days or more could file
with the EEOC and the deferral agency any time within 300 days; then
after 60 days, or sooner, if the deferral agency completed action earlier,
the EEOC could proceed to process the charge. This construction of the
filing time might be called the 300-day plus up-to-60-day rule.

The Supreme Court was unpersuaded. Rejecting the Second Cir-
cuit's reasoning, it held that Title VII complainants in deferral states
must file (or have the EEOC do so on their behalf) with the deferral
agency within 240 days in order to insure that the agency will have the
statutory 60-day period in which to process charges prior to the expira-
tion of the 300-day period for filing with the EEOC.23

If a complainant filed later than 240 days, she might still have the
benefit of subsequent EEOC consideration, but only if the deferral
agency "terminated" proceedings within the 300-day period. Three dis-
senting justices found that the legislative history supported the Second
Circuit's interpretation of the sections and characterized the Court's
new rule as a "wait and see" or "240-day maybe" rule, objecting that
the 240-day limitation "nowhere appears in the text of the statute. 24

On a related matter, the Mohasco Court held that claimants who
had filed with the EEOC and the deferral agency within 240 days
would not have to file again with the EEOC after 60 days or the state
agency's earlier termination of its proceedings. The Court repeated and
evidently endorsed its earlier holding in Love, that "it was proper for
the EEOC to hold respondent's 'complaint in "suspended animation,"

21 Id.
22 Id. at 811-15.
23 Subsequent Sixth and Ninth Circuit decisions found timely claims that had been filed with

the state agencies and the EEOC more than 240 days after the alleged discriminatory practices
occurred where the charges had been filed prior to the Supreme Court's decision in Mohasco.
These courts held that Mohasco was not to be applied retroactively. Rasimas v. Michigan Dep't of
Mental Health, 714 F.2d 614, 622 (6th Cir. 1983), cert. denied, 466 U.S. 950 (1984); Wiltshire v.
Standard Oil, 652 F.2d 837, 840-42 (9th Cir. 1981), cert. denied, 455 U.S. 1034 (1982).

24 Mohasco, 447 U.S. at 827, 835 (Blackmun, J., dissenting) (joined by Brennan and Mar-
shall, JJ.).
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automatically filing it upon termination of the State proceedings.' "525

Subsequent circuit court decisions have concluded that under Love and
Mohasco, complaints received by the EEOC will be "held in abeyance
by the EEOC" until termination of the deferral period or state agency
procedures, at which time such complaints will be deemed "automati-
cally" filed with the EEOC.28 Under Mohasco, then, a complainant
timely filing with the EEOC and the appropriate 706 agency within
240 days of an alleged discriminatory act can be assured that the
EEOC will eventually investigate her complaint. On the other hand, a
complainant likewise situated who filed with the EEOC and the 706
agency after the 240th day could have the benefit of the 300-day period
for filing with the EEOC only if the deferral agency proceeding "termi-
nated" within 300 days following the alleged violation. Understanda-
bly, what constitutes termination of such proceedings became a matter
of concern to litigants and the courts.

3. Proceedings "Earlier Terminated"

In order to "terminate" proceedings, must a deferral agency to-
tally relinquish its jurisdiction over a case, or is it sufficient if the
agency notifies the EEOC that it, the deferral agency, will not process
the charge? This question was presented to the First Circuit in Isaac v.
Harvard University.2 7 Harvard notified Isaac that he had not been rec-
ommended for tenure. Exactly 241 days later, Isaac filed with the
EEOC, charging that his termination was impermissibly based on con-
sideration of his race and national origin. Ten days later, on the 251st
day since the alleged violation, the EEOC forwarded a copy of the
charge to the Massachusetts deferral agency (MCAD) for review pur-
suant to Section 706(c)'s deferral requirement. On day 263, the EEOC
received a form from MCAD "stating that the MCAD would not pro-
cess the charge."28 The EEOC then investigated the charge, and nearly
three years later, issued its findings. Another year later, after at-
tempted conciliation had failed, the EEOC gave Isaac notice of his
right to sue. Isaac then sued in federal district court. The court granted

22 Mohasco, 447 U.S. at 817.
26 See, e.g., Isaac v. Harvard Univ., 769 F.2d 817, 819 (1st Cir. 1985); Thomas v. Florida

Power & Light Co., 764 F.2d 768, 770 (1lth Cir. 1985).
27 769 F.2d 817 (Ist Cir. 1985).
28 Id. at 819.

[Vol. 1: 1
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Harvard's motion for summary judgment on the ground that MCAD
had not terminated proceedings when it notified the EEOC (on day
263) that it would not process the charge. The court based this deter-
mination on evidence that MCAD had issued its own findings of proba-
ble cause two weeks after EEOC had done so-some three years after
day 251-and that MCAD had shown continuing interest in the case
some five years after that, which was more than eight years after day
263. The district court concluded that MCAD therefore had not
reached a final disposition of the case on day 263. Since proceedings
had not been "earlier terminated" for purposes of Section 706(c), the
EEOC charge could not be deemed filed until day 311, 60 days after
the EEOC had forwarded it to MCAD.

Finding that the terms of Section 706(c) were ambiguous, the
First Circuit proceeded to examine its legislative history. On the basis
of this inquiry, the appellate court rejected Harvard's contention that
Congress intended the EEOC to have no jurisdiction when a state
agency has only suspended action. The court found that the deferral
agency waived its right to go first in processing Isaac's claim when it
notified the EEOC that it would not process the charge, and held that
such waiver was sufficient to constitute "termination" of the agency's
proceedings under Section 706(c). In so concluding, the court also took
note of "the broad policy of Title VII to provide relief from . . . dis-
crimination as quickly as possible, ' 30 and accorded "great deference"
to the EEOC's regulations, which provided that a charge may be
deemed properly filed with the EEOC "upon waiver of the [state defer-
ral agency's] right to exclusively process the charge."3 1

Isaac appears to have settled the question whether a deferral
agency's affirmative waiver of its right to proceed first constitutes "ter-
mination" of proceedings for purposes of Section 706(c) where the
state limitation period would have permitted agency action absent such
waiver. Whether such a waiver would be sufficient to "terminate" pro-
ceedings where the state limitation period had already run by the time
complainant filed, or where the deferral agency had already waived its
authority to proceed first under a worksharing agreement but did not

29 Id. at 820.
30 Id. at 826.
31 Id. (citing 29 C.F.R. § 1601.13(a)(5)(ii)(B)).
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return a form so indicating after receiving notice of charges, remained
open questions.

B. Cases Where the Deferral Agency has Already Waived its Right
to Proceed or Where Filing with the Agency was Untimely Under State
Law

As has been seen, the import of Sections 706(c) and 706(e) is that
in order to qualify for the 300-day period for filing with the EEOC, a
Title VII complainant in a deferral state with a state limitation of 300
days or more must have first "initially instituted" proceedings with a
deferral agency "with authority to grant or seek relief" from the al-
leged unlawful practice. Moreover, under Mohasco, a complainant in
such a state must file his deferral agency claim within 240 days of the
alleged discriminatory act in order to assure subsequent processing by
the EEOC. Such filings after 240 days could later be considered by the
EEOC only if state agency proceedings were "earlier terminated," that
is, terminated within 300 days of the alleged violation.

Which, if any, of these requirements obtains in cases where the
claimant files with the deferral agency after the state limitation period
has run, or after the deferral agency has waived exercise of its jurisdic-
tion, remained to be determined. It is important to observe that neither
Section 706(c) nor Section 706(e) addresses the situation where the
deferral agency has previously agreed that the EEOC will process
claims initially and thus has waived the 60-day deferral period. Nor
does either section contemplate the situation where the state filing limi-
tation period is less then 300 days.32

1. Initially Instituted

Section 706(e) clearly stipulates that in order to obtain the benefit
of the 300-day period for filing with the EEOC, a claimant must have
"initially instituted" proceedings with the deferral agency. Is it possible
to meet this requirement when the deferral agency is not in a position
to pursue proceedings either because the agency has previously waived
the right to process such a claim, or because the state limitation period
has run? No court of appeals has held that a claimant in either such
circumstance may be absolved from the statutory requirement to insti-
tute or commence proceedings with the deferral agency. All circuit

3 See Commercial Office Products, 108 S. Ct. at 1675.
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courts have held that some sort of state agency filing, even if only per-
functory, is required. To be sure, some circuits have found that "filing
an untimely claim with a state or local agency is a meaningless ges-
ture. ' 33 But the circuits have evidently felt bound by the statutory
terms. A quite nominal filing with the deferral agency has been held
sufficient to initiate deferral agency proceedings where, under a work-
sharing agreement, the agency had already waived the exercise of its
jurisdiction and the filing took place after the state limitation period.34

In such cases, the Fifth Circuit has held that the "initially instituted"
requirement was "met by the EEOC's routine transmittal of a copy of
the complaint" to the state deferral agency. "To require more," the
court reasoned, "would merely impose a bureaucratic ritual on these
agencies."35

Most circuit court decisions do not explain how untimely filing
with a deferral agency serves to "initially institute proceedings." The
Tenth Circuit, for example, merely cited Love v. Pullman, which it
read "to mean that when a complainant files a charge with the EEOC,
the deferral of that charge by the EEOC is an initial filing in the state
agency sufficient to invoke the 300-day time limitation. ' 3 It will be
recalled, however, that in Love the state agency filing was timely; thus,
the Love Court did not even consider the untimely state-filing situation.
Perhaps, the reason the circuit courts have been willing to find an un-
timely state agency filing sufficient to constitute "instituting proceed-
ings" is simply that the statutory sections nowhere specify that filing
with the deferral agencies must be timely under state law in order to
trigger a complainant's entitlement to the 300-day filing period with
the EEOC. The circuit courts evidently were reluctant to read in a fil-
ing restriction not provided by the Act and not clearly intended by
Congress. Thus, even before the Supreme Court announced its decision
in Commercial Office Products,37 every circuit that had considered the

3' Thomas, 768 F.2d at 770; Mennor v. Fort Hood Nat'l Bank, 829 F.2d 553, 558 (5th Cir.
1987)(Gee, J., concurring).

Washington, 868 F.2d at 175; Urrutia v. Valero Energy Corp., 841 F.2d 123, 125 (5th
Cir.), cert. denied, 109 S. Ct. 82 (1988).

15 Id. See also EEOC v. Metal Service Co., 706 F. Supp. 401, 403-04 (W.D. Pa. 1989)(fol-
lowing Urrutia).

36 EEOC v. Commercial Office Products Co., 803 F.2d 581, 586 (10th Cir. 1986), rev'd on
other grounds, 108 S. Ct. 1666 (1988).

"7 See supra note 3, and infra text accompanying notes 63-109.
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matter eventually had held that an untimely state filing was sufficient
to meet the "initially instituted" requirement.38

2. With Authority to Grant or Seek Relief

Worksharing agreements between deferral agencies and the EEOC
often contain provisions stating, for example, that the EEOC will take
primary responsibility for processing charges initially received by it, or
that the EEOC will process all charges received after 180 days but
within 300 days following an alleged violation, or simply that the defer-
ral agency will not consider complaints filed after 180 days. 9 In addi-
tion, some states have established a statutory limitation period for filing

38 EEOC v. Hansa Products, Inc., 844 F.2d 191 (4th Cir. 1988); Gilardi v. Schroeder, 833
F.2d 1226, 1229-33 (7th Cir. 1987); Mennor, 829 F.2d at 555-56; Maurya v. Peabody Coal Co.,
823 F.2d 933, 934-35 (6th Cir. 1987), cert. denied, 108 S. Ct. 1030 (1988); EEOC v. Shamrock
Optical Co., 788 F.2d 491 (8th Cir. 1986)(receding from Olson v. Rembrandt Printing Co., 511
F.2d 1228 (8th Cir. 1975)); Thomas, 764 F.2d at 770-71; Howze v. Jones & Laughlin Steel
Corp., 750 F.2d 1208, 1211 (3d Cir. 1984); Smith v. Oral Roberts Evangelistic Assoc., Inc., 731
F.2d 684, 687-90 (10th Cir. 1984)(receding from Dubois v. Packard Bell Corp., 470 F.2d 973,
974-75 (10th Cir. 1972)); Wiltshire, 652 F.2d at 839-40 (receding sub silentio from Rodriguez v.
Southern Pac. Transp. Co., 587 F.2d 980 (9th Cir. 1978)). See generally, Note, Untimely Filing
of State Charges And Title V's Limitation Periods, 56 U. CIN. L. REv. 569 (1987).

Dixon v. Westinghouse Elec. Corp., 787 F.2d 943 (4th Cir. 1986), cert. granted and vacated,
108 S. Ct. 1990 (1988), was only an apparent exception. The Dixon court did not reach the
question whether an untimely filing with the state agency would have entitled the complainant to
the 300-day federal filing period. Instead, it held that the complainant had not "initially insti-
tuted" state proceedings even though the EEOC had forwarded a copy of her charge to the state
agency. Id. at 945-46, and nn. 2 and 3. See Hansa Products, 844 F.2d at 194. The court evidently
reasoned that because the Maryland deferral agency, MCHR, had, through its worksharing
agreement, waived the right to process initially any charges filed originally with the EEOC or any
charges filed six months after the alleged violation, the EEOC's transmittal of Dixon's charge to
the MCHR was "for informational purposes only" and did not constitute an "initially instituted
charge" within the meaning of Section 706(c). 787 F.2d at 946. Dixon makes no mention of Love,
in which the Supreme Court had found EEOC's quite nominal transmittal of information to the
deferral agency sufficient to initiate state proceedings. Dixon's underlying, though unarticulated,
rationale apparently was that by virtue of its prior waiver, the MCHR lacked the requisite "au-
thority to grant or seek relief." Although the Supreme Court did not specifically state in Commer-
cial Office Products whether the EEOC's routine transmittal of a charge to the deferral agency
would suffice to institute the latter's proceedings, the facts in that case were similar to those in
Dixon. See 108 S. Ct. at 1670. The Supreme Court vacated the Dixon opinion and remanded for
further consideration in light of Commercial Office Products. 108 S. Ct at 1990. Curiously, the
Commercial Office Products Court did not address the question whether proceedings could be
"initially instituted" with a deferral agency that had already waived its opportunity to process
charges. See infra text accompanying notes 73-76.

" See, e.g., Commercial Office Products, 803 F.2d at 589; Dixon, 787 F.2d at 944 n.l.
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charges with their deferral agencies."' A few federal district courts con-
strued Section 706(e) to mean that because a deferral agency had al-
ready waived its right to process claims, or because filing was untimely
under the worksharing agreement or state law, the agency was not one
"with authority to grant or seek relief." These district courts held that
claimants who filed with such deferral agencies were not entitled to the
300-day period for filing with the EEOC.41

The circuit courts of appeal that have reviewed such determina-
tions have uniformly held that such filings are sufficient to constitute
initial institution of proceedings for purposes of Section 706(e). Few
circuits, however, have undertaken to explain how such deferral agen-
cies had "authority to grant or seek relief." The Eleventh Circuit, even
after stating in dictum that the deferral agency in question "does not
have authority to grant relief on an untimely claim," went ahead and
found the complainant entitled to the EEOC's 300-day filing period
anyway, on the theory that maintaining consistency with the other cir-
cuits was the controlling consideration. 2 The Fifth Circuit likewise de-
cided to adopt the rule of the other circuits without analyzing either
the "initially instituted" or the "with authority to grant or seek relief'
language of the Act. 3 Courts may not, of course, simply ignore perti-
nent statutory language.

Subsequently, the Fifth Circuit did address the "with authority"
requirement in Urrutia v. Valero Energy Corporation."" Here the
EEOC and the Texas deferral agency (TCHR) had, through terms of
their worksharing agreement, arranged that the EEOC would have ex-
clusive responsibility for processing all Title VII charges received by

40 Mennor, 829 F.2d at 555 n.4; Thomas, 764 F.2d at 770; Rasimas, 714 F.2d at 621.
See, e.g., Urrutia, 841 F.2d at 124, 125; Mills v. Nat'l Distillers Products Co., 435 F.

Supp. 72, 74 (S.D. Ohio 1977).
2 Thomas, 764 F.2d at 770, 771. The Thomas court was persuaded that "no underlying

ideological principles" were involved in these cases. Id. at 770. In Thomas, Associated Industries
of Florida, Inc., had filed an amicus brief on behalf of the employer. Id. at 669. In Urrutia, the
Texas Association of Business filed an amicus brief in support of the Corporation's position. 841
F.2d at 123. In Isaac, the National Council for Black Studies, Inc., filed an amicus brief on
behalf of the complainant. 769 F.2d at 818. These Title VII limitations cases clearly affected
more interests or concerns than those of the immediate parties in the cases. The EEOC itself has
frequently filed as amicus curiae in the limitations cases, usually arguing in favor of the longer
filing periods.

" Mennor, 829 F.2d 553.
44 841 F.2d at 126.
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the EEOC between 180 and 300 days following an alleged violation. 5

In addition, state law establishing the TCHR specified that discrimina-
tion charges must be filed with the agency "within 180 days after the
date the alleged unlawful employment practice occurred," and that
"untimely complaints shall be dismissed by the commission." '46 Urrutia
filed his charge with the EEOC 217 days after his alleged discrimina-
tory discharge, and the EEOC transmitted it to the TCHR the same
day.4 7 The Fifth Circuit held that the TCHR was, nevertheless, "a
state agency with 'authority' to grant or seek relief' from the charged
violation. The court reasoned that as constituted under state law, the
TCHR had authority to grant or seek relief from employment discrimi-
nation practices proscribed by Title VII; the fact that the agency had
waived the exercise of that authority through the worksharing agree-
ment did not mean that it no longer had the power to function as an
authority for purposes of Section 706(c).18 Evidently, the court also
meant that the state's statutory waiver of its opportunity to have the
TCHR act on claims filed between 180 and 300 days did not mean that
the agency lacked "authority to grant or seek" appropriate relief. Soon
afterwards, in Commercial Office Products, the Supreme Court stated
the point in somewhat different terms: "[Tihe words 'authority to grant
or seek relief refer merely to the enabling legislation that establishes
state or local agencies, not to state limitations requirements."49

Even before Commercial Office Products, it was fairly well-settled
that a claimant who filed with a state deferral agency either after the
agency had already waived the exercise of its powers or after the state
filing limitation period had run would, notwithstanding, be entitled to
the 300-day period for filing with the EEOC, at least so long as he or
she filed with the agency no more than 240 days following the alleged
discriminatory conduct. If such filing was more than 240 days, the
claimant's right to file with the EEOC would depend entirely on
whether the deferral agency had "terminated" its proceedings within
300 days of the alleged violation. Whether the Mohasco 240-day pe-

" Id. at 124 n.1, 125.
16 Id. at 124.
1 Id. at 124 n.l.
48 Id. at 126.
19 108 S. Ct. at 1675 (quoting with approval the earlier Tenth Circuit holding in the same

case).
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riod should apply in these cases is another question.50 But what would
constitute "termination" of deferral agency proceedings? On this issue,
the circuit courts of appeal were divided.

3. Earlier Terminated

Two kinds of issues arise in connection with the "earlier termi-
nated" requirement of Section 706(c) where the deferral agency has
either already waived the exercise of its jurisdiction over the charge, or
where the charge filed with it was untimely under the worksharing
agreement or state law. The first issue is, what affirmative action, if
any, must such a deferral agency take in order to terminate proceed-
ings within the meaning of Section 706(c). The other question is
whether a state agency "terminates" its proceedings for purposes of
Section 706(c) when it waives its right to initially process a given com-
plaint, when the EEOC has concluded processing it, or when the
agency decides to take further action in regard to it.

a. Affirmative Agency Action or Constructive Termination

The first question could be stated as follows: Where the state
agency, either by virtue of having previously waived the right to pro-
ceed, or through expiration of the state limitation period, is unable to
act on a complaint anyway, may the EEOC properly proceed, under
Section 706(c), once the deferral agency's proceedings have been "in-
stituted," without waiting either 60 days, or for the agency to take
some affirmative action to "terminate" its "proceedings"?

The Fifth Circuit hds considered this question. In one case, the
court appears to have found that the EEOC's issuing notice declaring
that the state agency had waived its jurisdiction was enough to consti-
tute termination of proceedings." In a later case where the agency had
taken no affirmative action to terminate its proceedings, the Fifth Cir-
cuit held that the agency's "proceedings constructively terminated on
[its] receipt of the ...Charge of Discrimination form."'52 The court's

o See infra text accompanying notes 71-72, 81-101.
" Mennor, 829 F.2d at 554, 555. It is unclear from the report whether the deferral agency

had acted affirmatively to waive its jurisdiction, or whether the EEOC deemed the agency's juris-
diction waived on the basis of terms of the worksharing agreement or the state limitation.

52 Urrutia, 841 F.2d at 125-26 n.7. Several district courts have held that deferral agency
proceedings, in effect, constructively terminated when the agencies waived their opportunity to
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legal theory was quite simple: "Under terms of the Worksharing
Agreement, there was nothing further that [the deferral agency] could
have done with respect to appellant's claims."53 The claimant had filed
within 240 days of the alleged discriminatory act, but by holding that
state agency proceedings were constructively terminated when the
agency received a copy of the complaint, the court found it unnecessary
to impose a pointless 60-day delay.

It is unclear whether Mohasco should control in a case where the
filing with the deferral agency was after 240 days, but within 300 days,
and the deferral agency was no longer in a position to act on the com-
plaint. In Mohasco, it will be recalled, the claimant had filed within the
state limitation period, and there was no question of the deferral
agency's having waived its jurisdiction. If an agency has already
waived the exercise of its authority to act, or if the agency could no
longer act under terms of its worksharing agreement or the state limi-
tation period, there would be no reason for courts to require the EEOC
to delay action merely in order to allow the deferral period clock to run
for 60 days.54

b. Waiver of Right to Initially Process or Complete Surrender of Ju-
risdiction

In Isaac v. Harvard University, the First Circuit held that a state
deferral agency "terminated" its proceedings for purposes of Section
706(c) when it notified the EEOC that it would not process the claim-
ant's charge.55 In that case, the state deferral agency filing had been
timely, and the agency undertook to examine it after the EEOC con-
cluded its inquiry. The First Circuit held that Section 706(c) did not
require that the deferral agency must totally relinquish or renounce its
right to proceed later if it wished to do so.

The Tenth Circuit disagreed with Isaac in a case decided the fol-
lowing year, EEOC v. Commercial Office Products Company." The

process charges through their worksharing agreements with the EEOC. See infra notes 90-92 and
accompanying text.

53 Id.
" See also Washington, 868 F.2d 172, 175, where the issue of terminating proceedings is not

mentioned even though the claimant's charge was not filed with the Texas deferral agency until
289 days after the alleged violation. See also infra text accompanying notes 90-92.

" See supra text accompanying notes 27-31.
56 803 F.2d 581 (10th Cir. 1986), rev'd, 108 S. Ct. 1666 (1988).
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complainant had filed her charge with the EEOC 289 days after the
alleged violation,"' well past the state's 180-day limitation period.58

Four days later, the EEOC forwarded a copy of the charge to the Colo-
rado deferral agency (CCRD). Still within 300 days, the CCRD re-
turned the charge form to the EEOC, indicating that it "waived its
right to initially process the charge," and wrote to the complainant
stating that it "had waived its right to initial processing but stating
specifically that it still retained jurisdiction over her charge."59 The
EEOC proceeded to investigate, but Commercial refused to provide re-
quested information. Subsequently, Commercial resisted the EEOC's
administrative subpoena on the ground that the charge was untimely
filed. The district court agreed that the filing was untimely, and denied
enforcement of the subpoena.6 0 The Tenth Circuit affirmed the denial
of enforcement.

Although the Circuit Court found that complainant's charge was
"initially instituted" with the CCRD for purposes of Section 706(e), it
held that her filing with the EEOC was untimely because the agency
had not "terminated" proceedings within the meaning of. Section
706(c). The court understood Section 706(c) to mean that the state
deferral period of 60 days could be shortened only if the state "com-
pletely surrenders" or "unequivocally relinquish [es]" its exclusive juris-
diction over a charge.6 So far as the Tenth Circuit was concerned, the
agency's waiver of its right to initially process the charge did not con-
stitute such surrender or relinquishment. The charge was not received
by the EEOC until the 289th day, and the deferral period, the court
held, did not end until 60 days later, on the 349th day. The court ap-
plied the Mohasco rule, under which, it concluded, the filing with the
EEOC was too late.

Clearly, the circuits were divided on what kinds of action-if
any-a deferral agency had to take in order to "terminate proceedings"
within the meaning of Section 706(c). In the case of Commercial Office
Products, the situation was further complicated by the fact that at the
time the charge was forwarded to the deferral agency, that agency had
already waived its right to proceed first; moreover, the state limitation

id. at 584.
Id. at 586 n.3.
I9 Id. at 584.

60 Id.

61 Id. at 587, 589-90 n.13.
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period had run. Thus, the Colorado deferral agency would have been
unable to take action-at least until the EEOC had processed the
charge. But the EEOC could not act, under the Tenth Circuit's con-
struction of Section 706(c), until the deferral agency had unequivocally
relinquished its jurisdiction. The result, then, was a "Catch-22"
impasse."

III. COMMERCIAL OFFICE PRODUCTS: THE SUPREME
COURT OPINION AND ITS LACUNAE

In reviewing Commercial Office Products, the Supreme Court ad-
dressed two issues. First, it inquired whether a deferral agency's waiver
of its exclusive 60-day deferral period pursuant to a worksharing agree-
ment with the EEOC "terminates" the agency's proceedings for pur-
poses of Section 706(c). Second, it considered whether a complainant
whose filing with the deferral agency is untimely under state law is,
nevertheless, entitled to the 300-day period for filing with the EEOC
provided under Section 706(e). The Court answered both questions in
the affirmative by a divided vote."3 The latter question is considered
here first.

A. Untimely Filing Under State Law: "Authority to Grant or Seek
Relief'

On appeal, Commercial not only asserted that the CCDR had not
preclusively "terminated its proceedings." As an alternative argument,
Commercial also urged that the petitioner-claimant was not entitled to
the 300-day period for filing with the EEOC because her filing with the
deferral agency was outside the state's 180-day limitation period. Com-
mercial argued that Section 706(e) affords the longer filing period only

62 Thus one commentator observed:
[l]n Commercial Office Products, the aggrieved, who had lost her rights to file a charge
under the state statute because the limitations period had expired, was prevented from
filing a federal charge because the 706 Agency was unable to terminate its proceedings
over a charge that the Agency could not have taken under its own statute, but was willing
to review for compliance with the state statute after the EEOC completed its investigation.

Bagin, Worksharing Agreements: A Creative Answer to Statutory Mischief: When is a Charge
Timely Filed with the EEOC in a Deferral State Under Title VII of the Civil Rights Act?, 26
DUQ. L. REV. 379, 409 (1987-88).

63 The opinion was by Justice Marshall, joined by Justices Brennan, White, and Blackmun,
and in part by Justice O'Connor. Justice Stevens dissented in an opinion joined by Chief Justice
Rehnquist and Justice Scalia. Justice Kennedy took no part in the case. 108 S. Ct. at 1668.
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when the claimant has "instituted proceedings with a state or local
agency with authority to grant or seek relief' from the alleged viola-
tion. Since the complainant's filing was untimely under state law, Com-
mercial contended the agency lacked the requisite "authority to grant
or seek relief," and therefore the 300-day federal filing period was
unavailable.6'

1. What the Court Decided

Observing that the Tenth Circuit, along with all other circuits that
had considered this matter, had rejected this argument, the Supreme
Court held "that state time limits for filing discrimination claims do
not determine the applicable federal time limit." ' The Court quoted
and evidently endorsed the Tenth Circuit's holding that "the words 'au-
thority to grant or seek relief' refer merely to enabling legislation that
establishes state or local agencies, not to state time limitations." 6 Not-
ing that Title VII, "like the [Age Discrimination in Employment Act],
contains no express reference to timeliness under state law," 7 the
Court applied the same "policy considerations" it had found applicable
in a case concerned with timely state filing under the Age Discrimina-
tion in Employment Act of 1967 (ADEA), Oscar Mayer & Co. v. Ev-
ans.8 "[T]he policy considerations that militate against importing such
a hurdle into the federal ADEA scheme are identical in the Title VII
context: Title VII also is a remedial scheme in which laypersons, rather
than lawyers, are expected to initiate the process." 9

In addition, the Court was concerned that "importation of state
limitations periods into Section 706(e) ... would embroil the EEOC in
complicated issues of state law," such as whether a given state limita-
tion period is "jurisdictional or nonjurisdictional," and if the latter,
"whether it was waived or equitably tolled."7 In contrast with these

04 108 S. Ct. at 1675.
OD Id.
06 Id. Accord, Urrutia, 841 F.2d at 126.
61 108 S. Ct. at 1675. •
68 441 U.S. 750 (1979).
69 108 S. Ct. at 1675-76. The Court stated flatly that "the filing provisions of the ADEA and

Title VII [are] 'virtually in haec verba.' " Id. at 1675. The Court evidently did not recall that in
Oscar Mayer it had found that the ADEA contained "express" language making state limitation
periods "irrelevant" with respect to a complainant's right to file under that Act. Oscar Mayer, 441
U.S. 759. Such language does not appear in Title VII.

70 108 S.. Ct. at 1676.
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complications, the Court pointed to its "easily understood ... and eas-
ily administered" rule in Mohasco, namely, "that a complainant 'need
only file his charge within 240 days of the alleged discriminatory em-
ployment practice in order to ensure that his federal rights will be pre-
served.' "71 The Court concluded, "We reaffirm that rule today."17 2 In
so saying, the Court may have meant to hold Mohasco's "240-day
maybe" rule applicable for purposes of determining whether a com-
plainant is entitled to the 300-day period for filing with the EEOC
where, as here, the state filing was untimely under state law. The Court
did not consider whether it made any sense to require the EEOC to
wait 60 days for a deferral agency to act when, under the state's limita-
tion period, the agency could do nothing. Instead of reflecting on its
rationale, the Court simply commended the Mohasco holding's
simplicity.

2. What the Court Did Not Decide

Somewhat strangely, in Commercial Office Products, the Court
made no effort to explain how filing with a deferral agency after the
state filing limitation period had run could be said to constitute having
"initially instituted" proceedings with such an agency for purposes of
Section 706(e). Even if the issue was not explicitly raised on appeal, it
was before the Court as an integral feature of the timeliness question.
Perhaps the Court intentionally preferred to resolve it sub silentio by
holding broadly that it "join[ed] the Circuits in concluding that state
time limits for filing discrimination claims do not determine the appli-
cable federal time limit."73 The Court's failure to construe the statu-
tory "initially instituted" language leaves its holding in Commercial
Office Products conceptually defective. 74

The Supreme Court's decision is conceptually deficient in another
respect as well. The Court held that the fact that a filing with a defer-
ral agency was untimely under state law does not bar availability of
the extended 300-day period for filing charges with the EEOC. But the

7Id. Mohasco, 441 U.S. at 814 n.16.
72 108 S. Ct. at 1676.

I Id. at 1675.
' Compare Urrutia, 841 F.2d at 125 (Fifth Circuit held that where a deferral agency had

already waived jurisdiction, "all that was required to institute state proceedings was a nominal
filing" with the agency).
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Court did not say whether filing with a deferral agency that had al-
ready waived its right to process or initially process charges through its
.worksharing agreement with the EEOC would have the same effect.
Perhaps, the Court would have said that in such circumstances the
agency would, nevertheless, have been an agency "with authority to
grant or seek relief" within the meaning of Section 706(c), so that fil-
ing with the agency would meet that section's "initially instituted" re-
quirement. But it did not say so. Thus, the question remains analyti-
cally unresolved. It may be that by holding "that state time limits for
filing discrimination claims do not determine the applicable federal
time limit," 75 the Court thought it was also saying that a state agency's
waiver of the exercise of its jurisdiction in its worksharing agreement
with the EEOC would not affect the availability of the longer federal
filing period either. As has been noted, worksharing agreements often
specify that the deferral agency waives its right to process charges after
a certain period of time has elapsed. If a claimant files after such a
period has run, has she "instituted proceedings with a state agency
with authority to grant or seek relief" so as to be entitled to The 300-
day period for filing with the EEOC? The Court did not say. It may be
anticipated that this lacuna or "loophole" in the Court's opinion will
prompt further litigation on the point.7

B. "Termination:" Waiver of Right to Process or "Unequivocally
Relinquish"

The main question the Court considered in Commercial Office
Products was whether, in order to terminate its proceedings for pur-
poses of Section 706(c), a deferral agency must completely surrender
any further opportunity to review the matter after the EEOC has acted
on it. 77

71 108 S. Ct. at 1675.
"' Since Commercial Office Products was decided, a federal district court has held that a

Title VII complainant in a deferral state was not entitled to the 300-day period for filing with the
EEOC where the terms of the state agency's worksharing agreement with the EEOC did not
require deferral and where the EEOC did not defer the charge to the state agency. EEOC v.
Peterson, Howell & Heather, Inc., 702 F. Supp. 1213, 1225 n.17 (D. Md. 1989). The Peterson
court does not refer to Commercial Office Products. It remains to be seen whether the Fourth
Circuit's holding in Dixon remains good law since Commercial Office Products. See supra note
38.

" 108 S. Ct. at 1669.
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1. What the Court Decided

The majority came down on the side of the EEOC's reading of this
section, which was "that a state agency 'terminates' its proceedings
when it declares that it will not proceed, if it does so at all, for a speci-
fied interval of time.""8 The Court found this reading supported by
common language usage, and particularly by the legislative history of
the Act's deferral provisions.79 It found that Congress clearly had in-
tended that states might, if they chose, waive the 60-day deferral pe-
riod, but then reactivate their consideration of discrimination charges
upon conclusion of the federal process.80

2. What the Court did not Decide

It has just been suggested that in affirming that state law limita-
tion periods do not affect a deferral state complainant's right to the
300-day federal filing period established in Section 706(e), the Court
left certain analytical strands dangling. 1 The Court also left open two
important questions with respect to when and how deferral agency pro-
ceedings are to be deemed "terminated" for purposes of Section 706(c).
Both questions result from the Court's casual, and apparently unthink-
ing application of the Mohasco 60-day mandatory deferral period rule
in a case where, both because the deferral agency had already waived
jurisdiction, and because the claim was filed after the state limitation
period, there was no prospect that the agency could process the claim
during any such 60-day period.

a. Does Mohasco's "240-Day Maybe" Limitation Control When the
Deferral Agency Has Already Waived Its Right to Proceed

The Commercial Office Products Court held that, consistent with
Section 706(c), a state agency might, through its worksharing agree-
ment with the EEOC, waive its opportunity to have an initial 60-day
period for processing discrimination charges.82 Throughout its analysis,
the Court was more concerned with the validity of the waiver provi-

18 Id. at 1671.
'9 Id. at 1671-73.
8I Id. at 1673 & n.5.
8' See supra notes 73-76 and accompanying text.
82 108 S. Ct. at 1671-75.
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sions of worksharing agreements than with determining the type of af-
firmative action, if any, deferral agencies must later take in order to
"terminate" proceedings in a given case. Implicitly, at least, the Court
held that any kind of affirmative notice would suffice to constitute ter-
mination where the deferral agency had already waived the exercise of
its jurisdiction in its worksharing agreement.

As the Supreme Court itself stated, the issue before it in Commer-
cial Office Products pertained only to situations where the state agency
had initially waived its right to proceed, and then later affirmatively
acted to waive the 60-day period in accordance with that agreement
within the 300-day period for filing with the EEOC.

The central question in this case is whether a state agency's waiver of the 60-
day deferral period, pursuant to a worksharing agreement with the EEOC,
constitutes a "termination" of its proceedings so as to permit the EEOC to
deem a charge filed and to begin to process it immediately."3

Since the Court found that the deferral agency had "terminated"
its proceedings when it returned the charge transmittal form to the
EEOC, therein indicating that it waived its right to initially process the
Title VII charge, the Court did not have to decide whether Mohasco's
240-day filing period would apply in situations where, as here, the
deferral agency had already waived the right to proceed under terms of
its worksharing agreement with the EEOC. Nevertheless, the Court ap-
parently assumed (without analyzing the matter) that Mohasco con-
trolled: "If the waiver was not a 'termination,' however, then the
charge was not timely filed with the EEOC because the 60-day deferral
period did not expire until well after the 300-day limit." 84 Since the
Court found that the agency's waiver was a termination, this reference
to Mohasco, arguably, is only dicta. Of course, the Court could have
decided Commercial Office Products by holding that Mohasco does not
apply when the deferral agency has already waived its right to proceed;
but that contention was not before it on appeal. The Court has yet to
address directly the question whether the 60-day deferral period set out
in Section 706(c) applies where the deferral agency has previously
waived its right to initially process charges later filed with it.

83 Id. at 1669.
", Id. at 1670. See also Id. at 1669, where the Court refers specifically to Mohasco and its

240-day limitation period.
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Much of the Court's analysis in Commercial Office Products could
be read to support an argument that in such instances, the 60-day
waiver period need not be observed. This is the case, partly, because
the Court's use of the term "waiver" is ambiguous. Sometimes it refers
to the waiver of the right to initially proceed in worksharing agree-
ments between deferral agencies and the EEOC; and sometimes it re-
fers to a subsequent transmittal by the agency to the EEOC after a
given proceeding has been "initially instituted" in which the agency
states that it thereby waives, or that it had already waived the right to
proceed first. It could be asked what is the significance of a second
waiver, once the deferral agency already has waived its right to proceed
first in such cases. The following language from the Court's opinion in
Commercial Office Products indicates its recognition of Congressional
intent and policy considerations that would favor the sufficiency of the
waiver articulated in the worksharing agreement:

The proponents of the Dirksen-Mansfield substitute identified two goals
of the deferral provisions, both of which fully support the EEOC's conclusion
that States may, if they choose, waive the 60-day deferral period but retain
jurisdiction over discrimination charges by entering into worksharing agree-
ments with the EEOC. First, the proponents of the substitute deferral provi-
sions explained that the 60-day deferral period was meant to give States a
"reasonable opportunity to act under State law before the commencement of
any Federal proceedings." (Citation omitted.) Nothing in the waiver provi-
sions of the worksharing agreements impinges on the opportunity of the
States to have an exclusive 60-day period for processing a discrimination
charge. The waiver of that opportunity in specified instances is a voluntary
choice made through individually negotiated agreements, not an imposition by
the federal government.85

In addition to providing States with an opportunity to forestall federal
intervention, the deferral provisions were meant to promote "time, economy
and the expeditious handling of cases." (Citation omitted.) Respondent's pro-
posed interpretation of § 706(c), adopted by the Court of Appeals, is irrecon-
cilable with this purpose because it would result in extraordinary inefficiency
without furthering any goal of the Act. The EEOC would be required to wait
60 days before processing its share of discrimination claims under a workshar-
ing agreement, even though both the EEOC and the relevant state or local

61 Id. at 1672.
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agency agree that the State or locality will take no action during that
period."4

The most dramatic result of respondent's reading of the deferral provi-
sions is the preclusion of any federal relief for an entire class of discrimination
claims. All claims filed with the EEOC in worksharing States more than 240
but less than 300 days after the alleged discriminatory event. . . will be ren-
dered untimely because the 60-day deferral period will not expire within the
300-day filing limit. Respondent's interpretation thus requires the 60-day
deferral period-which was passed on behalf of state and local agencies-to
render untimely a claim filed within the federal 300-day limit, despite the
joint efforts of the EEOC and the state or local agency to avoid that re-
sult. . . . This severe consequence, in conjunction with the pointless delay de-
scribed above, demonstrates that respondent's interpretation of the language
of § 706(c) leads to "absurd or futile results . . . 'plainly at variance with the
policy of the legislation as a whole,'" which this Court need not and should
not countenance. (Citations omitted.) 7

These arguments, grounded in both Congressional intent and re-
lated policy values, suggest why Mohasco's "240-day, maybe" scheme
should not apply where the deferral agency had, in its worksharing
agreement with the EEOC, already waived jurisdiction over the type of
claim presented. In most cases, where a claim is filed with a deferral
agency that has already waived jurisdiction, the agency does "termi-
nate proceedings" by some sort of routine transmittal, for example, by
marking a square on a printed form or otherwise signifying that it had
already waived the right to process, or that it would not process the
case at that time.

But deferral agencies which have already waived jurisdiction may
not always get around to taking even such nominal actions in the na-
ture of "terminating" proceedings.88 In such cases, especially where the
charges were not filed with the deferral agency until after the 240th
day, the kinds of arguments noted above in the Commercial Office
Products Court's characterization of Congressional intent argue for

" Id. at 1673.
87 Id. at 1674. The Eleventh Circuit has recently invoked the public policy considerations

articulated in this language as a basis for holding that a state agency's waiver of exclusive juris-
diction through its worksharing agreement with the EEOC "created an instantaneous 'construc-
tive termination' " of the agency's proceedings. Griffin v. Air Products and Chemicals, Inc., 883
F.2d 940, 943 (11th Cir. 1989). See infra note 101.

88 See supra notes 51-53 and accompanying text.
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holding that the 60-day deferral period should not be required. Why,
after all, should a deferral state claimant's right to the federal 300-day
filing period be contingent upon whether or not a deferral agency which
had already agreed that the EEOC should first process the charge
happened to take some further, redundant act to "terminate" proceed-
ings that were only nominally instituted in the first place? Where a
deferral agency has already waived the right to process, why should the
EEOC have to wait 60 days-or even one day-to begin processing a
charge received within the 300-day federal period?

A claimant's right to have the EEOC investigate her charge
should not have to depend on whether a deferral agency happened to
act promptly to notify the EEOC that it has already waived jurisdiction
over such charges-a fact already known by the EEOC. It would better
conform to Congressional intent and related policy considerations to al-
low the EEOC to proceed immediately in these circumstances. In one
such case, the Fifth Circuit held that the deferral agency's "proceed-
ings constructively terminated on [the agency's] receipt of the . ..
Charge of Discrimination form."8 A number of federal district courts
have suggested another resolution to the problem. These courts have
held that the state deferral agency's proceedings terminated when the
agency waived its opportunity to process the type of charge in question
through its worksharing agreement with the EEOC. Noting that Title
VII's legislative history appears to mandate that state deferral agencies
"be given an opportunity" to consider complainants' charges, one of
these courts nevertheless found that "nothing in the statute seems to
prevent [the deferral agency] from declining that opportunity and dele-
gating its function to [the] EEOC."90 The court concluded, "In effect,
by entering the worksharing agreement with EEOC, [the deferral
agency] is deemed to have 'terminated' its review function within the
meaning of Section 2000e-5(c)." 91 Both the Fifth Circuit's and the dis-

" Urrutia, 841 F.2d at 125 n.7.
90 Thompson v. Int'l Ass'n of Machinists, 580 F. Supp. 662, 666 (D.D.C. 1984).
91 Id. Other district courts have likewise concluded that state deferral agencies "terminated"

proceedings for purposes of § 706(c) when they waived the right to process given categories of
charges through their worksharing agreements with the EEOC. See, e.g., EEOC v. Velsicol
Chemical Corp., 606 F. Supp. 104, 105 (W.D. Tenn. 1984); Douglas v. Red Carpet Corp. of
America, 538 F. Supp. 1135, 1138-39 (E.D. Pa. 1982). A few district courts have held explicitly
that the 60-day deferral period is inapplicable where the state agency, through its worksharing
agreement, has waived its right to process charges first or exclusively, so that claims filed with the
EEOC between 240 and 300 days are timely, since the state agency proceedings are deemed
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trict courts' approaches are plausible constructions of Section 706(c) 91
and its underlying policy concerns.

It may be useful to summarize these policy concerns. First, the
obvious point that Congress enacted Title VII for the expressed pur-
pose of making certain types of employment discrimination unlawful
should not be overlooked.93 Although Congress may have been con-
cerned to protect employers from the burden of defending against stale
claims94, such concern was clearly secondary to that of protecting em-
ployees from the kinds of discriminatory practices Congress intended to
bar.95 Congress protected employers' interests by providing the 300-day
limitation for filing charges with the EEOC in deferral states. In such
states, employers' liabilities would not be increased by providing that
where the deferral agency has already waived the opportunity to pro-
cess particular types of charges, the EEOC may deem the agency's pro-
ceedings terminated as of the time the agency receives a copy of the
charge. The EEOC could then proceed to process the charge immedi-
ately. The effect would actually be to reduce the time lapse between
the alleged violation and the commencement of the EEOC's proceed-
ings. Another basic policy concern of Congress was that Title VII

terminated by virtue of such waiver. See, e.g., EEOC v. Ocean City Police Dept., 617 F. Supp.
1133 (D. Md. 1985), affid, 787 F.2d 955 (4th Cir. 1986), reh'g granted, 795 F.2d 368 (4th Cir.
1986)(en banc), rev'd, 820 F.2d 1378 (4th Cir. 1987)(en banc), cert. granted and vacated, 108 S.
Ct. 1990 (1988); Yeung v. Lockheed Missiles & Space Co., 504 F. Supp. 422, 424-25 (N.D.
Cal.1980)(distinguishing Mohasco). See also Seredinski v. Clifton Precision Products Co., 776
F.2d 56, 62 (3d Cir. 1985) (suggesting in dicta that the deferral period might not apply where a
state agency, through its worksharing agreement, has already waived its opportunity to process the
type of charge in question).

9' The Fifth Circuit's approach may be preferable, however, since it provides that proceed-
ings be deemed terminated immediately after institution (through routine transmittal) with the
state agency. Conceptually, the district courts' approach would deem state agency proceedings
terminated before they had been instituted. The effect of both approaches, however, would be
identical.

11 H.R. Rep. No. 914, 88th Cong., 2d Sess., reprinted in 1964 U.S. CODE CONG. & ADMIN.
NEWS 2391, 2401.

"' See Delaware State College v. Ricks, 449 U.S. 250, 256 (1980); United Air Lines, Inc. v.
Evans, 431 U.S. 553, 558 (1977). Neither opinion, however, contends that Congress intended
Title VIl's limitations periods to protect the Act's violators from stale claims.

"' The basic intent of Congress was clearly articulated in the House Report:
Section 701(a) sets forth a congressional declaration that all persons within the jurisdiction
of the United States have a right to the opportunity for employment without discrimination
on account of race, color, or national origin. It is also declared to be the national policy to
protect the right of persons to be free from such discrimination.

H.R. Rep. No. 914, at 2401. See supra note 93.

1990]



CIVIL RIGHTS LAW JOURNAL

charges should be processed promptly. 96 Clearly, Congress' intent
would be better served by what is proposed here than by requiring a
pointless 60-day delay. Construing Sections 706(c) and 706(e) to re-
quire such delay would constitute the kind of "absurd and futile result"
that courts properly decline to attribute to congressional design.97 Fi-
nally, it is clear that Congress intended to give the EEOC authority to
act when a state was unable or unwilling to provide relief from Title
VII violations. As stated by Senator Humphrey:

[W]e recognized the absolute necessity of providing the Federal Government
with authority to act in instances where States and localities did not choose to
exercise these opportunities to solve the problem of civil rights in a voluntary
and localized manner. The basic rights protected by [Title VII] are rights
which accrue to citizens of the United States; the Federal Government has
the clear obligation to see that these rights are fully protected. In instances
where States are unable or unwilling to provide this protection, the Federal
Government must have the authority to act."

Congress' intent would be achieved by either of the recommended con-
structions of Sections 706(c) and 706(e) with respect to those situations
where a charge has been filed with both the deferral agency and the
EEOC within 300 days of the alleged violation, but the deferral agency
has already, through its worksharing agreement, waived its right to
proceed first.99 One important qualification should be added, however.
In Commercial Office Products, the Supreme Court stated: "[M]ost
worksharing agreements are flexible, permitting States to express inter-
est in cases ordinarily waived under the agreement and to call upon the
EEOC to refrain from assuming jurisdiction in such cases."1 0 Where,
in fact, deferral agencies, through worksharing agreements negotiated
with the EEOC, do qualify their waiver of jurisdiction by explicitly
retaining the right to initially process any cases in which the state may
be interested, Section 706(c)'s 60-day deferral period clearly is re-

96 Mohasco, 447 U.S. at 825; New York Gaslight Club, Inc. v. Carey, 447 U.S. 54, 65
(1980).

" Commercial Office Products, 108 S. Ct. at 1673-74.
98 110 Cong. Rec. at 12725 (1964) (remarks of Sen. Humphrey). See Commercial Office

Products, 108 S.Ct. at 1673; Oscar Mayer, 441 U.S. at 761 n.8; Isaac, 769 F.2d at 822.
" See supra text accompanying notes 89-92.
o 108 S. Ct. at 1672. The Court identifies only one example of such an agreement: the one

before it in the instant case.
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quired in order to give the agencies time to determine whether to act on
particular cases and to undertake to do so. Where the worksharing
agreements do so provide, the 60-day deferral period obviously should
not be shortened except by the agency's affirmative waiver of interest in
particular cases referred to it. It is equally obvious, however, that
where the deferral agency has waived the right to proceed without re-
taining the option to initially process particular cases in which it may
have interest, there is no reason to require the EEOC to wait 60 days
before commencing its processing of a charge. In this situation, to im-
pose a 60-day deferral period would be directly contrary to congres-
sional intent and related public policy considerations. 1 In such a situ-
ation, it should be sufficient for the EEOC to deem the deferral
agency's proceedings constructively terminated as of the date the
charge was filed with the agency.102 This conclusion is equally, if not
more compelling where the filing with the deferral agency occurs
within 300 days, but after the expiration of the state limitation period.

b. Constructive Termination Where the Agency Filing is Outside the
State Limitation Period

There is another gap in the Supreme Court's opinion in Commer-
cial Office Products. The Tenth Circuit's opinion noted that the com-
plainant's filing with the Colorado deferral agency was past the state's
180-day limitation period.0 ' The Circuit Court nevertheless held the
state filing timely for purposes of Section 706(e). Curiously, however,
in analyzing the meaning of "terminated" in Section 706, the Circuit

... See supra text accompanying notes 85-98. The Eleventh Circuit has recently so con-
cluded. Griffin, 883 F.2d at 940-43. Here, for the first time, a federal circuit court of appeals
expressly addressed the question whether the Mohasco 240-day rule applied where there was a
worksharing agreement in which the deferral agency had waived exclusive jurisdiction with re-
spect to overlapping claims. In Griffin, the plaintiff had filed charges with both the state agency
and the EEOC on the 300th day following the alleged discriminatory practice. Id. at 941. The
court held Mohasco inapposite, and upheld the district court's finding that Griffin had filed a
timely EEOC claim. Implicitly, the court evidently meant that the deferral agency's proceedings
were constructively terminated when, on the 300th day, it received her complaint.

102 Alternatively, the EEOC could deem a state agency's proceedings terminated as of the
agency's waiver of the right to process in its worksharing agreement. See supra text accompany-
ing notes 90-92. In case of any doubt as to the deferral agency's waiver, as a practical matter, the
local EEOC office could first consult with the agency to make sure that the agency had waived its
right to process the particular type of claim in question.

003 Commercial Office Products, 803 F.2d at 586 n.3.
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Court made no further reference to the state limitation period, and fo-
cused entirely on the worksharing agreement and the significance of the
Colorado agency's waiver of its right to process a charge, as if the
agency could have done anything under state law other than waive
that right.0 The Supreme Court's analysis of the meaning of "termi-
nated" in connection with Section 706's 60-day deferral period likewise
makes no mention of the fact that the state's limitation law would have
barred the agency from processing the claim.

Again, it should be pointed out that in Mohasco the state's filing
limitation period was 365 days. In Mohasco the Supreme Court did not
address the question whether the 60-day deferral period would be re-
quired in cases where the filing occurred within 300 days, but after
expiration of the state filing period. Nor did the Court do so in Com-
mercial Office Products. If under state law, the deferral agency could
not act on an initial complaint, what purpose would be served by re-
quiring the EEOC to spin its wheels for 60 days before it could pro-
ceed? Again, it should be emphasized that Sections 706(c) and 706(e)
contemplate only the situation where the state filing period is co-exten-
sive with the 300-day federal filing period. Neither section says what is
to be done if the state agency filing is made after the expiration of the
state's limitation period." 5

Where a complaint is untimely filed under state law, it is all the
more clear that no congressional purpose or policy value is advanced by
imposing a pointless 60-day delay on the EEOC's processing of it. By
enacting such limitation law, the state has effectively waived its oppor-
tunity to process charges filed subsequent to its limitation period." 6 Ti-
tle VII does not contemplate, much less require, this delay in that cir-
cumstance. As a matter of statutory construction, the courts should
follow the Fifth Circuit's finding that Section 706(c)'s termination re-
quirement is met sufficiently when the charge is filed with the agency.
The EEOC could then properly deem the agency's proceedings con-

104 Id. at 587-91.
10" "Title ViI . . . contains no express reference to timeliness under state law." Commercial

Office Products, 108 S. Ct. at 1675.
106 The kind of analysis developed by several district courts that have held a state agency's

worksharing agreement waiver of the right to process charges equivalent to termination of pro-
ceedings is particularly compelling where by state law a state had waived its opportunity to pro-
cess charges filed outside a particular time frame. See supra notes 90 and 91 and accompanying
text.
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structively terminated." 7 To impose Mohasco's "240-day, maybe" rule
in these circumstances would only add a hurdle to the course Title VII
complainants must run-a hurdle not required by the Act, 108 and one
lacking any coherent rationale in public policy. It is not clear that the
Supreme Court intended Commercial Office Products to be read so as
to require such a result. It is more likely that the Court did not con-
sider the question.10 9 Undoubtedly, the matter will receive further at-
tention in subsequent litigation.

CONCLUSIONS

The courts repeatedly have emphasized that Title VII was
designed so that lay persons could file complaints with the EEOC and
state agencies without needing the assistance of counsel. " 0 Neverthe-
less, both the legislation itself and certain problems that have arisen in
the course of its construction present several traps for the unwary. Nu-
merous complaints have been dismissed without reaching the merits
simply because complainants failed to meet one or another of the stat-
ute's relatively short filing periods. " One could speculate as to the rea-

107 The EEOC may have done so in Mennor. See supra note 48 and accompanying text. In
Urrutia the court explicitly held that the agency's proceedings had constructively terminated on
receipt of claimant's charge. See supra text accompanying notes 52 and 53. The EEOC could so
conclude pursuant to consultation of the sort indicated above. See supra note 102.

08 In Mohasco, the Court construed §§ 706(c) and 706(e) in accordance with Congress'
intent to provide states the opportunity to address and resolve employment discrimination claims.
To assure state agencies 60 days in which to consider such claims before the EEOC could act, the
Court concluded that claimants must file their charges with state agencies within 240 days of an
alleged violation. 447 U.S. 815-26. The Act does not provide that where the state limitation period
has run, the EEOC must nevertheless wait 60 days before it can act on a charge filed with it. Nor
did the Mohasco Court so hold.

109 As noted, in Commercial Office Products, the Supreme Court did not even mention Colo-
rado's state limitation period in discussing the meaning of "terminated" for purposes of § 706(c).
Curiously, the Court focused on the state limitation period in its discussion of "authority to grant
or seek relief" within the meaning of § 706(e), but did not there consider the implications of an
agency's waiver of such "authority."

11 See, e.g., Love, 404 U.S. at 527; Isaac, 769 F.2d at 822.
11 Complainants who qualify for relief from employment discrimination under 42 U.S.C.

§§1981 and 1983, however, may have recourse to these statutes and their usually longer limita-
tions periods. As to these statutes' filing periods, see Ricks, 449 U.S. at 255 n.5. (concerning §
1981); and Wilson v. Garcia, 471 U.S. 261, 275 (concerning § 1983). Section 1983 has been held
unavailable as an independent remedy for rights created solely by Title VII, but may be invoked
to redress violations of the fourteenth amendment. See, e.g., Starrett v. Wadley, 876 F.2d 808
(10th Cir. 1989); Johnston v. Harris County Flood Control Dist., 869 F.2d 1565, 1573-76 (5th
Cir. 1989), cert. denied, 110 S. Ct. 718 (1990); Roberts v. College of the Desert, 870 F.2d 1411,
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sons for this recurrent phenomenon of late filing. The reports often
mention that the affected employees were involved in grievance pro-
ceedings.11 Employees participating in such proceedings and hoping
for favorable outcomes may feel no need to file Title VII complaints; or
they may fear that filing might prejudice the outcome of such proceed-
ings.113 Workers whose employment has been terminated may suppose
that the limitation period commences on the date of actual discharge,
unaware that the limitation clock runs from the time they were first
notified of their employer's decision to terminate them.114 Discharged

1415-16 (9th Cir. 1988); Foster v. Wyrick, 823 F.2d 218, 221-22 (8th Cir. 1987); Day v. Wayne
County Bd. of Auditors, 749 F.2d 1199, 1204-05 (6th Cir. 1984).

See generally, Brierton, Statutory Construction of Title VII and 42 U.S.C. Section 1983 in
Employment Discrimination Actions, 40 LAB. L.J. 158 (1989); Gudel, Title VII Preemption of
Employment Discrimination Actions Under 42 U.S.C. Section 1983, 76 ILL. B.J. 910 (1987-88);
Note, Title VII as a Remedy for Alleged Employment Discrimination by State and Local Gov-
ernment Employees: Is it Exclusive or Only Supplementary to 42 U.S.C. § 1983, 36 CASE W.
RES. 519 (1985-86). All three commentators urge that Congress expressly intended Title VII to
supplement, not preempt § 1983 as a remedy for employment discrimination.

It is settled law that-except in the case of federal employees--both § 1981 and Title VII are
available as concurrent forms of relief. Johnson v. Railway Express Agency, Inc., 421 U.S. 411,
458-63 (1975); Lowe v. City of Monrovia, 775 F.2d 998, 1010 (9th Cir. 1985). Federal employees
seeking relief from employment discrimination, however, have recourse only to Title VII. Brown v.
Gen. Serv. Admin., 425 U.S. 820 (1976). See generally, Brierton, Statutory Construction, at 162-
66.

Claimants complaining of conspiracies aimed at discrimination in employment may also seek
relief under 42 U.S.C. § 1985(3), which also generally affords longer filing periods. See, e.g.,
Diem v. City and County of San Francisco, 686 F. Supp. 806 (N.D. Cal. 1988); Thompson v. Int'l
Ass'n of Machinists, 580 F. Supp 662, 667-68 (D.D.C. 1984). However, § 1985(3) is unavailable,
as a remedy for conspiracies to violate rights created solely by Title VII. Id. See generally, Hiers,
Section 1985(3) Employment Discrimination Litigation: Progress and Confusion in Judicial Con-
struction and Policy Making, 1971-1981, 12 CUMB. L REV. 561 (1981-82).

112 The Supreme Court, however, has held that participation in grievance procedures does not
toll the running of Title VII's limitation periods. Int'l Union of Electrical Workers v. Robbins &
Myers, Inc., 429 U.S. 229, 236 (1976).

II See Ricks, 449 U.S. at 265, 266 and n.2 (Stevens, J., dissenting).
14 Ricks, 449 U.S. at 253; Shockley v. Vermont State Colleges, 793 F.2d 478, 482 (2d Cir.

1986). Ricks and its two dissenting opinions (449 U.S. at 262) demonstrate that it may be unclear
even to Supreme Court justices when such notice was given as a matter of fact. The Ricks major-
ity seems to assume that the date of notice is also the date the complainant first should have
become aware that his pending termination might have been based on impermissible grounds. 449
U.S. at 262-67. In fact, a complainant who is discharged may not have occasion to learn about
such grounds until some time after he receives notice. In such a case, it is unclear whether the
Title VII limitation period would commence to run at the time of notice, or at the time the
complainant first learned or had occasion to learn of the impermissible grounds. The courts have
generally held that the Act's limitation periods begin to run from the time the complainant knew
or reasonably should have known that discriminatory conduct has occurred. See, e.g., Watson v.
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employees may experience depression, or be preoccupied with trying to
find other work. Victims of discrimination sometimes may simply be
unaware of their rights under Title VII, or fail to realize the need to
file promptly. For whatever reasons, a great many Title VII cases have
turned on the question of untimely filing. In deferral states, the focal
question has been whether claimants are entitled to the 300-day period
for filing with the EEOC.

Several decisions have served to simplify- procedures for lay em-
ployee claimants. In Love, the Supreme Court held that if a complain-
ant neglected to file initially with the state deferral agency, filing with
the EEOC would be sufficient to meet this requirement if the EEOC
then referred the charge to the deferral agency on his behalf. Love also
held that such a claimant would not have to file a second time with the
EEOC following termination of state agency proceedings. 115 Later, in
Mohasco, the Court found that the EEOC's mere transmittal of a com-
plainant's charge to the state agency was enough to meet the statutory
"initially instituted" requirement."' 6 Moreover, Mohasco made it clear
that Title VII does not require claimants to file with their state agency
within 180 days if the state provides a longer filing period.' 1 7

Mohasco, however, introduced a new complication by holding that
claimants in deferral states must file with the state agency within 240
days of the alleged discriminatory conduct if they wished to be sure of
preserving their right to subsequent EEOC processing. Under this rule,
if a claimant filed with the state agency between 241 and 300 days, he
or she would be barred from filing with the EEOC unless the state
agency "terminated" its proceedings within 300 days of the charged
violation. Unwary lay claimants now had to navigate around several
traps. First, unless advised of this decisional law, they would be un-
likely to realize that they had only 240 days in which to file with the
state agency in order to assure subsequent EEOC consideration. Sec-
ond, even if they filed with the EEOC before the 240th day, they might
still lose their right to EEOC review unless EEOC promptly referred

Nat'l Linen Serv., 686 F.2d 877, 879 n.1 (11th Cir. 1982); Stoller v. Marsh, 682 F.2d at 974
(D.C. Cir. 1982), cert. denied, 460 U.S. 1037 (1983); Nelson v. U.S. Steel Corp., 709 F.2d 675,
677 (11 th Cir. 1983); Hamilton v. General Motors Corp., 606 F.2d 576, 579 (5th Cir. 1979), cert.
denied, 447 U.S. 907 (1980).

"1 404 U.S. at 525-26. See supra text accompanying notes 10-11.
"-' 447 U.S. at 816. See supra text accompanying note 12.
"' See supra text accompanying notes 14-16.
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the charge on their behalf to the deferral agency.118 Third, the meaning
of "terminated" now became critical for claimants who filed with the
deferral agency after the 240th day. A First Circuit decision, Isaac v.
Harvard University, seemed to resolve this last question by holding that
proceedings were "terminated" with respect to the EEOC's 300-day
limitation period, when the deferral agency notified the EEOC that it
would not initially process a charge." 9

Complainants in Love, Mohasco, and Isaac had all timely filed
with their respective deferral agencies. A new set of issues arose in
cases where complainants filed with their state agencies after the state
limitation had run or after the state agency had waived its right to
initially process charges. Would complainants filing charges with defer-
ral agencies under these circumstances nevertheless be entitled to the
extended period for filing with the EEOC? And if so, would this ex-
tended period run for 300 or only 240 days?

Resolution of these questions has been complicated by the fact
that neither Section 706(c) nor Section 706(e) even alludes to circum-
stances where state filing periods are shorter than 300 days and where
claimants filed with deferral agencies after state limitations had run, or
where the state agency had waived its right to process charges first. It
is understandable that the courts have had difficulty in determining
how this statutory language should be applied in these circumstances
which evidently were not contemplated by Congress.

The "initially instituted" requirement was relatively less compli-
cated. Although the circuit courts did not distinguish consistently be-
tween filings with deferral agencies that were untimely under state law
and filings with agencies that had previously waived the exercise of
their jurisdiction over Title VII claims, virtually all circuits that ad-
dressed either question agreed that such filings were sufficient to meet

118 In some cases, the EEOC referred complaints to the state agency the same day they were
received. See, e.g., Urrutia, 841 F.2d at 124 n.1. But sometimes such referral was delayed. See,
e.g., Washington, 868 F.2d at 173 (27 days); Isaac, 769 F.2d at 819 (10 days). To avoid this
possible pitfall, Title VII claimants would be well-advised to file directly with both the EEOC and
their state deferral agency within 240 days. Another pitfall is failure to file with the proper state
EEOC office, particularly when filing with the improper office occurs late in the 300-day limita-
tion period. Sofferin v. American Airlines, Inc., 713 F. Supp. 1219, 1226-27 (N.D. Ill. 1989)(no
equitable tolling).

119 See supra text accompanying notes 27-31. Because the Tenth Circuit later reached a
different result, however, the circuits were "split" and the Supreme Court undertook to settle this
question. See supra text accompanying notes 77-80.
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the "initially instituted" requirement.12 ° Curiously, the Supreme Court
did not make this distinction either. In Commercial Office Products,
the Court held that even though a filing with a deferral agency was
untimely under state law, it was enough to preserve the claimant's right
to the longer federal filing period provided in Section 706(e). But the
Court did not address the question whether filing with a deferral
agency that had already waived its right to proceed first would serve to
meet the "initially instituted" requirement.' 21 It appears to be settled
law, at least in the Fifth Circuit, that even a nominal or routine filing
with the deferral agency under either circumstance will suffice.122

If the deferral agency is barred from acting on untimely filings by
state law, is it still an agency "with authority to grant or seek relief?"
The circuits that considered this question have held, in effect, that the
"authority" in question refers to the initial establishment and authori-
zation of the deferral agencies under state law, not to state time limita-
tions. The Supreme Court agreed in Commercial Office Products.1 23

However, the Supreme Court neglected to say whether filing with a
deferral agency that had waived its right under Title VII to initially
process charges would also meet the statutory requirement for filing
with a deferral agency "with authority to grant or seek relief." '24 If
this statutory language does refer to the authority initially bestowed on
such agencies by state law, it may well follow that such agencies would
still have "authority" for purposes of Sections 706(c) and 706(e) even
after waiving its exercise. It would have been helpful had the Court
said so. The Fifth Circuit, which has addressed this issue, held that a
state agency that had waived the exercise of its authority in a work-
sharing agreement for a specific time period was still a "state agency
with authority" for purposes of Section 706(c). 25 It remains for the
Supreme Court to decide whether to follow this same rationale.

What constitutes "termination" of agency proceedings proved to
be a more difficult question, one over which the circuits divided. 2 In
Commercial Office Products, the Supreme Court held that a deferral

120 See supra notes 38 and 76.
121 See supra text accompanying notes 65-76.
122 See supra text accompanying notes 33-35.
123 See supra text accompanying notes 65-66.
114 See supra text accompanying notes 74-76.
110 See supra text accompanying notes 44-48.
110 See supra text accompanying notes 55-62.
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agency's waiver of its right to initially process charges constituted "ter-
mination" of its proceedings for purposes of Section 706, notwithstand-
ing the fact that the agency had advised the complainant that it contin-
ued to retain jurisdiction to act on her charge following the EEOC's
proceedings.' Although the circuit court had found that the complain-
ant had filed her charge with the deferral agency after the state's limi-
tation had run, the Supreme Court did not refer to this aspect of the
case in its analysis of the meaning of "terminated." It therefore re-
mains unclear what the result would have been if the state agency,
which could not have initially instituted action on her charge under
state law, had for some reason failed to "terminate proceedings" by
notifying the EEOC that it waived its right under Title VII to initially
process the charge. In such circumstances, the Fifth and Eleventh Cir-
cuits have found such subsequent action unnecessary by holding that
the agency's proceedings were "constructively terminated" when it re-
ceived the complainant's charge. 28

Worksharing agreements are simply administrative arrangements,
contractual in character, designed to enable both the deferral agencies
and the EEOC to fulfill their obligations under state and local law and
Title VII. 29 The purpose and effect of these agreements is to expedite
action on Title VII claims by allocating responsibility for processing
between the EEOC and the respective deferral agencies, thus avoiding
unnecessary delays resulting from excessive work loads. By waiving the
60-day deferral period, the deferral agencies only waive the preemptive
right afforded under Section 706 to initially process certain categories
of claims; they do not waive the right to review and act on claims ini-
tially processed by the EEOC. Where the EEOC and the deferral
agencies have agreed to waive the 60-day deferral period, for courts to
impose it anyway, would serve no practical purpose and produce need-
less delays in processing, contrary to congressional intent.130 Where the
deferral agency cannot act on a charge because it was filed after the
state's limitation period had run, the courts should make it clear that
the EEOC may then deem the deferral agency's proceedings termi-
nated for purposes of Section 706(c) as of the date the agency received

127 See supra text accompanying notes 77-80.
, See supra notes 51 and 101 and text accompanying notes 52-53.
129 See generally Bagin, supra note 62.
"s See supra text accompanying notes 85-87.
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the charge."' This same result should occur where, through its work-
sharing agreement with the EEOC, a deferral agency has waived its
right to initially process Title VII charges without reserving the right to
initially process any such charges that might be of interest to the
state." 2 In these situations, there is no reason for courts to apply
Mohasco's 240-day rule. Instead, the full statutory 300-day filing pe-
riod should be available.

131 See supra text accompanying notes 103-109.
132 See supra text accompanying notes 82-102.
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