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INTRODUCTION

At the dawn of our century, Justice Oliver Wendell Holmes, in
his first dissenting opinion as a member of the Court wrote of the
pernicious effects of popular passions upon the structure of the law:

Great cases like hard cases make bad law. For great cases are called great,
not by reason of their real importance in shaping the law of the future, but
because of some accident of immediate overwhelming interest which appeals
to the feelings and distorts the judgment. These immediate interests exercise
a kind of hydraulic pressure which makes what previously was clear seem
doubtful, and before which even well settled principles of law will bend.'

Courts considering whether the choice of evils 2 defense should be avail-
able in cases of forced religious deprogramming are well advised to
seek counsel from Justice Holmes. This advice eloquently expresses
the factors contributing to the erosion of well established principles
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Northern Sec. Co. v. United States, 193 U.S. 197, 400-01 (1904).
2 The choice of evils defense is a subset of the necessity defense. Its application covers

those episodes where an actor chooses to violate the law because his action results in preventing
a greater evil than the law was intended to prevent. This defense is separate from the defense
of coercion where one acts in response to the threats of immediate harm from another person.
It is also separate from a defense based on physical necessity where the complained of act is
the product of natural forces rather than individual choice. An example of a natural force is
a storm ravaged ship which is grounded, and thus unlawfully enters a country without passing
customs. See Tiffany & Andersen, Legislating the Necessity Defense in Criminal Law, 52 DEN.
L.J. 839 (1975). See also infra note 46.
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of law protecting both freedom of religion and freedom from com-
pelled mental health treatment.

New, strange, and unpopular religions have stirred popular pas-
sion, creating immediate and overwhelming interest. This appeal to
feeling tends to distort both community and judicial judgment. Some
courts have responded to these popular passions by evolving new tort
standards,3 and by laxly applying statutory or other standards designed
to prevent admission of unreliable evidence, 4 or abuse of limited crim-
inal law defenses,5 in addition to lax first amendment safeguards 6; while
others have applied traditional standards. 7 Courts confronted with the
choice are frequently troubled and express concern over what they see
as a need to balance competing claims.'

Part of the confusion is rooted in the complexity of first amend-
ment analysis; and part extends from uncertainty about the conse-
quences of various policy choices. The application of the choice of
evils defense in religious deprogramming controversies occurs near a
judicial fault line. It involves a wider controversy related to application
of the necessity defense for politically or morally motivated conduct. 9

I See Molko v. Holy Spirit Ass'n, 46 Cal.3d 1092, 762 P.2d 46 (1988) (creating tort of
fraudulent inducement to join a church; asserting state right to freely regulate religious
recruitment practices by application of tort doctrines).

4 The holding in Molko in the California state court proceedings required acceptance of
the theory of coercive persuasion which has been rejected by the federal courts as lacking
scientific rigor under the Frye rule. See United States v. Fishman, 743 F. Supp. 713 (N.D.
Cal. 1990), and Kropinski v. World Plan Execution Council-United States, 853 F.2d 948 (D.C.
Cir. 1988). Fishman rejects coercive persuasion after full review. Kropinski rejected application
under the Frye rule but appears to be predicated on an insufficient record. The evidence
rejected as insufficient in Kropinski, however, appears typical of that relied upon in other
cases. For discussion of Frye rule see infra note 116 and accompanying text.

See infra text accompanying notes 51-58.
6 Typical is People v. Brandyberry, No. 87-CR-2056 (Dist. Ct. Denver), ruling disap-

proved, No. 88-CA-1741 (Colo. Ct. App. Nov. 23, 1990).
1 Judge David Moon's rejection of the defense in State v. Brown, No. CRN-15401 (N.

Counties, Calif., Super. Ct. 1989). In a case more complex than typical, deprogrammers and
parents argued that some members of a group were planning to commit suicide, and that the
group was scheduled to leave the area. The judge held that the evidence presented failed to
meet the standards of immediate danger, and that the brainwashing claim was irrelevant to
the consent issue in the kidnapping claim. See Telles, Judge Rejects Abduction Defense Based
on Daughter's Link to Cult, San Diego Tribune, Oct. 26, 1989, at 10, col. 1.

I See Brandyberry, No. 88-CA-1741, slip op. at 13 (Colo. Ct. App. Nov. 23, 1990)
(Dubofsky, J., concurring) (discussing the problem presented by parent-child and religious
freedom aspects of the case).

I The Model Penal Code rejects situations in which purely moral or political norms are
used to challenge application of a statute. See Tiffany & Andersen, supra note 2, for discussion.
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And it raises questions about the proper evidentiary standards to be
applied in regulating the admission of expert scientific or psychiatric
evidence. 10

This article places the deprogramming controversy into perspec-
tive and advances an analysis for deprogramming cases which safe-
guards first amendment religious freedom considerations and those
freedoms related to prevention of unwanted mental health care. It
argues for application of the Frye rule to regulate admission of sci-
entific evidence to ensure the reliability of the evidence and weigh
against possible prejudicial effects. It also demonstrates that a con-
siderable portion of the problem in failing to properly apply the ne-
cessity defense is created by the Model Penal Code's revised application
of the necessity defense. This revision eliminated the common law dis-
tinction between acts which are caused by natural or physical forces,
and human acts which are caused by either coercion of others, or
choices in response to exigent circumstances."

I. THE DEPROGRAMMING CONTROVERSY
The controversy over the forced deprogramming of members of

minority religious groups, very often derided as members of cults,' 2

puts two distinct visions of social and constitutional reality in con-
flict.' 3 Deprogramming's proponents see membership in new religions

Typical is the text of the Colorado law which provides in relevant part:
(2) The necessity and justiciability of conduct under subsection (1) of this section shall
not rest upon considerations pertaining only to the morality and advisability of the
statute, either in its general application or with respect to its application to a particular
class of cases arising thereunder.

COLO. REV. STAT. § 18-1-702 (1986 Repl. Vol.)
Federal courts have held that to permit the defense in these circumstances would merely

undermine democratic rule by permitting the person to substitute his conscious for the political
processes of the community. See, e.g., United States v. Best, 476 F. Supp. 34 (D. Colo. 1979).

10 The spring 1986 edition of Jurimetrics Journal was devoted to various proposals to
amend Federal Rule of Evidence 702, to revise the Frye rule. See Berger, A Relevancy
Approach to Novel Scientific Evidence, JuxumTRics J. 245 (1986); Giannelli, Scientific Evi-
dence: A Proposed Amendment to Federal Rule 702, JuRIMETRICS J. 260 (1986); Lederer,
Resolving the Frye Dilemma - A Reliability Approach, JURIMETRICS J. 240 (1986); Starrs,
Frye v. United States Restructured and Revitalized: A Proposal to Amend Federal Evidence
Rule 702, JURIMETRICS J. 249 (1986).

11 Tiffany and Andersen argue that the division of the rule at common law based on the
source of the danger made little sense; however, the procedure followed under the rule appears
to avoid serious errors which occur under the new procedure. See supra note 2, at 845.

" See Peterson v. Sorlien, 299 N.W.2d 123, 129 (Minn. 1980).
See Turner, 'Cults' vs. 'Deprogrammers': A Thorny Religious Freedom Issue, Religious

News Service, special report, October 31, 1989, at 1.
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as a disease, which they claim is inflicted upon unweary adherents
through the application of subtle, but powerful, psychological ma-
nipulation. Because the situation is novel, they argue the law should
not apply its routine assumptions, but instead should respond in a
regulatory way to prevent both emotional abuse and consumer fraud.14

Those opposing forced deprogramming see it as the latest episode
in the long history of religious intolerance and forced conversion. They
warn that devaluation of the constitutional rights of fringe groups will
result in devaluation of religious freedom generally. 5 They deny that
the techniques used by new religions are either novel or particularly
powerful. 16 Others have analyzed the factors contributing to the depths
of public sentiments on cults and their members.17 These feelings only
present a legal problem when they result in acts that arguably trans-
gress the laws of the community.

Recognizing the depth and diversity of religious feelings and the
conflict that can result in a community, our constitutional system at-
tempts to establish a private sphere in which an individual may choose
his beliefs and religious associates free from governmental interven-
tion. While the Constitution regulates the relationship between the

14 See Delegado, Religious Totalism: Gentle and Ungentle Persuasion Under The First
Amendment, 51 S. CAL. L. REV. 1 (1977). But see Richardson, Consumer Protection and
Deviant Religion: A Case Study, 28 Rev. Religious Res. 168 (Dec. 1986).

"1 Littel warns that the failure to preserve religious freedom may result in a broader
decay of freedom. Littel, Religious Freedom in Contemporary America, 31 J. CmRcH &
STATE 219 (1989).

6 In Fishman, the district court read the theory of coercive persuasion to be broad
enough to encompass a broad range of activity:

[a] continuum of coerciveness in influence processes exist within thought reform theory.
One pole of the continuum is defined in terms of extreme physical coercion, the other
in terms of totally individualistic, autonomous decision making. Points along the
continuum include not only so-called religious cults which are at issue here, but also
influence processes such as college fraternities, the armed forces, self help organizations
such as Alcoholics Anonymous, and presumably criminal gangs.

Id. at 717. See Brief Amicus Curiae of the National Association of Evangelicals, ISKCOC v.
George, -U.S. ., 110 S. Ct. 168 (1989).

11 Kilbourne & Richardson, Cultphobia, 61 THOUGHT 258, 263 (1986); Note, Cults,
Deprogramming, and the Necessity Defense, 80 MICH. L. REV. 271 (1981); Comment, The
Deprogramming of Religious Sect Members: A Private Right of Action Under Section 1985(3),
74 Nw. U.L. REV. 229 (1979).

" The first amendment provides for free exercise of religion and prohibits the government
from establishing a state religion. While much controversy surrounds this provision, it is clear
that it broadly prohibits the state from adopting an official creed, or discriminating between
creeds on the basis of belief or practice. As the Supreme Court has held: "The law knows no
heresy, and is committed to the support of no dogma, the establishment of no sect." Watson

[Vol. 1:2
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citizen and the government, the underlying principles of freedom of
consciousness and association are broadly respected social norms.

Despite historic efforts at tolerance, repeated episodes of religious
bias, conflict, and violence bred by bigotry, have marked American
history.19 John F. Kennedy's election as president marked a new era
in the history of American religious tolerance, 20 and an informal end
to the deep hostility between Catholics and Protestants in earlier
American history. Simultaneously, an America sobered by the horror
of the holocaust appeared determined to evict anti-Semitism from its
shores.2

Altogether, the country appeared poised for a mature age of tol-
erance and diversity. 22 Among many mainline religious groups ecu-
menism became the watchword of the day. 23 Many religious groups
searched for ways to express common values, concerns, and respect
for others.24

The 1960's, an era of youthful rebellion, saw these shining ex-
pectations tarnished. Youth rebelled not only against cultural and po-
litical traditions, but against religious customs as well. In their restless
search for truth, many middle class youngsters experimented with the
religious traditions of the East. The response was the resurgence of
many latent them-against-us religious attitudes that had only so re-

v. Jones, 80 U.S. (13 Wall.) 679, 728 (1871). The Court has recognized that the protected
freedom involves significant communal aspects. Corporation of Presiding Bishops v. Amos,
483 U.S. 327 (1987). Of particular significance is Amos's reliance on Cover, Foreword: Nomos
and Narrative, 97 HARv. L. REV. 4 (1983), which interprets religious experiences not just as
individual beliefs but as a shared cultural and normative experience.

19 For a history of religious bias in America in the 19th and 20th centuries see U.S. CIVIL
RIGHTS COMMISSION, RELIGION IN THE CONSTITUTION: A DELICATE BALANCE 14-17 (1983).

11 See Candidate Kennedy's speech on the roles of religion and politics to understand
how deeply sensitive the religion issues remained in 1960. See S. LICHTER, MEDIA COVERAGE
OF THE CATHOLIC CHURCH 9 (1991).

21 Between the 1890's and 1940's America saw several waves of increasing anti-Semitism.
At various periods Russian Jews were condemned as "racially degenerate" and Jews were
decried as agents of communism in the Red Scare that followed World War One. In the 1930's
Father Coughlin's anti-Semitic Union party won almost a million votes. But, "Following the
Second World War, anti-Semitism became relatively quiet and passed from the public stage."
G. MILLER, RELIGIOUS LIBERTY IN AMERICA 135 (1976). Cf. Modras, Father Coughlin and
Anti-Semitism: Fifty Years Later, 31 J. CHURCH & STATE 231 (1989), "The Holocaust made
a difference, but tolerance and time can dull both critical faculties and memory." Modras
observes that Fr. Coughlin recently was praised "as a voice of the common man" and "a
giant of his generation" without any reference to his "virulent bigotry." Id. at 247.

2 Littel, supra note 15, at 219.
23 Id. at 220-21.
2 Id.
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cently ebbed. New religious groups were characterized as heretic and
subversive, a designation once reserved for Catholics. 25

The controversy is not merely about how well members of mi-
nority or fringe groups are treated. This is a significant aspect of the
problem, as these groups are precisely the groups constitutional safe-
guards were intended to protect from popular passions. 26 The con-
tinuing controversy reflects both widespread ignorance and devaluation
of religious freedom as a basic liberty in an increasingly secular age.2 7

Other commentators have observed the lack of public support for,
or understanding of the system of religious freedom the courts have
recognized as mandated by our Constitution. 2 They suggest that pop-
ular confusion and misunderstanding about these rights serve as pos-
itive limitations on the ability of the Supreme Court to extend and
protect these freedoms in a sensible and consistent manner. More dis-
turbing is the suggestion that the courts, discouraged over the public's
failure to appreciate their efforts, may be retreating from their counter-
majoritarian, if essential, pursuit in this area.

The blanket of ignorance about these rights is not surprising. The
first amendment's protection of freedom of religion is perhaps one
of our least understood basic liberties. Much of the blame has been
placed at the doors of our public schools. Entrusted with the tasks
of transmitting shared cultural history and heritage, the schools have
quite deliberately censored out references to religion. An authoritative
consensus claims that this Brave New World style revision was un-

J. LEWIS, APOSTATES AND THE LEGITIMATION OF REPRESSION 8 (1985).

26 As Littel notes:
It is the treatment - and mistreatment - of 'the others' that constitutes a major threat
to religious liberty in the United States today. The religious liberty of the big religious
blocs is rarely threatened; interreligious dialogue among the three major religious
establishments has become a commonplace. It is the activity of today's New Religious
Movements, not yesterday's New Religious Movements, that arouses anxiety and requires
interpretation in the public forum.

Supra note 15, at 221.
27 See Ball, Secularism: Tidal Wave of Repression, in FREEDOM AND FAITH 49 (L. Buzzard

ed. 1982) and Kelley, Religious Freedom: The Developing Pattern of Restriction, in Id. at 81.
28 Michaelsen, Is the Miner's Canary Silent? Implications of the Supreme Court's Denial

of American Indian Free Exercise of Religion Claims, 6 J. L. & RELIGION 97 (1989). In relevant
part the author observed: "Finally, one suspects that many, if not most, Americans would be
either unhappy or puzzled about the results of such significant free exercise cases as the pledge
and flag salute cases involving Jehovah's Witnesses, the unemployment compensations cases
or the compulsory school case involving the Amish in Wisconsin." Id. at 104-05.

[Vol. 1:2
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dertaken as a way to avoid lawsuits that have frequently plagued pub-
lic institutions over church/state matters. 29

While efforts are underway to reinvigorate teaching about the
significance of religion both in history and current public and private
life, the rate at which these rights are broadly under siege requires
something more immediate than long-term efforts to retool the anti-
religious bias out of the public schools. Instead, it requires that those
who are knowledgeable and sensitive about these basic ideas be in-
sistent that they be preserved.

The problem is not confined to the deteriorating condition of free
exercise and declining respect for constitutional safeguards.3 0 It may
be linked to a larger pattern of violent outbreaks against minorities
and immigrants that reflects nativist xenophobic knee jerk responses
to confusing economic circumstances and rapid social change.31 It is
easy to condemn skin-head, neo-Nazi prattle, the vicious assaults of
ethnic street gangs, or the Walter Mittyish, if lethal, fantasies of racist
survivalist secret armies. It is far more difficult to oppose the efforts
typical of loving middle class parents who desire that their "confused"
children (whom the law views as adults), be rescued from strangers
and their outlandish ways.32 Sympathy, no, empathy is frequently with
the parents, even when they do something as extreme, and yes, illegal,
as kidnapping and brainwashing their own children.33

Yet, isn't every good moral public law a victory of experience and
reason over-instinct and the exigent? Is it our tradition that law is a
victory by communal restraint over the most natural responses to en-

I This was the authoritative consensus of the Williamsburg Conference on Religious
Freedom which was convened to arrive at a broader understanding of First Amendment
Religion rights. See Castelli, Schools Take up Religion as an Academic Study, USA Today,
Nov. 6, 1990, at 40, col.1.

10 See Kelley, supra note 27, at 81.
1' Kilbourne & Richardson attribute fear of cults to an over-reaction to stress in a time

of rapid social and economic change:
In a nutshell, cultphobia may be the stress reaction of individuals who feel their way
of life is under attack by the very presence of another social category of people, cults.
Cultphobes appear to be individuals who rigidly adhere to a way of life, set of values;
beliefs, and/or aspirations which are no longer viable to millions of Americans.

Supra note 17, at 263. See also Id. for linkage between xenophobia and religious prejudice.
32 Turner, supra note 13.
13 Editorial, Open Season on Christians, Religious Freedom Alert, March 1990, at 14.

(charging anti-cult groups involve parents in order to cloak themselves from possible criminal
prosecution by exploiting natural sympathy juries may have for parents). See also Brandyberry,
No. 88-CA-1741, slip op. at 13 (Dubofsky, J., concurring) (concerning parental role).
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vironmental provocation? When such laws are encased in constitu-
tional form they are fair warning that the fault addressed is not just
individual fault, but a community lapse. The courts' counter-major-
itarian duty is to restrain community passions when community stan-
dards of best behavior are violated. The wisdom of the framers allowed
them to foresee that nothing comes to a community more easily, nor
disrupts it more forcibly, nor impresses it more violently than a re-
ligious purge.3 4

II. THE PROBLEM WITH A DEPROGRAMMER'S CHOICE
OF EVILS
Concerned parents, angry or fearful because of their child's as-

sociation with a sect, cult or religious group, employ the resources of
an expanding network of deprogrammers. Deprogrammers see and sell
themselves as the rescuers of victims of psychological kidnapping. They
decry cult indoctrination as psychic slavery to religious leaders. The
deprogrammers depend on a controversial body of research to support
their claims. Deprogrammers compare recruitment into new religious
groups to the brainwashing of American POW's during the Korean
War. A hurdle for them has been the rejection of their research by
the American Psychological Association, whose peer reviewers con-
cluded unanimously that the deprogrammers' studies were lacking in
scientific rigor. Other stumbling blocks have included prosecutions for
kidnapping and a determination by federal courts that forced depro-
gramming violated federal civil rights laws."

Champions of deprogramming are a diverse lot. Parents who have
experienced the agony of a child's affections alienated through as-
sociation with a new religion, flood their ranks. a6 Members of other
religious groups who oppose these cults on the grounds that they wor-
ship false gods frequently support forced deprogramming.17 Lastly,

Between 1559 and 1689, Europe was engulfed by a series of religious wars, but after
nearly a century of religious peace the folly of such conflicts was apparent. See generally
DUNN, THE AGE OF RELIGIOUS WARS, 1559-1689 (1970).

15 Comment, The Deprogramming of Religious Sect Members: A Private Right of Action
Under Section 1985(3), 74 Nw. U.L. REV. 229 (1979).

36 Generally, concerned parents employ deprogrammers to "treat" their children. It is
not unusual for fees for these operations to cost $10,000, or more. Oddly, the deprogrammers
themselves are not mental health professionals in many cases.

17 Some groups object to the new religions because of their "false doctrine." Others,
however, appear concerned about the impact of the new groups recruiting practices on their
membership.

[Vol. 1:2
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social scientists arguing that only rational religions should have free
exercise rights play a key role in the debate. Convinced that the re-
ligious indoctrination of many cult groups deprive people of free will,
these professionals see forced therapy as an option.38

The claim of deprogrammers has gained little or no respect in
competency hearings,39 nor has it played well with their professional
peers. The claim apparently works in two contexts. The first situation
consists of lawsuits accusing religious groups of various types of emo-
tional distress/ ° The high bias against the groups plays well with juries
in those suits, 4l as does sympathy for parents in suits by children for
attempted deprogramming. In the second circumstance, it sells a de-
fense to a criminal charge by raising a reasonable doubt about guilt. 42

Civil courts generally repudiate the deprogrammers' invasion of
the mind snatchers scenario and refuse to order involuntary treat-
ment .41

11 See SINGER, REPORT TO THE TASK FORCE ON DECEPTIVE AND INDIRECT TECHNIQUES OF

PERSUASION AND CONTROL: CALIFORNIA REPORT TO THE BOARD OF SOCIAL & ETHICAL RESPON-

SIBILITY OF THE AMERICAN PSYCHOLOGICAL ASSOCIATION (1987). See also, Delegado, Religious
Totalism: Gentle and Ungentle Persuasion Under the First Amendment, 51 S. CAL. L. REV.

1 (1977) for legal arguments in support of this position. Cf. Richardson, Consumer Protection
and Deviant Religion: A Case Study, 28 REv. RELIGIOUS RES. 168 (Dec. 1986).

19 Katz v. Superior Court, 73 Cal.3d 952, 141 Cal. Rptr. 234 (1977).
4 Lewis & Melton, Psychology and Religion in Court - Again, 104 CHRISTIAN CENTURY

914 (Oct. 21, 1987).
One strategy has been to prompt deprogramed ex-members of controversial religions to
sue their former groups for inflicting certain kinds of psychological damage. In a series
of such cases on the West Coast, juries awarded a number of multimillion-dollar
judgments to Robin George (a former member of Hare Krishna), Julie Christofferson
(Scientology), Larry Wollershein (Scientology) and Gregory Mull (Church Universal and
Triumphant).

Id.
" For public prejudice against cults, see Kilbourne & Richardson, supra note 17 at 263-

64, who report: "We see the use of a 'double standard' to assess new religions versus ACM
(anti-cult movement) and to assess the presumed benefits and or/harm of new religions versus
more established religions in contemporary American Society. It is as if one must provide
twice the evidence to support any aspect of new religious affiliation or to attack ACM." Cf.
Nally v. Grace Church, 243 Cal. Rptr. 86, 747 P.2d 527 (1988) (denying claim for emotional
distress against Protestant Church). But, Molko permitted such a claim against the Unification
Church. The primary distinction appears to be the cult claim.

42 People v. Brandyberry, No. 88-CA-1741 (Colo. Ct. App. Nov. 23, 1990) (reversing a
lower court decision permitting use of the choice of evils defense).

43 See infra text accompanying note 112, for discussion on constitutional requirement
that person must not only be proven mentally ill but also a threat to himself or others by
clear and convincing evidence prior to compelled treatment. See Kilbourne & Richardson,
supra note 17, at 169, on the failure to both prevail under current laws or to convince
legislatures to change compelled treatment laws.
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The same arguments seem to work in criminal prosecutions be-
cause of a different allocation of the burden of proof. This dichotomy
has created an interesting gambit for deprogrammers. They ignore the
safeguards of the civil commitment process. They also ignore the law
and the right of the person to be free from unwanted treatment. De-
programmers kidnap a person without first stopping at the courthouse
to plead their shaky case. If the deprogrammers are lucky, the process
works and there is no legal problem. If they're caught, they can plead
choice of evils and their good intentions as defenses, and hope to es-
cape on a wave of sympathy for the parents."

Unfortunately, it is precisely at this point that in some jurisdic-
tions a system failure has occurred. The judge decides whether the
choice of evils defense can be employed. Jurisdictions are split on this
issue, but the better rule is to exclude the defense. Employment of the
choice of evils defense in religious deprogramming cases entails abuse
of both the free exercise right and freedom from compelled medical
treatment.

A. Background of the Choice of Evils Defense

The choice of evils defense should apply in a small number of
cases. 41The common law excuses an offender when, by complying with
the letter of the law, he will occasion a greater evil than the evil the
law intended to prevent. 46 Take as an example a motorist who violates

In Brown, despite the exclusion of the choice of evils defense and explorations of the
religious group, it had been charged that "anti-cult" bias may have played a significant role.

"Sympathy for the victim's parents, however, was not the only factor at work in the
Brown case. Statements made by jurors after the trial reveal that despite the judge's prohibi-
tions, they were influenced by CAN propaganda about "brainwashing" and "mind control".
Part of this is no doubt due to CAN's direct efforts to influence the jury, which included
pickets outside the courthouse, packing the courtroom with CAN members, and saturating the
media with CAN's "anti-cult" message." Editorial, supra note 33.

11 See Tiffany & Andersen, supra note 2, at 839, which asserts the number of cases
involving the doctrine are few, in part, because prosecutors would routinely refuse to pursue
the more obvious cases, and because the defense is so narrow.

MODEL PENAL CODE § 3.02 (Tent. Draft No. 8, 1958) sought to codify the common
law defense of necessity, setting out the defense as follows:

"Conduct which the actor believes to be necessary to avoid evil to himself or to
another is justifiable, provided that: (a) the evil sought to be avoided by such conduct
is greater than that sought to be prevented by the law defining the offense charged;
and (b) neither the Code nor other law defining the offense provides exceptions or
defenses dealing with the specific situation involved; and (c) a legislative purpose to
exclude the justification claimed does not otherwise plainly appear."

[Vol. 1:2
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the speed limit to race a critically injured person to the hospital. Be-
cause the exigency produced by critical injury is more immediate than
the mere possibility of injury due to speeding, the motorist has chosen
the lesser of two evils.

Choice of evils is an affirmative defense. The defendant must
concede that the factual basis for a violation of the statute is present,
but plead an excuse based on his willful and justified violation .4  The
defense is very narrow, as it permits a limited exception which defeats
the general policy underlying the enactment of the criminal provision. 48

Limitations on the defense are designed to prevent its use for attacking
statutes on moral grounds or to invoke jury nullification. Limitations
also prevent appeals to prejudice, which might lead juries to forgive
offenses against members of unpopular groups. 49

New and broader scale interest in the defense was stimulated by
Vietnam war protests, and has continued with an increase in politically
motivated protest conduct, which frequently violates the law. Federal
courts in a range of cases involving draft protests, and later protests
against nuclear facilities, rejected arguments that personal morality
could serve as a justification for a violation of federal criminal laws.5 0

B. Applying a Choice of Evils to Religious Deprogramming

In People v. Brandyberry, trial Judge Robert S. Hyatt concluded
that it was proper to permit the use of the choice of evils defense in
a case involving both abduction and a forced attempt at deprogram-
ming. 11 Judge Hyatt held:

There is ample authority for the general proposition, that generally speaking
many cults including the Unification Church are thought to provide justi-

47 See Tiffany & Andersen, supra note 2. See also MODEL PENAL CODE § 3.02 for typical
provision setting out the defense.

" See Brandyberry, No. 88-CA-1741, slip op. at 5.
49 Id.
'o See United States v. Cullen, 454 F.2d 386 (7th Cir. 1971); United States v. Moylan,

417 F.2d 1002 (4th Cir. 1969); United States v. Simpson, 460 F.2d 515 (9th Cir. 1972); United
States v. Best, 476 F.Supp. 34 (D. Colo. 1979).

" Littel identified Brandyberry as an example of "tortuous reasoning and primitive
explanations of "religion" in recent court cases that have put religious liberty at risk." He
argued the "judges quite miss the point any beginner in religious history would have picked
up .. " Littel, supra note 15, at 223. The Colorado Court of Appeals reversed Brandyberry
on grounds related to the necessity defense holding that the conditions produced by cult
membership were not an emergency justifying violation of the law.
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fication for deprogramming in the very manner in which they recruit and
maintain their members. Although carried out under the colorably religious
auspices, the method of cult indoctrination is predicated on the strategy of
coercive persuasion that undermines the capacity of informed consent. '" '52

The Colorado Court of Appeals reversed, concluding that Judge
Hyatt erred in holding that there was sufficient evidence to present
a necessity defense to the jury. As a preliminary matter under federal
procedure, the model code, and routinely under the state code, the
court serves as a gatekeeper by determining whether there is sufficient
evidence to permit the jury to consider the necessity defense.

In Brandyberry, the trial court attempted to limit the application
of the defense by not admitting evidence of injury asserted to the vic-
tim's parents or to the community. Evidence was admitted only on
the issue of "[wihether the victim's then present or prospective con-
dition allegedly resulting from church membership constituted an im-
minent, private injury of sufficient gravity to justify defendants'
commission of the offenses." 53

However, the trial court's order failed to discipline the process.
Instead, limiting consideration to the issue of the victim's mental state,
the proceeding quickly degenerated into "a broad ranging inquiry into
the church's alleged fraudulent recruiting practices, its methods of se-
curing unquestioning obedience in its members, and its fundraising
and political activities." 54 As the court of appeals remarked, the church
was placed on trial with the jury invited to "consider the morality and
desirability of church doctrine and practices rather than whether in
fact the victim was threatened by the prospect of a grave or imminent
injury."" The court of appeals concluded that neither the common
law, nor the statutory necessity defense was available "for juror con-
donation of crimes committed against persons who espouse or adhere
to unorthodox or unpopular ideas or causes that pose no threat of
immediate injury. ' 5 6 The statute's exacting requirements were de-
signed to prevent this form of abuse.

52 Brandyberry, No. 87-CR-2056, hearing transcript at 6 (Dist. Ct. Denver). Although
the court attributed the quoted matter to Peterson v. Sorlien, 299 N.W.2d 123 (Minn. 1980),
the wording does not appear in Sorlien.

Brandyberry, No. 88-CA-1741, slip op. at 3.
Id. at 4.

" Id. An extended inquiry into religious practices by courts or government agencies may
constitute an improper intrusion upon religion because of their chilling effect on free exercise.
See Corporation of Presiding Bishops v. Amos, 483 U.S. 327 (1987).

Brandyberry, No. 88-CA-1741, slip op. at 6, relying on W. LAFAVE & A. ScoTT, JR.,
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The court concluded that the psychological evidence presented in
the case fell short of the statutory requirement of impending imminent
injury. "At best, the proffered evidence suggested only that the victim
might suffer some future emotional, psychological, sociological, or
economic harm if she continued as a member of the church. ' 5 7 Had
the defendants been able to establish imminent injury, the defense
would still have been improper where "legal alternatives were avail-
able" and there was no evidence that the defendants, either before or
after the action, sought aid of the police or courts in dealing with the
problem.

On a full record review the court of appeals found the coercive
persuasion arguments insufficient to establish a predicate for the in-
troduction of the choice of evils defense. Judge Hyatt relied upon Pe-
terson v. Sorlien" for the proposition that religious indoctrination into
a cult results in a loss of the capacity for informed consent and creates
a compelling interest favoring intervention. Sorlien held that parents
who reasonably believed their children were being unduly influenced
by cults could deprogram them without fear of civil liability. Sorlien
appears a frail reed on which to base such a crucial decision.

Sorlien's analysis has been widely repudiated by federal courts
holding that involuntary deprogramming results in a violation of fed-
erally protected civil rights. As significant was Sorlien's own ac-
knowledgement of the dangers implicit in deprogramming: "[W]e do
not endorse self help as a preferred alternative." 5 9 The Sorlien court
recognized that "the First Amendment requires resort to the least re-
strictive alternative so as not to impinge upon religious belief." 6 The
direct thrust of the case appears to be directed at the question of when
a jury verdict could be reversed on sufficiency of evidence grounds.

The more precise question of when the first amendment's religion
provisions would circumscribe the jury's fact finding role6' was not
reached. The Sorlien court, then, appears to have recognized the dan-
ger of free exercise in theory, without addressing it in practice. This
is because the court, as a preliminary matter, appears to have accepted

CRIMINAL LAW § 50, at 385 (1972); 1 WHARTON'S CRIMINAL LAW, §§ 87-88, at 408 (E.E.
Torcia, 14th ed. 1978).

17 Brandyberry, No. 88-CA-1741, slip op. at 9-10.
58 299 N.W.2d 123, 129 (Minn. 1980).
59 Id.

w Id.
63 Id. at 130.
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the fact finding that in the particular episode no true coercion was
used. 62 Thus, much of the discussion about "cults" and the possibility
of religious programing could have been dicta, except for the court's
tacit assumption of the reasonableness of the underlying theory of
brainwashing in religious episodes.63

Sorlien was predicated on a series of incorrect assumptions about
the jurisdiction of civil courts to review religious questions. The weak-
ness of Sorlien's logic is revealed in its definition of cults. The court
explained, "Itihe word 'cult' is not used pejoratively but in its dic-
tionary sense to describe an unorthodox system of belief characterized
by '[g]reat or excessive devotion or dedication to some person, idea,
or thing." 64 The problem with the Sorlien definition of cults is that
it involves matters entirely ecclesiastical and beyond the jurisdiction
of either state or federal courts under our system of government. 65

One stumbles over the language of the Sorlien test as it collides
with well established principles of church and state law. A cult must
be an unorthodox system of belief. If the Supreme Court has made
one point certain in the murky waters of church/state law, it is that
our system knows no "orthodox" truth. No religious dogma is rec-
ognized as preferred by American law. 6

Whatever confusion may surround the multitude of possible in-
terpretations to the language prohibiting an establishment of religion,
it is undoubtedly that any attempt to establish some particular creed
as "orthodox" would fall precisely within the confines of the pre-
scription. 67 From the earliest cases, the Court has recognized as a core
principle of our system that "[tihe law knows no heresy, and is com-
mitted to the support of no dogma, the establishment of no sect." ' 68

Furthermore, religious beliefs may not be measured against any state
or community standard of reasonableness:

62 Id. at 128.
63 See discussion of Frye rule limitation, infra note 116. Cf. holding in Katz, 73 Cal.3d

952, 141 Cal. Rptr. 234 (1979), that to address these questions is to exceed civil court
jurisdiction by addressing ecclesiastical questions in violation of Watson doctrine.

6 299 N.W.2d at 126.
65 Watson v. Jones, 80 U.S. (13 Wall.) 679 (1871), established by ecclesiastical questions

were beyond civil court jurisdiction. Between Kreshik v. St. Nicholas Cathedral, 363 U.S. 190
(1960), and Kedroff v. St. Nicholas, 344 U.S. 94 (1952), the Court established that neither
the judiciary nor the legislature could address the question of what constitutes real religion.

Watson, 80 U.S. (13 Wall.) at 728.
67 See Id.; United States v. Ballard, 322 U.S. 78 (1944); Presbyterian Church v. Mary

Elizabeth Blue Hull Memorial Presbyterian Church, 393 U.S. 440 (1969).
" Watson, 80 U.S. (13 Wall.) at 728.
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Men may believe what they cannot prove. They may not be put to the proof
of their religious doctrines or beliefs. Religious experiences which are as real
as life to some may be incomprehensible to others. Yet the fact that they
may be beyond the ken of mortals does not mean that they can be made
suspect before the law.69

The rest of the Sorlien test for cults is equally disturbing, for the
"unorthodox" system must manifest "great or excessive devotion or
dedication" to an idea. What in our tradition suggests that any gov-
ernmental institution, whether legislative or judicial, may define any
religious practice as beyond the pale because it is "excessive?"

The above-stated proposition would be sound only if courts had
ecclesiastical jurisdiction to establish appropriate levels of worship or
religious practice. Courts have no such jurisdiction. 70 The notion is
no less offensive when concealed in the jury process as fact finding.
How could a jury, by finding fact, impose through force of law what
the Constitution prohibits, ie., "orthodox" or "unorthodox" religious
practices? 71 This procedure allows the jury to do what the legislature
is prohibited from doing. The jury imposes its preferences and its per-
ceptions of the community's preferences of prevailing religious prac-
tices as a norm.

In a long series of cases commencing with Watson v. Jones, the
Court has warned civil courts to avoid entanglement in ecclesiastical
questions. These warnings have been based on two equally significant
factors: The Court's core understanding of the nature of religion for
the purposes of constitutional evaluation; and the Court's perception
that ecclesiastical questions are beyond both the competence and ju-
risdiction of state and federal courts.

69 Ballard, 322 U.S. at 86-87.
10 See Watson, 80 U.S. (13 Wall.) at 728; Serbian E. Orthodox Diocese v. Milvojevich,

426 U.S. 696 (1976).
71 Facially, the first amendment only expresses a limitation against Congress making laws.

The provision's prohibitions, however, generally apply against all three branches of the federal
government. Under the fourteenth amendment doctrine of incorporation, the first amendment's
protection is extended to the states. Separately, the Court in Watson held the resolution of
ecclesiastical questions was merely beyond the scope of judicial power. Watson, 80 U.S. (13
Wall.) at 728. The resolution on religious disputes was presumed to be beyond the definition
of judicial powers created by article III. In Kedroff, 344 U.S. at 120, and Kreshik, 363 U.S.
at 191, the Court held that similar limitations prescribed either state legislatures or judicial
bodies from making determination relevant to the true nature or proper function of religious
bodies.
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The first amendment's dual command to respect free exercise while
prohibiting an establishment of religion, has produced an evolving and
complex pattern of response from the Court.72 Early in the devel-
opment of free exercise analysis, the Court required that protected
practices be religious in the sense that they related to a belief about
one's relationship with God. 73 Later still, the Court expanded the def-
inition of religion to include any ethical or overarching value systems
that served a similar purpose in orienting the person's life in terms
comparable to traditional religion. 74

By protecting both religious and non-religious experiences under
the free exercise clause, the Court used equal protection jurisprudence
to explicate free exercise language. 75 This non-discrimination principle
is consistent with the Court's own recognition that it may not explore
or evaluate doctrine. The Court has further insulated the judiciary
from ecclesiastical value judgments by merely requiring that a belief
seeking protection be "sincerely held." 7 6 The Court never explores the
reasonableness of a belief. Every individual is free to choose his or
her own primary values, as is every group.7 7 Individuals and groups
may define themselves through beliefs and practices, free from state
intervention. Key to this objective is the right to freely choose as-
sociates with whom to share and develop values. 7 Through this proc-
ess, the first amendment religion clauses have expanded to protect the
choice of religious creeds and the belief and non-belief in God on an

72 See HOWARD, BAKER & DERR, CHURCH, STATE AND POLITICS: A FINAL REPORT OF THE

1981 CHIEF JUSTICE EARL WARREN CONFERENCE ON ADVOCACY IN THE U.S. 21-25 (1981).
73 Davis v. Beason, 133 U.S. 333 (1890), in which the Court defined religion in a

restrictive manner: "The term 'religion' has reference to one's views of his relations to his
creator, and to the obligations they impose of reverence for his being and character, and
obedience to his will." Id. at 342.

14 United States v. Welsh, 398 U.S. 333 (1970); Seeger v. United States, 380 U.S. 163
(1965). While both Seeger and Welch were on the surface a pure matter of statutory
interpretation, it quickly became apparent they were statements of the Court's" constitutional
view of what constitutes religion. See Comment, Beyond Seeger/Welsh: Redefining Religion
Under the Constitution, 31 EMORY L.J. 973, 980-81 (1982).

11 Torcaso v. Watkins, 367 U.S. 488, 495 (1961) (holding religion clauses prohibited state
from discriminating between "those religions based on a belief in the existence of God as
against those founded on different beliefs").

76 Ballard, 322 U.S. at 86.
77 This right of group self-definition and control was established in Watson. The individual

right is most prominent in cases such as Seeger; the right of individuals and groups in cases
such as Amos.

71 See Watson, 80 U.S. (13 Wall.) at 728.
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equal basis. Yet, more significantly, it has evolved as a broad body
of law, providing each American free selection of basic values and
lifestyle without governmental intervention. 79

Since the Court can never decide the ultimate question of truth
or falsity of any creed,80 it sees its role as protecting the right of the
individual to make religious choices. In Watson, when the Court for-
bade the civil court from deciding church questions, it reasoned that
judicial involvement would alter the nature of religious association.8'
Religious association was voluntary by nature. If the court could de-
cide, then such association would become compulsory.8 2 Only by keep-
ing the compulsory power of the state, expressed through the courts
external to religious association, could individuals and religious groups
enjoy self-definition.

This vision of free choice of ultimate values and mediating in-
stitutions appears rooted in Protestant notions of the capacity of each
individual to determine divine truth. It might be argued that the system
is more modern, reflecting values of free thought from the Enlight-
enment.83 The analysis could also reflect contemporary existential con-
cepts of man as the creature that defines himself.

1. Available evidence refutes the claim of coercive persuasion in
religious conversion.
Courts which have permitted the choice of evils defense have re-

lied on expert, if frequently partisan, testimony to establish what they

'1 One commentator observed:
Religious liberty exists when the following conditions are met: A church must have a
voluntary membership and creed and the right to organize as it wishes, but it can't use
any form of compulsion on members or non-members. The state must require no
religious conditions for the full exercise of citizenship, grant no special privileges for
adherent of a particular religion, and not interfere for religious reasons with the actions
of individuals. Groups should be permitted to practice their codes of moral behavior
as long as they do not prevent other groups from freely practicing their own, and
government has a responsibility to ensure this.

S. WORTON, FREEDOM OF RELIGION 2 (1975).
10 Ballard, 322 U.S. at 87.
1, Watson, 80 U.S. (13 Wall.) at 728.
92 Id.

11 See G. MIMLER, supra note 21, at 57-58, on the impact of the Enlightenment:
Would not things be better, they reasoned, if men could be trusted to attain their own
goals, find their own religion, manage their own economy,and even govern themselves
[... I [tlhe Enlightenment and its definition of religion as an affair of conscience formed
the background of the development of American religious liberty in the Revolutionary
and early national periods.

19901



188 CIviL RIGHTS LAW JOURNAL [Vol. 1:2

presume reflects an accepted scientific consensus of authority on co-
ercive persuasion, as applied to religious conversion. The theory of
coercive persuasion advanced by forced religious deprogramming pro-
ponents is a theory rejected by both the science establishment, 4 and
civil courts as an inadequate basis for forced treatment. 5

Deprogrammers' failure to gain judicial approval of forced de-
programming through competency proceedings inspired them to utilize
kidnapping and forced treatment. Curiously, the courts' failure to har-
monize civil and criminal justice procedures provided a loophole per-
mitting deprogrammers to ignore civil restraints on forced treatment,
and subsequently escape punishment for their violation of recognized
rights.

The theory of coercive persuasion as applied to new religions was
evaluated by the American Psychological Association (APA)8 6 after
Dr. Margaret Singer submitted a report to the APA's Board for Social
and Ethical Responsibility. The unanimous opinion of the peer review
as to the report's scientific merit was that work on the theory failed
to meet "normal standards of scientific acceptability." Singer was ad-
vised that her theory "lack[ed] scientific rigor and an evenhanded crit-
ical approach," and that the four experts of the reviewing team
"independently agreed on its significant deficiencies." The Board fur-
ther advised Singer that her work on the theory could not be published
without notice of the APA's evaluation.17 Yet, it is this repudiated
theory of religious zombiism which serves as a predicate for the choice
of evils defense.

'4 Both the APA and the Society for the Scientific Study of Religion have repudiated the
theory of coercive persuasion as lacking scientific rigor. United States v. Fishman, 743 F.
Supp 713, 720 (N.D. Cal. 1990).

" See Katz, 73 Cal.3d 952, 990, 141 Cal. Rptr. 234, 257. See also Richardson & Kilbourne,
supra note 17; and Note, supra note 17, for comments on the failure of these efforts.

I The APA, at the urging of its law firm, filed an amicus brief in Molko, 46 Cal. 3d
1092, 762 P.2d 46, attacking "coercive persuasion": "Stripped of the legitimizing lustre of a
scientific pedigree, plaintiffs purported scientific claim of coercive persuasion is little more
than a negative judgment rendered by lay persons about religious beliefs and practices of the
Unification Church." Lewis & Melton, supra note 40, at 915. But a storm of controversy
ensued and the APA withdrew its brief in a sea of name calling. On the surface the APA
was awaiting the peer review results. But, even after the outcome APA avoided further
controversy. See also Fishman, 743 F. Supp. 713, for the history of the dispute.

" See Fishman, 743 F. Supp. 713. See also Anthony, Religious Movements and "Brain-
washing" Litigation: Evaluating Key Testimony, in IN GOD WE TRUST: NEW PATTERNS OF

RELIGIOUS PLURALISM IN AMERICA 4 (D. Anthony & T. Robbins eds. 1989).
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The APA was not alone in its criticism of the theory. While the
theory's proponents assert that it integrates and summarizes the best
research on mental coercion, these claims have been vigorously chal-
lenged. Anthony asserted:

Indeed, Dr. Singer's claim that the 'systematic manipulation of social and
psychological influence' can coercively deprive individuals of free will in the
absence of physical force or threats of force is without empirical foundation,
and has not been confirmed by legitimate research published in fully 'ref-
ereed' professional journals. There is no accepted body of scholarly research
that has ever demonstrated the existence of such 'induced loss of capacity'
to form and retain political or religious commitment. 8"

Anthony concluded that the theory of coercive persuasion as applied
to religious conversion was no more than pop psychology, and at se-
rious odds with established paradigms. He noted that the "brain-
washing model" came from journalists and not mental health experts.
He observed that the "robot model" was rejected by valid researchers
on mental coercion. Lifton and Schein repudiated not only the "robot
model" of extrinsic mental coercion, but the term brainwashing as the
appropriate focus of study:

The experiences of the prisoners do not fit such a model ... hence we have
abandoned the term brainwashing and prefer to use the term coercive per-
suasion. Coercive persuasion is a more accurate descriptive concept because
basically what happened to prisoners was they were subjected to unusually
intense and prolonged persuasion in a situation from which they could not
escape; that is, they were coerced into allowing themselves to be persuaded."9

Similarly, Anthony cites Lifton as rejecting the robot model of
extrinsic conversion:

Behind this web of semantic (and more than semantic) confusion lies an
image of "brainwashing" as an all powerful, irresistible, unfathomable, and
magical method of achieving total control over the human mind. It is of
course none of these things and this loose usage makes the word a rallying
point for the fear, resentment, urges towards submission, justification for
failure, irresponsible accusation, and for a wide gamut of emotional ex-

11 Anthony, supra note 87, at 4.
"9 Anthony, supra note 87, at 7 (citing E. SCIEIN, COERCIVE PERSUASION 18 (1961)).
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tremism. One may justly conclude that the term has a far from precise and
a questionable usefulness. 90

From this review of the earlier theory, we see the contemporary pro-
ponents of coercive persuasion have not merely extended the theory,
but have reasserted the very robot model which earlier studies re-
pudiated.

Coercive persuasion encapsulates the notion that free will sur-
vives. The person does not disappear, but rather makes the self-in-
terested choice to accept alien concepts in exchange for better treatment
from his captors. He is persuaded to engage in a rational trade with
those who hold physical power over him. The victim under this model
makes a deal with an unfriendly reality. The key factor, however, is
the control gained over the captive subject. If the subject were free
to go, he could escape without a need for any readjustment in ex-
pressed values.

Singer's model asserts that with total control of the environment,
the need for physical coercion can be eliminated. Under her theory,
the control of eating, sleeping time, and communication can cause the
individual personality to disappear and a new personality to emerge.
This new personality is said to be both pathological and controlled
from outside the person. Singer does not explain the person's failure
to retreat when subjected to the pressure of a painful experience.

Subsequent studies have not supported this aspect of the theory.
Studies of the Unification Church have revealed that fewer than one
person in ten attending a workshop actually joins the church, and fewer
than one in twenty remains in the church for longer than two years. 91

The coercive effect of the persuasion is doubtful when over ninety
percent of those subjected to the so-called coercive persuasion walk
away. When, after two years of submission to these techniques, many
still chose freely to leave the group, the power of these techniques must
be doubted. One study concluded, "no data emerged from the in-
tellectual, personality, or mental status testing (of more than 50 'cult'
members) to suggest that any of these subjects are unable or even lim-

I Id. at 8 (citing R. LIFTON, THOUGHT REFORM AND THE PSYCHOLOGY OF TOTALiSM 4
(1961)).

9l E. BAKER, THE MAKING OF A MOONIE 146 (1984). Galanter, Psychological Induction
into the Large Group: Findings from a Modern Religious Sect, 137 AM. J. PSYCHIATRY 1574
(1980). A similar pattern can be established for other religious groups. See S. LEVINE, RADICAL
DEPARTURE (1984) (over 90% of those studied who joined religious movements departed within
two years).
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ited in their ability to make sound judgments and legal distinctions
as related to their persons and property. ' 92 Thus, available evidence
counters the deprogrammers' scenario of an invasion of religious body
snatchers.

2. While the evidence does not support brainwashing by religious

groups, it does indict deprogrammers for their abuses.

LeMoult observed that the crucial factor in the success of any
program of brainwashing is the ability to control physically or restrain
the target. But, as LeMoult reported:

No one has proved that any religious sect which has been the target of de-
programming engages in physical restraint, abduction, or any other such
practice. What is probably true of most such groups is that they offer warmth,
friendship, and authority and a prescribed course of conduct laced with plenty
of dogma. No doubt there are serious efforts to influence the thinking of
the new adherent, but these are clearly not 'brainwashing,' since the adherent
is free to depart if he chooses. 93

LeMoult, however, attributes to deprogramming the crucial aspects
of true coercion needed to brainwash. The subject of deprogramming
is "seized", "held against his will", subjected to mental, emotional,
and even "physical pressures until he renounces his religious beliefs." 94

These methods, "deprivation of sleep, constant talk, denunciation,
alteration of tough and easy talk, emotional appeals, and incessant
questioning finally cause a break in will, giving the deprogrammer a
certain power over the victim," 95 a power LeMoult compared to that
of Nazis over their prisoners.

These aspects of deprogramming have led federal courts to find
deprogramming violative of protected first amendment rights. As one
court concluded: "Deprogramming, as the term has become known,
is the process whereby individuals who are members of certain relig-
ious groups are subjected to a scheme of brain-washing or mind con-
trol in an attempt to dissuade them of their religious beliefs." 96 Unlike

92 Ungerleider & Wellisch, Coercive Persuasion (Brainwashing), Religious Cults, and
Deprogramming, 135 AM. 1. PSYCIATRY 279, 281 (1979).

91 LeMoult, Deprogramming Members of Religious Sects, 46 FORDHAM L. REV. 599, 602
(1978) (citations omitted). For similar conclusion, see Editorial, supra note 33, at 230.

4 LeMoult, supra note 93, at 603.
91 Id. at 607.
9 Baer v. Baer, 450 F. Supp. 481, 485 (N.D. Cal. 1978).
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the alleged coercive persuasion of the religious cults, which depro-
gramming is intended to combat, deprogramming does not depend on
alleged deception to seduce. Deprogramming frequently, if not in-
variably, employs direct physical force to gain control of those who
would not voluntarily submit. This disturbing process is defended by
claims based on largely speculative assertions that members of new
religions have been deprived of free will.

It is claimed that lack of free will prevents free choice of religion.
Thus, cult members' religious adherence is not constitutionally pro-
tected, and no constitutional harm is done when they are depro-
gramed. This curious argument was examined and rejected in Superior
Court v. Katz.9 The court rejected the deprogrammers' arguments not
merely on prudential or evidentiary grounds, but because the inquiry
required is beyond constitutional limits for civil courts. The court noted
the great diversity of religious experience in our society and the wis-
dom of the framers in selecting a pattern which "does not select any
one group or any one type of religion for preferential treatment." 98

The very inquiry needed to verify the deprogrammers' claim lay
beyond its jurisdiction, the court held. The court noted that religious
experiences that were real to some were incomprehensible to others. 99

In conclusion, the Katz court stated that only the individual could
judge the reality of the religious experience, a judgment not reviewable
by courts.

The Katz court thus found the theory of coercive persuasion ir-
relevant. Addressing the lifestyle changes which were presented as ev-
idence of psychological disorder, the court held it was barred by the
Constitution from evaluating the claims. "When the court is asked
to determine whether that change was induced by faith or by coercive
persuasion is it not in turn investigating and questioning the validity
of that faith?"' 1 The use of psychological methods to proselytize and
hold recruits was not dispositive. The court concluded that methods
dictated by faith were protected:

Although the words 'likely to be deceived or imposed upon by artful or de-
signing persons' may have some meaning when applied to the loss of property
which can be measured, they are too vague to be applied in the world of

73 Cal.3d 952, 984, 141 Cal. Rptr. 234, 253 (1977).
Id. at 987, 141 Cal. Rptr. at 255.
Id. at 987, 141 Cal. Rptr. at 254.
Id. at 987, 141 Cal. Rptr. at 255. See also LeMoult, supra note 93, at 610.
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ideas . . . . In the field of beliefs, and particularly religious tenets, it is dif-
ficult, if not impossible, to establish a universal truth against which deceit
and imposition can be measured.101

Considering the severe inroads on freedom of religion presented by
forced treatment, the court held that compulsory treatment could be
compelled only when an adult believer was gravely disabled. Other-
wise, "the processes of this state cannot be used to deprive the believer
of his freedom of action and to subject him to involuntary treat-
ment."1 02

Restrictions imposed by Katz are required by the high regard ac-
corded free exercise by our law. "Only the gravest abuses, endangering
paramount interests" give rise to "permissible limitation" on free ex-
ercise. 03 Further, the state may sanction an intrusion on free exercise
only when "interests of the highest order and those not otherwise
served" can be placed in balance against the free exercise right. 1

0
4

Those who defend deprogramming frequently assert that although
freedom of religious belief is absolute, religious actions may be reg-
ulated. This position offered little comfort to the deprogrammers in
Katz because religious actions can be regulated only in the most re-
stricted of circumstances. 05 The permissible regulation of religious acts
has invariably been limited to those which posed a substantial threat
to public safety, peace or order.'° Given that these factors are pre-
sumed insufficient to justify compelled treatment, how is it possible
that a more compelling case could be presented to support extra legal
action and the choice of evils claim?

The very lack of sufficient evidence of a substantial and im-
mediate threat to the victim of deprogramming or to others, erects a
constitutional wall between deprogrammers and court approval for
their goals. This barrier explains why advocates of compelled treat-
ment have decided to ignore the legal process altogether and, taking
direct action, strip their victims of constitutional safeguards by ig-
noring state-established procedures.

101 Katz, 73 Cal.3d at 970, 141 Cal. Rptr. at 244.
1o Id. 73 Cal.3d at 989, 141 Cal. Rptr. at 256.
103 Sherbert v. Verner, 374 U.S. 398, 406 (1963).
,o Wisconsin v. Yoder, 406 U.S. 205, 215 (1972).
1o See Sherbert, 374 U.S. at 406.
1' Id.
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III. LIBERAL USE OF THE CHOICE OF EVILS DEFENSE IS
LARGELY UNJUSTIFIABLE AND ERODES
CONSTITUTIONAL SAFEGUARDS

Serious observers have rejected the psychopathology model of
cults, questioning whether a mental health model accounts for the
overreaction to new religions. As Kilbourne and Richardson observed:

'Families' of atrocity tales appear to spring up in a rather mindless fashion.
Yet in light of the growing body of empirical evidence being reported to
refute the alleged totally harmful effects of new religious affiliations, it is
difficult at times to understand the sometimes obsessive, irrational fear of
so-called cults.
It is evident, then, that new religions' members (derogatively called 'cultists')
and new religions (derogatively called 'cults') are frequently stimuli of dread
and irrational panic to some people. A reasonable interpretation of this re-
sponse in some individuals, given the weak evidence of the actual danger of
new religions to most people and the magnitude of the persistent fear evoked
in some, is that we are dealing in some cases with a phobic reaction.,,"

Lewis reports that the pattern of atrocity tales about cults resembles
similar stories from anti-Catholic and anti-Mormon literature from
earlier episodes of religious repression. 08

A. Self-Help and Compulsory Treatment Concerns

The prime argument for treating cult beliefs differently from other
more orthodox religious beliefs is that programming by cults repre-
sents a mental disorder, not a free choice. This rationale cannot justify
deprogramming. The mere existence of a mental illness is not enough
to justify involuntary treatment. Compelled treatment can only be jus-
tified when the person is an immediate threat to herself or others.
None of the factors which identifies cult membership or belief does
so in terms of an immediate threat to self or others. The only alleged
harm is the injury of holding false religious beliefs and living an
unauthentic life. This "injury" could never reach either the
Addington'°9 standard for compelled mental health treatment, or the
more restrictive criteria for regulating free exercise.

1o Kilbourne & Richardson, supra note 17, at 260.
108 J. LEaws, supra note 25, at 8.
,o Addington v. Texas, 441 U.S. 418 (1979).
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Assuming that cult beliefs are a form of mental illness, and a suspicion
of immediate danger is present, this mere suspicion does not equal a
license for self-help. Self-help is antagonistic to the Constitution, sub-
verting freedom from compelled treatment. Whether a mental illness
requires involuntary treatment should only be decided by a court. Any
rule encouraging or permitting self-help erodes constitutional safe-
guards. The choice of evils defense represents the most extreme ex-
ample of a collapse of constitutional safeguards. If self-help could be
justified it should only be permitted in the most restricted of circum-
stances, if both the free exercise right and the right to be free from
compelled mental treatment are to be respected.

Self-help is limited to preventing the person from injuring himself
or others while the party expeditiously presents the controversy to the
court for resolution. To this very narrow extent the choice of evils
defense might apply. This analysis harmonizes the constitutional re-
quirements for free exercise with previous limits adopted for appli-
cation of the choice of evils defense. In People v. Strock,110 the court
rejected the choice of evils defense comparison to an escape, where
the convict argued he acted to escape threats to his life. The defense
failed because the convict did not fulfill his obligation to turn himself
over to the authorities once free of the immediate hazard.

From this it can be seen that the choice of evils defense should
never be applied where the chosen evil includes involuntary treat-
ment.' l Two separate wrongs are at issue in deprogramming. The vi-
olent taking of the person is the first wrong. The second wrong is the
subsequent involuntary treatment of the person. Treatment should never
be undertaken involuntarily until there has been a judicial determi-
nation of need.

Treatment may never be exigent so as to permit application of
the choice of evils defense to it. Once a person is secured from the
feared immediate harm to himself or others, the court and not the
highly emotional and biased parties should decide the question of
treatment.

A rule permitting liberal application of the choice of evils defense
in religious deprogramming cases denies safeguards to cult members,

"0 623 P.2d 42, 45 (Colo. 1981).
" See Brandyberry requirement, where, as a threshold matter, deprogrammers must

provide evidence that they sought legal advise and exhaust available legal avenues through
police and courts, before a trial court should even consider reviewing a choice of evils defense.
No. 88-CA-1741, slip op. at 11.
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which are ensured to others. It encourages the forced treatment of cult
members under terms that are constitutionally offensive. In order to
commit a person involuntarily, the fourteenth amendment requires
clear and convincing evidence that the person needs care because she
presents a risk to herself or others"12. Yet, by encouraging self-help
this standard is diluted. Deprogrammers become free to impose treat-
ment regimes unless it can be proven they were wrong beyond every
reasonable doubt.

Thus, all citizens except cult members, are free from involuntary
treatment unless it can be shown they present the required danger. Cult
members are subjected to involuntary treatment unless it can be shown
that they are not only sane and non-dangerous beyond a reasonable
doubt, but that it would be unreasonable beyond a reasonable doubt
for someone to harbor doubts about their mental states.

B. Entanglement Considerations

The reliance upon testimony of former church members is itself
highly suspect. It may be unreliable - itself a product of depro-
gramming, and even more seriously it violates the Watson injunction
by providing church members with a judicial forum in which to battle
their former church. The use of such testimony violates entanglement
prohibitions by permitting the court to engage in a searching exam-
ination of the church's beliefs and practices, and then asking a jury
to judge them.

Available studies suggest that former members of religious groups
who are deprogramed have hostility to the groups at a level greatly
disproportionate to others departing the groups. This is apparently
because a key element of the deprogramming is to instill hatred of the
abandoned group. In a study funded by the Society for the Scientific
Study of Religion and Syracuse University, James R. Lewis discovered
that people who left these groups on their own or even with a min-
imum of non-coercive persuasion, did not have the usual stereotyped
attitudes towards their former group.

Those who had been forcefully coerced (i.e., deprogramed) from
their religions and then indoctrinated into organization such as (CFF)
(the predecessor of Cult Awareness Network (CAN)) held the view that
their former religion - pejoratively labelled a cult - had brainwashed

112 Addington v. Texas, 441 U.S. 418 (1979).
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them. Lewis concluded that "stress and trauma" allegedly associated
with involvement in cults was the product of deprogramming and not
religious association." '3

Lewis' work has been independently verified, a key to any claim
of science. Stephen G. Post, a former Unification Church member
who survived deprogramming only to leave the church voluntarily,
wrote of his deprogramming experience: "Physical coercion and threat
of violence were used in my deprogramming; these did not occur in
the Unification Church as I experienced it. Rather, Unification Church
missionaries merely present essentially theological concepts; some lis-
teners have 'ears to hear,' while many others do not.""ll4

The facts of these disputes make for an interesting and lively de-
bate on scientific method for professionals, but are hardly matters to
be resolved by a jury in a criminal case. Lay juries should not decide
scientific debates."15 Under the Frye rule," 6 only scientific opinions
which represent authoritative consensus should find their way to lay
juries. Yet, in the case of forced religious deprogramming, ideas hotly
contested and having little or no empirical support, have evaded pro-
fessional scrutiny and have been attempted to be used in the legal proc-
ess to short circuit peer review. The application of the more liberal
Dyas rule"7 results in an erosion of religious liberty. In all of this,
advocates of the choice of evils defense in these cases have urged courts

"I J. LEWIS, supra note 25, at 8.
11 Post, Deprogramming and Devotion: Religious Consciousness, the Unification Church

and Ways of Being Free, Christianity and Crisis, May 8, 1989, at 142-44.
"I This conclusion appears detached from the requirement that the evidence supporting

forced treatment be "clear and convincing," and receive the high regard accorded free exercise
rights. See Addington v. Texas, 441 U.S. 418 (1979).

36 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), adopted the general acceptance
standard for the admission of expert or scientific evidence. The rule bars admission of evidence
which is not broadly accepted as too speculative to be probative. Some courts and commentators
feel the rule is more appropriate to physical rather than social sciences. They feel the rule
may be unduly restrictive and deny useful information to the court. See Coppolino v. State,
233 S.2d 68, 75 (Fla. Dist. Ct. App. 1968) appeal denied, 234 So.2d 120 (Fla.), cert. denied,
399 U.S. 927 (1970) (Mann, J., concurring specially). See Note, Evidence - Expert Testimony
- Admissibility of Expert Testimony: Wyoming Takes a Moderate Approach, 19 LAND &
WATER L. REV. 707, 714 (1984).
The rule would appear to be appropriate when applied to religious deprogramming cases
because it serves the vital function of weighing the probative weight of the speculative evidence
against the possible prejudice occasioned by its introduction. While many evidence screen
protect the rights of the defendant, some protect the rights of the victim. An example is the
rule that limits inquiry into the prior sexual habits of rape victims.

"I Dyas v. U.S., 376 A.2d 827 (D.C. App. 1977) cert. denied, 434 U.S. 973 (1977). See
also Fed. R. Evid. 702 (permitting admission of expert evidence if it will assist the trier of
fact).
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to expand radically evidence rules, abandon safeguards that protect
the mentally ill, and ignore the caution required when free exercise
rights are involved.

When courts have wandered down this snake-like path, both sci-
ence and law have been ill-served; however, while the interlocking con-
siderations are complex, they can be resolved and a proper balance
can be restored. Under a proper application of the choice of evils rule,
a defendant has to establish that danger was imminent. Given the de-
gree of confusion, it is not clear that danger can ever be established
with the requisite clarity. Further, a defendant has to demonstrate that
he chose a lesser evil. Here the methods of deprogramming, forced
religious conversion, are the exact evil the deprogrammer says he wants
to combat.

Only if the court is willing to embrace the deprogrammers' claim
that the old personality and religion are somehow better than the new,
can it be asserted that violent deprogramming is the lesser evil. No
one should be forced to submit to medical treatment for mental illness
unless there is scientific consensus concerning standards to be applied.
This is particularly true when the rights of an insular religious minority
are at issue. The evaluation of religious beliefs and practices introduces
a pervasive bias into the process.

C. First Amendment Protection

Trial courts which accept the choice of evils defense, or as a pred-
icate, the separation of religions into cults and orthodox religions,
apparently accept Delegado's consumerism model of freedom of re-
ligion. They presume that if either fraud or coercion is present, it de-
feats the protection of the first amendment for speech, association or
religion. This assumption is untenable. Cantwell v. Connecticut"8 es-
tablished that those active in efforts to convince or convert, are ex-
pected to make false or misleading representations and that these are
protected. Other cases, including Organization for a Better Austin v.
Keefe,119 establish the fact that protected speech "intended to exercise
a coercive impact" does not remove its protection.

As the Supreme Court held in Keefe, it is error to deny protection
to speech because it is determined to have a coercive intent or impact.

310 U.S. 296 (1940).
, 402 U.S. 415 (1971).

[Vol. 1:2



CHOICE OF Evils

The appellate court appears to have viewed the alleged activities as
coercive and intimidating, rather than informative and therefore as not
entitled to first amendment protection. 2 0 The court stated that "Itihe
claim that the expressions were intended to exercise a coercive impact
on respondent does not remove them from the reach of the First
Amendment." 2 Furthermore, the Supreme Court has cast great doubt
on the availability of a fraud exception, even in the limited area of
church property cases. No authority exists for applying the fraud ex-
ception to free exercise cases.

The notion that fraud in purely religious matters creates civil court
jurisdiction advanced in Molko is without foundation. No Supreme
Court case supports this proposition. Cantwell held that false state-
ments are both expected and protected. 2 Serbian Diocese branded the
possibility of a "fraud" exception to Watson narrow, mere dictum,
and limited at best to property, not free exercise cases: "[Tihe sug-
gested 'fraud, collusion, or arbitrariness' exception to the Watson rule
was dictum only. And although references to the suggested exception
appear in opinions in cases decided since the Watson rule has been
held to be mandated by the First Amendment, no decision of this Court
has given concrete content to or applied the 'exception.I"a23 The Court
rejected the Illinois Appellate Court determination that the church
tribunal had been "arbitrary", and held:

For civil courts to analyze whether the ecclesiastical actions of a church ju-
dicatory are in that sense 'arbitrary' must inherently entail inquiry into the
procedures that canon or ecclesiastical law supposedly requires the church
adjudicatory to follow, or else into the substantive criteria by which they
are supposedly to decide the ecclesiastical question. But this is exactly the
inquiry that the First Amendment prohibits; recognition of such an exception
would undermine the general rule that religious controversies are not the
proper subject of civil court inquiry, and that a civil court must accept ec-
clesiastical decisions of church tribunals as it finds them. 124

The Court then acknowledged broad deference to ecclesiastical values
and community:

"2 Id. at 418.
2, Id. at 419.

Cantwell, 310 U.S. at 310.
123 Serbian Diocese, 426 U.S. at 712.
24 Id. at 713.
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Indeed, it is the essence of religious faith that ecclesiastical decisions are
reached and are to be accepted as matters of faith whether or not rational
or measurable by objective criteria. Constitutional concepts of due process,
involving secular notions of 'fundamental fairness' or impermissible objec-
tives, are therefore hardly relevant to such matters of ecclesiastical cogni-
zance.,2

Neither Watson nor Serbian Diocese are to be read narrowly as
involving church tribunal property cases. Rather, as the Court dem-
onstrated in Amos 2 6, these earlier cases are predicated upon the rights
of religious groups to self-definition. The right of self-definition is
shared by the individual and the group. The group has a right to define
itself and the individual has a right of self-definition in relation to the
group. Thus, the recognition of church independence from civil court
review of doctrine and practice, established by Watson, is reflective
of both constitutionally mandated rights of self-definition in the group
and the individual.127

The significance of these constitutional safeguards to the present
dispute is illustrated by the Court's holding in Kreshik, where it re-
jected attempts by the New York legislature to transfer control of the
Russian Orthodox Church in New York from the Moscow Patriarchate
to locals. The New York legislature had determined that "the Moscow
Patriarchate was no longer capable of functioning as a true religious
body, but had become a tool of the Soviet Government primarily de-
signed to implement its foreign policy."' 28 The Court twice rejected
the determination and the attempted transfer as an unconstitutional
intrusion upon the church, in Kedroff against a statutory claim, and
later in Kreshik against a common law claim. The Court repudiated
the notion that either the courts or the legislatures were competent to
determine what was true religion or a real church.

The mere prospect or anticipation, or even occurrence of coer-
cion, is insufficient to defeat a broad free exercise right, or the rights
of speech or association. Coercion is an acceptable and protected first
amendment form as long as the actor is otherwise legally entitled to
engage in the controversial activity. 2 9 Claiborne Hardware is partic-

Id. at 714-15.
26 483 U.S. 327 (1987).
117 Id. at 341-42.

Kedroff, 344 U.S. 94 n.10 (1952).
l29 See NAACP v. Claiborne Hardware, 458 U.S. 886 (1982) (overturning state verdict for
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ularly instructive as it not only established that coercive threats, in the
form of economic activity, are protected; but, also limited the power
of the state to punish innocent parties for specific criminal activity
associated with a larger pattern of protected first amendment activ-
ity. 130

In Claiborne Hardware, a civil rights group organized a boycott
of local merchants to advance its demands for social and economic
reform. This involved organizing picketers who would intercept per-
sons about to patronize the merchants. In several incidents, threats
of unlawful violence were made against boycott violators. The state
court held that any element of illegal violence or threats of violence
stripped the protest of first amendment protection. It also held boycott
sponsors responsible for the illegal, unauthorized acts of participants,
under principal/agent doctrines. 131

The Supreme Court disagreed and reversed. To permit a broad
sweeping rule would improperly infringe on first amendment rights.
Even the statement that, "[i]f we catch any of you going in any of
them racist stores, we're gonna break your damn neck, ' 132 which the
state court had found caused some citizens to withhold their patronage
out of fear of reprisal, was accorded constitutional protection. The
Court conceded that strong language had been used, but it had not
transcended the bounds of protected speech. Speakers had to be free
to advance spontaneous and emotional appeals. When weighing the
risk that a listener might be intimidated against the risk that a speaker
might be chilled, the Constitution favors and protects the speaker.

The notion of coercion, or rather free choice that is inherent in
coercive persuasion theory is incompatible with first amendment doc-
trine. It improperly restricts the range and tone of speech and ad-
vocacy within a free society. It errs in seeking to promote laboratory

conspiracy compensating merchants for economic loss occasioned by a boycott sponsored by
a civil rights group). The court held, consistent with a broader body of first amendment law,
that economic force was an appropriate weapon to change public policy.

11o Id. The holding appears to constitutionalize the policy against prosecuting labor actions
or strikes as conspiracies in restraint of trade. Some courts had routinely enjoined strikes. In
part predicated on the presumption that force or threats of force were a routine part of labor
disputes. Thus, mere presumptions about force cannot overcome the first amendment right.

"I Id. at 1224-25. The state supreme court said that the first amendment did not apply
where there was a use of force. But the trial court had not identified evidence linking any
defendant to an agreement to use force.

132 Id.
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condition for significant personal decision-making.'33 Further, it is at
odds even with common law principles on what constitutes a free and
binding choice. It would define a free choice only as one made without
adverse emotional, or environmental influences, and made only with
near laboratory detachment as to consequences for human relation-
ships. A review of the case law involving attempts by parents claiming
coercion to revoke their permission for adoption of their children is
informative.

In Karen Podmore v. Our Lady of Victory Infant Home,3 4 the
court recognized that contracts could be invalidated for duress, but
limited the application to circumstances in which the threat was of
wrongful conduct and it precluded the exercise of free will.35 The sur-
rendering mother in Podmore claimed she acted under duress because

"I Once the model under which labor elections were judged it required an environment
not only free of coercion, but also of misinformation before a labor election could be validated.
The Labor Board expressed its theory in General Shoe Corp., 77 N.L.R.B. 124 (1948): "In
election proceedings, it is the Board's function to provide a laboratory in which an experiment
may be conducted, under conditions as nearly ideal as possible, to determine the uninhibited
desires of the employees." In Shopping Kart Food Market, Inc., 228 N.L.R.B. 1311 (1977),
the Board established a new rule. It would no longer "probe into the truth or falsity of the
parties' campaign statements," instead, it would recognize the employees as "mature individuals
who are capable of recognizing campaign propaganda for what it is and discounting it." The
Shopping Kart analysis was, however, quickly abandoned in favor of Hollywood Ceramics,
140 N.L.R.B. 221 (1962), reinstated in General Knit of California Inc., 239 N.L.R.B. 619
(1978). Under Hollywood Ceramics, elections would be invalidated where substantial departures
from truth would have a significant impact on elections. The analysis was rejected both because
it was considered inconsistent with general first amendment theory, and because it was felt to
misrepresent the extent of the influence of false representations or employer coercion on
decisional processes. See J. GETMAN, GOLDBERG & HERMAN, UNION REPRESENTATION ELECTIONS:
LAW AND REALITY (1976). The analysis has been abandoned in favor of an analysis which
ignores misrepresentation and invalidates election only when documents are forged and render
a sound decision impossible. See Midland Nat'l Life Ins. Co., 263 N.L.R.B. 127 (1982).

Epstein critiques limitations on the ability of the employer to communicate with the
employees, and a broader range of labor regulations as unreasonable restraints on the ability
of workers to engage in real bargaining with the employer which should reflect the true market
power positions of the parties. See Epstein, A Common Law for Labor Relations: A Critique
of New Deal Labor Legislation, 92 YALE L.J. 1357 (1983).

The distinction between substantive misrepresentation and fraud through forged documents
which makes sound judgment impossible is consistent with the general practice of only
invalidating judicial proceedings where fraud prevents the truth from being discovered rather
than merely where the forum was deceived.

The distinction between intrinsic and extrinsic fraud is a near general principle of law in
invalidating proceedings. The Molko theory, however, imposes liability on mere nondisclosure,
which it classifies as misrepresentation. 46 Cal.3d 1092, 1122-23, 762 P.2d 46, 60-61.

114 In re Karen Podmore v. Our Lady of Victory Infant Home, 442 N.Y.S.2d 334 (1981).
"I Id. at 336.
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her boyfriend threatened to discontinue their relationship if she kept
the baby. The court rejected the claim of duress on two grounds. First,
a threat is wrongful only if it is a threat to do something that is itself
illegal. A threat to do what one has a legal right to do may not con-
stitute duress. Because the boyfriend had a right to discontinue the
relationship, the threat to do so could not constitute legal duress.'3 6

Second, the court recognized that the boyfriend's acts may have
provided a motive for the mother's act, but the effect of his actions
on the mother did not meet the legal requirement of duress because
the mother's will had not been overpowered. She was still free to ex-
ercise her judgment although she had high emotional incentives. The
court observed that the surrender of a child was frequently made in
troubling circumstances. It noted that most, if not all, cases of parents
surrendering a child involved emotional distress. The law, however,
does not require "that surrenders are valid only if executed free from
emotions, tensions and pressures caused by the situation. No principle
of law requires the rule. 1 37

A similar holding is found in In re Adoption of Giambrone,38 ,
where the mother complained that pressure from her mother, doctor
and priest had resulted in her decision. Her mother had warned that
the surrendering mother would not be permitted to return to the pa-
rental home unless she gave up the baby. The surrendering mother
then became very emotional and began crying while signing the sur-
render papers. The court held that neither the conduct of the priest,
the doctor, nor the parent, nor the mother's emotional state was suf-
ficient evidence of either fraud or coercion. 13 9 These cases describe a
wide range of pressures permitted to influence an important decision
without a finding of undue influence, showing that the law does not
require laboratory conditions for valid decisions.

Courts which have permitted liberal use of the choice of evils de-
fense in so called cult deprogramming cases have failed to adopt a rule
which shows due deference accorded free exercise by the religion
clauses. They have also failed to adopt a rule protecting against com-
pelled mental health treatment. These courts have adopted a rule with
potential devastating consequences for free exercise based on little more

136 Id.
131 Id. at 337 (quoting In re E.W.C., 89 Misc.2d 64, 72, 389 N.Y.S.2d 743, 749).
"1 262 So.2d 566 (La. Ct. App. 1972).
119 Id. For similar holding see In re Baby Boy L., 534 N.Y.S.2d 706, 144 A.D.2d 674

(1988).
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than a popular prejudice, stigmatizing minority religious groups and
permitting others greater freedom in preying upon them.

This non-protective approach contributes to intergroup dishar-
mony, while denying adherents of new religions due process and equal
protection of law. This is a far cry from the constitutionally mandated
requirement that the state resolve conflicts between its objectives and
free exercise by adopting the least restrictive method.' 40 In this light
the concerns expressed in People v. Patrick, l4' provide a better par-
adigm for a general policy than those in Peterson v. Sorlien 42.

CONCLUSION
Following the tragedy of the Jim Jones sect, public sentiment

turned very hostile toward new religious groups.1 43 This initial fear
produced the offensive case law addressed in this article. Time, how-
ever, has informed us of the general wisdom of the religion clauses
and suggested that the reaction to all cults based on an isolated case
was overreaction. It is apparent now that, however strange, most cults
are just lawful religious groups, entitled to the full and vigorous pro-
tection of our laws.

The common error that underlies these cases is reliance upon an
overly narrow concept of freedom of religion. Like the lower courts
and legislatures in Kreshik and Kedroff these courts have presumed
that they may disregard free exercise concerns if, in their view, the
church is not a true church, or the religion not a true religion. But,
this determination is beyond the jurisdiction of court or legislature.
The cult/orthodox distinction is fatally flawed.

The supporting theory for these curious notions is a sad distortion
of first amendment principles and precedents. The theory suggest that
only some doctrines of a religion are protected, or that only the right
to believe is protected. It has flirted with a consumer affairs model
of religion, and presumes that religion can be regulated as freely as
any commercial activity.

In all of this the courts have failed to accord proper respect to
free exercise. The proper standard would restrict the choice of evils

,, Sherbert v. Verner, 374 U.S. 398 (1963).
141 541 P.2d 320 (Colo. Ct. App. 1975).

299 N.W.2d 123 (Minn. 1980).
"4 Littel reports that the Jonestown incident ranks only second to the Kennedy assassi-

nation as an event engraved in public consciousness. Further, he claims it continues to be used
to stir fear of new religions. Littel, supra note 15, at 229.
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defense to its traditional applications involving immediate peril. This
standard would harmonize the requirements of free exercise and pro-
hibitions against forced mental treatment with the requirement for a
fair trial by excluding prejudicial speculative evidence.


