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A RETROSPECTIVE LOOK AT:
GAY RIGHTS COALITION OF GEORGETOWN UNIVERSITY

LAW CENTER v. GEORGETOWN UNIVERSITY

INTRODUCTION

The nation's capital has frequently been the site of intractable
controversies over irreconcilable issues. This past decade witnessed just
such an irreconcilable difference. The controversy involved gay student
groups at Georgetown University and the Georgetown University Law
Center, and the administrations of those institutions. There were
strongly held convictions on both sides of the issue, and both appeared
to enjoy colorable constitutional protection.

Georgetown University and the Law Center sought to deny univer-
sity recognition to the gay student groups on the grounds that homosex-
uality is contrary to church teachings. Georgetown believed its denial
was consistent with its right to religious freedom under the First
Amendment to the Constitution. The student groups, on the other
hand, were attempting to exercise their right not to be discriminated
against on the basis of sexual orientation. This was a right specifically
secured by the District of Columbia's Human Rights Act and colorably
protected under an equal protection and due process analysis.

What started out as a narrow controversy ultimately grew to in-
clude the District of Columbia City Council and the United States
Congress. Although the controversy ended in November, 1989, a retro-
spective inquiry suggests that no true victor emerged.

I. BACKGROUND

The conflict began in 1977 with the formation of a homosexual
student group at Georgetown University. The group, Gay People of Ge-
orgetown University (GPGU), was formed to provide support, educa-
tion, development and social opportunities for gay students at Ge-
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orgetown.1 Contemporaneous with the establishment of GPGU was the
formation of a similar group, the Gay Rights Coalition (GRC), at the
Georgetown University Law Center. The purpose of the law student
group was to "[floster discussion and research on the effect of law on
lesbians and gay men .. "2

During the 1978-79 academic year, GPGU began the process of
seeking "recognition" as a student group. Georgetown's established pol-
icy regarding the recognition process consisted of three levels. The first,
"Student Body Endorsement," was recognition by the Student Activi-
ties Commission (SAC), and essentially served to stamp the imprima-
tur of the Georgetown student body on the recipient group. The second
level, "University Recognition," was granted upon the SAC's recom-
mendation with the concurrence of the Director of Student Activities.
The final level of recognition was that of "University Funding" which
was financial recognition.'

With relative ease, GPGU received the first level of recognition
from the Student Activities Commission. This allowed them to use Ge-
orgetown's facilities, apply for lecture fund privileges, receive financial
counseling from the SAC comptroller, use campus advertising, and pe-
tition for assistance from the student government.

Following its endorsement by the student body, GPGU attempted
to attain the second level, "University Recognition." However, this at-
tempt failed during the 1978-79 academic year. Citing Georgetown's
Catholic heritage, and a belief that subsidization of the group might be
interpreted as an endorsement of the gay movement, Georgetown de-
clined GPGU's request for recognition. Dean William Shuerman, in his
communication denying the request for recognition, wrote: "This situa-
tion involves a controversial matter of faith and the moral teachings of
the Catholic Church. 'Official' subsidy and support of a gay student

' Gay Rights Coalition of Georgetown Univ. Law Center v. Georgetown Univ., 536 A.2d 1, 8
n.5 (D.C. 1987)(en banc)(citing the Gay People of Georgetown University Constitution: "The
purposes of GPGU are: (1) Supportive - To provide an atmosphere in which gay people can de-
velop a sense of pride, self worth, awareness and community. (2) Educational - To provide infor-
mation and encourage understanding and dialogue between gay and non-gay people. (3) Develop-
mental - To provide a forum for the development of responsible sexual ethics consonant with one's
personal beliefs. (4) Social - To establish a program of activities which reflect the above
purposes.").

2 Id. at 9 n.6 (citing the GRC Constitution).
3 Id. at 9, 10.

Id. at 10.
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organization would be interpreted by many as endorsement of the posi-
tions taken by the gay movement on a full range of issues." 5

Following this denial, GPGU appealed to the Dean of Student Af-
fairs and then, after another denial, to the Executive Vice-President for
Academic Affairs, Reverend Aloysius Kelly. Although he denied
GPGU's appeal, Reverend Kelly indicated his support for gay students
in his April 8, 1979, letter to the student group: "[A]s I tried to explain
when we talked, I believe our goals are essentially the same, but that
the means to arrive at them are different. Georgetown will continue to
show support for Gay Students but in a way which is deemed appropri-
ate for this University.''6

The following academic year, 1979-80, GPGU again sought "Uni-
versity Recognition" and the additional benefits that status carried with
it. They were again denied. This time they appealed all the way to
Georgetown University's President Timothy Healy; who in an April 29,
1980, letter to GPGU, also denied their request.' The day after receiv-
ing that decision, GPGU filed a lawsuit in the District of Columbia
Superior Court.

II. THE TRIAL COURT OPINION

In Gay Rights Coalition of Georgetown University Law Center v.
Georgetown University, GPGU was joined by the Gay Rights Coalition
at Georgetown's Law Center, who through a similar set of circum-
stances had also lost their fight for recognition.8 The suit contended
that by refusing to give "University Recognition" to the student
groups, Georgetown University was in violation of the District of Co-
lumbia Human Rights Act (or "The Act"). The Act provided, in rele-
vant part:

It is an unlawful discriminatory practice... for an educational institution: (1)
To deny, restrict, or to abridge or condition the use of, or access to, any of its
facilities and services to any person otherwise qualified, wholly or partially,

5 Id. at 11 (citing Memorandum from Dean Schuerman to the Student Government (Feb. 6,
1979)).

6 Id. at 12 (citing Letter from Reverend A. Kelly, S.J., to GPGU (Apr. 9, 1979)).
Id. at 13.
Gay Rights Coalition of Georgetown Univ. Law Center v. Georgetown Univ., No. 5963-80

(D.C. Super. Ct., Oct. 14, 1983), rev'd, 496 A.2d 567 (D.C. 1985), modified, 536 A.2d I (D.C.
1987).
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for a discriminatory reason, based upon the race, color, religion, national ori-
gin, sex, age, marital status, personal appearance, sexual orientation, family
responsibilities, political affiliation, source of income or physical handicap of
any individual. .... I

Georgetown's response claimed its denial was based on reasons
other than the sexual orientation of the student groups and, therefore,
they were not in violation of the Human Rights Act. They contended in
the alternative that their actions were constitutionally protected by the
"Free Exercise Clause" of the First Amendment."0 Moreover, Ge-
orgetown counter-claimed to enjoin the student groups from using the
words "Georgetown University" in their name.

Following the filing of all pleadings, the student groups moved for
summary judgment. On March 9, 1981, Judge Leonard Braman
granted partial summary judgment in favor of the student groups, rul-
ing that Georgetown had denied "University Recognition" on account
of the students' sexual orientation. Georgetown's denial of recognition
was therefore in violation of the Human Rights Act. Judge Braman,
however, did not rule on Georgetown's constitutionally based alterna-
tive defense that the "Free Exercise Clause" allowed it to discriminate
against homosexuals in matters of official university recognition. That
issue survived summary judgment and went to trial.

After a week-long bench trial, Judge Sylvia Bacon entered judg-
ment for the defendant, Georgetown University. Judge Bacon held
that, given Georgetown's religious affiliation, the university was entitled
to rely on the First Amendment guarantee of religious freedom. She
rejected the notion that merely because Georgetown also had a secular
educational purpose, it should be deprived "of its status as a church-
affiliated educational institution.""1 The Human Rights Act as applied
would require Georgetown to act in a manner "inconsistent with its
duties as a Catholic institution," thus infringing Georgetown's First
Amendment rights. 2 Although Judge Bacon recognized a compelling
governmental interest in the ending of discrimination based on sexual

9 D.C. CODE ANN., § 1-2520 (1981)(amended 1987)(emphasis added). D.C. CODE ANN. § I-
2502(28) defines "sexual orientation" to mean male or female homosexuality, heterosexuality and
bisexuality, by preference or practice.

10 U.S. CONST. AMEND. 1: "Congress shall make no law respecting an establishment of reli-
gion, or prohibiting the free exercise thereof ...."

1 Gay Rights Coalition, No. 5863-80, slip op. at 7 (D.C. Super. Ct. Oct. 14, 1983).
12 Id. at 9.
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orientation, a statutorily based prohibition could not overcome Ge-
orgetown's constitutionally based right to religious freedom. She stated
that there was "no overriding Governmental interest or compelling Na-
tional policy which supersedes religious freedom, reaches into campus
affairs, and obtains 'university recognition' for gay student
organizations."'"

Crucial to its holding was the court's factual determination that
the Catholic Church imposes upon Catholics affirmative requirements
concerning their lifestyles, and that certain sexual practices, most nota-
bly homosexuality, conflicted with the Church teachings."' Had such
practices not been at odds with Catholic doctrine, the First Amend-
ment defense likely would not have prevailed. Judge Bacon concluded
that the judiciary cannot "probe the proper interpretation or applica-
tion of Roman Catholic beliefs on homosexuality or on the duties of the
faithful. The First Amendment to the Constitution creates a separation
of Church and State, guarantees free exercise of religion, and prevents
such inquiry." 15

Relying in part on West Virginia Board of Education v. Burnette'6
and Wisconsin v. Yoder,"' Judge Bacon dismissed the student group's
complaint, stating "Georgetown University's action in denying recogni-
tion to the two gay student organizations is protected by the Free Exer-
cise Clause of the First Amendment to the Constitution ..

III. THE COURT OF APPEALS OPINION

The gay student groups appealed Judge Bacon's decision to the
District of Columbia Court of Appeals. The sole issue on appeal was
whether the First Amendment protected the conduct of Georgetown
University. Judge Ferren, writing for a 2-1 majority, concluded that
the U.S. Constitution did not "afford Georgetown its claimed
protection."1 9

Georgetown maintained on appeal that granting "University Rec-
ognition" equalled university "endorsement." Since the underlying pur-

13 Id. at 2.
14 Id.

I Id.
319 U.S. 624 (1943).

'7 406 U.S. 205 (1972).
Gay Rights Coalition, No. 5863-80, slip op. at 12 (D.C. Super. Ct. Oct. 14, 1983).

19 Gay Rights Coalition, 496 A.2d 567, 573 (D.C. 1985).
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pose of the student groups was contrary to Catholic teachings, Ge-
orgetown felt constrained from granting endorsement through such
university recognition. Thus, the court's analysis began with an inquiry
into the practical meaning of "University Recognition."

At the outset, the court noted that there seemed to be scant differ-
ence, in terms of tangible benefits, between "Student Body Recogni-
tion" and "University Recognition." Since there was little difference
between the two levels of recognition, and because Georgetown agreed
that the granting of the lower level of recognition did not "burden" its
right to religious freedom, the court was immediately puzzled why
granting the higher level of recognition would so burden Georgetown's
rights. Judge Ferren remarked: "[lIt is not readily apparent how Uni-
versity recognition would provide an additional kind of endorsement
that creates, for the first time, a constitutionally significant religious
burden."2

The court was struck by the fact that Georgetown had granted
"University Recognition" to other groups which, arguably, also fell
askance of Catholic dogma. Among these groups were the Jewish Stu-
dents Association, the Organization of Arab Students, and the Demo-
cratic Socialist Organizing Committee. The court reasoned that recog-
nition of these groups undermined Georgetown's argument that it
withheld recognition from groups whose activities were inconsistent
with Catholic teachings: "[I]t reveals that the only 'endorsement' im-
plied by 'recognition' is an expression of tolerance. It does not necessa-
rily indicate 'approval,' as the University contends."2 The court thus
concluded that "University Recognition" meant no more than official
tolerance.22 It was on this basis, therefore, that the appeals court pro-
ceeded to determine whether the "Free Exercise Clause" of the Consti-
tution protected Georgetown.

After summarily determining that Georgetown sufficiently carried
its burden of demonstrating that it was a religious entity that had

20 Id. at 573.
1 Id. at 574.

" It is unclear what standard of review the majority applied to this case. The definition of
"University Recognition" was a question of fact determined at trial, not to be upset unless clearly
erroneous. The trial court plainly found that "University Recognition" meant endorsement. The
appeals court, however "accepted" the trial court's finding that "University recognition implies
endorsement." [emphasis added] See 496 A.2d at 574. Since the appeals court did not determine
the trial court's findings to be clearly erroneous, it was not free to make its own finding.

[Vol. 1:1
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standing to assert a free exercise defense, the court turned to the con-
stitutional question. Judge Ferren cited Bob Jones University v. United
States23 as controlling. In Bob Jones University, the Supreme Court
established the test for determining whether governmental action im-
permissibly burdens freedom of religion. That case concerned the tax-
free treatment of a religious educational institution. Because of its pol-
icy of racial discrimination, Bob Jones University faced denial of its
tax-exempt status. The University sought protection in the Free Exer-
cise Clause of the First Amendment, arguing that such a denial in-
fringed on its freedom of religion. The Supreme Court disagreed.
"[N]ot all burdens on religion are unconstitutional. . . .The state may
justify a limitation on religious liberty by showing that it is essential to
accomplish an overriding governmental interest.""'

The court then analyzed the present controversy in light of Bob
Jones University. Its first concern was whether the Human Rights Act
outlawing discrimination based on sexual orientation furthered a "com-
pelling" governmental interest. The court concluded that it did, stating
that "there is every indication in the statute, as well as from its legisla-
tive history, that the Council of the District of Columbia accorded the
'highest priority' to 'vigorous enforcement' of the Act in eradicating
every proscribed form of discrimination."25

The court's second concern centered on whether requiring a grant
of "University Recognition" was the least restrictive means of achiev-
ing the purpose of the Human Rights Act. Judge Ferren reasoned that
it was. He noted that access to facilities, which arguably the student
groups already had, was not the sole requirement of the Act. The Act
also "requires that Georgetown accord appellants not only equal access
to facilities but also equal citizenship-a status available only through
official recognition. 126 Since the Human Rights Act makes unlawful
the conditioning of facilities for a discriminatory reason, the court held
that by withholding "University Recognition," "appellants would still
be the object of discrimination," thus violating the Act.

The court's final concern in its application of Bob Jones University
was whether applying the state's compelling governmental interest in

23 461 U.S. 574 (1983).
24 Id. at 603 (quoting United States v. Lee, 455 U.S. 252, 257-258 (1982)).
22 Gay Rights Coalition, 496 A.2d at 576.
26 Id. at 577.
27 Id.

19901
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the least restrictive manner substantially outweighed the burden placed
on Georgetown's free exercise rights. In holding that it's rights were
not impermissibly burdened, the court rejected Georgetown's reliance
on several free speech cases; Wooley v. Maynard,28 Torcaso v. Wat-
kins, 9 and West Virginia State Bd. of Educ. v. Barnette.3 0 Georgetown
argued that by forcing them to endorse the gay rights groups, the
Human Rights Act effectively required it to embrace and communicate
a message contrary to deeply held religious tenets. Judge Ferren did
not agree. He based his rejection of Georgetown's Free Speech argu-
ment on his earlier factual finding that "University Recognition"
amounted only to "official tolerance" and thus did "not necessarily im-
ply that the University administration is spreading, let alone affirming,
gay rights views.'' 3 1

To buttress its holding, the majority cited another free speech case
involving the rights of a shopping mall owner. In Pruneyard Shopping
Center v. Robins3 2 the Supreme Court rejected petitioner's argument
that a California statute requiring shopping center owners to permit
individuals to exercise their free speech rights on shopping center prop-
erty was a violation of the free speech rights of the owner. The court
reasoned that there was little chance, given the public nature of the
modern shopping center, that the speech of individuals would be attrib-
uted to the shopping center owner. Moreover, the owner could ex-
pressly disavow the content of speech with which he disagreed.

Judge Ferren reasoned that the case at bar was strikingly similar
to Pruneyard, in that "the likelihood of attributing gay rights views to
Georgetown through University recognition of still another student
group in a pluralistic environment, is virtually as remote as the alleged
imputation in Pruneyard. .... 3 He reasoned further that Ge-
orgetown can obviate the possibility of being associated with the views
of gays by "expressing its views to the contrary, to whatever constitu-
ents or others it wishes to notify. . "..

28 430 U.S. 705 (1977).
29 367 U.S. 488 (1961).
30 319 U.S. 624 (1943).
21 Gay Rights Coalition, 496 A.2d at 578.
32 447 U.S. 74 (1980).
11 Gay Rights Coalition, 496 A.2d at 580.
11 Id. at 578-579. The court's reliance on Pruneyard overlooks the central issue in that case.

The California statute required the owner of the Pruneyard Shopping Center to provide a "fo-
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The trial court decision was thus reversed and judgment was en-
tered on behalf of the student groups. The full court of appeals, how-
ever, sua sponte, ordered a rehearing en banc.

IV. THE REHEARING EN BANC

Judge Mack, who had dissented from the panel court decision,
writing for the plurality, affirmed in part and reversed in part the judg-
ment of the trial court. Mack began her analysis by immediately
pondering the factual determination of the trial court that "University
Recognition" was tantamount to "university endorsement." Recogniz-
ing that the court of appeals is bound by the trial court's factual find-
ings unless they are clearly erroneous, the court rejected the student
groups' invitation to so find them. The court did find, however, that
"University Recognition" actually consisted of two ele-
ments-endorsement and tangible benefits. As such, a proper under-
standing of the case required the court to "sever the artificial connec-
tion between them in order to analyze the true issues."'35 Judge Mack
described the endorsement component as an "intangible. . .no more
than an expression of official approval or neutrality . .. '"36 By sever-
ing the components, the court was faced in the first instance with a
straightforward task of statutory construction.

The court turned its attention first to the endorsement element of
University Recognition. The plurality had little difficulty concluding
that the Human Rights Act did not require Georgetown to endorse the
student groups. The court did find, however, that the Act requires pro-
viding equal access to the tangible benefits embodied in "University
Recognition." Two reasons were cited for this conclusion-the plain
language of the Act and the Constitution. The court reasoned, that
since the statute requires only that facilities and services not be denied
on account of sexual orientation,37 Georgetown's granting of its en-
dorsement is plainly not required. Judge Mack held that "[t]he Human
Rights Act demands action, not words."38

rum" for speech; it did not require any form of endorsement. Reliance on Pruneyard would ap-
pear to be proper only if this case solely concerned the issue of facilities.

" Gay Rights Coalition, 536 A.2d at 20.
36 Id.
'7 Human Rights Act, supra at n. 9.

Gay Rights Coalition, 536 A.2d at 21.
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Applying the basic command of statutory construction that, "un-
less the language of the statute is plainly to the contrary, we must con-
strue it so as to uphold its constitutionality," 9 the court stated that
"[t]o read into the Human Rights Act a requirement that one private
actor must 'endorse' another would be to render the statute unconstitu-
tional."4 Thus, the reasonable and correct construction was that the
Human Rights Act does not require Georgetown to grant the "endorse-
ment" aspect of "University Recognition." Since no endorsement was
required, Georgetown's Free Exercise defense, as it related to endorse-
ment, was rendered a moot question that the court felt unobliged to
decide.

The court nevertheless took on Judge Ferren's reasoning in the ini-
tial court of appeals decision. Judge Ferren argued that Bob Jones
Univ. v. United States, supra, controlled and, therefore, required bal-
ancing of the compelling state interest with one's First Amendment
rights. The en banc court, however, labored to articulate the proper
limits the First Amendment places on state authority to regulate
speech.

In rejecting the application of a balancing test to the "endorse-
ment" component of "University Recognition," the court distinguished
between regulation of conduct and regulation of thought. "Although a
compelling state interest may justify regulation of religiously motivated
conduct, nothing can penetrate the constitutional shield protecting
against official coercion to renounce a religious belief or to endorse a
principle opposed to that belief."'41 Judge Mack made clear that an ac-
tor's freedom to believe can never be regulated. She distinguished,
moreover, the position of Georgetown University from other actors in
cases cited by the panel court stating:

[t]his is not a question of government regulating speech by a business corpo-
ration. . .but of imposing official orthodoxy on controversial issues of reli-
gious, moral, ethical and philosophical importance, upon an entity whose role
is to inquire into such matters. The First Amendment not only ensures that
questions on difficult social topics will be asked, it also forbids government
from dictating the answers."2

39 Id.
40 id.
41 Id. at 25.
4" Id. at 24 n. 19.
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Judge Ferren's balancing approach was thus in error, because it failed
to properly comprehend the dual nature of "University Recognition"
and the crucial distinction between conduct and thought.

Upon finding that the Human Rights Act did not require Ge-
orgetown University to endorse the student groups, but did require the
granting of equal access to all tangible benefits associated with "Uni-
versity Recognition," the court turned its attention to Georgetown's as-
sertion that the Free Exercise Clause exempts it from the Human
Rights Act's access to tangible benefits requirement. Georgetown main-
tained that the Constitution was an absolute shield against the stric-
tures of the Human Rights Act whether they concerned endorsement
or tangible benefits. Since benefits had been denied the student groups,
the court was faced with the initial task of determining whether Ge-
orgetown had denied access to those additional benefits associated with
"University Recognition" on the basis of the sexual orientation of the
students. If the court determined that denial of benefits had been based
on "permissible" grounds, discussion of Georgetown's constitutionally
based defense would be rendered unnecessary.

Georgetown claimed that denial of "University Recognition," and
thus the tangible benefits, was based exclusively on the "purposes and
activities" pursued by the student groups. After a review of the record,
however, Judge Mack found to the contrary. She held that denial was
based at least in part on the sexual orientation of the students. She
stated that "Georgetown's treatment of the gay student groups was not
exclusively influenced by a specific objection to 'purposes and activities'
inconsistent with Roman Catholic dogma. . . ."" Georgetown had ac-
corded identical treatment to the gay student group of the law school
as that of the main campus, even though substantial differences existed
in their respective "purposes and activities." She noted, furthermore,
that Georgetown was prepared to deny recognition on the same
grounds to any gay student group at Georgetown's medical school,
should one form. "The conclusion is inescapable," wrote Mack, "that
the predominately gay composition of the student groups played at
least some role in their treatment at Georgetown."" In further support
of her holding, Judge Mack cited the "effects clause" of the Act.4 5

41 Id. at 28.
44 Id. at 28-29.
4' Human Rights Act, supra at § 1-2532, provides that "[any practice which has the effect
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"Under that section, despite the absence of any intention to discrimi-
nate, practices are unlawful if they bear disproportionately on a pro-
tected class and are not independently justified for some nondiscrimina-
tory reason."4

The remaining issue was the extent of protection the Constitution
afforded Georgetown from the Human Rights Act's admonitions
against discriminatory treatment. On the issue of granting the tangible
benefits to the student groups, the court reasoned that since granting
benefits was "conduct," the proper test was a balancing approach. The
balancing test articulated by the Supreme Court in Bob Jones Univer-
sity, and applied in the court below, provided guidance to this court.
The test consisted of several elements. The party claiming the Free Ex-
ercise exemption must demonstrate, as a threshold matter, that the reg-
ulation in question burdens that party's religious exercise. If a burden
is established, the court must then determine whether the burdening
regulation furthers a compelling governmental interest, and, if so,
whether the interest outweighs the burden on the exercise of religion.
Finally, the court must explore whether the regulation challenged is the
least restrictive means of attaining its stated ends. 7

On the threshold matter, the court concluded that despite the liti-
gants having briefed the case believing that "University Recognition"
was a single rather than component entity, ample evidence in the rec-
ord demonstrated that there existed "a burden on Georgetown's reli-
gious practice sufficient for it to invoke the Free Exercise Clause." '48

The next consideration centered on whether the Human Rights
Act's protection against sexual orientation discrimination furthered a
compelling state interest. After a long and exhaustive inquiry, the court
held in the affirmative. Judge Mack turned first to the legislative his-
tory of the Act."9 She noted that the Council placed the highest priority

or consequence of violating any of the provisions of this chapter shall be deemed to be an unlawful
discriminatory practice."

" Gay Rights Coalition, 536 A.2d at 29.
" See e.g. Bob Jones Univ. v. United States, 461 U.S. 574 (1983); United States v. Lee, 455

U.S. 252 (1982); Wisconsin v. Yoder, 406 U.S. 205 (1972).
48 536 A.2d at 31.
" Unlike the court of appeals panel, Judge Mack realized the folly in looking to the legisla-

tive history of the Act to determine whether the Act itself furthered a compelling governmental
interest. The court demonstrated this understanding by stating the following: "While not lightly to
be disregarded, the Council's feelings do not resolve the issue whether its ban on sexual orienta-
tion discrimination represents a compelling governmental interest." Gay Rights Coalition, 536

[Vol. 1: 1
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on the elimination of sexual orientation discrimination. Mack cited the
committee report which stated that enactment of the measure would
"affirmatively and forcefully convey to the executive and administrative
agencies of the District Government the importance which the Council
places on the vigorous enforcement of its provisions." 50

The court's inquiry next focused on the phenomenon of homosexu-
ality, for which "sexual orientation" is but a euphemism. Several find-
ings were reached. First, sexual orientation is -not "a characteristic re-
flecting upon individual merit."51 Second, "[j]ust as it is impossible to
typecast heterosexually oriented persons (or for that matter, members
of racial minorities or women), gay people cannot be neatly pige-
onholed into any recognizable category."52 Third, "a homosexual or bi-
sexual orientation invites ongoing prejudice in all walks of life."53 And
"[flinally, due to the legal and social penalties commonly triggered by
public acknowledgement of homosexuality or bisexuality, persons so
oriented may constitute 'discrete and insular minorities'. . . ."' The
court concluded that since protection against discrimination goes to the
heart of personal dignity, and since the establishment of a climate free
of discrimination is consistent with basic guarantees of life, liberty, and
property, the Human Rights Act furthers a compelling governmental
interest. 55

The final element of the Bob Jones University test required Judge
Mack to determine whether the compelling government interest in
eliminating sexual orientation discrimination outweighed the burden
imposed on Georgetown's religious freedom rights and, if so, whether
the Human Rights Act was the least restrictive means. Since the court
had earlier found that "University Recognition" actually consisted of

A.2d at 33.
I1 Id. (quoting Council of District of Columbia, Committee Report on Bill 2-179, "The

Human Rights Act of 1977," at 3 (July 5, 1977)).
51 Id.
52 Id.
53 Id. at 35.
1 Id. at 37.
" The court's conclusion evidences a belief that "discrimination" is inherently evil. Since the

right to do as one wants, believe as one wants, speak what one wants, and associate with whom
one wants, entails making numerous "discriminatory" decisions, falling into the "discrimination
equals evil" trap can have bizarre consequences if taken to its logical end. For example, the State
of Maryland has considered proposals to include smokers as a protected class. See Washington
Post, Mar. 28, 1989, at Cl, col. 4.
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two components, the litigants did not have an opportunity to truly brief
the question concerning the burden imposed by compelling the grant of
tangible benefits.56 Nonetheless, the court proceeded to find the burden
sufficiently slight so as to uphold the Act's application to Georgetown.

Judge Mack reasoned that since "Georgetown voluntarily gives
student groups the fewer tangible benefits that come with 'Student
Body Recognition' and that it has never objected to the student groups
meeting on campus," 57 the provision of the meager additional benefits
was almost inconsequential. Without stating so, the court seemingly ap-
plied an estoppel argument against Georgetown. Since Georgetown was
most concerned with the endorsement aspect of "University Recogni-
tion," and in fact proceeded to argue the case exclusively on that basis,
its brief soft-pedalled the impact the forced provision of tangible bene-
fits would have had. The court inferred, therefore, that "[b]y Ge-
orgetown's own admission. . .equal distribution of the tangible bene-
fits-is considerably less burdensome. ' 8

Thus, Judge Mack concluded that Georgetown's religious freedom
rights, although burdened, were outweighed by the interest furthered
through the Human Rights Act. Moreover, since the burden on Ge-
orgetown was slight, the Act was the least restrictive means available:
"To tailor the Human Rights Act to require less of the University than
equal access to its 'facilities and services' without regard to sexual ori-
entation, would be to defeat its compelling purpose. ' 59 Judge Mack
further stated:

The Human Rights Act does not require a grant of "University Recognition"
because, in the particular scheme at Georgetown University, that status in-
cludes a religiously-based "endorsement" of the recipient student group. But
the Human Rights Act does demand that Georgetown make its "facilities and
services" equally available without regard to sexual orientation."

Following its loss before the en banc court, Georgetown Univer-

In light of this fact, a strong argument can be made that the court should properly have
remanded the case for further proceedings consistent with its holding concerning the nature of
"University Recognition," or, in the alternative, to grant leave to the litigants to brief the issue of
the burden imposed by compelling the grant of tangible benefits.

" Gay Rights Coalition, 536 A.2d at 38.
58 Id.
66 Id. at 39.
60 Id.
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sity, weary of litigation, opted against an appeal. 6 The student groups
and Georgetown entered into a consent decree adopting the court's
holding,62 thus bringing to a close years of litigation.

V. THE ARMSTRONG AMENDMENT

Although the battle between the student groups and Georgetown
University ended, the war over the issue generally continued to rage.
Not more than three months had elapsed after the signing of the con-
sent decree when the issue surfaced again; this time in the United
States Senate.

On July 8, 1988, during consideration of the District of Columbia
Appropriations bill for Fiscal Year 1989,63 Senator William Arm-
strong, Republican of Colorado, was recognized on the Senate floor.
The purpose for which the Senator rose was to offer an amendment to
the D.C. Appropriations bill. Having been closely following the litiga-
tion in the Georgetown controversy, and believing the final en banc de-
cision to be legally and morally wrong, Senator Armstrong proposed
the "Nation's Capital Religious Liberty and Academic Freedom Act"'

61 Some commentators have suggested that Georgetown did not appeal because they were
wary of further straining their relationship with the District of Columbia government. In fact,
suggestions were made that a pending bond issue, which required the support of the District gov-
ernment, was potentially threatened by an appeal. See, e.g., Broadus, Georgetown: A Portent of
Future Church-State Relations, reprinted in 135 CONG. REC. SI 1109 (daily ed. Sept. 14, 1989).

62 Gay Rights Coalition of Georgetown Law Center, et al., and District of Columbia (Inter-
venor) v. Georgetown Univ., No. 5863, Consent Order (1988).

63 District of Columbia Appropriations Act, 1989, Pub. L. No. 100-462, 102 Stat. 2269
(1988).

64 The Nation's Capital Religious Liberty and Academic Freedom Act, Amendment No.
2541, 134 CONG. REC. S9108 (daily ed. July 8, 1988), reads as follows:
(a) This section may be cited as the "Nation's Capital Religious Liberty and Academic Freedom
Act."
(b) None of the funds appropriated by this act shall be obligated or expended after December 31,
1988, if on that date the District of Columbia has not adopted subsection (c) of this section.
(c) § 1-2520 of the District of Columbia Code (1981 edition) is amended by adding after subsec-
tion (2) the following new subsection:
(3) Notwithstanding any other provision of the laws of the District of Columbia, it shall not be an
unlawful discriminatory practice in the District of Columbia for any educational institution that is
closely affiliated with a religious organization or closely associated with the tenets of a religious
organization to deny, restrict, abridge, or condition -

(A) the use of any fund, service, facility, or benefit; or
(B) the granting of any endorsement, approval, or recognition, to any person or persons that

are organized for, or engaged in, promoting, encouraging, or condoning any homosexual act, lifes-
tyle, orientation, or belief.
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as a "rider" to the appropriations act. The purpose of this amendment
was "[t]o help secure religious liberty and academic freedom within the
District of Columbia."65

When Senator Armstrong came to the Senate floor to offer his
amendment, he had originally been prepared to propose language far
more sweeping than that which actually became law. As he explained
on the floor:

My initial thought was to offer an amendment which would broadly say that
it would not be unlawful under the D.C. code for any educational institution
affiliated with a religious organization or closely associated with the tenets of
a religious organization to deny, restrict, abridge or condition the use of any
fund, service, facility or benefit for the granting of any endorsement, ap-
proval, or recognition to any persons which are organized for, or engaged in,
promoting, encouraging, or conditioning any act, lifestyle, orientation, or be-
lief that is contrary to or inconsistent with the doctrine, tenets, or precepts of
a religious organization."

While not a model of draftsmanship, the amendment most certainly
would have provided a comprehensive shield to the few religious educa-
tional institutions situated within the district. Perhaps fearing that this
broad language would raise red flags and provoke opposition to the
measure, Armstrong offered instead a far more modest and strictly tai-
lored amendment.6 7

One of the few members willing to speak on what was arguably a
controversial subject was Senator Paul Simon, an Illinois Democrat,
who rose in opposition to the amendment in principle. Since the actual
language of the amendment at this point in the debate still had not
been offered, Simon spoke to the impact the language Armstrong ear-
lier read to the body would have. Simon, in what were clearly sponta-
neous remarks, asserted two arguments. First, he objected to any such
amendment on the basis that it violated the spirit of the Home Rule
Act.68 And second, that "[tihe original amendment is so broad and
sweeping that, frankly, it would reverse the Bob Jones University

65 134 CONG. REC. S9108 (daily ed. July 8, 1988).
66 134 CONG. REC. S9106 (daily ed. July 8, 1988)(Statement of Sen. Armstrong).
" See supra n. 64.
68 See District of Columbia Self-Government and Governmental Reorganization Act, Pub. L.

No. 93-198, 87 Stat. 774 (1973).
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decision ... "69
Senator Simon asserted that while legally able, the Congress ought

not to interfere in the affairs of the District of Columbia. Simon stated
"[W]e ought to let the District of Columbia run its own government,
period. That is really very fundamental. ' 0

Senator Armstrong argued that Simon's second objection, that
Bob Jones University would be overruled, evidenced a basic misunder-
standing of the law and Armstrong's proposal in either form. Arm-
strong responded to Simon by saying "[n]either my original amend-
ment nor my latest version" has "anything to do with Federal civil
rights acts. . . . Anything to do with equal opportunity acts and any-
thing to do with laws of general applicability throughout the Nation
would not be touched by this matter. 17 1 After clarifying matters, Sena-
tor Armstrong sent his amendment to the desk and took a moment to
sum up the essence of his proposal.

The issue is religious liberty. It is not tolerance, not whether you are for or
against homosexuality. That cuts a lot of different ways and is a subject of
individual conscience, and debate on another occasion. This question is
whether we are going to force a church university to provide facilities for
someone[sic]which is contrary to the very essence of the church.72

Armstrong's amendment, evidently, was a topic most members
wished to avoid. If one opposed the amendment, he could be labeled a
supporter of "gay rights." If a senator supported the amendment, he
could be labeled anti-civil rights. Needless to say, few Senators desired
to be on record for either side. The enigmatic Senator from Connecti-
cut, Lowell Weiker, however, took the floor in opposition. Although a
Republican, Weicker launched a diatribe which presumably expressed
the sentiments of many of his less bold but equally liberal colleagues.
Weicker argued that the amendment was

devious demagoguery. . .My opposition to this amendment is because it is
plain old-fashioned, straightforward bigotry and discrimination. If the method
that is being used to obtain this discrimination; that is, directing the District

" 134 CONG. REC. S9107 (daily ed. July 8, 1988)(Statement of Sen. Simon).
70 Id.
7 Id. (Statement of Sen. Armstrong).
72 Id. at S9131. (Statement of Sen. Armstrong).
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of Columbia to permit discrimination is outlandish, and it is, then the sub-
stance of the matter before us is outrageous."

Before the vote, one last voice of dissent was heard. Senator Carl Levin
of Michigan believed home rule was at stake. He argued "what the
Senate is asked to vote on today is whether the Federal Government
should engage in a massive breach of the principle of home rule.""'

After what was really more a test of parliamentary adroitness than
a substantive debate, the vote occurred on adopting the Armstrong
amendment. The amendment passed by a margin of 58 to 33. Immedi-
ately thereafter the Senate obtained final passage of the D.C. Appro-
priations bill. The Amendment was subsequently adopted by the House
of Representatives and became law, setting the stage for yet another
round of litigation over the Georgetown Controversy.

VI. CLARKE v. UNITED STATES

As a result of the Armstrong Amendment, the City Council of the
District of Columbia found itself confronted with the choice of either
forfeiting its federal funding for Fiscal Year 1988 or enacting a mea-
sure that for many Council members was both philosophically and po-
litically unpalatable. All thirteen members of the Council joined to
bring suit in the United States District Court for the District of Co-
lumbia. In Clarke v. United States, 5 the Council member plaintiffs
asserted that the Armstrong Amendment was unconstitutional and
raised five grounds in support. Chief among the Council members'
grounds was that the Amendment represented an unconstitutional bur-
den on their freedom of speech. Arguing that the Council members had
no standing to sue because they had no free speech rights, the United
States moved to dismiss, and in the alternative, requested summary
judgment. Plaintiffs cross-motioned for summary judgment and the
court proceeded to decide the case on the pleadings and oral argument.
The court found for the plaintiffs on the free speech issue, making un-
necessary any further discussion of plaintiffs' alternative arguments.

Judge Royce C. Lamberth turned first to the issue of standing.
Relying principally on Moore v. United States House of Representa-

134 CONG. REC. S9175 (daily ed. July 11, 1988)(Statement of Sen. Weicker).
" Id. (Statement of Sen. Levin).

705 F. Supp. 605 (D.D.C. 1988), afl'd, 886 F.2d 404 (D.C. Cir. 1989).
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tives,76 Judge Lamberth held "that the law accords standing to legisla-
tors who have alleged an injury to their constitutional rights or du-
ties."77 To bolster his holding, Judge Lamberth also found that
plaintiffs had "oath of office standing." Citing Bd. of Educ. v. Allen,7 8

wherein the Supreme Court held plaintiffs had standing where they
had taken an oath to uphold the Constitution and whereby enforcing a
law they would violate that oath, Judge Lamberth found the plaintiffs
similarly situated. He stated that "the Council members must either
vote in a way that they believe violates their oaths, or face almost cer-
tain loss of their salaries and staffs as well as water, police and fire
protection. 79

The court turned next to the substance of the matter; namely the
First Amendment claim. Lamberth applied a standard free speech
analysis relying on First National Bank of Boston v. Belloti.80 The
court had to decide whether the activity allegedly burdened was
"speech," whether the government action imposed a burden on plain-
tiff's speech, whether a compelling governmental interest existed,
whether the compelling governmental interest outweighed the burden
on the speech, and, if so, whether it did so in the least burdensome
manner.

The court left aside the question of whether the Council members
vote to implement the Armstrong Amendment was, in fact, speech, to
first decide the latter questions. Lamberth found that plaintiffs' speech
was burdened. He noted that freedom of speech entailed the right to
speak and the right not to speak. Since the Armstrong Amendment
required the Council members to "vote" it was the equivalent of co-
erced speech. "Neither is the burden lifted by the fact that plaintiffs
remain free to make their opinions known in other ways."8 And fi-
nally, even if the Council members could communicate to their constit-
uents that the only reason they voted was to obtain funding, the mes-
sage conveyed "might well give rise to the impression that plaintiffs
failed to act on the courage of their convictions." 82

" 733 F.2d 946 (D.C. Cir. 1984), cert. denied, 469 U.S. 1106 (1985).
" 705 F. Supp. at 607.
78 392 U.S. 236 (1968).

705 F. Supp. at 608.
80 425 U.S. 765, reh'g denied, 438 U.S. 907 (1978).
81 705 F. Supp. at 609.
82 Id.
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Moreover, the court rejected defendant's argument that the Arm-
strong Amendment was encouragement, not coercion. Judge Lamberth
conceded that the spending clause of the Constitution gives Congress
the authority to condition funding upon enactment of legislation. Citing
South Dakota v. Dole,83 the court noted that the Supreme Court up-
held such conditioning when the amount of funds amounted to "mild
encouragement," but "[tihe condition placed on the funds in the in-
stant case, on the other hand, goes far beyond 'mild encourage-
ment.'"84 The court concluded that the Armstrong Amendment had
the effect of coercing the speech of the Council members and therefore
burdened their Free Speech rights.

The next question addressed was whether the Armstrong Amend-
ment furthered a compelling governmental interest. In a most conclu-
sive manner, the court found that it did not. After zero analysis, Judge
Lamberth stated, "Congress' only arguable interest is in accommodat-
ing the free exercise of religion through causing the amendment to be
adopted; the Armstrong Amendment however, plainly accomplishes
this purpose through the most burdensome means."85

After having found that the plaintiffs' speech was burdened, that
the Armstrong Amendment furthered no compelling governmental in-
terest to justify the burden, and that it did so in the most burdensome
manner, the court returned to the issue of whether the act of voting by
Council members was, in the first place, speech.

The defense raised three grounds in support of its assertion that
voting was not protected speech. The court addressed each individually.
Judge Lamberth rejected out of hand defendant's first argument: that
voting possesses no communicative value. He noted that in United
States v. City of Yonkers,8 on which the defense relied, the argument
"that voting is not communicative is. . .dictum of the Second Cir-
cuit. .... -8" Otherwise, he was unable to find any support for this as-
sertion. Additionally, Judge Lamberth stated that, "Conduct, more-
over, if sufficiently expressive, may be protected as speech under the
First Amendment." 8 8 Since the vote would take place in a public forum

.3 483 U.S. 203 (1987).
84 705 F. Supp. at 609.
5 Id.

88 856 F.2d 444 (2d. Cir. 1988).
87 705 F. Supp. at 610.
88 Id.
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and would send a message to constituents and Congress "the court
failed to see how the act of voting for or against the amendment [would
be] any less expressive than an oral or written statement of plaintiff's
views .. ."" And finally, citing Buckley v. Valeo,90 Judge Lamberth
found the act of voting "core political speech" deserving the broadest
protection.

The defendant's second argument was that given the official nature
of the Council members' votes, the act of voting enjoys no First
Amendment protection. This argument was similarly rejected by Judge
Lamberth. Unable to find direct support for defendant's argument, the
court concluded that it was "an amalgam of two lines of judicial rea-
soning relating to the constitutional guarantees afforded government
employees, in general, and legislators, in particular."'" The court found
no cases, however, in which speech was found to be unprotected be-
cause it was an official act or the speaker was acting in an official ca-
pacity." Citing Rankin v. McPherson,92 the court noted that the test in
cases involving government employees was whether the speech is of
public concern. "Assuming it is, the speech is protected, and courts
must then determine whether the value of the speech outweighs the
government's interest in maintaining efficiency and control in the work-
place."93 Applying the Rankin test, the court found the vote of the
Council members to be clearly of public concern. Because the Home
Rule Act did not require the Council to vote as commanded by Con-
gress, "even were the court to analyze plaintiff's rights as no greater
than those of any public employee, plaintiffs would prevail. . . ." Fi-
nally, Judge Lamberth reasoned, even if such a duty did exist, Con-
gress had not demonstrated a compelling governmental interest in forc-
ing the Council to adopt the Armstrong Amendment when they could
have done so themselves."

The court similarly rejected a second line of reasoning offered in
support of the defendant's assertion that the Council members' votes
enjoyed no First Amendment protection. Defendants argued that, in

89 Id.
90 424 U.S. 1 (1976).
91 705 F. Supp. at 611.
92 483 U.S. 378 (1987).
" 705 F. Supp. at 611.
94 Id.
11 See infra n. 106.
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Coleman v. Miller,96 Moore v. United States House of Representa-
tives,97 and Harrington v. Bush,98 cases involving the constitutional
rights of legislators, since "no mention [was] made. . .of any first
amendment right, no such right exists."99 Lamberth responded that the
mere fact that no mention was made of such rights does not mean they
do not exist. "Indeed, the cases above demonstrate that legislators do
not generally leave their constitutional rights at the statehouse gate,
and the court does not see why First Amendment rights should be an
exception."' 100

Defendant's final argument was that, in the alternative, even if
legislators generally enjoy First Amendment rights, the special nature
of the District Government is such that its legislators do not. The Seat
of Government Clause gives Congress plenary authority over the Dis-
trict. Additionally, the Home Rule Act specifically reserved for Con-
gress the power to exercise that authority at any time it so desires.
Together, they created a governing entity perfectly unique in our re-
public. Although the court conceded as much, Judge Lamberth re-
torted "[however] that authority itself is not limitless. Congress may at
any time exercise its authority as the legislature, but that exercise of
authority must be constitutional."'' The court was unconvinced that
Congress had authority "to create an elected City Council, accountable
to its electors, and then force the Council members to vote in accor-
dance with Congress' dictates."'0 2  The court concluded that
"[m]embers of City Council [sic], like any other legislators, have first
amendment rights, and the fact that Congress retains the greater au-
thority does not render the speech of Council members unprotected."'0 3

An appeal was taken to the United States Court of Appeals for
the District of Columbia Circuit. Numerous amicus briefs were filed,
and oral argument was held on Passover, of all days, April 20, 1989.
Among the amici was the United States Senate, which undoubtedly

06 307 U.S. 433 (1939).
9' 773 F.2d 946.
" 553 F.2d 190 (D.C. Cir. 1977).
" 705 F. Supp. at 611.
100 Id. at 612.
10 Id. (emphasis in original).

102 Id. at 612-13.
l01 Id. at 613.
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felt its authority threatened, particularly its authority to place condi-
tions on the expenditure of appropriated funds.

VII. THE ARMSTRONG AMENDMENT REVISITED

Undeterred by his defeat in court, and despite the pendency of an
appeal, Senator Armstrong revisited the matter the following year. Not
knowing the court of appeals was 10 days away from handing down an
opinion affirming the district court, Senator Armstrong again offered
an amendment to the District of Columbia Appropriations Act for Fis-
cal Year 1990.104 This time the Senator took a different approach.

I intend to offer a slightly different amendment than I offered last year. I will
offer an amendment which simply will directly amend the District of Colum-
bia Code. I think there is no doubt that we have the authority to do so. We
could have done it that way a year ago. 105

The second Armstrong Amendment did not differ in substance from
the original amendment. 06 Rather than conditioning the appropriation
of funds on the enactment of the amendment by the D.C. City Council,
Armstrong sought to exercise authority reserved by Congress under the
Home Rule Act, to directly act as legislature for the District of
Columbia. 107

Retaining its sensitivity from the previous year, Armstrong's sec-
ond offering again received only perfunctory debate. Senator Brock Ad-
ams of Washington State, the manager of the D.C. Appropriations bill,
was the first to rise in opposition. "Mr. President, I am opposed to this
amendment. I am opposed to it on the basis of home rule or States'
rights, and I think they are synonymous in this case."'' 0 Senator Ad-
ams was also concerned that Armstrong's amendment would reopen a
matter that had long been settled and would create only further litiga-
tion. "They [Georgetown and the student groups] have taken 8 years to
settle this difference of opinion, and they have settled it . . . . Now,

104 District of Columbia Appropriations Act, 1990, Pub. L. 101-168, 103 Stat. 1267 (1989).
100 135 CONG. REC. S11104 (daily ed. Sept. 14, 1989)(Statement of Sen. Armstrong).
100 Supra n. 57.
107 Notwithstanding any other provision of this act, the Congress of the United States

reserves the right, at any time, to exercise its constitutional authority as legislature for the Dis-
trict, by enacting legislation for the District on any subject . . . . District of Columbia Self-
Government and Governmental Reorganization Act, Pub. L. No. 93-198, § 610, 87 Stat. 774
(1973), codified at D.C. CODE § 1-206 (1981).

108 135 CONG. REC. S11107 (daily ed. Sept. 14, 1989)(Statement of Sen. Adams).
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this will be litigated, I am certain to an even greater degree."'1 9 Sena-
tor Armstrong viewed matters quite differently. "[T]his is not a settled
issue. We are not dealing with something that is abstract. We are deal-
ing with something that is very real, is alive, and which in fact is a
growing and continuing problem in America today."1 Senator Don
Nickles of Oklahoma rose in support of the Amendment. In his sup-
porting remarks, the Senator indicated that "[i]t is almost embarrass-
ing to think that an amendment like this would be necessary.

The final two members to speak on the matter both did so in oppo-
sition. Senator Alan Cranston of California, who is the sponsor of a
national gay civil rights bill,11 was one of only a few senators willing to
address head-on the underlying substance of the controversy-namely,
gay rights. Cranston stated "[t]he Congress of the United States has
no business rewriting the civil rights laws of the District of Columbia.

[I] applaud the District of having [sic] a statute that protects the
rights of all citizens of the District of Columbia, regardless of
their. . .sexual orientation."' a13 Senator Daniel Patrick Moynihan of
New York concluded the debate by saying that "I am hopeful that his
amendment will disappear under the Capitol Rotunda as the conferees
gather and I am certain it will."'" No Senator insisted on a roll call
vote and the Armstrong Amendment passed unanimously by voice vote.

The D.C. Appropriations bill was sent to the House of Representa-
tives, whose version of the bill had passed earlier. The House version
did not contain language similar to the Armstrong Amendment. A mo-
tion was made on the House floor to instruct the House conferees to
agree to the provisions contained in Senate amendment numbered 22
(the Armstrong Amendment). The motion, offered by Congressman
Dannemeyer of California, carried by a vote of 262-154.1 5

A conference committee of the House and Senate was appointed
to resolve the differences in the respective bodies' versions of the D.C.

109 Id.

110 Id. at S 11108. (Statement of Sen. Armstrong).
.. Id. (Statement of Sen. Nickles).
"' S. 47, the Civil Rights Amendment Act of 1989, would prohibit discrimination in employ-

ment, housing, public accommodations, or federally assisted programs on the basis of affectional
or sexual orientation. See, 135 CONG. REC. S340 (daily ed. Jan. 25, 1989).

"1 135 CONG. REC. S11112 (daily ed. Sept. 14, 1989)(Statement of Sen. Cranston).
", Id. at S11113 (Statement of Sen. Moynihan).
.. 135 CONG. REC. H6550 (daily ed. Oct. 3, 1989).
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Appropriations bill. Following extended debate, the conferees eventu-
ally agreed on, and reported to the full House and Senate, a modified
version of the Armstrong Amendment, despite the House conferees
having been sent to conference with clear instructions from their col-
leagues. " ' The modified amendment was brought up for consideration
in the House on a motion by Congressman Dixon of California to re-
cede from its disagreement to the Armstrong Amendment and to con-
cur therein with an amendment. Congressman Dixon explained the
reach of the conferee's proposal.

[E]ducational institutions affiliated with a religious organization may allow
discriminatory practices in the free exercise of religious liberties, where spe-
cific homosexual and heterosexual lifestyles or beliefs contrary to the institu-
tions' particular religious doctrine. . . .They do not have to allow them to
meet in building [sic] or places set aside for religious purposes."'

The modified amendment had apparently been prompted by lobby-
ing efforts of gay rights activists, who regarded the original language of
the Armstrong Amendment as "an invasion of home rule, a colonial
exercise of power over the voters of D.C. and good old-fashioned anti-
gay bigotry."" 8 Although both the Senate and the House had voted
overwhelmingly in support of the Amendment, according to Julian
Dixon, Chairman of the House D.C. Appropriations Subcommittee,
"[t]here were not enough votes on this side (the House conferees) to
accept the [Armstrong] position."" 9

The debate over the Dixon motion to recede, although brief, was
heated and to the point, in contrast to that which occurred in the Sen-
ate. The position of those who supported the compromise language was

,l The modified version of the Amendment reads as follows:
Sec. 141 Notwithstanding any other provision of the laws of the District of Columbia, it shall not
be an unlawful discriminatory practice in the District of Columbia for any educational institution
that is affiliated with a religious organization to deny:
(a) the use of any facility, service or benefit set aside for the practice or promotion of religion; or
(b) the granting of any endorsement, approval, or recognition, to any person or persons that are
organized for, or engaged in, the promotion of any homosexual or heterosexual lifestyle or belief
that is contrary to its religious doctrine.
135 CONG. REC. H6942 (daily ed. Oct. 11, 1989).

17 Id. (Statement of Rep. Dixon)(emphasis added).
... Wash. Post, Oct. 12, 1989, at B4, col. 4 (quoting Robert Bray, National Gay and Lesbian

Task Force). See also Wash. Post, Oct. 5, 1989, at C6, col. 5.
119 Wash. Post, Oct. 5, 1989, at C6, col. 5.
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summed up by Congressman Dellums. "It is mind-boggling that we are
now ready to put into law. . .what many in America have fought too
long to overcome. . .we are on the verge of setting a precedent which
could do much greater damage than the Jim Crow decisions."'1 " The
rejoinder of those who opposed the compromise and supported the orig-
inal language was powerfully expressed by Congressman Dornan of
California.

[Tihe road to Selma did not lead to the road to sodomy. And I am amazed
that we would come to a day and use the term, "boggle the mind," that we
would equate the Afro-American heritage, the Jewish-American heritage, the
Irish-American heritage, or gender, women, with sodomy [sic]. This is a crazy
day in this house. It is Alice in Wonderland. 2'

The motion offered by Congressman Dixon failed by a vote of 170-252.
Immediately thereafter, the House voted by voice vote to adopt the
original Armstrong language. The Armstrong Amendment became law
on November 21, 1989.

VIII. THE APPEAL OF CLARKE v. UNITED STATES

On September 26, 1989, four days before the matter would have
become moot due to the expiration of Fiscal Year 1989, the U.S. Court
of Appeals for the District of Columbia Circuit handed down its deci-
sion in Clarke v. United States.22 Writing for a unanimous court,
Judge Harry T. Edwards affirmed the lower court's holding that the
Armstrong Amendment was a violation of the D.C. Council members'
free speech rights, and was therefore unconstitutional.

The court began its analysis by conceding that "Congress' author-
ity over the structure of the local government in the District of Colum-
bia is indisputably broad. ..."I" Relying on Palmore v. United
States,1 24 however, the court made clear that such authority "is not
boundless. . . .Government may not disregard the strictures of the
Constitution when conferring discretionary benefits. ' 25 The nature of

12 135 CONG. REc. H6947 (daily ed. Oct. 11, 1989)(Statement of Rep. Dellums).
121 Id. at H6947.
122 886 F.2d 404 (D.C. Cir. 1989).
123 Id. at 410.
"2, 441 U.S. 389 (1973).
125 886 F.2d at 410.
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the District government which Congress created through the Home
Rule Act (supra n. 88), Judge Edwards concluded, is such that "mem-
bers of the Council are 'legislators' in every traditional sense," '26 and
therefore enjoy First Amendment rights in their member capacity.
"The manifest function of the First Amendment in a representative
government requires that legislators be given the widest latitude to ex-
press their views on issues of policy ... .

The court turned next to the United States' assertion that First
Amendment scrutiny of the Armstrong Amendment was improper be-
cause voting by members of the D.C. Council was not protected speech.
Noting that in Miller v. Town of Hull,2 ' and Wrzeski v. City of
Madison,29 two federal courts had addressed directly the question of
whether legislative voting was protected speech, the court had little
problem concluding that such voting "falls within the broad First
Amendment protection afforded legislators under Bond."' 30 The court
also rejected appellants' alternative argument that the Armstrong
Amendment merely requires Council members to undertake a ministe-
rial act which was a " 'noncommunicative' component of the Council
members' 'conduct' in performing their official responsibilities."' 3 Fi-
nally, the court held that "[n]o matter how little choice the Council
members have when considering the legislation contained in the Arm-
strong Amendment, their votes will retain their expressive character
precisely because the Council members will be acting as legislators.' 32

Having found the act of voting by Council members to be pro-
tected speech, the court next explored the appropriate level of First
Amendment scrutiny. Since the interests asserted by the United States
to justify the burden were insufficient, Judge Edwards concluded it was
"unnecessary to engage in an extended inquiry. .. 133 into the proper
level of scrutiny. The court entertained two scrutiny levels. The first
test, that for content-based speech, required the government to show "a
compelling state interest and ... is narrowly drawn to achieve that

126 Id.
127 Id. (quoting Bond v. Floyd, 385 U.S. 116, 135-36 (1966)) (emphasis in original).
128 878 F.2d 523 (lst Cir. 1989).
129 558 F. Supp. 664 (W.D. Wisc. 1983).
130 886 F.2d at 411.
"' Id. (quoting Brief for Appellant).
132 Id. at 413 (emphasis in original).
133 Id.
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end."' 34 The second test, for incidental abridgements of speech, re-
quired a showing that the regulation "'furthers an important or sub-
stantial. . .interest' and imposes 'no greater [a restriction on speech]
than is essential to the furtherance of that interest.' "135

Under the Home Rule Act, Congress reserved the right to directly
amend the District of Columbia Code. Thus, Judge Edwards con-
cluded, since it could have been enacted without imposing any burden
on the speech of the Council, "the Armstrong Amendment 'burdens
substantially more speech than is necessary ... ' "I"

The court also rejected appellant's asserted interests to justify bur-
dening Council members' speech. First, the United States maintained,
that Congress had a substantial interest in maintaining the integrity of
its parliamentary procedures. By requiring the Council to enact the
amendment to the Human Rights Act, rather than directly amending
the D.C. Code, a violation of Rule XVI of Senate Rules was avoided.' 37

"Second, the United States contend[ed] the legislative procedure dic-
tated by the Armstrong Amendment was aimed at facilitating future
repeal. . .[s]ince the Council generally has no authority to mod-
ify. . .District laws passed by Congress.' 38 Although the court agreed
that Congress' interest in observing Senate Rules was significant, "it
[was] not sufficiently important to outweigh rights guaranteed the
Council members under the Constitution.' 39

The court, moreover, found the second asserted "interest to be spe-
cious, '""" and correctly pointed out that the legislative history was be-
reft of even a single reference to the question of subsequent repeal.

"The United States' final argument abandon[ed] all reliance on
conventional standards of First Amendment review. . . ."I' Relying on
Pickering v. Bd. of Educ.,"2 appellant urged the court to review the
Armstrong Amendment under the relaxed level of scrutiny established
there. The Pickering test, established for review of speech restrictions

Id. (quoting Perry Educ. Ass'n. v. Perry Local Educ. Ass'n., 460 U.S. 37, 45 (1983)).
Id. (quoting United States v. O'Brien, 391 U.S. 367, 377 (1968)).
I30 Id. at 414 (quoting Bd. of Trustees v. Fox, 109 S. Ct. 3028, 3034 (1989)).

'37 [N]o amendment offered by any other senator which proposes general legislation shall be
received to any general appropriation bill . . . . Standing Rules of the Senate, XVI.

118 886 F.2d at 414.
139 Id.
14 I Id.
141 Id. at 415.
142 391 U.S. 563 (1968).
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on government employees, required "balancing the employee's 'inter-
ests [J]. . .as a citizen, in commenting upon matters of public concern
and the interest of the State, as an employer, in promoting the effi-
ciency of the public services it performs through its employees.'"143
The court was unconvinced that an employer/employee relationship ex-
isted between Congress and D.C. Council members. Given the absence
of such a relationship, the "suggestion that Pickering controls the out-
come of this case [was] obviously wrong. ' 144 Judge Edwards summa-
rized his affirmance.

Because the Armstrong Amendment coerces the Council members' votes on a
particular piece of legislation, and because none of the interests asserted to
justify the Amendment is sufficient-under any standard of First Amendment
review-to justify the abridgement of the Council members' free speech
rights, we find the Armstrong Amendment unconstitutional. " 5

CONCLUSION

After nearly a decade of activity, the Georgetown Controversy ap-
pears, for the time being, to have reached a conclusion. For obvious
reasons, the decision of the D.C. Circuit was not appealed. As of the
time of this writing, however, the Supreme Court is considering a case
that implicates free speech rights of legislators. In United States v.
City of Yonkers, " 6 the Court will determine the validity of a court
order directing the City of Yonkers to authorize a public housing pro-
ject, which requires a majority vote of the Yonkers City Council.

The underlying dispute in the Georgetown Controversy, namely,
determining the point where religious freedom ends and where the
right to be free from invidious discrimination begins, is not likely soon
to be settled. It would not be surprising if, as Senator Simon suggested,
a new round of litigation were to ensue as a result of Senator Arm-
strong's redoubled efforts. Arguments most likely to be raised against
the Amendment include that it is an establishment of religion, a denial
of the equal protection of the law, and a violation of speech and associ-
ational rights of District residents who express a particular position on

143 886 F.2d at 416 (quoting Pickering, supra).
144 Id.
145 Id. at 417 (emphasis in original).
'" 856 F.2d 444 (2d Cir. 1988), cert. denied, 109 S. Ct. 1339 (1989).

1990]



150 CIVIL RIGHTS LAW JOURNAL [Vol. 1:1

homosexuality. The answers to these questions, however, will be
learned another day at another time.

Brent T. Thompson


