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INTRODUCTION

Long hailed as the "conscience of the nation,"1 the United State
Commission on Civil Rights ("USCCR" or the "Commission") marks
its 50th anniversary this year amidst one of the most dramatic periods
in its noble, if checkered, history as a "temporary," 2 long-unauthorized,3 federal agency.' Since conservative appointees gained majority
control of the Commission in December 2004, 5 the Commission has
turned 180 degrees from its direction under former Chairperson Mary
Frances Berry (the "Berry Commission"), 6 developing a substantial
* Lillie and Nathan Ackerman Chair in Equality and Justice in America, Baruch College
School of Public Affairs, City University of New York; Staff Director, U.S. Commission on Civil
Rights (2004-08) (the "Commission"); delegated the authority of Assistant Secretary of Education for Civil Rights (2003-04). This Article is based on an address delivered to the Federalist
Society student chapter at the University of Colorado School of Law. It has benefited from
comments by Roger Clegg, Melissa Hart, Gail Heriot, George La Noue, Abigail Thernstrom,
and the students of CU. Thanks are due for support from David Birdsell, Peter Redpath, Elizabeth Leroy, Peter Schuck, James Guyot, and Jim Manley. This article also benefited from
research conducted by Amita Dahiya and John Barone at the School of Public Affairs and the
Commission, respectively.
I See, e.g., Gabriel J. Chin & Lori Wagner, Preface to GABRIEL J. CHIN & LORI WAGNER,
UNITED STATES COMMISSION ON CIVIL RIGHTS: REPORTS ON VOTING (2005) [hereinafter
REPORTS ON VOTING].

2 Civil Rights Act of 1957, Pub. L. No. 85-315, § 101(a), 71 Stat. 634.
3 The Commission's last authorization extended only to September 30, 1996. 42 U.S.C.
§ 1975d. Since then, the Commission has survived as a creature only of annual appropriations,
inertia, and political cowardice.
4 Civil Rights Act of 1957, Pub. L. No. 85-315, Pt. I, 71 Stat. 634.
5 For a discussion of the transition, see Darryl Fears, Civil Rights Commission Preparesfor
a New Era: Conservative Bush Appointees Replace Liberals, THE WASHINGTON POST, Dec. 9,
2004, at A31, available at http://www.washingtonpost.com/wp-dyn/articles/A49648-2004Dec8.
html.
6 See Peter Schmidt, The Bush White House Picks Its Civil-Rights Fights Carefully, CHRON.
OF HIGHER EDUC., May 19, 2006, available at http://chronicle.com/free/v52/i37/37a02001.htm
[hereinafter Schmidt, Civil-Rights Fights] (observing that "[o]f all the federal agencies and
panels that deal with civil rights, the U.S. Commission on Civil Rights may be the one that has
undergone the most profound ideological shift under President Bush). The Berry Commission
had taken a more left-leaning approach to civil rights. To her supporters, Berry was a "champion of racial minorities and the poor" who could be "confrontational and pulls no punches
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body of research on the uses and abuses of racial preferences by governmental agencies and educational institutions.7
During the first three years of Republican leadership, the Commission established a new conservative agenda for civil rights
research. The new agenda includes religious freedom,8 school choice,9
Title IX reform,1 ° voter fraud, the impact of economic regulation on
when she believes that justice is not being served or when minorities are being denied equal
opportunity." See Mary Frances Berry: An End of an Era at the Civil Rights Commission, 46 J.
OF BLACKS IN HIGHER EDUC. 54 (2004/2005). To her critics, Berry was a supporter of Maoist
education policy and Soviet civil rights who "believes blacks cannot cope with life in predominantly white America, that they are comprehensively victimized and must be perpetual wards of
paternalistic government." See George Will, Syndicated Column, Mary Frances Berry: A Relic
Whose Time Has Come, TOWNHALL.COM, Dec. 17, 2001, http://www.townhall.comIcolumnists/
GeorgeWill/2001 (then click on "Mary Frances Berry" under December 17, 2001). During
Berry's tenure as chairperson, the Government Accountability Office ("GAO")designated the
Commission an "agency in disarray" which "lacked basic management controls." See GAO,
U.S. COMMISSION ON CIVIL RIGHTS: AGENCY LACKS BASIC MANAGEMENT CONTROLS, GAO/
HEHS-97-125 (1997), available at http://www.gao.gov/archive/1997/he97125.pdf.
7 The term "New Commission" will be used to describe the Civil Rights Commission since
the December 2004 transition.
8 The New Commission's most prominent work in this area has been its campus anti-Semitism initiative. This has included the Campus Anti-Semitism (2006) report, the Commission's
web-site on Campus Anti-Semitism, www.eusccr.gov, and the Commission's 2006-2007 public
education campaign. For a discussion of the Commission's initiative, see Kenneth L. Marcus,
Anti-Zionism as Racism: Campus Anti-Semitism and the Civil Rights Act of 1964, 15 WM. &
MARY BILL RTS. J. 837, 861 (2007). The problem which this initiative addresses is further
explained in GARY A. TOBIN ET AL., THE UNCIVIL UNIVERSITY (2005); Kenneth L. Marcus,
Higher Education, Harassment,and FirstAmendment Opportunism, 16 WM. & MARY BILL RTS.
J. 1025 (2008); Kenneth L. Marcus, The Resurgence of Anti-Semitism on American College Campuses, 26 CURRENT PSYCHOL. 206 (2007). Other examples include the Commission's upcoming
project on discrimination in education. For a discussion of the issues that motivated the latter
project, see Kenneth L. Marcus, The Most Important Right We Think We Have But Don't: Freedom from Religious Discriminationin Education, 7 NEV. L.J. 171 (2006); Kenneth L. Marcus,
Privileging and Protecting Schoolhouse Religion, 37 J.L. & EDUC. (forthcoming 2008).
9 See Press Release, USCCR, Civil Rights Commission to Examine School Choice, the
Blaine Amendments and Anti-Catholicism (May 31, 2007), available at http://www.usccr.gov/
press/053107_Blaine.pdf; Agenda and Notice of Public Meeting of the Connecticut Advisory
Meeting, 72 Fed. Reg. 39788-01 (July 20, 2007) (announcing meeting to discuss briefing and
report on, "School Choice as a Civil Rights Issue").
10 See Press Release, USCCR, Civil Rights Commission to Examine Title IX of the Higher
Education Act (May 8, 2007), available at http://www.usccr.gov/press/2007/Title%201X.pdf
(announcing hearing on the U.S. Department of Education's new model survey to determine
compliance with the "interests and abilities" prong of Title IX of the Education Amendments
Act). In general, advocates for Title IX reform argue that the administrative regulations implementing Title IX have created gender-based references, led to the imposition of quotas, and
resulted in the loss of boys' and men's athletic teams. See, e.g., JESSICA GAVORA, TILTING THE
PLAYING FIELD: SCHOOLS, SPORTS, SEX AND TITLE IX 9, 10, 43-69 (2002).
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minority employment, 2 and the impact of illegal immigration on black
employment.' 3 At the same time, the Commission has also addressed
a number of issues not usually associated with the conservative civil
rights agenda, such as misidentification of minorities in special education,' 4 discrimination against American Indians in border towns, 5 the
11 See Press Release, USCCR, USCCR to Examine Voter Fraud and Voter Intimidation at
the Polls (Oct. 10, 2006), available at http://www.law.umaryland.edu/marshall/usccr/documents/
cr120069.pdf.
Voter fraud, like voter intimidation, is not inherently a conservative or liberal concern. In recent
years, however, left-leaning civil rights organizations have tended to dismiss the issue. For example, Wade Henderson of the Leadership Conference on Civil Rights has called efforts to combat
voter fraud "a solution in search of a problem" or, worse, "a warmed over plan for voter intimidation." It has been conservatives like John Fund who have observed that "when voters are
disenfranchised by the counting of improperly cast ballots or outright fraud, their civil rights are
violated just as surely as if they were prevented from voting." JOHN FUND, STEALING ELECTIONs: How VOTER FRAUD THREATENS OUR DEMOCRACY 8 (2004).
12 In particular, the newly re-chartered Pennsylvania State Advisory Committee ("SAC")
has explored this issue and the Virginia SAC has preliminarily discussed it.
13 See Press Release, USCCR, Civil Rights Commission to Examine Effects of Illegal
Immigration on Wages and Employment of Low-Wage Black Workers (Apr. 1, 2008), available
at http://www.usccr.gov/press/2008/040208-media.pdf; Al Knight, A Civil Rights Issue, DENVER
POST, Apr. 8, 2008, available at http://www.denverpost.com/knight/ci-8855213.
14 See Press Release, USCCR, Civil Rights Commission to Examine Whether Minorities
Are Misplaced in Special Education (Nov. 30, 2007), available at http://www.usccr.gov/press/
2007/113007_minorities.pdf. This issue typically addresses the disproportionate placement of
racial and ethnic minorities in some (usually subjective) high-incidence special education categories. See generally

COMIMISSION ON BEHAVIORAL

AND SOCIAL

SCIENCES AND

EDUCATION,

(M. Suzanne Donovan & Christopher T. Cross eds., 2002), available at http://www.nap.edu/books/0309074398/html. Most frequently, questions are raised as to the disproportionately high placements in high-incidence
categories such as mild mental retardation or emotional disturbance (as contrasted with lowincidence placements, such as deaf, blind, or orthopedic impairment, where no significant disproportion is found). Id. at 1. Where disproportionality is high, questions arise as to the possibility
of different treatment of minorities in testing instruments employed, the manner of testing, the
frequency of testing, the interpretation of test results, etc. In other cases, questions are raised as
to the disproportionately low placement of minorities in categories such as "learning disabled."
Low identification may be the result of inadequate testing instruments or, in some communities,
may arise when non-minority parents successfully advocate for their children to receive the benefits that some schools provide to students who are so designated (e.g., extra time for testtaking).
Conservatives may be less inclined than others to infer illegality from statistical under- or
over-representation alone, since these phenomena may result not from discrimination but inadequate health care and low birth weight or from other factors associated with disparities in wealth
and income. There have, however, been at least two important insights with which some conservatives have been particularly concerned. First, some conservative analysts and think tanks
have argued that inappropriate placement of racial minorities results in some states from perverse incentives contained within state funding arrangements. See, e.g., Jay P. Greene & Greg
Forster, Effects of Funding Incentives on Special Education Enrollment, MANHATTAN INSTITUTE
CIVIC REPORT No. 32 (2002), available at http://www.manhattan-institute.org/cr-32.pdf; MatMINORITY CHILDREN IN SPECIAL AND GIFrED EDUCATION 35
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use of wiretapping in the war on terror, 6 and the educational effectiveness of historically black colleges and universities (or
,HBCUIs,).17
Despite this breadth of issues, no project has garnered more
attention than the Commission's research on racially preferential
affirmative action. In a series of hotly contested reports, the Commission challenged an array of assumptions about the use of racial preferences, e.g., that racial and ethnic diversity produces measurable
educational benefits;18 that racial preferences benefit black law students and lawyers;19 that the ABA's new diversity standards comply
with federal law;2" that the so-called Akaka Bill does not constitute
racial balkanization;2" that the Justice Department exacerbates re-segthew Ladner, Race to the Bottom: Minority Children and Special Education in Arizona Public
Schools, GOLDWATER INSTITUTE POLICY REPORT No. 193 (2004), available at http://www.
goldwaterinstitute.org/pdf/materials/442.pdf. For example, if states compensate school districts
based on the number of special education identified, the districts may identify a higher total
number of such students and a higher ratio of minority-to-nonminority students. Second, in 2003
the author developed an initiative at the U.S. Department of Education to provide non-compliant school districts with technical assistance in research-based reading programs, based on findings that many minority students are misidentified because they have never been taught to read
properly. See OFFICE FOR CIVIL RIGHTS, ANNUAL REPORT TO CONGRESS FY 2003, at 9 (2004),
available at http://ed.gov/about/offices/list/ocr/annrpt2003/report-pg9.html. This initiative was
based in part upon Bush Administration policies regarding research-based reading education
and the goals of the No Child Left Behind Act.
15 See Press Release, USCCR, Civil Rights Commission to Examine Discrimination
Against Native Americans in Border Towns (Nov. 6, 2007), available at http://www.usccr.gov/
press/2007/110607 bordertownsmedia.pdf.
16 See Press Release, USCCR, Civil Rights Commission to Examine Covert Wiretapping in
the War on Terror (March 5, 2007), available at http://www.law.umaryland.edu/marshallusccr/
documents/cr120075.pdf. Considerable controversy had arisen regarding, for example, the
National Security Agency's surveillance program. See, e.g., Neal Katyal & Richard Caplan, The
Surprisingly Stronger Case for the Legality of the NSA Surveillance Program: The FDR Precedent, 60 STAN. L. REV. 1023 (2008) (arguing that the legal case for this program is stronger than
what the Bush Administration has advanced); "Torture and the War on Terror": NSA Wiretapping Controversy:A Debate Between Professor David D. Cole and ProfessorRuth Wedgwood, 37
CASE W. RES. J. INT'L L. 509 (2006). A transcript of the New Commission's March 9, 2007,
hearing on this topic can be found at http://www.usccr.gov/calendar/transcript/cm070309.pdf.
17 See Press Release, USCCR, USCCR to Examine Historically Black Colleges and Universities (May 1, 2006), available at http://www.usccr.gov/press/2006/050506HBCUbriefing.pdf.
18 USCCR, THE BENEFITS OF DIVERSITY IN ELEMENTARY AND SECONDARY EDUCATION
(2007) [hereinafter BENEFITS], available at http://www.usccr.gov/pubs/l12806diversity.pdf.
19 USCCR, AFFIRMATIVE ACTION IN AMERICAN LAW SCHOOLS (2007) [hereinafter
AFFIRMATIVE ACTION], available at http://www.usccr.gov/pubs/AALSreport.pdf.
20 Id.
21 USCCR, THE NATIVE HAWAIIAN GOVERNMENT REORGANIZATION ACT OF 2005 (2006)
[hereinafter NATIVE HAWAIIAN], available at http://www.usccr.gov/pubs/06053lNatHawBrief
Report.pdf.
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regation when it releases Southern school districts from desegregation
orders; 22 that federal agencies have complied with their constitutional
obligation to consider seriously race-neutral alternatives before
resorting to racial and ethnic preferences and set-asides in procurement;23 and that the temporary provisions of the Voting Rights Act of
1965 ("VRA") are as necessary today as when they were first
enacted.2 4 In the words of two new Commissioners, the Commission's
new agenda asks of affirmative action: "Should the principle of nondiscrimination be temporarily sacrificed in the hope that such a sacrifice will, in the long run, help us become the society of equal opportunity that we all aspire to?"2 5 That is to say, should we reject Chief
Justice Roberts' admonition that, "[t]he way to stop discrimination on
the basis of race is to stop discriminating on the basis of race?" 26
22 USCCR, BECOMING LESS SEPARATE?: SCHOOL DESEGREGATION, JUSTICE DEPARTMENT ENFORCEMENT, AND THE PURSUIT OF UNITARY STATUS (2007) [hereinafter DESEGREGATION], available at http://www.usccr.gov/pubs/092707 BecomingLessSeparateReport.pdf.
23 USCCR, FEDERAL PROCUREMENT AFTER ADARAND (2006) [hereinafter ADARAND],

available at http://www.usccr.gov/pubs/080505-fedprocadarand.pdf. This issue is addressed at
length in George R. La Noue and Kenneth L. Marcus, "Serious Consideration"of Race-Neutral
Alternatives, 57 CATH. U. L. REV. (forthcoming Oct. 2008), albeit with an emphasis on the consideration of such alternatives in higher education.
24 USCCR, REAUTHORIZATION OF THE TEMPORARY PROVISIONS OF THE VOTING RIGHTS
ACT: AN EXAMINATION OF THE ACT'S SECTION 5 PRECLEARANCE PROVISION (2006) [hereinafter REAUTHORIZATION], available at http://www.usccr.gov/pubs/060706VRAbrief524.pdf;
USCCR, VOTING RIGHTS ENFORCEMENT & REAUTHORIZATION: THE DEPARTMENT OF JUSTICE'S RECORD OF ENFORCING THE TEMPORARY VOTING RIGHTS ACT PROVISIONS (2006)
[hereinafter ENFORCEMENT], available at http://www.usccr.gov/pubs/O51006VRAStatReport.pdf.

25 Commissioner Gail Heriot, joined by Chairman Gerald A. Reynolds, Statement of Commissioner Gail I. Heriot, in AFFIRMATIVE ACTION, supra note 19, at 148.
26 Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127 S. Ct. 2738, 2768 (2007)
(Roberts, C.J., plurality). Chief Justice Roberts was plainly influenced by Judge Carlos Bea, who
had written in his dissent to the Ninth Circuit en banc opinion that, "The way to end racial
discrimination is to stop discriminating by race." Parents Involved in Cmty. Sch. v. Seattle Sch.
Dist. No. 1,426 F.3d 1162, 1222 (9th Cir. 2005). Justice Anthony Kennedy provided rhetorical, if
not substantive, support for this position with his comment that "[t]o make race matter now so
that it might not matter later may entrench the very prejudices we seek to overcome." Parents
Involved, 127 S. Ct. at 2788 (Kennedy, J., concurring in part and concurring in judgment.). Their
ultimate source in American constitutional jurisprudence for this viewpoint is the dissenting
opinion of Justice John Marshall Harlan in Plessy v. Ferguson:
Our Constitution is color blind, and neither knows nor tolerates classes among citizens.

In respect of civil rights, all citizens are equal before the law. The humblest is the peer of
the most powerful. The law regards man as man, and takes no account of his surroundings or of his color when his civil rights as guaranteed by the supreme law of the land are
involved.
163 U.S. 537, 559 (1986) (Harlan, J., dissenting). These views received an important modern

exposition in an influential dissent by the late Justice Stanley Mosk of the California Supreme
Court:
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Some commentators have praised the Commission's new work,

stating that the Commission "has seldom been better managed" and
"deserves a medal for good governance."27 Opponents, however,
have charged the Commission with abandoning what they consider its
historical mission.28 Indeed, the Democrat-controlled congressional
Appropriations Committees reduced the Commission's funding for
the 2008 fiscal year based, purportedly, on its "serious reservations
about the Commission's current capacity and commitment to fulfilling
its civil rights mission in a fair and effective manner.29 In other words,
as The Wall Street Journal observed, "Democrats are hot and bothered
because liberals no longer run the place, and they don't like the positions the commission has been taking of late."3

The Commission's new focus comes at an important time in
affirmative action's history. During this year's election, the issue will
Racism will never disappear by employing devices of classifying people and of thus measuring their rights. Rather, wrote Professor Van Alstyne, "one gets beyond racism by
getting beyond it now: by a complete, resolute, and credible commitment never to tolerate in one's own life or in the life or practices of one's government the differential treatment of other human beings by race. Indeed, that is the great lesson for government itself
to teach; in all we do in life, whatever we do in life, to treat any person less well than
another or to favor any more than another for being black or white or brown or red, is
wrong. Let that be our fundamental law and we shall have a Constitution universally
worth expounding."
Price v. Civil Serv. Comm'n, 604 P.2d 1365, 1391 (Cal. 1980) (Mosk, J., dissenting) (quoting
William Van Alstyne, Rites of Passage:Race, the Supreme Court, and the Constitution, 46 U. CHI.
L. REV. 775, 809-10 (1979)).
27 Editorial, Too Much Good Sense, WALL ST. J. (Eastern ed.), Dec. 27, 2007, at A10 [hereinafter Good Sense]. The Journal was especially impressed with the Commission's unprecedented receipt, in late 2007, of a second consecutive accounting audit. By contrast, the Berry
Commission had been described as "an agency in disarray" by the GAO, which noted that it
"lacked basic financial and operational controls." Id.
28 See, e.g., Letter from Wade Henderson, President and CEO, Leadership Conference on
Civil Rights, to Michael Mukasey, U.S. Att'y Gen. (Jan. 29, 2008) (expressing concern, on behalf
of numerous civil rights organizations, that the Commission has "shift[ed] away from its historical mission" since December 2004), available at http://www.civilrights.org/library/advocacyletters/usccr-letter.html; Charlie Savage, Maneuver Gave Bush a Conservative Rights Panel, BosTON GLOBE, Nov. 6, 2007 (criticizing New Commission, inter alia, for "put[ting] out a series of
reports concluding that there is little educational benefit to integrating elementary and secondary schools, calling for closer scrutiny of programs that help minorities gain admission to top
law schools and urging the government to look for ways to replace policies that help minorityowned business win contracts with race-neutral alternatives"), available at http://www.boston.
com/news/nation/washington/artices/2007/11/06/maneuver-gave-bush-a-conservative-rights
panel/.
29 Good Sense, supra note 27, at AIO.
30 Id.
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again reach national prominence 31 as Ward Connerly's 32 "state civil

rights initiatives" (on racially preferential anti-affirmative action) will
appear33 on ballots in Colorado 34 and possibly also Nebraska." Racial
preferences have long been deeply unpopular with the public at
large.36 In California, 37 Washington, and Michigan, voters have overwhelmingly supported initiatives to eliminate the use of racial and ethnic preferences in higher education admissions, public employment,
31 The extent to which these initiatives receive broad journalistic coverage in this presidential election year is another question. A review of mainstream media coverage of this year's
original five initiative states, as well as prior media coverage in states that have adopted such
initiatives, suggests that journalists are less likely to cover the initiatives themselves, even when
successful, than to cover allegations and challenges mounted by opponents. This may bolster
intuitions held by many conservatives that the mainstream journalistic media by-and-large conforms to the views on racial preferences held by other establishment institutions.
32 Connerly is chairman of the American Civil Rights Institute and a former member of the
University of California Board of Regents. He has spearheaded a number of state initiatives to
strictly limit the use of racial preferences by state agencies in public employment, contracting,
and education. See Ward Connerly, An Ugly Campaign to Preserve Quotas, 1 J.L. & Soc. CHALLENGES 125 (1997).

33 Connerly initially tried to place this issue on ballots in five states. See Peter Slevin,
Affirmative Action Foes Push Ballot Initiatives; Activists, with Eyes on November, Focus on Five
States, THE WASHINGTON POST, March 26, 2008, at A02. His group was unsuccessful, however,
in their efforts to place the issue on the ballot in Arizona, Missouri and Oklahoma. See Kevin
Simpson, Affirmative-action Foe Confident of Win in Colorado, THE DENVER POST, June 8,2008,
at A01.
34 See Simpson, Affirmative-action Foe, supra note 33, at A01.
35 See Melissa Lee, Both Sides Gird for Costly Affirmative Action Battle, LINCOLN J. STAR,
June 3, 2008, at Al.
36 See PETER H. SCHUCK, DIVERSITY IN AMERICA: KEEPING GOVERNMENT AT A SAFE DisTANCE 170-72 (2003). This is generally demonstrated by nationwide polls of public attitudes.
For example, shortly after the Supreme Court decided the Seattle and Kentucky public school
desegregation case last year, a Quinnipiac poll showed that American voters agreed by a 71-24
percent margin that public schools may not consider an individual's race when deciding which
students are assigned to specific schools. Press Release, Quinnipiac University Polling Institute,
Voters Back Supreme Court Limit on School Desegregation 3-1 (Aug. 16, 2007), available at
http://www.quinnipiac.edu/x1295.xml?ReleaselD=1093. As Ilya Somin has argued in the Volokh
Conspiracy, some caution is in order since previous polling data has varied somewhat depending
on the manner in which the question is worded. Nevertheless, the stark divide between public
opinion and establishment position is undeniably stark.
37 California's Proposition 209, which affected an amendment to California's constitution
(see CAL. CONST. art. 1, § 31(a)), has survived constitutional challenge. See Coalition for Econ.
Equity v. Wilson, 122 F.3d 692, 696 (9th Cir. 1997). For two contrasting views on Proposition
209, compare Erwin Chemerinsky, The Impact of the Proposed California Civil Rights Initiative,
23 HASTINGS CONST. L.Q. 999 (1996), with Eugene Volokh, The CaliforniaCivil Rights Initiative:
An Interpretive Guide, 44 U.C.L.A. L. REV. 1335, 1339 (1997). The impact of this proposition is
sympathetically assessed in Eryn Hadley, Did the Sky Really Fall? Ten Years After California's
Proposition 209 (Program for Judicial Awareness, Working Paper No. 05-006, Aug. 11, 2005),
available at http://papers.ssrn.com/sol3/papers.cfm?abstractid=782867.
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and government contracts. 38 As the amicus briefs supporting the University of Michigan in Grutter v. Bollinger39 demonstrated, however,

this use of racial preferences is supported by nearly all establishment

institutions: multi-national corporations, n° big labor,4 1 military
officers, 2 the bar,4 3 higher education,' law school deans,45 law profes38 For contrasting views of Michigan's Proposition 2, compare Brian T. Fitzpatrick, Can
Michigan Universities Use Proxies for Race after the Ban on Affirmative Action?, 13 MICH. J.
RACE & L. 277 (2007), with Khaled Ali Beydoun, Without Color of Law: The Losing Race
Against Colorblindness in Michigan, 12 MICH. J. RACE & L. 446 (2007).
39 Grutter v. Bollinger, 539 U.S. 306 (2003). Additional amicus curiae briefs were submitted in support of the University of Michigan in Gratz v. Bollinger, 539 U.S. 244 (2003). See
Amicus Briefs Filedwith the U.S. Supreme Court in Gratz v. Bollinger, In Support of The University of Michigan, available at http://www.vpcomm.umich.edu/admissions/legal/gra amicus-ussc/
um.html.
40 See Br. for 65 Leading Am. Bus. as Amici Curiae in Support of Respondents, Grutter v.
Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 399056; Br. for General Motors
Corp. as Amicus Curiae in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003)
(Nos. 02-241, 02-516), 2003 WL 399096.
41 See, e.g., Br. Amicus Curiae of Am. Fed'n of Labor & Congress of Indus. Orgs. in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL
536743; Br. Amicus Curiae for the Nat'l Educ. Ass'n, et al., in Support of Respondants [hereinafter NEA Brief). The NEA Brief was joined by 31 of its affiliated state education association, the
American Federation of State, County, and Municipal Employees, AFL-CIO, and People for the
American Way. NEA Br. at 1-2.
42 See, e.g., Consolidated Br. of Lt. Gen. Julius W. Becton, Jr., et al. as Amici Curiae in
Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003
WL 1787554 [hereinafter Military Brief]. These amici were joined by Admiral Charles R. Larson, Senator Carl Levin, Honorable Robert "Bud" McFarlane, General Carl E. Mundy, Jr., General Lloyd W. Newton, Lieutenant General Tad J. Oelstrom, Honorable William J. Perry,
Admiral Joseph W. Prueher, Senator Jack Reed, Honorable Joseph R. Reeder, General H. Norman Schwarzkopf, General John M.D. Shalikashvili, General Hugh Shelton, General Gordon R.
Sullivan, and General Anthony Zinni. Military Br. at 3-4.
43 See, e.g., Br. of Amici Curiae on Behalf of a Comm. of Concerned Black Graduates of
ABA Accredited Law Schools, Vicky L. Beasley, et al., in Support of Respondents, Grutter v.
Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 554393; Br. of Amicus Curiae of
the Black Women Lawyers Ass'n of Greater Chicago, Inc., in Support of Respondents, Grutter
v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 554406; Br. Amici Curiae of the
Hispanic Nat'l Bar Ass'n and the Hispanic Ass'n of Colleges and Universiteis in Support of
Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 398384; Br. of
King County Bar Ass'n as Amicus Curiae in Support of Respondents, Grutter v. Bollinger, 539
U.S. 306 (2003) (No. 02-241), 2003 WL 398; Br. of Amici Curiae, The New Mexico Hispanic Bar
Ass'n, et al., Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 399046.
44 See, e.g., Br. of the American Educ. Research Ass'n, at al., as Amici Curiae in Support of
Respondents, Gratz v. Bollinger, 395 U.S. 244 (2003) (No. 02-516), 2003 WL 402134; Br. of
American Law Deans Ass'n as Amicus Curiae in Support of Respondents, Grutter v. Bollinger,
539 U.S. 306 (2003) (No. 02-241), 2003 WL 399070; Br. of Amherst, et al., Amici Curiae, Supporting Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL
554406; Br. for the Arizona State Univ. College of Law Supporting Respondents, Grutter v.
Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 398328; Br. of Amicus Curiae Ass'n of
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sors,4 6 minority organizations,47 advocacy groups,48 media,49 other proAm. Law Schools in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02241), 2003 WL 399076; Br. of the Ass'n of Am. Med. Colleges, et al., as Amici Curiae in Support
of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 398338; Br. of
Carnegie Mellon Univ. and 37 Fellow Private Coils. and Univs. as Amicus Curiae in Support of
Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 399078;
Br. of the Clinical Legal Educ. Ass'n as Amicus Curiae Supporting Respondents, Grutter v.
Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 536754; Br. of Amici Curiae Columbia
Univ., et al., in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241,
02-516), 2003 WL 399094; Br. for Graduate Mgmt. Admission Council and the Executive Leadership Council as Amici Curiae in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306
(2003) (No. 02-241), 2003 WL 399157; Br. of Harvard Univ., at al., as Amicus Curiae in Support
of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL
399220; Br. of the Law Sch. Admission Council as Amicus Curiae in Support of Respondents,
Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 399229; Br. of Amici Curiae
Massachusetts Institute of Technology, et al., in Support of Respondents, Grutter v. Bollinger,
539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 367215; Brief of Amicus Curiae The Sch. of
Law of the Univ. of North Carolina Supporting Respondents, Grutter v. Bollinger, 539 U.S. 306
(2003) (No. 02-241), 2003 WL 359269; Brief of the Univ. of Pittsburgh, et al., as Amici Curiae in
Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003
WL 399066.
45 See, e.g., Br. of Amici Curiae Judith Areen, et al, -In Their Individual Capacities as
Deans of, Respectively, Georgetown Law Center, et al., -In Support of Respondents, Grutter v.
Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 554398.
46 See, e.g., Br. of the Soc'y of Am. Law Teachers as Amicus Curiae in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 399060.
47 See, e.g., Br. of Amici Curiae of the Am. Jewish Comm., et al., in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 536749; Br. for
the Bay Mills Indian Cmty., et al., as Amici Curiae Supporting Respondents, Gratz v. Bollinger,
539 U.S. 244 (2003) (No. 02-516), 2003 WL 402203; Br. of Amici Curiae Nat'l Asian Pacific Am.
Legal Consortium, et al., in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003)
(Nos. 02-241, 02-516), 2003 WL 400140; Br. of The New Am. Alliance as Amicus Curiae Supporting the Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003
WL 401532; Br. for the United Negro Coll. Fund and Kappa Alpha Psi as Amici Curiae in
Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003
WL 402131.
48 See, e.g., Br. Amicus Curiae of the Coal. for Econ. Equity, et al., in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 398358; Br.
Amici Curiae Human Rights Advocates and the Univ. of Minn. Human Rights Ctr. in Support
of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL
399226; Br. of Amici Curiae the Lawyers' Comm. for Civil Rights Under Law, et al., in Support
of Respondents, Gratz v. Bollinger, 539 U.S. 244 (2003) (No. 02-516), 2003 WL 402138; Br. of
the Leadership Conference on Civil Rights and the LCCR Educ. Fund as Amici Curiae in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL
536770; Br. for the Nat'l Ctr. for Fair & Open Testing (Fairtest) as Amicus Curiae Supporting
Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 554400; Br. Amici
Curiae of the Nat'l Coal. of Blacks of Reparations in Am. (N'Corbra) and the Nat'l Conference
of Black Lawyers (NCBL) in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003)
(Nos. 02-241, 02-516), 2003 WL 400443: Br. of the Nat'l Urban League, et al., as Amici Curiae in
Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003
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fessions,5 ° students," alumni,52 congressmen,53 senators,54 other
elected officials,5 5 nearly half the states,56 and various local governments5 7 have established a seemingly impregnable phalanx in its
WL 401105; Br. Amici Curiae of Veterans of the Southern Civil Rights Movement and Family
Members of Murdered Civil Rights Activists in Support of Respondents, Grutter v. Bollinger,
539 U.S. 306 (2003) (No. 02-241), 2003 WL 539178.
49 See, e.g., Br. of Amici Curiae Media Cos. in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 554414; Motion for Leave to File Brief
Amicus Curiae Out of Time and Brief of MTV Networks in Support of Respondents, Grutter v.
Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 1785765.
50 See, e.g., Br. Amicus Curiae of the Am. Psychological Ass'n in Support of Respondents,
Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 398321; Br. of the Am.
Sociological Ass'n, et al., as Amici Curiae in Support of Respondents, Grutter v. Bollinger, 539
U.S. 306 (2003) (No. 02-241), 2003 WL 398313.
51 See, e.g., Br. of 13,922 Current Law Students at Accredited Am. Law Sch. as Amici
Curiae in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003
WL 554404; Br. of the Harvard Black Law Students Ass'n, et al., as Amici Curiae Supporting
Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 399207; Br. on
Behalf of Hillary Browne, et al., as Amici Curiae in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 359254; Br. of Amici Curiae UCLA Sch. of Law
Students of Color in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02241), 2003 WL 554405; Br. of the Univ. of Mich. Asian Pacific Am. Law Students Ass'n, et al., as
Amici Curiae in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241),
2003 WL 539061.
52 See, e.g., Br. of Amicus Curiae Michigan Black Law Alumni Soc'y in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 537217; Br. of Amici
Curiae on Behalf of A Comm. of Concerned Black Graduates of ABA Accredited Law Sch.,
Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 554393.
53 See, e.g., Br. of John Conyers, Jr., Member of Congress, et al., as Amici Cuiae in Support
of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL
398376; Br. of Rep. Richard A. Gephardt, et al., as Amicus Curiae Supporting Respondents,
Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 402128.
54 See, e.g., Br. for Amici Curiae Senators Thomas A. Daschle, et al., in Support of
Respondents.
55 See, e.g., Br. of Amicus Curiae Mich. Governor Jennifer M. Granholm, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 399363; Br. of New York City Council
Speaker A. Gifford Miller, et al., as Amici Curiae in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516), 2003 WL 537919; Br. Amicus Curiae of the New
York State Black and Puerto Rican Legislative Caucus, Grutter v. Bollinger, 539 U.S. 306 (2003)
(No. 02-241), 2003 WL 554403; Br. of Parties in Amicus Curiae from Members and Former
Members of the Penn. Gen. Assembly and Penn. Civic Leaders in Support of Respondents,
Grutter v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), 2003 WL 402090.
56 See, e.g., Br. of the States of Maryland, et al., as Amici Curiae in Support of Respondents, Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516)1 2003 WL 538556 Br. of
Amicus Curiae State of New Jersey in Support of Respondents, Grutter v. Bollinger, 539 U.S.
306 (2003) (Nos. 02-241, 02-516), 2003 WL 401912.
57 See, e.g., Br. of Amici Curiae City of Philadelphia, et al., in Support of Respondents,
Grutter v. Bollinger, 539 U.S. 306 (2003) (Nos. 02-241, 02-516)7 2003 WL 399093; Br. of Amici
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defense.58 It is hard to conceive of any other issue on which so much
of the American establishment is so squarely united on one side of an
issue, while the majority of the people are on the other side. In this
sense, the New Commission stands as a lonely but important voice,
articulating the majority's view and opposing that of the well-funded
corporate, labor, legal, academic, military, and political establishment.
One must understand three points about the New Commission's
agenda. First, contrary to the Commission's official history, the Commission's position on racial preferences has repeatedly changed over
time with majorities forcefully presenting both sides of the debate at
different periods. The Commission's recent challenges to racially
preferential affirmative action have a strong pedigree in work that the
agency produced a generation ago. Second, the Commission's recent
work has mounted an important set of challenges to governmental
uses of preferential policies in contexts ranging from public elementary and secondary education to higher education to government contracts to voting rights to the treatment of Native and non-Native
Hawaiians. Third, while the Commission's recent work has tended
less towards grand pronouncements than in the past, it has developed
(ironically on a largely ad hoc basis) a body of work that stands as a
relatively unified, coherent, and forceful challenge to prevailing
Establishment beliefs on one of the most important policy questions
today.
1.

HISTORICAL OVERVIEW:

THE CIVIL RIGHTS COMMISSION AND

AFFIRMATIVE ACTION

It is often said that the Commission consistently supported the
use of racially preferential affirmative action before President George
W. Bush's presidency.5 9 This assertion is pure myth, shaped by the
Berry Commission in a series of reports and statements and on the
Commission's public website that constitute an official (if erroneous)
Curiae Nat'l Sch. Boards Ass'n, et al., in Support of Respondents, Grutter v. Bollinger, 539 U.S.
306 (2003) (Nos. 02-241, 02-516), 2003 WL 401027.
58 See PETER SCHMIDT, COLOR AND MONEY: How WHITE KIDS ARE WINNING THE WAR
OVER COLLEGE AFFIRMATIVE ACrION 2 (2007). More generally, the phenomenon of elite sup-

port for racial preferences in the face of their popular rejection can be found in SCHIUCK, supra
note 36, at 172-73, and in David Brady, The Politics of Racial Preferences, in BEYOND THE
COLOR LINE: NEW PERSPECTIVES ON RACE AND ETHNICITY IN AMERICA 359 (Abigail Thern-

strom & Stephan Thernstrom eds., 2001).
59 See infra notes 71-115 and accompanying text.
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history.6" In fact, this official history omits the strong conservative
positions that the Commission maintained long before the George W.
Bush administration. This section describes and then deconstructs the
myth of the Commission's consistent support for racial preferences,
detailing the Commission's early and active support for such policies
during the 1970's, its reversal during the Reagan years, and a second
reversal during and after the George H.W. Bush and Bill Clinton
Administrations.
A.

The Myth of Consistent Support for Racial Preferences

"Over the years," the Berry Commission wrote in a 2003 statement, "the Commission has consistently supported affirmative action
programs in education."6 1 The documents on the Berry Commission's
public web site under the rubric of "The Commission and Affirmative
Action" support this view. 6 2 Similarly, the Berry Commission's 2003

staff analysis of Grutter v. Bollinger and Gratz v. Bollinger neglects to
mention any diversity of opinion in its discussion of Commission statements concerning the use of affirmative action.63 Its lengthy 2003 list
of "Commission products that testify to its consistent concern and
interest in the use of affirmative action programs in higher action as a
tool to promote diversity and remedy discrimination . . . " ignores all
dissenting views.64 Shortly afterwards, when the Supreme Court
announced its decisions in Grutter and Gratz, the Commission celebrated the decisions as "consistent with the United States Commis60
61

Id.
USCCR,

THE COMMISSION, AFFIRMATIVE ACTION, AND CURRENT CHALLENGES FAC-

2 (2003) [hereinafter CURRENT CHALLENGES], available at http://www.usccr.gov/aaction/ccraa.htm. This statement is not technically untrue, in the
sense that the Commission has consistently supported non-preferential affirmative action programs, such as strong antidiscrimination enforcement, targeted recruitment, and training. But it
is misleading insofar as it suggests the Commission has consistently supported the use of racial
preferences in this area.
62 All of these documents broadly support affirmative action, including the use of racial
preferences to achieve equal opportunity or diversity. The Commission's website has not been
corrected as of the 2008 date on which this paper was prepared.
63 USCCR, THE SUPREME COURT REVISITS AFFIRMATIVE ACTION: WILL GRUTTER AND
ING EQUAL OPPORTUNITY IN EDUCATION

1-2 (2003), available at http://www.law.umaryland.edu/marshall/usccr/documents/supremecourtgruttergratz.pdf.
6 See USCCR, THE U.S. DEPARTMENT OF EDUCATION'S RACE-NEUTRAL ALTERNATIVES
GRATZ MEAN THE END OF BAKKE?

IN POSTSECONDARY EDUCATION: INNOVATIVE APPROACHES TO DIVERSITY: ARE THEY VIABLE

1 n.2 (2003), available at http://www.law.umaryland.
edu/marshall/usccr/documents/crl2ed814.pdf.
SUBSTITUTES FOR AFFIRMATIVE ACTION?
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sion on Civil Rights' longstanding support of diversity and equal
educational opportunity" without indicating that the Commission
once opposed the use of racial preferences.6 5
B. A Counter-Narrativeof Changing Opinions
Established by President Dwight Eisenhower as part of the Civil
Rights Act of 1957, the Civil Rights Commission predates affirmative
action.66 From its inception, the Commission's purpose was to serve
as a bipartisan commission to collect and accumulate civil rights data
67
upon which the President and Congress could rely in making policy.
Before it addressed so-called "benign" racial preferences, the Commission's research laid the groundwork for landmark civil rights legislation: the Civil Rights Act of 1964, the Voting Rights Act of 1965,
and the Americans with Disabilities Act.68 The Commission has generally addressed racially preferential affirmative action when the issue
has arisen in major litigation6 9 or important regulatory action.7 °
During its long history of grappling with affirmative action, the
Commission's position on the issue has varied as both its composition
and American opinion on race-related issues have changed. Thus, the
Commission strongly supported racially preferential affirmative action
during the Ford, Carter, and Clinton administrations; was at least
moderately supportive during the George H.W. Bush administration;
opposed it during the Reagan administration; and has been generally
65 Press Release, USCCR, Supreme Court Decisions to Uphold Principles of Affirmative
Action Are a Victory for All Americans (June 23, 2003), available at http://www.usccr.gov/press/
archives/2003/062303.htm.
66 Civil Rights Act of 1957, Pub. L. No. 85-315, 71 Stat. 634. A useful, although highly
opinionated, overview of the Commission's early history may be found in Jocelyn C. Frye et al.,
The Rise and Fall of the United States Commission on Civil Rights, 22 HARV. C.R.-C.L. L. REV.
449 (1987).
67 See H.R. REP. No. 85-291 (1957), reprinted in 1957 U.S.C.C.A.N. 1966.
68 See The 50th Anniversary of the Civil Rights Act of 1957 and Its Continuing Importance:
Hearing Before the S. Comm. on the Judiciary, 110th Cong. (2007) (statement of Gail Heriot,
Commissioner, U.S. Commission on Civil Rights, and Professor of Law, Univ. of Calif. at San
Diego); see also U.S. Commission on Civil Rights: Hearing Before the Subcommittee on the Constitution of the Comm. on the Judiciary, 109th Cong. 1-2 (2005) (statement of Michael Yaki,
Commissioner, U.S. Commission on Civil Rights).
69 See, e.g., Regents of the Univ. of Calif. v. Bakke, 438 U.S. 265 (1978); Firefighters Local
Union No. 1784 v. Stotts, 467 U.S. 561 (1984): Grutter v. Bollinger, 539 U.S. 306 (2003); Gratz v.
Bollinger, 539 U.S. 244 (2003); Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127 S.
Ct. 2738, 2768 (2007).
70 Examples include the Philadelphia Plan and the George H.W. Bush administration's initial policy on racially exclusive college scholarships.
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critical of it since President George W. Bush's appointees established
a conservative majority on the Commission. 7'
C.

The Commission's Early Support for Affirmative Action

The Commission's work on affirmative action goes at least as far
back as 1975, when the Commission argued that affirmative action
should be used as a means of achieving equal economic opportunity,
stressing that "it is now time that specific operating goals, an implementation timetable, and monitoring procedures be established to
insure the achievement of economic parity between all racial and ethnic groups and men and women."7 " The Commission further developed this position two years later when it issued a "Statement on
Affirmative Action," which predicted that the "abandonment of
affirmative action programs, of which numerical goals are an integral
part, would shut out many thousands of minority students and minority and women workers from opportunities that have only recently
become available to them. ' 73 At that time, the Commission acknowledged the truth of Justice Harlan's observation that the "aspiration of
the American people is for a 'colorblind' society, one that 'neither
knows nor tolerates classes among citizens. ' ' 74 The Commission
insisted, however, that "color consciousness is unavoidable while the
75
effects persist of decades of governmentally-imposed racial wrongs.
To insist on race-neutral policies in the face of this history, the 1977
Commission argued, "would not be truly colorblind but morally
76
blind."
The following year, after the Supreme Court issued its decision in
Regents of the University of California v. Bakke,77 the Commission

announced that "[i]n our judgment an all-out effort in behalf of
affirmative action is imperative. '78 The Commission viewed the
71 See infra notes 74-105.
72

USCCR,

TWENTY YEARS AFTER BROWN: EQUALITY OF ECONOMIC OPPORTUNITY 11

(1975).
73 USCCR, STATEMENT ON AFFIRMATIVE ACTION 12 (1977) [hereinafter STATEMENT ON
AFFIRMATIVE ACTION], available at http://www.law.umaryland.edu/marshall/usccr/documents/

cr11054.pdf.
74 Id. (quoting Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting)).
75 Id. at 12.
76 Id.
77 438 U.S. 265 (1978).
78 Press Release, USCCR, Statement by the United States Commission on Civil Rights on
Affirmative Action on the Occasion of Commenting on the Bakke Decision and the Release of
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Bakke decision's favorable view of racial preferences in higher education admissions-the view, that is, of the Bakke dissent and the Powell
concurrence-as being "consistent with continuing Federal efforts to
bring minorities into the mainstream of American life through affirmative action programs."79 Accordingly, the Commission recommended "that the President instruct the appropriate departments and
agencies to launch a widespread, coordinated program designed to
bring about the vigorous enforcement of affirmative action programs.""0 Adopting a somewhat defensive note, however, the Commission insisted that "affirmative admissions programs at the Nation's
law and medical schools [are] entirely proper and worthy of emulation
rather than condemnation."8 1 In 1981, while the Commission continued its "unwavering support for affirmative action plans" per se, it did
state "its vigorous opposition to invidious quotas whose purpose is to
exclude identifiable groups from opportunities. ' 82 Significantly, the
Commission defined affirmative action broadly enough to include a
wide range of race-neutral practices. Thus, a 1981 Commission
describes "affirmative action" as "encompassing any measure, beyond
simple termination of a discriminatory practice, adopted to correct or
compensate for past or present discrimination or to prevent discrimination from recurring in the future. 8' 3 More specifically, the Commission wrote, affirmative action includes (but is not limited to) "active
efforts that take race, gender, and national origin into account for the
purpose of remedying discrimination." ' In early 1983, the Commission endorsed both affirmative action and numerical remedies: "The
question for the future in the Commission's judgment is not whether
numerical remedies are used, but which measures are to be used and
under what circumstances. In many circumstances, numerical reme-

Towards Equal Educational Opportunity: Affirmative Admissions Programs at Law and Medical
Schools (Jul. 1,1978).
79 id. at 1.
80 Id.
81 USCCR, TOWARD EQUAL EDUCATIONAL OPPORTUNITY: AFFIRMATIVE ADMISSIONS
PROGRAMS AT LAW AND MEDICAL SCHOOLS 26 (1978) (emphasis added).
82 USCCR, AFFIRMATIVE ACTION IN THE 1980s: DISMANTLING THE PROCESS OF DISCRIMINATION 3 (1981), available at http://www.law.umaryland.edu/marshall/usccr/documents/cr11065.
pdf.
83 Id.
84 Id.
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dies are absolutely essential if civil rights guarantees are to be
implemented."85
D.

The Commission's Opposition to Racial Preferences Under
President Ronald Reagan

Shortly afterwards, President Ronald Reagan was able to shift
the Commission's ideological direction through a wholesale replace-

ment of Commissioners and the appointment of Staff Director Linda

Chavez.8 6 In her memoirs, Chavez explains that reversing the Com-

mission's position on racial preferences was a high priority for her
upon joining the Commission: "I felt passionately about this issue.
The whole civil rights struggle had been to take race out of the equation when it came to deciding who would be hired or fired, but in
recent years that principle had been turned on its head."8 The Com-

mission officially reversed its position on affirmative action in January
1984. As then-Vice Chairman Morris Abram observed, the "social
engineers have lost their ideological monopoly of the Commission.

88

The Commission announced its new position with a statement
that "racial preferences merely constitute another form of unjustified
discrimination, create a new class of victims, and when used in public

employment offend the constitutional principle of equal protection of
the law for all citizens." 8 9 The Commission continued:

85 USCCR, STATE OF CIVIL RIGHTS 1957-1983, at 65-66 (1983), availableat http://www.law.

umaryland.edu/marshall/usccr/documents/stacivrifra.pdf.
86 See Frye, supra note 66, at 478-80. The Reagan reformation was rather dramatic, as was
the adverse response by the Democratic-controlled Congress, and it resulted in both high-profile
litigation and new reauthorization legislation. See The United States Commission on Civil
Rights Act of 1983, Pub. L. No. 98-183, 97 Stat. 1301 (codified at 42 U.S.C. § 1975).
87 LINDA CHAVEZ, AN UNLIKELY CONSERVATIVE: THE TRANSFORMATION OF AN Ex-LIB-

How I

150 (2002).
2 (1986). Abram's notion of "social engineers," and of
their role in supporting race-preferential affirmative action, is set forth in Morris B. Abram,
Affirmative Action: FairShakers and Social Engineers, 99 HARV. L. REV. 1312 (1986).
89 See Statement of the United States Commission on Civil Rights Concerning the Detroit
Police Department's Racial Promotion Quota [hereinafter Detroit Police], available at http://
www.law.umaryland.edu/marshall/usccr/documents/crl2p7522.pdf,
included in USCCR,
TOWARD AN UNDERSTANDING OF STorrs 5 (1985) (supporting "the principle of nondiscrimination" and opposing "preferential treatment based on race, color, gender, national origin, or religion in favor of nonvictims of discrimination at the expense of innocent individuals") [hereinafter
STOTrS], available at http://www.law.umaryland.edu/marshall/usccr/documents/crll085a.pdf,
quoted in Civil Rights Panel'sAffirmative Action Position is Reversed, WALL ST. J. (Eastern ed.),
Jan. 18, 1984, at 1.
ERAL (OR

BECAME THE MOST HATED HISPANIC IN AMERICA)

88 USCCR, CIVIL RIGHTS UPDATE

2008]

THE RIGHT FRONTIER FOR CIVIL RIGHTS REFORM

"Simple justice" is not served . . . by preferring nonvictims of an

employer's discrimination over innocent third parties solely on
account of their race in any affirmative action plan ....

[P]references

merely constitute another form of unjustified discrimination, create a
new class of victims, and, when used in public employment, offend the
[c]onstitutional principle of equal protection of the law for all
citizens.

9

0

The Commission reiterated this position in its July 1984 statement on
Firefighters v. Stotts, adding its view that "the tide has begun to turn
decisively against preferential treatment, such as quotas, on the basis
of race, national origin, and gender, and in favor of evenhanded civil
rights enforcement for all Americans.9 Similarly, in 1985, while the
Commission insisted that it "remain[ed] committed to affirmative
action" it nevertheless argued that affirmative action should be "limited in scope." 92 Instead of racial preferences, the Commission
favored "nondiscriminatory affirmative action such as training and
additional recruiting." 93 The Commission also reiterated its opposition on the use of quotas.94

This opposition-and the statements and reports articulating itis entirely omitted from the Berry Commission's summaries of the
Commission's affirmative action research, including the public website's section on the topic. 95 The Berry Commission was aware of this
opposition, as Chairperson Berry sat on the Commission when it
approved the earlier reports. Indeed, Berry's dissent to the Commission's 1984 statement on Stotts made national news. Her insistence
that "[c]ivil rights laws were not passed to give civil rights protection
to all Americans, as the majority of this commission seems to believe"
was lambasted by the Reagan administration and others as evidence
of "a new racism against whites."9' 6
90 Detroit Police, supra note 89; see also STOTTS, supra note 89 (quoting critical language
from Detroit Police).
91 STOTrS, supra note 89, at 56 (emphasis original).
92 USCCR, 1 SELECTED AFFIRMATIVE AcTION Topics IN EMPLOYMENT AND BUSINESS
SET-AsIDES, at
93

Id.

94

Id.

iii (1985).

95 Indeed, the omission has continued through at least the date of this Article.
96 See Juan Williams, Rights Panel in New Uproar;2 Dissenters Say White Males Don't Need
Anti-Bias Laws, WASHINGTON POST, Feb. 26, 1985, at A15.
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E. The Commission Returns to its Older Positionfrom the George
H. W. Bush Administration through the first term of
President George W. Bush
During the George H. W. Bush administration, the Commission
returned to its prior position in favor of preferential affirmative action
programs, at least with respect to race-exclusive scholarships. 97 Most
conspicuously, in 1991 the Commission urged President Bush to "take
a strong stand in support of affirmative action in the recruitment of
minority students, including the use of minority-targeted scholarships
where necessary. '"" Specifically, the Commission argued that the law
permits educational institutions "to make reasonable use of minoritytargeted scholarships when necessary to overcome the effects of discrimination or to achieve the legitimate and important goal of a culturally diverse student body." 99 The Commission expressed strong
disagreement with the U.S. Department of Education's Office for
Civil Rights' announcement-rescinded shortly thereafter-that Title
VI of the Civil Rights Act of 1964 prohibits institutions receiving federal financial assistance from funding minority-targeted scholarships.
During the Clinton and early George W. Bush years, the Commission more aggressively advocated affirmative action. In 2000, for
example, the Commission issued a statement criticizing the use of
race-neutral alternatives to affirmative action in Florida, Texas, and
In those states, universities had instituted admissions
California.'
policies that gave highly preferential (or assured) admission to students who graduated within a specified percentage (such as the top
ten percent) of their high school classes.1 0' This was intended to be a
race-neutral alternative means of ensuring diversity, although various
authors have commented that such plans are still subject to strict scrutiny. 1 2 The Commission's statement insisted that percentage plans
97 Press Release, USCCR, Civil Rights Commission Urges Administration to Support
Minority Scholarships (Jan. 24, 1991).
98 Id.
99 Id.
100 USCCR, TOWARD AN UNDERSTANDING OF PERCENTAGE PLANS IN HIGHER EDUCATION: ARE THEY EFFECTIVE SUBSTITUTES FOR AFFIRMATIVE ACTION? (2000), available at http:/
/www.usccr.gov/pubs/pubsndx.htm.
101 See U.S. DEP'T OF EDUC., OFFICE FOR CIVIL RIGHTS, ACHIEVING DIVERSITY: RACENEUTRAL ALTERNATIVES IN AMERICAN EDUCATION (2004), available at http://www.ed.gov/
about/offices/list/ocr/raceneutral.html.
102 See, e.g., La Noue & Marcus, supra note 23; Brian T. Fitzpatrick, Can Michigan Universities Use Proxiesfor Race After the Ban on Racial Preferences?, 13 MICH. J. RACE & L. 277, 279
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"are no substitute for strong race-conscious affirmative action in
higher education.""1 3
As a series of challenges to racially preferential affirmative action
programs wound their way through the federal courts, the Commission released a spate of reports that promoted racially preferential
affirmative action and criticized race-neutral alternatives. These
included, for example, Beyond Percentage Plans, a 2002 staff report
that criticized the use of race-neutral alternatives to affirmative action
and argued that they should only be used "in conjunction with affirmative action." ' 4 A year later, while the Supreme Court considered the
University of Michigan affirmative action cases,105 the Berry Commission issued a statement selectively detailing its long-standing support
for affirmative action: that statement reiterated the institution's prior
support for racial preferences and ignored the statements and reports
that opposed them.1" 6
At the tail end of her tenure, Chairperson Berry distributed a
draft staff report, Redefining Rights in America, which sharply criticized the Bush Administration's civil rights record.0 7 In part, Redefining Rights assailed the Bush Administration for promoting "raceneutral alternatives" over affirmative action itself.108 But by this time,
the Commission was ideologically deadlocked, four to four, and the
report was rejected on a tie vote. 10 9 Nevertheless, Chairperson Berry
was able to garner substantial publicity for the document, which was

n.11, 288-89 (2007). Richard Fallon has commented that, "[I]t is at least oddly disparate to maintain, on the one hand, that explicitly race-conscious reasoning is permissible in justifying an
economically based affirmative action program, but to insist, on the other hand, that race-consciousness is an evil that may not be reflected in an affirmative action program's distributive
criteria." Richard H. Fallon, Jr., Affirmative Action Based on Economic Disadvantage, 43
UCLA L. REV. 1913, 1949-50 (1996).
103 Id.
104

USCCR,

BEYOND PERCENTAGE PLANS: THE CHALLENGE OF EQUAL OPPORTUNITY IN

(2002), available at http://www.thememoryhole.org/usccr/usccr-beyondpercentage-summ.htm.
105 Grutter v. Bollinger, 539 U.S. 306 (2003); Gratz v. Bollinger, 539 U.S. 244 (2003).
106 See CURRENT CHALLENGES, supra note 61.
HIGHER EDUCATION

107

USCCR,

REDEFINING

RIGHTS IN AMERICA-THE

CIVIL RIGHTS

RECORD OF THE

W. BUSH ADMINISTRATION, 2001-2004 (2004), available at http://www.lib.umich.edu/
govdocs/pdf/bushcivilrights.pdf.
GEORGE

108 Id. at 54-61.
109 See Schmidt, Civil-Rights Fights, supra note 6.
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posted on the Commission's website until the end of her tenure and
remains available elsewhere on the World Wide Web. 1 '
II.

THE NEW CIVIL RIGHTS COMMISSION ADDRESSES
AFFIRMATIVE ACTION

Over the last few years, the New Commission has developed a
body of work on racial preferences that stands as a substantial challenge to the views of the civil rights establishment. Unlike its predecessors, the New Commission has generally avoided broad rhetorical
proclamations, tailoring its conclusions to the facts found through staff
research or in Commission hearings."' Additionally, it has not deliberately or methodically developed a comprehensive anti-preference
agenda. Instead, the Commission's approach to racial preferences has
been based on a series of discrete, topical research projects, each
adopted on its own merits without reference to others. For this reason, the New Commission's developing oeuvre has significant gaps
(such as the enforcement activities of the Equal Employment Opportunity Commission, the policies of the Office of Federal Contract
Compliance Programs, the stigmatic harms of racial preferences,1 2 the
relationship between racial preferences and racial hostility," 3 and the
benefits of diversity in higher education' 1 4). Nevertheless, in the last
three years, the Commission has managed to develop an agenda that
provides an unprecedented degree of focused critical attention on a
wide range of obstacles to the achievement of a color-blind society.
The New Commission's work has assessed both the costs and
benefits of racially preferential affirmative action and the extent to
110 See, e.g., the University of Michigan's posting of the report, available at http://www.
lib.umich.edu/govdocs/pdf/bushcivilrights.pdf.
111 An exception may be found in many of the dissents to the New Commission's reports,
which are often quite purple in their prose.
112 In other words, the Commission has not yet investigated the extent to which such preferences generate "notions of racial inferiority." Richmond v. J.A. Croson, 488 U.S. 469, 493
(1989). For a discussion of this problem, see TERRY EASTLAND, ENDING AFFIRMATIVE ACTION:
THE CASE FOR COLORBLIND JUSTICE 196-200 (1996).

113 In other words, the Commission has not yet investigated the extent to which preferences "endorse race-based reasoning and the conception of a Nation divided into racial blocs,
thus contributing to an escalation of racial hostility and conflict." Metro Broad., Inc. v. FCC, 497
U.S 547, 603 (1990) (O'Connor, J., dissenting).
114 The Commission's new Assistant Staff Director for Civil Rights Evaluation, Dr. Robert
Lerner, has co-authored critiques of the research that purports to demonstrate educational benefits of post-secondary racial diversity. He performed this work, however, before assuming his
current position with the Commission.
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which federal agencies have considered less intrusive alternatives." 5
Its first foray into this field was essentially accidental, emerging somewhat unexpectedly during an examination into the economic condition of African Americans. 116 During two hearings, the New
Commission heard testimony relating minority disadvantage to unintended effects of racial preferences."1 7 The New Commission
examined this issue as it relates to African Americans as a whole and
also, specifically, to those desiring to enter the legal profession.1 18 It
pursued the cost-benefit analysis further, particularly as it appeared to
undermine the basis for the Commission's prior support for preferential policies-its argument that they provide the victims of discrimination with advantages that compensate for their prior mistreatment. In
addition to examining the material costs that preferential policies may
impose on their purported beneficiaries, the Commission also considered their moral cost and impact on cultural cohesion, particularly in
the context of legislation effecting Native Hawaiians." 9 Additionally,
the New Commission has examined whether diversity policies' putative benefits have been academically established, both in public education 120 and in voting rights law. 12 ' Finally, it has looked at federal

agencies' records in satisfying their legal obligations to establish a factual predicate for combating discrimination 122 and to seriously consider race-neutral alternatives. I23
A.

The Costs and Benefits of Racial Preferences

Most of the New Commission's affirmative action work has
addressed the hidden costs and putative benefits of racial preferences.
For example, the Commission has explored the hidden costs of racial
preferences in its reports on The Economic Stagnation of the Black
115

In this sense, the Commission's work has tracked the courts' two-tiered analysis under

the compelling interest test.
116 USCCR, THE ECONOMIC STAGNATION OF THE BLACK MIDDLE CLASS (2005) [hereinafter STAGNATION], available at http://www.usccr.gov/pubs/122805 BlackAmericaStagnation.pdf.
117 STAGNATION, supra note 116; AFFIRMATIVE ACTION, supra note 19.
118 STAGNATION, supra note 116; AFFIRMATIVE ACTION, supra note 19.
119 NATIVE HAWAIIAN, supra note 21.
120 SCHUCK, supra note 36.
121 REAUTHORIZATION, supra note 24; ENFORCEMENT, supra note 24.
122 USCCR, DISPARITY STUDIES AS EVIDENCE OF DISCRIMINATION IN FEDERAL CON(2006) [hereinafter DISPARITY
DisparityStudies5-2006.pdf.
123 ADARAND, supra note 23.
TRACTING

STUDIES],

available at http://www.usccr.gov/pubs/

[Vol. 19:1

CIVIL RIGHTS LAW JOURNAL

Middle Class, 24 Affirmative Action in American Law Schools,'2 5 and
The Native Hawaiian Government Reorganization Act of 2005.126
Putative benefits are critically evaluated in The Benefits of Diversity in
Elementary and Secondary Education,'127 Reauthorization of the Temporary Provisions of the Voting Rights Act, 28 and Voting Rights
12 9
Enforcement & Reauthorization.
1. Economic Costs: Exclusion From the Middle Class
The New Commission set the stage for its research program with
its first report, which addressed the economic progress of the black
middle class.13 ° In that report, the New Commission presented
research by University of Maryland public policy scholar Douglas
Besharov 131 (accompanied by comments by economist Harry J.
Holzer'3 2 and sociologist Bart Landry 133 ) that belies the common
assumption that black Americans have continually made strong socioeconomic progress in recent years. 3 4 Besharov's research indicates
that the number of African Americans moving into the middle class
has stagnated following dramatic gains in the 1960s and the 1970s. 35
More specifically, he shows that "the percentage of the blacks in the
middle class has been stuck at about the same percent since the early
1980s." This finding-which is bolstered by Holzer's work 3 6 (in its
data analysis if not its policy conclusions)-convinced the New Commission's Chairman, Gerald A. Reynolds, that one of his own "fundamental beliefs" (namely, his assumption that black middle class has
supra note 116.
supra note 19.
126 NATIVE HAWAIIAN, supra note 21.
127 SCHUCK, supra note 36.
128 REAUTHORIZATION, supra note 24.
129 ENFORCEMENT, supra note 24.
130 STAGNATION, supra note 116.
131 See Douglas Besharov, Evidence and Explanation of the Economic Stagnation of the
124 STAGNATION,

125 AFFIRMATIVE ACrION,

Black Middle Class (Relative to Whites), in STAGNATION, supra note 116, at 7-15.

132 See Harry J. Holzer, Expanding the African-American Middle Class: Improving Labor
Market Outcomes, in STAGNATION, supra note 116, at 16-20.
133 See Bart Landry, The Black Middle Class: Growth or Decline?, in STAGNATION, supra

note 116, at 21-27.
134 For expressions of this common assumption, see, e.g., SCHUCK, supra note 36, at 174;
ORLANDO

PATTERSON,

THE

ORDEAL OF

INTEGRATION:

AMERICA'S "RACIAL" CRISIS 15 (1998).
135 Besharov, supra note 131, at 7-8.

136 See Holzer, supra note 132, at 16-20.

PROGRESS AND

RESENTMENT
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continued to expand throughout modern American history) was
wrong. 137
138
While discrimination "at some level" is "surely a factor,
Besharov argued that three other factors are "just as surely more
important": family structure, government employment (i.e., the
extent to which blacks are sidelined into low-paying government
jobs), and education. 13 9 In other words, Besharov identifies the leading liberal explanation for economic disparities (discrimination140 ) as
well as three leading conservative explanations: cultural dysfunction, 4 1 governmental involvement, and public education.142
Among these four explanations, Besharov sees education as playing the central role. 4 3 Since the 1980's, Besharov argues,
"[d]ifferences in educational attainment and in work skills generally
have resulted in often substantial differences in earnings."" Differences in educational attainment are thus the "main proximate cause"
of the economic challenges that black Americans have faced since the
1980s. 1 45 This statement may seem counterintuitive, as Besharov
acknowledges that both blacks and whites have experienced an
impressive increase in college attendance rates between 1971 and
2003.146 On the other hand, he shows the college dropout rate for
African Americans increased from about 63 percent in 1971 to about
67 percent in 2003, while the white college dropout rate decreased
from about 50 percent to about 47 percent during that period.147
What has caused this increase in black postsecondary attrition?
Besharov first points to the "mismatch" between incoming black stu137 STAGNATION, supra note 116, at 28 (statement of Chairman Gerald A. Reynolds).
138 Besharov, supra note 131, at 9. Besharov does not, however, quantify the extent of this

factor.
139 Id. at 9-11.

140 Sociologist Bart Landry attributed black economic stagnation to discrimination in education and the labor market in a Marxian analysis that the Commission published with
Besharov's research. See Landry, supra note 133, at 21.
141 Chairman Reynolds expressed his leaning towards cultural explanations and argued
that if the "first phase of the civil rights revolution involved the dismantling of a system of racial

apartheid," then "the second phase will involve strengthening black families." STAGNATION,
supra note 116, at 29 (statement of Chairman Gerald A. Reynolds).
142 Besharov, supra note 131, at 9-13.
143 Id. at 9-11.
144 Id. at 12.
145 Id.

146 Id. Besharov analyzes only the 25-29 year old age bracket to try to capture current
patterns.
147 Id. at 13.
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dents' academic achievement and the school's level of academic rigor,
which Besharov euphemistically attributes to poor high school counseling,148 citing UCLA Law Professor Richard Sander's work in support of his argument-specifically, Sander's controversial Stanford
Law Review article, A Systematic Analysis of Affirmative Action in
American Law Schools.14 9 The thrust of these arguments is that African-American economic progress has been thwarted over the last generation by the use of racial preferences in higher education admission,
which systematically places minority students in institutions with
which they are poorly matched in terms of their educational backgrounds, setting them up for failure.15 °
This claim is startling enough it its own terms; some have argued
that "[s]upport for preferences would almost certainly evaporate if
they were shown to make black students worse off." '' But it is especially startling in light of the Commission's decades-long consideration
of affirmative action. After all, the Commission's earliest pronouncements in favor of affirmative action assumed that "the short history of
affirmative action has shown such programs to be promising instruments in obtaining equality of opportunity."' 52 Indeed, the Commission's 1977 Statement on Affirmative Action argued that the
justification for racial preferences lies mainly in "the practical need to
assure that young people whose lives have been marred by discrimination in public education and other institutions are not forever barred
from the opportunity to realize their potential and to become useful
and productive citizens." ' 53 The "test of affirmative action programs,"
the 1977 Commission maintained, "is whether they are well calculated

Besharov, supra note 131, at 13-14.
Richard H. Sander, A Systematic Analysis of Affirmative Action in American Law
Schools, 57 STAN. L. REV. 367 (2004) [hereinafter Systemic Analysis].
150 Those who support the use of racial preferences have sometimes argued that "there is
...evidence that concerted outreach and support efforts can, if applied properly, prevent the
potential negative effects of race-conscious admissions practices. See Andy Guess, Diversity
Meets Data at George Mason Law, INSIDE HIGHER ED (June 26, 2008), available at http://www.
insidehighered.com/news/2008/06/26/gmu. This counter-argument only underscores the importance of empirical evaluation of the sort that Sander has pursued.
151 Jesse Rothstein & Albert Yoon, Mismatch in Law School (Princeton Law & Public
Affairs, Working Paper No. 07-008, Feb. 1, 2006), available at http://papers.ssrn.com/sol3/
papers.cfm?abstractid=881110 (click "Choose Download Location" for full article).
152 STATEMENT ON AFFIRMATIVE ACTION, supra note 73, at 12.
153 Id.
148

149
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to achieve [this] objective[] and whether or not they do so in a way
that deals fairly with the rights and interests of all citizens."' 5 4
From the Commission's standpoint, Professor Besharov's testimony and Professor Sander's research were significant in that they
appeared to challenge the Commission's basis for its Statement on
Affirmative Action. Racial preferences in higher education may be
flunking the efficacy test that the Commission adopted in 1977, in the
heyday of Commission support for preferential programs.15 5 In fact,
Besharov and Sander presented empirical support for Justice
Thomas's insistence in Adarand Constructors v. Pena that "[r]acial
paternalism and its unintended consequences can be as poisonous and
'
pernicious as any other form of discrimination."1 56
2.

Costs Related to Reduced Educational Opportunities

This very question of "paternalism and its unintended conse-

quences"-and, in particular, Professor Sander's contribution to its
examination-became the focus of the New Commission's June 2006
hearing on affirmative action in law schools and its resulting report.
The report and hearing featured testimony by law professors David
Bernstein, 57 Richard 0. Lempert, 158 and Richard Sander,5 9 and
American Bar Association (ABA) official (and law school dean)

Steve Smith. t6 ° The Commission addressed both (i) Sander's research

on affirmative action's impact on black law students and (ii) the ABA
efforts to increase law student diversity through its role as an accredit61

ing agency.1

154 Id. The Statement on Affirmative Action also supplied one other objective against
which affirmative action was to be measured, i.e., "the need to overcome the effects of past
discrimination by the employers, unions, colleges, and universities who are asked to undertake
such action."
155 See generally Besharov, supra note 131; Sander, supra note 149.
156 Adarand Constructors v. Pena, 515 U.S. 200, 241 (1995) (Thomas, J., concurring).
157 David E. Bernstein, Standard 211: Unlawful and Unwise, in AFFIRMATIVE ACTION,

supra note 19, at 118.
158 Richard 0. Lempert with William Kidder, Testimony for the U.S. Commission on Civil
Rights, in AFFIRMATIVE ACTION, supra note 19, at 51 [hereinafter Lempert Testimony].
159 Richard H. Sander, Testimony for U.S. Commission on Civil Rights, in AFFIRMATIVE
ACTION, supra note 19, at 24 [hereinafter Sander Testimony].
160 Steve Smith, Statement for the U.S. Commission on Civil Rights, in AFFIRMATIVE
ACTION, supra note 19, at 43.
161 AFFIRMATIVE ACTION, supra note 19. More precisely, the Commission's inquiries were
directed at the ABA's Council of the Section on Legal Education (the "Council"), which is the
arm of the ABA that is authorized to accredit American law schools. For the sake of clarity and
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Counterproductive Effects of Racial Preferences

The Commission's first question, in light of Sander's research,
was whether "large racial preferences have demonstrably counterproductive effects on at least some beneficiaries. "162 Professor
Sander's testimony summarized his law review article,163 which argued
that the adverse impact of affirmative action on racial minorities since
1970 is a "scandal" brewing in American legal education. 164 Sander
asserted, for example, that "[a]s best we can tell," only one third of
blacks entering law school will graduate, take the bar, and pass on
their first attempt. 65 Sander blamed the law schools themselves, specifically, their use of racial preferences to admit academically unprepared students. Sander illustratively calculated that there are now
approximately 7.9 percent fewer black practicing lawyers as a result of
racially preferential law school admissions practices.16 6
Professor Lempert, in effect, represented those who support
racial preferences and criticize Sander's methodology. 6 7 He
presented the results of his own study, which found that the great
majority of students admitted to the University of Michigan Law
School graduated and passed the bar. 168 Specifically, he found "that
although the minority students were admitted with admissions credentials substantially below those of white students and although their
law school grade point averages were on average substantially below
the mean white GPA, almost no minority admittees failed out of
Michigan, and after graduation they enjoyed substantial success, comparable to that of Michigan's white alumni."' 6 9 Lempert rejected
Sander's prediction that eliminating racial preferences in law school
simplicity, this article will use the term "ABA" broadly to encompass its components, including
the Council and the ABA's House of Delegates.
162 AFFIRMATIVE ACTION, supra note 19, at 1.
163 Systemic Analysis, supra note 149.
164 Sander Testimony, supra note 159, at 24.
165 Id.
166 Id.
167 Critics include Ian Ayres & Richard Brooks, Does Affirmative Action Reduce the Number of Black Lawyers?, 57 STAN. L. REV. 1807, 1811 n.12 (2005); David L. Chambers et al., The
Real Impact of EliminatingAffirmative Action in American Law Schools: An EmpiricalCritique
of Richard Sander's Study, 57 STAN. L. REV. 1855, 1896 n.145 (2005); Michele Landis Dauber,
The Big Muddy, 57 STAN. L. REV. 1899 (2005); David B. Wilkins, A Systemic Response to Systemic Disadvantage:A Response to Sander, 57 STAN. L. REV. 1915 (2005).
168 Richard Lempert, David Chambers & Terry Adams, Michigan's Minority Graduates in
Practice: The River Runs Through Law School, 25 L. & Soc. INQUIRY 395 (2000).
169 Lempert Testimony, supra note 158, at 51.

2008]

THE RIGHT FRONTIER FOR CIVIL RIGHTS REFORM

admissions would lead to a 7.1 percent increase in the number of African American attorneys, arguing that the result would instead be an
decrease. t T Indeed, Lempert argued that the "scientific quality of
[Sander's] study is such that it does not merit the attention it has
received and that it would be a mistake for the USCCR or anyone else
to set policy based on it.' t7 In a pointed exchange, Commissioner
Jennifer Braceras questioned Lempert's motivations, charging, "I'm
concerned you are justifying affirmative action because of your own
white guilt. 1 72 Lempert responded that he does not "feel guilty at
1 73

all."

Based on Sander's and Lempert's conflicting testimonies, the
Commission found that "admitting students into law schools for which
they might not be academically prepared could harm their academic
performance and hinder their ability to obtain secure and gainful
employment ...
174 The Commission added that there is scholarly
disagreement as to whether academic mismatch is responsible for the
racial performance gap in American law schools and that better data
should be made available. 75 Chairman Gerald A. Reynolds posed the
matter most boldly: "Race-based admissions have been found to
harm minority law students by setting them up for failure. '176 He
continued:
Law schools that continue to use racial preferences despite this evi-

dence should at least disclose the risks of academic mismatch to
minority student applicants .... A true civil rights strategy would
focus on these students much earlier in their educational development, rather than providing them with inadequate training and then
supra note 19, at 4.
Id. at 57.
172 Elia Powers, Law Schools and Diversity Standards, INSIDE HIGHER EDUC. (June 19,
2006) [hereinafter Diversity Standards], available at http://www.insidehighered.com/news/2006/
06/19/civilrights. For an elaboration of the theoretical underpinning for Commissioner Braceras'
question, see SHELBY STEELE, WHITE GUILT (2006).
173 Diversity Standards, supra note 172.
170 AFFIRMATIVE AcrION,
171

174 AFFIRMATIVE AcrION, supra note 19, at 141.
175 Id. The Commission found, however, that there is general agreement as to the existence of this disparity with respect to grades, graduation, and bar passage rates. Id.
176 USCCR, Media Advisory, U.S. Civil Rights Commission Warns That Affirmative
Action Might Harm Minority Law Students (Aug. 28, 2007), available at http://www.law.umary
land.edu/marshall/usccr/documents/crl2007l0.pdf.
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using preferential treatment to admit them into schools at which they
are likely to fail.' 7 7
Accordingly, the Commission has called on state bar associations to
cooperate with qualified scholars who are studying the mismatch
issue." As Commissioner Gail Heriot noted, this recommendation is
quite modest: it does not assume that Sander is correct, but rather
calls for more study to confirm or deny the accuracy of his findings. 79
Commissioner Gail Heriot has argued that the Commission's
most important recommendation, other than its call for state bars to
cooperate with scholars like Sander, was its call for transparency.180
The Commission emphasized that minority law students would be better able to assess their likelihood of academic success at given institutions, and their future career prospects, if law schools and state bars
publicly disclosed the extent to which they consider race in admissions
and graduation rates, student loan default rates, and grade point averages disaggregated by academic credentials. 8'
Effectively, the Commission's recommendations amounted to a
call for greater transparency in higher education and an endorsement
of both Sander's efforts to obtain more data on the impact of racial
preferences and the pending Racial and Ethnic Preferences Disclosure Act.182
Commissioner Heriot commented that advocates of race-based
admissions have been unable to demonstrate that the putative beneficiaries of admissions preferences are better off than they would have
been had they attended a school in which their credentials matched
their peers: rather, "[i]t was taken on faith."1'83 If Sander "is right or
177 Id.

178 This modest proposal is significant in light of the refusal by the California Bar's Committee on Bar Examiners to disclose such data to Sander and other researchers, despite prior
requests from members of the Commission that they do so. See Peter Schmidt, Civil-Rights
Panel Wants Law Schools Required to Disclose Key Affirmative Action Data, CHRON. OF HIGHER
EDUC. (Aug. 28, 2007), available at http://chronicle.com/daily/2007/08/2007082801n.htm?rss.
179 Gail Heriot, Affirmative Action Backfires, WALL ST. J., Aug. 24, 2007, available at http:/
/online.wsj.com/article/SB118792252575507571.html. Commissioner Heriot explained that "[tlhe
Commission's deeper purpose is to remind those who support and administer affirmative action
policies that good intentions are not enough. Consequences also matter. And conscious, deliberately chosen ignorance is not a good-faith option." Id.
180 Id.
181 AFFIRMATIVE ACTION, supra note 19, at 141.

182 H.R. 609, 109th Cong. (as proposed by Rep. Steve King (R-IA), Mar. 30, 2006).
183 Heriot et al., supra note 25, at 154.
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even partly right," Heriot (and Chairman Reynolds) concluded that
"it may fairly be said that almost forty years of race-based admissions
will have been for nothing-or indeed worse than
at law schools
nothing.""1
b.

The American Bar Association's Diversity Standard

The Commission's second question was whether the American
Bar Association or its accredited institutions' promulgation of Section
211 and its accompanying interpretation violate federal or state law.
ABA Standard 211 requires law schools seeking accreditation to
demonstrate a commitment to diversity by "concrete action."' 5 In
February 2006, when the ABA first proposed this standard in revised
form, it also offered a proposed Interpretation 211-1, which stated
that "[a] constitutional provision or statute that purports to prohibit
consideration of gender, race, ethnicity, or national origin is not a justification for a school's noncompliance with the standard."'' 1 6 The
ABA's critics charged that this proposed standard, as interpreted,
encourages law schools to violate constitutional and civil rights law,
while infringing on institutions' academic freedom to determine their
187
own admissions criteria.
Among the ABA's critics were several Commissioners who wrote
to the Department of Education objecting to the proposed Standard
211 and urging the Department either to deny the ABA's petition for
re-recognition as an accrediting agency or to grant re-recognition only
on the condition that the Council disavow Standard 211.88 Dean
Steven R. Smith, head of the ABA's accreditation Council, protested
that this commissioner correspondence "presents a substantial risk of
prejudicing the Department of Education's consideration of the
Council's petition for re-recognition."' 8 9 Dean Smith was perhaps
understating the matter, since influencing the Department of Educa184 Id. at 156.

185 AFFIRMATIVE AcTION, supra note 19, at 97.
186 ABA, Initial Proposed Standard 211-1.
187 AFFIRMATIVE ACTION, supra note 19, at 1.
188 See Letter from Chairman Gerald Reynolds et al. to the Honorable Sally Stroup, Assistant Sec'y for Postsecondary Educ. (March 20, 2006), available at http://www.usccr.gov/correspd/
060606LetterChairetal.pdf; Letter from Vice Chair Abigail Thernstrom to the Honorable Sally
Stroup, Assistant Sec'y for Postsecondary Educ. (Mar. 8, 2006), available at http://www.usccr.
gov/correspd/060606LetterVCThernstrom.pdf.
189 Smith, supra note 160, at 89.
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tion's consideration of the ABA petition was not just a "substantial
risk." It was the whole point of the exercise.
In August 2006, the ABA adopted the revised final Standard 212,
which continued to require that accredited institutions demonstrate
"by concrete action" a commitment to student, faculty, and staff
diversity. 9 ' Dean Smith defended the ABA's new standard in his testimony to the Commission, arguing that although racial preferences or
quotas are not required under the new standard, law schools will be
judged in part by the results they achieve. 191 While this emphasis on
"results" is rather abstract, the Commission construed it to be a
euphemism for racial balancing. Dean Smith noted the ABA's longstanding commitment to diversity, and that since 1980, ABA standards
have required law schools to demonstrate "'a commitment to providing full opportunities for the study of law and entry into the legal profession' by members of minority groups. "192
At the same time, the ABA issued three final formal interpretations. Interpretation 212-1 provides that "[tihe requirement of a constitutional provision or statute that purports 93 to prohibit
consideration of gender, race, ethnicity, or national origin in admissions or employment decisions is not a justification for a school's noncompliance with Standard 212. "194 Rather, the interpretation advises
190 Standard 212 (Equal Opportunity and Diversity) reads in full as follows:
(a) Consistent with sound legal education policy and the Standards, a law school shall
demonstrate by concrete action a commitment to providing full opportunities for the
study of law and entry into the profession by members of underrepresented groups, particularly racial and ethnic minorities, and a commitment to having a student body that is
diverse with respect to gender, race, and ethnicity.
(b) Consistent with sound educational policy and the Standards, a law school shall
demonstrate by concrete action a commitment to having a faculty and staff that are
diverse with respect to gender, race and ethnicity.
ABA Standards for Approval of Law Schools, Standard 212.
191 Smith, supra note 160, at 84 (opening statement). The ABA's formal documents also
maintain this argument. See American Bar Ass'n Sect. of the Legal Educ. and Admissions to the
Bar, Report to the House of Delegates (Aug. 2006), in AFFIRMATIVE ACTION, supra note 19, at
101 (stating that "[t]he revised Standards and Interpretations do not require law schools to consider race or ethnicity in their admissions decisions. Interpretation 211-2 states only that law
schools 'may' use race and ethnicity in their admissions decisions in a manner permitted by
Grutter v. Bollinger.).
192 Smith, supra note 160, at 84 (opening statement).
193 Given that constitutional provisions and statutes in a handful of states, including California, unquestionably prohibit such consideration, David Bernstein argues that the use of the
term "purports" implies a "wacky" theory that these provisions are unconstitutional. Bernstein,
supra note 157, at 124.
194 ABA Standards for Approval of Law Schools, Interpretation 212-1.
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law schools subject to such provisions "to demonstrate the commitment required by Standard 212 by means other than those prohibited
by the applicable constitutional or statutory provisions." '95 Interpretation 212-2 requires that "a law school shall take concrete action to
enroll a diverse student body that promotes cross-cultural understanding, helps break down racial and ethnic stereotypes, and enables students to better understand persons of different races, ethnic groups
'
Under Interpretation 212-3, the ABA maintains
and backgrounds."196
that Standard 212 "does not specify the forms of concrete action a law
school must use" to satisfy its "diversity obligations," asserting that
law schools will be judged on "the totality of the law school's actions
and the results achieved."' 97
Dean Smith reminded the Commission that the Supreme Court
held in Grutter that "[s]tudent body diversity is a compelling state
interest that can justify the use of race in university admissions."' 98 At
the same time, however, Smith maintained that the standards do not
require law schools to consider race or ethnicity in their admissions
decisions, only that they "may" do so. 199 Additionally, Smith testified
that the ABA is not alone in its use of diversity as an accreditation
standard, listing a number of other accrediting agencies that in his
opinion impose similar requirements."' °
Professor Bernstein urged the Commission to reject, as non-credible, the ABA's insistence that its standards do not require law schools
to use racial preferences to achieve diversity.20 ' "[E]ver since the
Court decided Grutter v. Bollinger in 2003, ABA accreditation officials have been pressuring law schools to use, or increase the use of,
racial preferences, using their accreditation authority to blackmail the
195

Id.

196 1d.
197 ABA Standards for Approval of Law Schools, Interpretation 212-3. The Interpretation
adds that equal opportunity programs typically include "special concern for determining the
potential of these applicants through the admissions process, special recruitment efforts, and
programs that assist in meeting the academic and financial needs of many of these students and
that create a favorable environment for students form underrepresented groups." Id.
198 Grutter v. Bollinger, 539 U.S. 306, 325 (2003).
199 Smith, supra note 160, at 88.
200 Smith cited the Association to Advance Collegiate Schools of Business, the Accrediting

Council on Education in Journalism and Mass Communications, the American Library Association, the American Psychological Association, the Liaison Committee on Medical Education, the
Middle States Association of Colleges and Schools, and the Planning Accreditation Board. Id.
at 87.
201 Bernstein, supra note 157, at 124.
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schools," he testified.2 °z The ABA's new standard runs afoul of Grutter, which permits law schools to adopt racially preferential admissions policies based on their own institutional judgments that diversity
is important to their educational mission, he pointed out. 20 3 The
accrediting agency's new standard substituted its own for the schools'
judgment.2 4 In this context, Bernstein argued that racial preferences
are problematic both constitutionally and empirically in light of
emerging data on racial disparities in law school performance.2 5
The Commission agreed: the ABA's explanation of its own standard was not credible. And it found that "[g]iven [the ABA's] interpretations, it is difficult to see how law schools could satisfy their
obligations under Standard 212 without the use of racial preferences." 216 The Commission also saw the ABA's purported reliance
upon Grutter as either ironic or disingenuous:
The Supreme Court's deference to the University of Michigan Law
School's judgment that racial diversity was essential to its educational
mission was predicated on the "expressive freedoms of speech and
thought associated with the university environment," which give
higher educational institutions "a special niche in out constitutional
tradition . . . . " The Court recognized traditional judicial deference to
the right of colleges and universities to "select those students who will
contribute the most to the robust exchange of ideas" as a means to
achieve a "goal that is of paramount importance in the fulfillment of
its mission.". . . Under Standard 212, the Council displaces the judgment of individual law schools to decide the importance of diversity
20 7
and substitutes its own.
As Commissioner Peter Kirsanow argued, the ABA's action actually
"violates Grutter by taking away from the law school the discretion to
determine whether diversity is essential to its mission. "208
202

Id.

supra note 19, at 5.
Bernstein, supra note 157, at 125.
AFFIRMATIVE ACTION, supra note 19, at 6.
Id. at 142.
Id.
Peter Kirsanow, The Diversity Trump Card, NAT'L REV. ONLINE, July 12, 2007, available at http://article.nationalreview.com/?q=OTBmZmM3NzdmYmUzZTZhM2ViY2U3ZTlj
NDU5NWVmOWI=. In light of this focus on Grutter, it is ironic the Commission's report was
criticized for "ignor[ing] the Court's most recent decision." See Jocelyn Samuels, Vice President
203 AFFIRMATIVE ACTION,

204
205
206
207
208
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As the Commission considered the ABA diversity standard, one
of the institutions most impacted by the ABA's policy was the George
Mason University School of Law.2" 9 Commissioner Heriot has noted
that the ABA has been pressuring George Mason to increase its student diversity since early 2000.210 At that time, the site evaluation
team for the ABA's accreditation arm was disturbed that only 6.5% of
the law school's entering students were minorities.21 ' Interestingly,
the ABA conceded that George Mason had a "very active effort to
recruit minorities. '2 12 On the other hand, the ABA disapprovingly
noted that the school had been "unwilling to engage in any significant
preferential affirmative action program. ' 21 3 This put Mason at an
obvious disadvantage vis-d-vis other law schools that routinely admitted minority students with lower entering academic credentials. 214 For
the next few years, the ABA refused to renew the law school's accreditation, citing its failure to implement a "significant preferential
affirmative action program. "215 Beyond accelerating its extensive
recruitment efforts, the school was forced to implement significant
racial preferences, despite its opposition to such practices. 216 As a
result, George Mason's minority student body increased to 17.3% in
2003 and 19% in 2004.217 Although the ABA was still not satisfied
with this change, it had apparently taken its toll. 218 A full 45% of
African American students admitted under the law school's relaxed
admissions standards experienced academic failure (defined by
for Education and Employment at the National Women's Law Center, quoted in Women's
National Law Center, Press Release, NWLC: Commission on Civil Rights Report Wrong on
Affirmative Action in Law Schools (Apr. 13, 2007), available at https://www.nwlc.org/
details.cfm?id=3013&section=newsroom.
209 The conflict between the ABA and the George Mason University Law School was
brought to the Commission's attention by Professor Bernstein, a member of the George Mason
faculty. See AFFIRMATIVE AcTION, supra note 19, at 19.

210 Gail Heriot, The ABA's 'Diversity' Diktat, WALL ST.J., Apr. 28, 2008, at A19 [hereinafter 'Diversity' Diktat].
211 Id.
212 Id.

213 Id. The site team also reportedly blamed Mason's "general reputation as a conservative
law school" for its difficulty in attracting black law students. See Guess, supra note 150. This
characterization may bolster questions as to whether the ABA's reviews have been biased by
ideological stereotypes.
214 'Diversity' Diktat, supra note 210.
215 Id.
216 Id.
217 Id.
218

Id.
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George Mason as a GPA below 2.15) in their first year, as compared
with 4% of the general student body.219 In a letter to the ABA,
George Mason University School of Law Dean Daniel Polsby
explained, "We have an obligation to refrain from victimizing applicants, regardless of race or color, by admitting them to an educational
program in which they appear likely to fail. '221 Polsby noted that,
"This obligation is recognized in Standard 501(b)" but argued that it
"exists independent of any ABA regulations. ' 221 Commissioner Heriot commented that Richard Sander's research demonstrates that
some of those who failed at George Mason might have succeeded at
less rigorous institutions if they had not been mis-matched as a result
of racial preferences.2 22
The Mason incident, if accurately reported, highlights the two
fundamental problems revealed in the Commission's fact-finding.
First, to the extent that Mason instituted its racially preferential law
school student admission policy at the ABA's insistence, its policy
almost certainly violates both the Equal Protection Clause and Title
VI. As the Commission has underscored,22 3 the Supreme Court's
Grutter decision approved the University of Michigan Law School's
preferential policy only because of the deference due to the university's "constitutional dimension, grounded in the First Amendment, of
educational autonomy. '22' To the extent that Mason's new policy is
not based on its own reasoned exercise of its "educational autonomy,"
but rather a capitulation to the demands of an outside entity (contrary
to Mason's own independent educational judgment and enforced by
an entity acting on authority delegated by the federal government), it
certainly cannot claim the same form of deference that the Court
afforded Michigan. This is not intended as a criticism of George
Mason. Its actions were understandable in light of the Hobson's
choice that the ABA allowed: either violate your student applicants'
rights under the Equal Protection Clause and Title VI or lose ABA
219 Guess, supra note 150; Posting of Gail Heriot, Further Information on the ABA's
Improper Conduct in Enforcing Diversity Standards, to The Right Coast, http://rightcoast.
typepad.com/rightcoast/2008/06/further-informa.html (June 17, 2008) [hereinafter Further Information]. George Mason maintains that it was able to improve the performance of AfricanAmerican students, and that none failed out of the law school in 2007. Guess, supra note 150.
220 Further Information, supra note 219.
221 Id.
222 Id.
223 AFFIRMATIVE AcTION, supra note 19, at 142.
224 Grutter v. Bollinger, 539 U.S. 306, 329 (2003).

2008]

THE RIGHT FRONTIER FOR CIVIL RIGHTS REFORM

accreditation. Given the imminence (and severity) of the ABA's
threat and the speculativeness of a constitutional challenge, Mason's
choice was really not a choice at all. Second, George Mason's apparently unconstitutional policy appears to have caused demonstrable
harms, not only to the qualified white and Asian applicants who have
presumably been denied admission on the basis of their race, but also
the black (or Hispanic) applicants who have been admitted on that
basis.
From a student perspective, the nature of this kind of harm to
minority members is painfully illustrated by an email which one black
female law school student sent to a dean at a different law school.225
The email reads in part as follows:
Hello Dean Matthew,
...

I do not believe The University of Colorado School of Law (CU)

should have admitted me into this school in the first place. CU has
known year after year, decade after decade that underqualified students such as myself consistently fall in the bottom 5 percent of the
class and disproportionately fail the Colorado Bar Exam. Nevertheless, CU has done nothing that effectively helps underqualified students receive grades that fall within the "bell curve."

. .

. Not only has

CU not made minimally sufficient efforts to assist under-qualified students, but the school admitted underqualified students without any
warning regarding their potential at CU. The law school has the data
to inform underqualified students about where they will "likely" fall in
the class ranking compared to academically-qualified students .... At
the time of my admittance, CU knew how unlikely it would be that I
would serve on law journals, participate in moot court competitions,
work as a research assistant, obtain judicial clerkships and externships,
complete law school in three years or at all, pass the Colorado Bar
exam, etc.
...If my skin color has helped CU promote itself as a diverse law
school and attract more state and federal aid to the University of Colorado, I am happy for the law school .... The problem.., is that CU
225

David Bernstein directed the Commission to this correspondence, which was confirmed

by members of the CU student body, who received not only this particular email but also a series
of related communications. When this paper was presented earlier in this year, the incident was
well-remembered by both faculty members and those students (i.e., third years) who had been in
attendance at the time when the exchange took place.
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has used my skin color against me in order to provide benefits to
others ....
...The administrators at this law school have harmed me irreparably
226

This "irreparable harm" is precisely the unintended consequence to
which Sander's analysis and much of the Commission's work have
pointed. While this one student's perspective is certainly not universal, it does demonstrate the nature of the problem.
The U.S. Department of Education has taken seriously the challenges to the ABA's accreditation authority raised by the Commission
and others. In December 2006, responding to these challenges, Secretary of Education Margaret Spellings decided to approve only an 18month extension of the ABA's accreditation authority, rather than the
usual five-year period. 227 This was followed by the Department's
request for the ABA to document exactly how it applies its diversity
requirements.22 8 In May 2008, the Department announced that it
would need more time to review documents and allegations before
determining whether to extend the ABA's authority further. 29
3.

Moral Costs: The Akaka Bill

While the New Commission has focused extensively on the practical costs of racial preferences, for most people moral considerations
are the primary concern 23 0-as they were in the Commission's analysis
of an important legislative development in Hawaii. In January 2006,
the agency looked at the Native Hawaiian Government Reorganization Act of 2005, also known as the Akaka Bill in honor of its principal sponsor, Senator Daniel Akaka.23 1 Commissioner Peter Kirsanow
called the Akaka bill "the worst piece of legislation ever analyzed by
226 Bernstein, supra note 157, at 127-29.
227 Martin van der Werf, Law School Accreditor Gets Limited Renewal, CHRON. OF
HIGHER EDUC., Dec. 15, 2006, at A30.

228 Katherine Mangan & Paul Basken, Law-School Accreditor Must Report on Its Diversity
Standards to Education Department, THE CHRON. OF HIGHER EDUC., July 2, 2007.

229 J.J.
Hermes, Education Department Postpones Review of Bar Association as Accreditor,
May 8, 2008.

THE CHRON. OF HIGHER EDUC.,

230 SCHUCK, supra note 36, at 170. For an example, "[o]ne of the principal reasons race is

treated as a forbidden classification is that it demeans the dignity and worth of a person to be
judged by ancestry instead of by his or her own merit and essential qualities." Rice v. Cayetano,
528 U.S. 495, 517 (2000).
231 S.147, 109th Cong. (2005); H.R. 309, 109th Cong. (2005).
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the U.S. Commission on Civil Rights. ' 23 2 The resulting Commission
report was both highly controversial and enormously influential, forming the basis for the Bush Administration's condemnation of the bill,
which immediately preceded its failure in the Senate; moreover, members of Congress repeatedly cited the report during floor debates.23 3
The Akaka Bill provided for recognition of the putative right of
Native Hawaiian people to organize (or "reorganize") a Native
Hawaiian governing entity to provide for their common welfare and
to adopt appropriate organic governing documents; establish a commission to facilitate this reorganization; outline the process for the
reorganization, including formation of a "Native Hawaiian Governing
Council"; establish a political and legal relationship between the
United States and the Native Hawaiian governing entity; recognize
the governing entity as the representative governing body of the
Native Hawaiian people; and authorize negotiations with the governing body regarding transfer of lands, national resources, and other
assets to the new body.234
Prior to the Commission's hearing, the Akaka Bill was considered a "sleeper" that was likely to be passed with little scrutiny.23 5
Little public attention had been paid to the issue outside of Hawaii,
and members of Congress viewed the legislation as a parochial matter
of local Hawaiian concern. 236 Since Senator Akaka is a well-liked and
influential Senator, legislators from other states were inclined to support the bill in order to obtain his support on local matters affecting
their constituencies.

232 Peter Kirsanow, Disunited States: Multiculturalism Run Amok, NAT'L REV. ONLINE,

Jan. 18, 2007, available at http://article.nationalreview.com/?q=NTEOMmUwNjE5ODYx
MWQxY2ExMTc3ZmUOOGY3YzklYzE=.
233 The report's influence on members of Congress is described in a lengthy rebuttal report
prepared by a Hawaiian state agency. See OFFICE OF HAWAIIAN AFFAIRS, CORRECTING THE
RECORD: THE U.S. COMMISSION ON CIVIL RIGHTS AND JUSTICE FOR NATIVE
2007), available at http://www.oha.org/images/stories/071113correcting.pdf.

HAWAIIANS

(Oct.

234 NATIVE HAWAIIAN, supra note 21, at 1-2.
235 See Jerry Burris, The Akaka Bill Chess Match Continues, HONOLULUADVERTISER.COM,
http://akamaipolitics.honadvblogs.com/2008/06/24/till-death-do-us-part-a-political-tradition/
(observing that "Senators who might have let the bill through as a matter of courtesy for their
colleagues could be much more gun shy if the whole world was watching in the context of a veto
fight").
236 Id.
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The bill had already overwhelmingly passed in the Republicancontrolled House of Representatives during the previous Congress.23 7
Moreover, the Commission's Hawaii State Advisory Committee
("SAC"), which overwhelmingly consisted of Democrats appointed by
the Berry Commission, unanimously supported the principles underly-

ing the Akaka Bill in two prior reports.238 The New Commission

issued its report in May 2006 based on a January 2006 hearing at

which the Commission heard testimony from H. Chritsopher
Bartolomucci ,239 H. William Burgess, 4 ° Gail Heriot, 241 and Noe

Kalipi.242
During the New Commission's hearing, Noe Kalipi and H. Christopher Batolomucci supported the Akaka Bill, while H. William Bur-

gess and Gail Heriot opposed it. Kalipi, a senior Akaka staff attorney,
argued (based on the work of a former top Akaka staff attorney,
Patricia M. Zell) that the Akaka bill was necessary because the current ad hoc process of addressing Native Hawaiian issues failed to
deal with this people as a sovereign entity. 243 Kalipi indicated that the
Akaka bill was supported by Hawaii's congressional delegation, the
Hawaii State legislature, the Governor of Hawaii, and the National

Congress of American Indians.2 44 Bartolomucci, a former George W.
Bush administration official retained by Native Hawaiian interests to
argue their cause, argued that Congress had the power to enact the
237 See Jim Abrams, House Passes Native Hawaiian Bill, U.S.A. TODAY, Oct. 24, 2007,
available at http://www.usatoday.com/news/washington/2007-10-24-3580927519_x.htm (reporting
on 2000 and 2007 passage of House-version of Akaka Bill).
238 USCCR HAWAII SAC, RECONCILIATION AT A CROSSROADS (2001), available at http://
www.usccr.gov/pubs/sac/hi06Ol/report.htm;

USCCR HAWAII SAC, A BROKEN TRUST: THE

HAWAIIAN HOMELANDS PROGRAM: SEVENTY YEARS OF FAILURE OF THE FEDERAL AND STATE

GOVERNMENTS TO PROTECT THE CIVIL RIGHTS OF NATIVE HAWAIIANS (1991), available at http:/

/www.usccr.gov/pubs/sac/hi06Ol/pref.htm.
239 See Viet D. Dinh & H. Christopher Bartolomucci, The Authority of Congress to Establish a Process for Recognizing a Reconstituted Native Hawaiian Governing Entity, in NATIVE
HAWAIIAN, supra note 21, at 30. Dinh and Bartolomucci were both former George W. Bush
Administration officials who had been retained to advocate on behalf of the Akaka Bill.
240 H. William Burgess, Public Briefing on the Akaka Bill, in NATIVE HAWAIIAN, supra

note 21, at 24. Burgess is a leading opponent of the Akaka Bill.
241 Gail Heriot, Briefing on the Native Hawaiian Government Reorganization Act before the
United States Commission on Civil Rights, in NATIVE HAWAIIAN, supra note 21, at 16.

242 See Patricia M. Zell, Testimony on the Native Hawaiian Government Reorganization Act
before the U.S. Commission on Civil Rights, in NATIVE HAWAIIAN, supra note 21, at 19 (prepared by Patricia M. Zell in her capacity as former Staff Director and Chief Counsel of the
Senate Committee on Indian Affairs and delivered orally by Noe Kalipi).
243 Id. at 22.
244 NATIVE HAWAIIAN, supra note 21, at 3.
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Akaka Bill just as it would have the power to enact similar legislation
involving Indian tribes.2 45
Professor Gail Heriot, who was later appointed to the Commission, argued that the Akaka Bill was an effort to preserve billions of
dollars in benefits for Native Hawaiians in the face of judicial holdings
that appear to undermine the legality of such programs.246 Her theory
was that the bill's supporters feared that the courts would strike down
Hawaiian state benefits for Native Hawaiians if they were considered
to be racial in character, but if the benefits could be conferred on the
basis of a "political" relationship with a sovereign Native Hawaiian
government, they might be defended on the same grounds used to
justify benefits for Indians. H. William Burgess called this maneuver a
"radical change in existing law. 2 47 He argued that Hawaii has never
had (even during the years of the Kingdom) any "tribe" or government of Native Hawaiians separate from the government of the rest of
Hawaii's citizens.2 48 He concluded that Congress did not have the
power to recognize an entity as a "tribe" that had never existed as
one. 249 Moreover, Burgess argued that the Akaka Bill would harm
both "Aloha" (by which he meant the Hawaiian spirit) and the
"American ideal of equality of law by carving Hawaii into separate
racial enclaves.

250

After the hearing, the Commission received a substantial amount
of public comment from formal institutional and intergovernmental
communications and informal messages from citizens of Hawaii. The
institutional and governmental comments overwhelmingly supported
the Akaka Bill, while the letters and emails from individuals overwhelmingly opposed it. Supporters included the State of Hawaii's
Congressional Delegation, the State of Hawaii's Office of Hawaiian
Affairs and Department of Hawaiian Homeland, the American Bar
Association, and law professor Charles Wilkinson from the University
of Colorado.251 Their comments tended to be lengthy, formal, and
erudite. Opponents were primarily individuals from Hawaii, whose
245
246

Dinh et al., supra note 239, at 31-41.
Heriot, supra note 241, at 17-18 (citing Rice v. Cayetano, 528 U.S. 495 (2000); Doe v.

Kamehameha Sch., 416 F.3d 1025 (9th Cir. 2005)).
247 Burgess, supra note 240, at 25-26.
248 Id.
249 Id.
250 Id. at 29.
251 NATIVE HAWAIIAN, supra note 21, at 12.
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comments tended to be brief but passionate. A few excerpts covey
their tone:
My family includes people of every race, creed and color, including
native Hawaiian as defined by the Akaka bill. The thought that portions of my family should be treated differently because of their
genetic ancestry is anathema to me, and I beg you to oppose the
252
Akaka bill, which would enshrine racial discrimination into law ....
. .It is appropriate to say that I am of Hawaiian, Caucasian and
Chinese descent only because it shall be noted that I am a descendent
of the indigenous peoples of Hawaii and do not support the Akaka bill
253
...I consider the Akaka bill to be a proposal to violate my rights.
The Akaka Bill would dishonor the unity and equality envisioned by
Kamehameha the Great and the ideal of one nation, indivisible, composed of indestructible states, envisioned by the U.S. Constitution
*

254

In a decision that sent shockwaves through the Hawaiian Islands,
the New Commission announced that it "recommends against passage
of the [Akaka Bill] or any other legislation that would discriminate on
the basis of race or national origin and further subdivide the American people into discrete subgroups accorded varying degrees of privilege. ' '255 This brief statement has been perhaps the New
Commission's strongest moral statement on the wrongfulness of racial
preferences. It encapsulates a viewpoint on both the divisiveness and
the inequity of racial preferences that have been given strong recent
articulation by Peter H. Schuck:
Race is perhaps the worst imaginable category around which to organize group competition and social relations more generally. At the risk
of belaboring the obvious, racial categories in law have played an
utterly pernicious and destructive role throughout human history.
This incontrovertible fact should arouse wonder . . . at the hubris of
those who imagine that we can distinguish clearly enough between
invidious and benign race discrimination to engrave this distinction
into our constitutional order. Vast human experience mocks this com252 Id.at
253 Id. at
254 Id. at
255 Id. at

13 (quoting Jere Krischel).
14 (quoting Kaleihanamau Johnson (Aiea, HI)).
14 (quoting Rubellite Kawena Kinnely Johnson (Honolulu, HI)).
15.
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forting illusion, as does the fact that most Americans, including many
minorities, think racial preferences are invidious, not benign.
Whether benignly intended or not, using the category of race - which
affirmative action proponents oddly depict as socially constructed and
primordial and immutable - to distribute advantage and disadvantage
tends to ossify the fluid, forward looking political identities that a
robust democratic spirit inspires and requires. 6
The staff draft report included a number of strong findings that
were subsequently widely disseminated on the internet and widely discussed.257 These included, for example, the finding that the Akaka
Bill would define membership in the new Native Hawaiian governing
entity "solely on the basis of ancestry, not on the basis of geographic,
cultural, and political cohesiveness" and that it would "establish an
impermissible racial preference in the establishment and operation of
a governing entity." ' Under pressure from Democratic commissioners Michael Yaki and Arlan Melendez,25 9 the New Commission
stripped its findings from the report, in a move that was strongly criticized by the Akaka Bill's opponents.2 6 The Wall Street Journaleditorialized that the "Akaka Bill should frighten everyone who cares for
the American ideal of e pluribus unum, and fears the ethnic Balkanization of the country."26 ' The George W. Bush Administration relied
principally upon the Commission's report in its strong opposition to
the Akaka Bill, which immediately preceded the bill's defeat in the
Senate.262
256 Schuck, supra note 36, at 199.
257 See, e.g., USCCR Akaka Findings, GrassrootInstitute of Hawaii Media Wiki, available
at http://wiki.grassrootinstitute.org/mediawiki/index.php?title=USCCR-Akaka-Findings.
258 Id.

259 The minority Commissioners' positions are set forth in two controversial dissents. See
supra note 11, at 42-49 (Yaki dissent); id. at 50-56 (Melendez dissent). Factual inaccuracies in these dissents are discussed in Grassroot Institute of Hawaii, Michael J. Yaki
Fact Check, available at http://wiki.grassrootinstitute.org/mediawiki/index.php?title=2006-06-02Michael J._YakiFactCheck, and Grassroot Institute of Hawaii, Arlan D. Melendez Fact Check,
available at http://wiki.grassrootinstitute.org/mediawiki/index.php?title=2006-06-02_Arlan D._
MelendezFactCheck.
260 Editorial, The Akaka State?, WALL ST. J., June 2, 2006, at A18 [hereinafter Akaka
State]; Tom MacDonald, Commission's Findings Clarify Position on Akaka Bill, STAR BULL.,
May 13, 2006, available at http://starbulletin.com/2006/05/13/editorial/commentary.html.
261 Akaka State, supra note 260, at A18.
262 See Letter from William E. Moschella, Assistant Att'y Gen., to the Honorable Bill Frist,
Majority Leader, U.S. Senate (July 7, 2006), available at http://wiki.grassrootinstitute.org/
mediawiki/index.php?title=2006-06-07_DOJ to Frist.
NATIVE HAWAIIAN,
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Putative Educational Benefits: Elementary and Secondary
Education

Shortly before the U.S. Supreme Court heard oral argument in
the Seattle and Kentucky public school desegregation cases,2 63 the
Commission issued a report that found that "[t]here is little evidence
that racial and ethnic diversity in elementary and secondary schools
results in significant improvement in academic performance. ' 264 This
report was based on a hearing at which the Commission heard balanced and conflicting testimony from David Armor,26' Arthur Coleman,266 Michal Kurlaender,26 7 and Stephan Thernstrom.2 68 Coleman
and Kurlaender both argued that substantial scholarly evidence supports the proposition that diverse public school student bodies yield
positive economic and social benefits. 269 Armor acknowledged this
research, but pointed to contrary scholarship (including his own),27 °
and argued that the diversity studies have a number of methodological
flaws. Thernstrom argued that the Commission should consider not
only the putative benefits of diversity, but also the moral harms that
accrue when diversity is achieved through the use of racial preferences, including the adverse messages sent to school children. The
adverse message Thernstrom had in mind is that people should be
treated differently based on the color of their skin. 27 ' Given this
263 Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127 S. Ct. 2738 (2007).
264 DESEGREGATION, supra note 22.
265 DESEGREGATION, supra note 22.
266 DESEGREGATION, supra note 22.
267 DESEGREGATION, supra note 22.
268 DESEGREGATION, supra note 22.
269 See, e.g., Robert L. Crain & Rita E. Mahard, Desegregation and Black Achievement: A
Review of the Research, 42 L. & CONTEMPORARY PROBLEMS 17, 48 (1978); Jomills H. Braddock

II, The Perpetuationof Segregation Across Levels of Education: A BehavioralAssessment of the
Contact Hypothesis, 53 Soc. OF EDUC. 178 (1980); Jomills H. Braddock II & Mark M. McFarland, Social-Psychological Processes that Perpetuate Racial Segregation: The Relationship
Between School and Employment Segregation, 19 J. OF BLACK STUD. 267 (1989); Charles T.
Clotfelter, Public School Segregation in Metropolitan Areas, 75 LAND ECON. 487 (1999).
270 See, e.g., David J. Armor, Desegregation and Academic Achievement, in SCHOOL
DESEGREGATION IN THE 21ST CENTURY (Christine Ruseell et al. eds., 2002); David J. Armor &

Christine H. Russell, Desegregation and Resegregation in the Public Schools, in BEYOND THE
COLOR LINE (Stephen Thernstrom & Abigail Thernstrom eds., 2002); David J. Armor, School
and Family Effects on Black and White Achievement, in ON THE EQUALITY OF EDUCATIONAL

OPPORTUNITY (Frederucj Nistekker & Daniel P. Moynihan eds., 1972).
271 Peter Schuck has provided an important description of this expressive character of the
use of racial preferences:
While a public law preference does express a certain kind of compassion for and commitment to the preferred groups, other signals dominate its message - among them, that
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polarization of views, it is not surprising that the Commission-like
the Supreme Court's plurality in the Seattle/Kentucky case-found
that the academic literature is divided.
In a related September 2007 report, the Commission found that
there is no statistically significant difference in the levels of racial integration at public school districts that have been declared unitary and
those that remain under court supervision.2 72 While there is room for
differing interpretations, this analysis-based on substantial original
data gathering and data analysis-suggests that the Justice Department's recent efforts to release many school districts from court
supervision has not led to de facto "resegregation," as some have
feared. This finding is conspicuous in light of Justice Breyer's recent
comment that many school districts are maintaining or extending their
integration efforts because they fear what Justice Breyer describes as
"the evident risk of a return to school systems that are in fact (though
"273 Given the Commission's research, it
not in law) resegregated ....
would appear that these districts (and perhaps Justice Breyer) have
bought into something of an urban myth that is keeping them tethered
to judicial control.
5. Putative Antidiscrimination Benefits: Voting
During this same period, the Commission also considered the
putative benefits of diversity policy in a very different area: voting
rights law. In 2005, while Congress considered the Voting Rights
Ci
presented
the Commission
Act's ("VRA") temporary provisions, 2741h
American society thinks it just to group people by race and ethnicity, to treat those
groups monolithically, and to allocate precious resources and opportunities accordingly;
that it holds equal treatment and individual merit as secondary, dispensable ideals; that
the preferred groups cannot succeed without special favors; that such favors do not stigmatize them in the minds of fair-minded others; that those who oppose racial preferences
thereby oppose the aspirations of preferred groups; and that society can assuage old injustices by creating new ones. When public law says such things, it speaks falsely, holds out
vain promises, and brings itself into disrepute.
Peter H. Schuck, Affirmative Action: Past,Present, and Future, 20 YALE L. & POL'Y REV. 1, 8788 (2002). Judge Carlos Bea has argued that precisely these messages are sent to school children
when racial preferences are used in student assignment plans. See Parents Involved in Cmty.
Sch. v. Seattle Sch. Dist. No. 1, 426 F. 3d 1162, 1204 (9th Cir. 2005) (en banc) (Bea, J.,
dissenting).
272 See DESEGREGATION, supra note 22.
273 Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 127 S.Ct. 2738, 2802 (Breyer,
J., dissenting).
274 Pub. L. No 89-110, 79 Stat. 445 (codified as amended at 42 U.S.C. §§ 1971, 1973 to
1973bb-1 (2000)).
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research indicating that the factual predicate supporting those provisions' extraordinary remedies-and particularly Section 5275
preclearance procedures-is starkly weaker than was the case during
prior reauthorizations.2 76 The Commission's role in this matter was
significant because the Commission was established in no small measure to develop the evidentiary support for what became the VRA of
1965.277 Moreover, the Commission was instrumental in laying the
groundwork for enacting the Voting Rights Act and each of its subsequent reauthorizations.2 8 The New Commission's differing approach,
however, was based both on changing racial conditions since 1965 and
the evolution of the VRA into what Vice Chair Abigail Thernstrom
has called "an instrument for affirmative action in the electoral
sphere.

279

During the 2005 reauthorization, the Commission was far less
involved in congressional deliberations than it had been during prior
VRA reauthorizations for the simple reason that both Republican and
Democratic congressional leaders were intent upon reauthorizing the
expiring provisions and knew that the Commission would no longer
justify their actions in doing so, given changes in both voting behavior
275 42 U.S.C. § 1973c (2000).
276 REAUTHORIZATION, supra note 24; ENFORCEMENT, supra note 24.

277 President Eisenhower urged creating the Commission in his 1956 State of the Union
Address, expressing concern about denial of voting rights on the basis of race. See 1956
U.S.C.C.A.N. 4657, 4668.
278 ENFORCEMENT, supra note 24, at ix-x. See USCCR, REPORT OF THE U.S. COMMISSION
ON CIVIL RIGHTS (1959), available at http://www.law.umaryland.edu/marshall/usccr/documents/
crl1959.pdf; USCCR, BOOK 1: VOTING (1961), available at http://www.law.umaryland.edu/
marshall/usccr/documents/crll961bkl.pdf; USCCR, REPORT OF THE U.S. COMMISSION ON CIVIL
RIGHTS (1963), available at http://www.law.umaryland.edu/marshall/usccr/documents/crl1963a.
pdf; USCCR, FREEDOM TO THE FREE (1963), available at http://www.law.umaryland.edu/
marshall/usccr/documents/cr11963.pdf; USCCR, VOTING IN MISSISSIPPI (1965), available at http:/
/www.law.umaryland.edu/marshall/usccr/documents/cr12v94.pdf; USCCR, THE VOTING RIGHTS
ACT ... THE FIRST MONTHS (1965), available at http://www.law.umaryland.edu/marshall/usccr/
documents/crl2V942.pdf; USCCR, POLITICAL PARTICIPATION (1968), available at http://www.
law.umaryland.edu/marshall/usccr/documents/crl2p753.pdf; USCCR, THE VOTING RIGHTS ACT:
TEN YEARS AFTER (1975), available at http://www.law.umaryland.edu/marshall/usccr/
documents/cr12v943a.pdf; USCCR, THE VOTING RIGHTS ACT: UNFULFILLED GOALS (1981),
available at http://www.law.umaryland.edu/marshall/usccr/documents/cr12v944a.pdf. See generally, Lori A. Wagner, Introduction: The Civil Rights Commission's Lasting Impact on Voting
Rights, in REPORTS ON VOTING, supra note 1, at 6, available at http://papers.ssrn.com/sol3/

papers.cfm/abstractgjid=268118.
279 ABIGAIL THERNSTROM, WHOSE VOTES COUNT?: AFFIRMATIVE ACTION AND MINOR-

ITY VOTING RIGHTS 27 (1987) [hereinafter WHOSE VOTES].
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and the Commission's composition.2 8 ° Vice Chair Abigail Thernstrom
expressed her view bluntly: "[t]here has been too much racial change
by now to support the extraordinary federal oversight mandated by
Section 5. ' 281 Instead, the Commission played a different role, issuing
two reports that showed (without explicitly stating) that the case for
reauthorization was far weaker than it had been and that reforms to
the temporary provisions were now needed. 8 2
In the first of these reports, Reauthorization of the Temporary
Provisions of the Voting Rights Act,2 83 the Commission explored the
continuing constitutional validity of the temporary provisions (and
specifically Section 5's preclearance provisions) in light of changing
circumstances in the United States.2 84 This report was based on a
Commission hearing 28 5 held on October 7, 2005, featuring testimony
from Edward Blum, 28 6 Roger Clegg, 287 Ronald K. Gaddie,288 and Jon
Greenbaum. 289 These experts addressed the question, already wellknown in the academic literature, about whether Section 5's
preclearance remedy could no longer be sustained in light of changing
racial conditions.29 °
280 Given congressional resistance to the Commission's more conservative approach to
these issues, the Commission's traditional role was in some respects supplanted by an ad hoc
nongovernmental organization composed of and sponsored by progressive individuals and organizations. See NATIONAL COMMISSION ON THE VOTING RIGHTS ACT, PROTECTING MINORITY
VOTERS: THE VOTING RIGHTS ACT AT WORK 1982-2005 (Feb. 2006), available at http://www.
votingrightsact.org/homepageimages/comreport-summary.pdf.
281 REAUTHORIZATION, supra note 24, at 58 (statement of Vice Chair Abigail Thernstrom).
Thernstrom's views on the VRA are elaborated in much greater detail in WHOSE VOTES, supra
note 279.
282 REAUTHORIZATION, supra note 24; ENFORCEMENT, supra note 24.
283 REAUTHORIZATION, supra note 24.
284 Section 5 requires certain "covered" jurisdictions to preclear changes in "any voting
qualification or prerequisite to voting, or standard, practice, or procedure with respect to voting"
with the U.S. Department of Justice or the U.S. District Court for the District of Columbia.
285 This Article uses the terms "hearing" and "briefing" interchangeably, although the
Commission's internal rules classify the hearings discussed herein only as "briefings."
286 Edward Blum, The Emergency is Over: The Case for Not Reauthorizing Section 5 of the
Voting Rights Act, in REAUTHORIZATION, supra note 24, at 21-24.
287 Roger Clegg, The Constitutionality of Reauthorizing Section 5 of the Voting Rights Act,

in

REAUTHORIZATION,

supra note 24, at 25-28.

Ronald K. Gaddie, The Problem, the Opportunity, and Some Thoughts for Discussion of
the Renewal of Section 5 of the Voting Rights Act, in REAUTHORIZATION, supra note 24, at 29-33.
289 Jon M. Greenbaum, Statement of Jon M. Greenbaum, in REAUTHORIZATION, supra
note 24, at 39-52.
290 See, e.g., Samuel Issacharoff, Is Section 5 of the Voting Rights Act a Victim of its Own
Success?, 104 COLUM. L. REV. 1710 (2004); Richard L. Hasen, CongressionalPower to Review
the PreclearanceProvisionof the Voting Rights Act After Tennessee v. Lane, 66 OHIO ST. L.J. 177
288
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The context for the hearing was the extent to which changing
racial conditions since 1965 have affected the temporary emergency
conditions that justified the extraordinary remedies contained in Section 5 of the VRA. Even in 1965, as Vice Chair Abigail Thernstrom
argued, "that tough provision-passed on a temporary, emergency
basis-was constitutionally questionable."29' 1 It encroached on traditional state prerogatives to determine election procedures and survived Supreme Court scrutiny at the outset, Thermstrom maintained,
only because the entire act was "so beautifully designed. '292 "By
now," however, "the Voting Rights Act is almost unrecognizable...
[a]nd five years has turned into 40 and still counting. 2 93 Evidently,
Thernstrom commented, "the original emergency has come to be considered permanent-or something close to it. '2 94 A further extension
of Section 5 perpetuates federal oversight over states and counties, a
significant number of which were not disfranchising voters (as the
term "disfranchising" is commonly understood) in 1965, no less in
1975 or 2006, in Thernstrom's view.295
While Jon Greenbaum argued strenuously before the Commission for continued reauthorization of Section 5's preclearance provisions, 29 Edward Blum, Roger Clegg, and Keith Gaddie all provided
reasons why Congress should tread slowly. Blum credited the VRA
with significantly increasing voter registration among blacks in the
years immediately after passage but noted that, as a "unique infringement" on the separation of state and federal powers, it was intended
to be temporary.2 97 Pronouncing that "Bull Connor is dead," Blum
(2005); Grant M. Hayden, The Supreme Court and Voting Rights: A More Complete Exit Strategy, 83 N.C. L. REV. 949 (2005); Michael J. Fitts, Section 5: A Once and Future Remedy?, 81
DENV. U. L. REV. 225 (2003); Paul Winke, Why the Preclearanceand Bailout Provisions of the
Voting Rgihts Act Are Still a Constitutionally ProportionateRemedy, 28 N.Y.U. REV. L. & Soc.
CHANGE 69 (2003).
291 REAUTHORIZATION, supra note 24, at 53 (statement of Vice Chair Abigail Thernstrom).

Thernstrom clearly had in mind South Carolina v. Katzenbach, 383 U.S. 301, 334-35 (1966) (noting that Section 5 "may have been an uncommon exercise of congressional power ... but the
Court has recognized that exceptional conditions can justify legislative measures not otherwise
appropriate.")
292 REAUTHORIZATION, supra note 24, at 53.
293 Id. at 54.
294 Id.
295 Id. at 53.

296 Greenbaum, supra note 289, at 43-50.
297 REAUTHORIZATION, supra note 24, at 3 (quoting USCCR, Briefing on the Reauthorization of the Temporary Provisions of the Voting Rights Act, Washington, D.C., Oct. 7, 2005, transcript, at 32).
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argued that the Jim Crow era abuses are gone, that the emergency has
passed, and that the non-temporary provisions of the VRA are sufficient to address any residual problems.29 8 Moreover, Blum argued
that Section 5 has evolved into a gerrymandering tool used by both
Democrats and Republicans to further their parties' election prospects. 299 Further, it is unfairly directed at the South and Southwest,
and its current function is primarily to insulate minority elected offivoters and Republican officeholders from minority
cials from white
300
communities.
Clegg supplemented Blum's policy analysis with a legal case
against Section 5's continuing constitutionality. First, Clegg argued
that federalism concerns arise from the requirement that state and
local governments seek advance federal approval before engaging in
activities traditionally and, in some cases, constitutionally conferred
upon state discretion.30 1 ' Second, Clegg argued that the provision
exceeds Congress's enforcement authority under Section 5 of the
Fourteenth Amendment and Section 2 of the Fifteenth Amendment
to the extent that the statute enables the federal government to bar
proposed voting changes that have only a racially disproportionate
effect, but not a racially discriminatory purpose.30 2 In particular,
Clegg argued that Section 5, as written, can no longer meet the
Boerne30 3 standard, limiting congressional Fourteenth Amendment
disparate impact enforcement to bans that have a "congruence and
proportionality" to the goal of eliminating different treatment.30 4
The issue of "congruence and proportionality" is in part an
empirical question, which Professor Ronald Gaddie addressed for the
Commission. 30 5 Gaddie made five basic points. First, southern blacks
are not politically powerless as compared to five decades ago.30 6 Second, minority political participation has increased substantially
nationwide and in the covered jurisdictions. 3 7 For example, black
298 Blum, supra note 286, at 23.
299 REAUTHORIZATION, supra note 24, at 23-24.
300 Id.
301 Clegg, supra note 287, at 25.
302 Id. at 25-26 (citing Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S.
252, 264-65 (1977); City of Mobile v. Bolden, 446 U.S. 55, 62-65 (1980) (plurality opinion)).
303 City of Boerne v. Flores, 521 U.S. 507, 520 (1997).
304 Clegg, supra note 287, at 26.
305 Gaddie, supra note 288, at 29.
306 Id. at 30.
307 Id. at 30-31.
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voter registration in five of the six covered southern states Gaddie
analyzed now exceeds black registration in the non-southern states. 0 8
In three of the six states, black registration rates exceeded white registration rates for at least two of the last four elections for which comparative data are available.30 While black turnout rates in the
covered states are less consistently above the national average, every
covered state except Virginia has reported higher black turnout than
white turnout at least once since 1990, and Georgia has reported
higher black turnout in three of the last four general elections.31 0
These votes, Gaddie showed, translated into congressional and legislative seats.31 1 During the 1990s, the number of black congressmen from
the south tripled.31 While none of the states has yet achieved racial
proportionality in their legislatures, Alabama, Mississippi, and North
Carolina are approaching proportionality.3 13
Third, Section 5 has become a political tool used by both Democrats and Republicans to achieve partisan electoral advantage.314
Republicans have used Section 5 to create majority-minority districts,
which limits cross-racial Democratic coalitions in the remaining
majority-majority districts.315 Democrats, in turn, have preferred to
create majority-majority districts with substantial minority populations to encourage the greatest number of biracial Democratic
districts.316
Fourth, as conditions in the covered jurisdictions change, one
must revisit the high evidentiary standards that jurisdictions must
meet to "bail out" from Section 5 coverage.3 17 Fifth, the nationally
applicable mechanism for applying proactive remedies for polarized
voting is contained within Section 2, which is permanent.3 8
Based in part on this information, the Commission urged Congress to hold comprehensive hearings on the constitutional legal and
308 Id. at 30. Gaddie analyzed Alabama, Georgia, Louisiana, Mississippi, South Carolina,
and Virginia. The other three covered southern states are Florida, North Carolina, and Texas.
309 Id.

310 Id. at 30-31.

311 Gaddie, supra note 288, at 31.
312 Id.
313 Id.
314 Id. at 31-32.

315 Id. at 31.
316 Id.

317 Gaddie, supra note 288, at 33.
318 Id.
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policy aspects of the temporary provisions of the VRA.31 9 In a
pointed recommendation, the Commission admonished Congress to
"consider both the long history of discrimination that preceded enactment of the act, as well as changes that have occurred in both covered
and noncovered since 1965 to assess the efficacy and continuing need
for Section 5."320 Moreover, the Commission said that Congress
should carefully define the scope of voting rights discrimination,
"focusing on intentional discrimination"; develop a record of purposeful voting discrimination, without resorting to "controversial
arguments that may be vulnerable to legal challenge" (i.e., arguments
as to polarized voting); and "consider amendments regarding the
formula for determining covered jurisdictions, the stringency of the
bailout standard, the extent of state and local procedures subject to
3 21
preclearance, and the length of the preclearance term.
The Commission followed up its reauthorization report with a
more detailed monograph on Voting Rights Enforcement &
32 2 In this monograph, the Commission
Reauthorization.
analyzed Justice Department voting rights enforcement records from August 1965
to June 2004. This report examined the objections which the Justice
Department had interposed to VRA Section 5 preclearance requests
over this nearly 40 year period. Analyzing these data, the Commission concluded that the "Justice Department's objections, as a percentage of submitted changes from covered jurisdictions, have
declined steadily and markedly over 40 years to the point that during
the last decade, objections have virtually disappeared, particularly
with respect to change types that represent the bulk of the submitted
changes.3 23 Specifically, in each of the three consecutive legislative
periods examined, the proportion of objections to submitted changes
decreased from 5.5 percent to 1.2 percent to less than 0.1 percent.32 4
The Commission noted that some might conclude that Section 5 had
been a victim of its own success in the sense that reauthorization is
unnecessary in light of reduced or proposed violations. 325 The Commission acknowledged, however, that other inferences were also pos319 Id. at 19.
320 Id.
321 Id. at 20.
322 ENFORCEMENT,

supra note 24.

323 Id. at x.

324 Id. The periods were 1965-1974, 1975-1982, and 1982-2004.
325 Id. at 63.
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sible. In the end, the Commission made no recommendation on the
ultimate question as to whether Section 5 should be reauthorized in
essentially its current form, considering it to be a fait accompli.
To no one's great surprise, Congress ignored the Commission's
findings and recommendations, reauthorizing the VRA's temporary
provisions for an additional 25-year term in a manner that does nothing to address the constitutional and policy issues raised by the Commission's reports.
B.

Narrow Tailoring

In addition to examining the benefits and costs of racial preferences-which, generally speaking, go to the question of "compelling
interest"-the Commission has explored whether race-preferential
affirmative action programs are "narrowly tailored" to meet that
interest in at least two important respects. Specifically, the Commission issued reports that questioned both (i) the evidentiary support for
the proposition that discrimination is a continuing problem nationally
and in the particular communities in which set-asides are used, and (ii)
the legal compliance by federal agencies with the Adarand requirement that they "seriously consider" race-neutral alternatives before
resorting to race-conscious contracting measures.
1. Disparity Studies
In its May 2006 report titled Disparity Studies as Evidence of Dis326 the Commission explored methcrimination in Federal Contracting,
odological weaknesses of governmental disparity studies. 327 These
studies were developed in the course of the Clinton administration's
post-Adarand efforts 328 to justify the use of racial preferences and setasides in government contracts.3 29 Specifically, they represent major
efforts between 1996 and 1999 by the Justice and Commerce Departments and the Urban League to gather evidence that discrimination
supra note 122.
327 Disparity studies assess the difference between actual small business utilization by federal contract officers and the level of contracting that "one would reasonably expect to find in a
market absent discrimination or its effects." See Proposed Reforms to Affirmative Action in
Federal Procurement, 61 Fed. Reg. 26,042, 26,045 (May 23, 1996), 48 C.F.R. § 19.201 (2005); see
generally DISPARITY STUDIES, supra note 122, at 1-2.
328 Proposed Reforms to Affirmative Action in Federal Procurement, 61 Fed. Reg. 26,042
(May 23, 1996); 48 C.F.R. § 19.201 (2005).
326 DISPARITY STUDIES,

329 DISPARITY STUDIES, supra note 122, at 1-2.
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exists in federal contracting. 3 0 The Commission conducted a formal
briefing in December 2005 to determine whether these seminal efforts
and subsequent state and local efforts are based, as critics have maintained, on obsolete statistics and faulty data, hearing from experts
Constance F. Citro,3 31 Roger Clegg,332 George R. La Noue,333 and Ian
4
Ayres.

33

Dr. Ayres testified that private vendors continue to exhibit bias
and that aggregate analysis reveals patterns of injustice. 335 Dr. La
Noue detailed a lengthy and substantial list of methodological flaws
that "almost all" disparity studies share. In their statistical sections,
he testified that they share these weaknesses: (1) they fail to measure
availability in the terms Croson requires of comparing "qualified"
"willing and able" businesses performing "particular services"; (2)
they frequently are based on obsolete or incomplete data; (3) they
report data in ways that exaggerate disparities; (4) they do not test to
see if there are nondiscriminatory explanations for disparities; and (5)
they make findings of discrimination without ever identifying a single
3 36
instance of discrimination or even a general source.
Additionally, La Noue testified that disparity studies share the
following methodological flaws in their anecdotal sections: (1) they
base conclusions on samples not gathered according to scientific methods; (2) they base conclusions on very small percentages of the surveyed universe; (3) they fail to verify any of the allegations they
report; and (4) all allegations are made anonymously, so governments
receiving the reports do not have the information to judge their credibility or take action to solve the problems raised.337 Similarly, Dr.
Citro criticized the currency, usefulness, and methodology of prior
studies.338
330 Id.

331 See Constance F. Citro, Written Statement of Constance F. Citro, in DISPARITY STUDIES,
supra note 122, at 53-61.
332 See Roger Clegg, The Use of Disparity Studies to Justify Racial and Ethnic Preferencesin
Government Contracting, in DISPARITY STUDIES, supra note 122, at 71-74 [hereinafter Clegg,
Government Contracting].
333 See George R. La Noue, PreparedRemarks, in DISPARITY STUDIES, supra note 122, at

23-52.
334 Ian Ayres, Written Statement, in DISPARITY STUDIES, supra note 122, at 63.
335 Id. at 65-66.

336 La Noue, supra note 333, at 23.
337 Id. at 23-24.
338 Citro, supra note 331, at 57.
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The Commission unanimously found that the three major
national disparity studies are outdated and "inappropriate now to
serve as a basis for federal policy or agency action. '339 Moreover, the
Commission concluded that most current state and local disparity
studies are not only outdated, but have numerous and significant common methodological flaws.340 The Commission made several recommendations regarding proper methodologies for disparity studies.341
Responding to testimony by Roger Clegg,34 2 the Commission found
that disparities alone are not necessarily evidence of discrimination,
but that further research could identify either the existence of discrimination or nondiscriminatory causes of disparities that could generate
initiatives to improve access for all contractors.3 43
2.

Serious Considerationof Race-Neutral Alternatives

In one of its boldest moves, the New Commission has placed the
weight of its authority behind the requirement of serious consideration of race-neutral alternatives-one of the most important, complex,
and misunderstood elements of affirmative action jurisprudence.3 44 In
its 170-page report titled Federal ProcurementAfter Adarand,34 5 the
Commission examined the extent to which federal government agencies have complied with the Supreme Court's holding in Adarand v.
Pena346 in the ten years since the Court's 1995 decision. In a rebuke to
both the Clinton and George W. Bush administrations, the Commission found that no agency reviewed in the report 347 engaged in serious
consideration of race-neutral alternatives before resorting to race-conscious procurement policies.348
339 DISPARITY STUDIES, supra note 122, at 79.
340 Id. at 76.
341 Id. at 76-82.

342 Clegg, Government Contracting,supra note 332, at 71-74.
343 DISPARITY STUDIES, supra note 122, at 80.

344 Kenneth L. Marcus, Diversity and Race-Neutrality, 103 Nw. U. L. REV. 163 (2008). For
a general discussion of this element, see George R. La Noue & Kenneth L. Marcus, "Serious
Consideration" of Race-NeutralAlternatives, 57 CATH. U. L. REV. (forthcoming 2008).
345 ADARAND, supra note 23.
346 Adarand Constructors v. Pena, 515 U.S. 200 (1995).
347 The Commission reviewed the Departments of Defense, Transportation, Education,
Energy, Housing and Urban Development, and State, and the Small Business Administration.
ADARAND, supra note 23, at x. These agencies were selected based on their levels of procurement or acquisition policies. Id.
348 Id. at 2.
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Indeed, the Commission found that neither administration had
complied even with the minimalist interpretive reading provided by
then-Assistant Attorney General Walter Dellinger's guidance memorandum.3 4 9 In a path breaking analysis, the Commission announced
that agencies "must adopt and follow guidelines to ensure serious consideration of race-neutral alternatives."'35 0 Specifically, this system
"could entail":
(1) identifying and evaluating a wide range of alternatives; (2) articulating the underlying facts that demonstrate whether race-neutral
plans work; (3) collecting empirical research to evaluate success; (4)
ensuring such assessments are based on current, competent, and comprehensive date; (5) periodically reviewing race-conscious plans to
determine their continuing need; and (6) establishing causal relation351
ships before concluding that a race-neutral plan is ineffective.
In one interesting side note, the Commission also found "that the
federal government lacks an appropriate framework for enforcing
nondiscrimination in procurement" and urged legislation to establish
antidiscrimination enforcement mechanisms in this area.35 2 Surprisingly, this recommendation did not garner bipartisan support. Calling
it "the ultimate Trojan Horse ploy," the then-lone Democratic commissioner, Michael Yaki, objected to this recommendation on the
ground that a facially neutral non-discrimination policy could "with
one stroke, eliminate all race-conscious programs in federal contracting and provide private rights of actions to aggrieved majority
owned contractors against the federal government. '35 3 In other
words, Yaki denounced this proposed antidiscrimination law on the
ground that it could endanger affirmative action, leaving conservatives
alone in their opposition to at least one form of intentional racial and
ethnic discrimination. In some ways, this sad denouement to the liberal civil rights agenda demonstrates the higher moral ground that
conservatives have seized when they have steadfastly maintained principled positions on civil rights.
349 Id. at 71.
350 Id.
351 Id.
352 Id. at 32.
353 ADARAND, supra note 23, at 88 (Yaki dissent).
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Taken as a whole, the New Commission's work establishes a
broad, wide-ranging challenge to the use of racial preferences by government agencies and educational institutions. This challenge has not
been systematic or comprehensive, as a result of its gradual formation
through a series of disparate projects, and it has generally avoided
sweeping conclusions of the sort that prior commissions have sometimes adopted. Nevertheless, this body of work, developed largely
from 2005 through 2007, raises an unusually large number of difficult
questions for supporters of those forms of affirmative action which
require the use of racial or ethnic preferences.
CONCLUSION

The New Commission's Chairman, Gerald A. Reynolds, sharpened his view of the Commission's function over breakfast with columnist George Will shortly after he had assumed the helm at the
Commission."' Will's position was that after state-sponsored segregation was dismantled, the need for the Commission had lapsed.355
Reynolds disagreed with Will, arguing, "though we have won battles,
the war rages on."35' 6 Reynolds cited the "recent victory in Michigan"
as a battle.in that broader war:
"[w]e still need institutions that provide platforms to discuss principles
and ideas. What is the national platform for those of us who love
liberty? Where is the soapbox for national discussion of the importance of liberty? The only one I can think of is the U.S. Commission
357
on Civil Rights."
The New Commission has indeed played a unique role in American
government over the last three years. While its projects and initiatives
have been quite varied, its most ambitious undertaking has been the
execution of a substantial, complex, empirical research agenda on the
costs, benefits, and alternatives to the use of racial preferences in
affirmative action programs. Interestingly, the New Commission has
not directly opposed racially preferential affirmative action per se, nor
has it formally adopted a comprehensive program to address the issue.
354 Gerald A. Reynolds, The Civil Rights Commission Must Persist, 20 ACADEMIC QUESTIONS 240 (2007).
355 Id.
356 Id.
357 Id.
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Nevertheless, it has developed the beginnings of an important body of
work. Moreover, as Linda Chavez has argued, many facts the Commission has gathered may never have seen the light of day without the
Commission's efforts.358
By positioning itself against the weight of establishment opinion,
with the courage to address the most controversial issues of social justice, the Commission has assumed a unique role in American public
policy over the last three years. The Commission has become an
oppositional voice in the political culture, questioning the basic
assumptions of the liberal establishment. In this way, the Commission
has illustrated at least one important path for principled, conservative
civil rights research: careful, scientific research of the impediments to
achieving colorblind justice in America. In the end, the Commission's
work over the last few years may be most important for the hints that
it provides as to the opportunities for further research, whether conducted by the government or by the private not-for-profit sector.

358 Linda Chavez, Why We Still Need a Civil Rights Watchdog, N.Y. POST, Sept. 7, 2007,
available at http://www.nypost.com/seven/09072007/postopinion/opedcolumnists/help-that
harms.htm.

