STANDING IN THE WAKE OF IN RE CESAR L.:
THE EFFECTS ON PARENTS' RIGHTS AFFER TERMINATION

Heather Britton*

INTRODUCTION

In the world of a child, when an adult is labeled a "stranger," that
usually connotes a negative relationship. From a very early age, children are taught to be wary, even fearful, of strangers. With that association in mind, it is tragically ironic that when an individual's parental
rights are terminated they are deemed a legal "stranger" to their
child.' Whether their parental rights were terminated voluntarily or
involuntary, the rights that they maintain in connection with their biological child are severed.2 Although on the surface this severance of
rights may seem absolute and clear cut, the consequences are not so
black and white. State laws allowing for modification of a child's dispositional order, in combination with court holdings permitting posttermination visitation, raise important questions regarding the rights
of children and parents when involved in pre- and post-termination
proceedings.
In the case of In re Cesar L., the Supreme Court of Appeals of
West Virginia faced a question of standing following the issuance of a
dispositional order terminating a parent's rights to the custody, care,
and control of her child. 3 Tameka L.M.L. ("Tameka") voluntarily
relinquished her parental rights to her biological son Cesar L.
("Cesar" or "child"). 4 However, after some passage of time and
reflection, Tameka filed a petition, pursuant to West Virginia Code
Section 49-6-6, seeking modification of the original dispositional order
* George Mason University School of Law, J.D. expected 2009; University of Florida, B.S.
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I Lowe v. Dep't of Pub. Welfare of Richmond, 343 S.E.2d 70, 72 (Va. 1986); Beasnett v.
Arledge, 934 So. 2d 345, 348 (Miss. Ct. App. 2006); Stefanos v. Rivera-Berrios, 673 So. 2d 12, 14
(Fla. 1996).
2 See generally Santosky v. Kramer, 455 U.S. 745 (1982).
3 In re Cesar L., 654 S.E.2d 373 (W. Va. 2007).
4 Id. at 376.
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detailing how Cesar would be cared for in the future. The Circuit
Court of Berkley County denied Tameka's petition for modification of
Cesar's disposition,6 stating that she did not have standing to file such
a petition.7 Tameka appealed the decision, eventually reaching the
Supreme Court of Appeals, which affirmed the lower court's determination.8 The court found that Tameka did not maintain standing to
request a modification of her child's disposition because she voluntarily relinquished her parental rights and, thus, was no longer Cesar's
"parent" as required by the statute.9 Furthermore, the court extended
its opinion, concluding that individuals whose parental rights were
involuntarily terminated also lack standing to petition for
modification.1"
The Supreme Court of Appeals' interpretation of the term "parent" in the modification statute at issue in In re Cesar L. was ultimately dispositive of the court's holding. Although the court initially
defined the term 'parent' to include a child's biological parent, the
court circumvented this definition, reading the statute to deny standing to those individuals whose parental rights had previously been
terminated.
Justice Albright concurred with the Supreme Court of Appeals'
ultimate finding; however, he strongly dissented from the court's decision to extend its holding to cases involving involuntary termination.
He maintained that the holding should only have reached the facts
presented before the court, and that by extending the scope of the
opinion the court ignored legislative intent and created a conflict with
established case law that allowed for post-termination visitation."l
5 id.

6 "Disposition hearing" in a child-abuse and neglect proceeding is defined as "a hearing at
which the court hears evidence and enters orders for the child's care, custody, and control."
BLACK'S LAW DICTnONARY (8th ed. 2004); see also West Virginia Dep't of Welfare ex rel. Eyster
v. Keesee 297 S.E.2d 200, 202 (W. Va. 1982) (stating that "W. Va.Code, 49-6-5 [1977] provides a
panoply of dispositional alternatives to the court. These alternatives range from dismissing the
petition through structuring a program of State counseling and supervision to permanent termination of parental rights. However, after a disposition other than permanent termination resulting in adoption of the children has been made, the court may modify its disposition under
W. Va.Code, 49-6-6 [1977] upon a showing of changed circumstances.").
7 In re Cesar L., 654 S.E.2d at 377.
8 Id. at 387.
9 Id. at 382.
10 Id.

II Id. at 387 (Albright, J., concurring in part, dissenting in part).
12 Id.
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This Note argues that the holding in In re Cesar L. incorrectly
interprets the West Virginia statute governing the modification of a
child's disposition, and is unduly overbroad because it extends to cases
involving involuntary termination. Part I of this Note gives a brief
overview of proceedings involving the termination of parental rights
and the related federal mandates. Part II details the statutes which
govern termination proceedings in West Virginia, including the statute
at issue in In re Cesar L., which permits modification of a child's disposition. Part III discusses the procedural history, majority opinion,
and concurring opinion of In re Cesar L. Part IV explains why the
Supreme Court of Appeals incorrectly interpreted and applied the disposition statute in In re Cesar L. Finally, Part V concludes by addressing the implications of the court's decision, including how it will affect
future termination proceedings.
I.

TERMINATING PARENTAL RIGHTS

The Supreme Court, recognizing the importance of familial relationships, has afforded strong protection to parental rights and the
autonomy of the family unit. 13 Notwithstanding these protections,
however, the state maintains an overriding interest in safeguarding
children. 4 Pursuant to this interest, states may terminate a parent's
rights when they are found to be unfit caregivers. 5 In addition, Congress has adopted mandates which provide a framework for proceedings involving the welfare of children.' 6
A.

ConstitutionalProtection of ParentalRights

The United States Supreme Court has recognized that a parent
has a fundamental right to the custody, care, and control of his child.' 7
The Court has observed that "[n]othing is more sacred or scrupulously
safeguarded as a parent's right to the custody of his/her child."'" The
Due Process Clause of the Fourteenth Amendment protects the fun13 Santosky, 455 U.S. at 753.
14 Troxel v. Granville, 530 U.S. 57, 89 (2000).
15 Lowe, 343 S.E.2d at 72.
16 See Adoption Assistance and Child Welfare Act, Pub. L. No. 96-272, 94 Stat. 500 (1980)
(codified as amended in scattered sections of 42 U.S.C.); see also Adoption and Safe Families
Act of 1997, Pub. L. No. 105-89 §101, 111 Stat. 2115 (codified as amended in scattered sections of
42 U.S.C.).
17 Santosky, 455 U.S. at 753.
Is In re Clifford K., 619 S.E.2d 138, 157 (W. Va. 2005).

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:3

damental right to maintain family integrity; and, as a result, guards a
parent's right to raise his child without undue state interference.' 9
Parental rights include "any and all rights and duties regarding a parent to a minor child, including, but not limited to, custodial rights and
visitational rights and rights to participate in the decisions affecting a
minor child."2" Therefore, given the strong constitutional protection
afforded to parents and the integral role a parent plays in the life of a
child, it is clear that parental rights termination is an extremely drastic
measure.
Despite the strong constitutional protection afforded to the family unit, parental rights are not absolute.2 These rights must be considered in conjunction with the best interests of the child and the
state's interest in safeguarding the health and welfare of children.2 2
The Supreme Court has stated that "[t]he Constitutional protection
against arbitrary state interference with parental rights should not be
extended to prevent the States from protecting children against the
arbitrary exercise of parental authority that is not in fact motivated by
an interest in the welfare of the child."23 Consequently, a parent has
the natural right to the custody of his child, unless the state finds the
parent unfit due to misconduct, neglect, immorality, abandonment or
other dereliction of duty, or has waived such a right, or by agreement
or otherwise has transferred, relinquished or surrendered such
custody."24
When a parent's rights are terminated involuntarily, the state
bears the burden of proof to demonstrate the parent's unfitness by
clear and convincing evidence.25 This high burden of proof is neces19See generally Troxel v. Granville, 530 U.S. 57 (2000); accord In re Clifford K., 619 S.E.2d
at 157; see also Santosky, 455 U.S. at 753-54 (stating that "[e]ven when blood relationships are
strained, parents retain a vital interest in preventing the irretrievable destruction of their family
life. If anything, persons faced with forced dissolution of their parental rights have a more critical need for procedural protections than do those resisting state intervention into ongoing family
affairs. When the State moves to destroy weakened familial bonds, it must provide the parents
with fundamentally fair procedures.").
20 In re Cesar L., 654 S.E.2d at 381 (emphasis in original) (quoting W. VA. CODE § 49-13(o) (1999) (Repl. Vol. 2004)).
21 In re Dejah, 607 S.E.2d 843, 847 (W. Va. 2004).
22 Id.
23 Troxel, 530 U.S. at 89.
24 Whiteman v. Robinson, 116 S.E.2d 691, 696 (W. Va. 1960).
25 See Santosky v. Kramer, 455 U.S. 745, 754 (1982) (citing Mathews v. Eldridge, 424 U.S.
319, 335 (1976) ("[Tjhe nature of the process due in parental rights termination proceedings
turns on a balancing of three factors: the private interests affected by the proceedings; the risk of
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sary because the rights of natural parents to control the care, custody,
and management of their child do not evaporate solely because they
have not been model parents or have lost temporary custody of their
child to the state.26 "Even when blood relationships are strained, parents retain a vital interest in preventing the irretrievable destruction
of their family life." 27
B.

Federal Mandates Governing the Termination of ParentalRights

In addition to respecting the constitutional protections afforded
to families and abiding by the requisite state statutory schemes for
termination of parental rights, state agencies and courts are charged
with abiding by the federal mandates associated with proceedings
involving child welfare.2" The Adoption Assistance and Child Welfare
Act ("CWA") was enacted to reform America's foster care program,
create a federal adoption assistance program for children with special
needs, and reinforce the preexisting child welfare service program. 9
A number of years later, Congress passed the federal Adoption and
Safe Families Act to correct numerous problems caused by CWA and
to refocus the mandate on the health and welfare of children.3"
1. Adoption Assistance and Child Welfare Act ("CWA")
In 1980, Congress enacted, and President Carter signed into law,
the Adoption Assistance and Child Welfare Act ("CWA"). 3 1 Under
the CWA, for a state to be eligible for federal matching funds for foster care expenditures, the state must have a plan for providing child
welfare services approved by the Secretary of Health and Human Sererror created by the State's chosen procedure; and the countervailing governmental interest supporting use of the challenged procedure.")).
26 See id. at 753.
27 Id.
28 See Adoption Assistance and Child Welfare Act, Pub. L. No. 96-272, 94 Stat. 500 (1980)
(codified as amended in scattered sections of 42 U.S.C.); see also Adoption and Safe Families
Act of 1997, Pub. L. No. 105-89 §101, 111 Stat. 2115 (codified as amended in scattered sections of
42 U.S.C.).
29 John T. Woolley & Gerhard Peters, Adoption Assistance and Child Welfare Act of 1980:
Statement on Signing H.R. 3434 Into Law, THE AMERICAN PRESIDENCY PROJECT, http://www.
presidency.ucsb.edu/ws/index.php?pid=44597.
30 See generally Libby S. Adler, The Meanings of Permanence: A Critical Analysis of the
Adoption and Safe Families Act of 1997, 38 HARV. J. ON LEGIS. 1 (2001).
31 Adoption Assistance and Child Welfare Act, Pub. L. No. 96-272, 94 Stat. 500 (1980)
(codified as amended in scattered sections of 42 U.S.C.).
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vices ("HHS").32 The state plan must provide that, "in each case, reasonable efforts will be made (a) prior to the placement of the child in
foster care, to prevent or eliminate the need for removal of the child
from his home, and (b) to make it possible for the child to return to
his home. ' 33
CWA was designed to promote family preservation and reunification. 34 It sought to end the stagnation and indecision of keeping children in foster homes by requiring states to make reasonable efforts to
reunite families.35 CWA mandated that agencies make reasonable
efforts to keep children with their biological families; if they were
removed, CWA required reasonable efforts to return the children.3 6
However, critics charged that the CWA caused problems to arise in
termination of parental rights proceedings because the requirement
that an agency take "reasonable efforts" was not adequately defined
by Congress and thus failed to provide any method for measuring an
agency's efforts.37 This vague standard failed to create meaningful
limits, left states' discretion unchecked, and ultimately resulted in children remaining in foster care for extended periods of time.38
2.

Federal Adoption and Safe Families Act

In response to the problems created by the CWA, Congress
sought to clarify the problematic "reasonable efforts" standard and
address concerns that the CWA encouraged states to go too far in
32 Adoption Assistance and Child Welfare Act, Pub. L. No. 96-272, 94 Stat. 500 (1980)
(amending 42 U.S.C. § 671(b) to provide that "in any case in which the Secretary finds, after
reasonable notice and opportunity for a hearing, that a State plan which has been approved by
the Secretary no longer complies with the provisions of subsection [requiring reasonable efforts]
...the Secretary shall notify the State that further payments will not be made to the State under
this part, or that such payments will be made to the State but reduced by an amount which the
Secretary determines appropriate .... ).
33 Adoption Assistance and Child Welfare Act, Pub. L. No. 96-272, 94 Stat. 500 (1980)
(amending 42 U.S.C. § 671(a)(15)).
34 See Adoption Assistance and Child Welfare Act, Pub. L. No. 96-272, 94 Stat. 500 (1980)
(codified as amended in scattered sections of 42 U.S.C.) (describing the Act as "An Act to
establish a program of adoption assistance, to strengthen the program of foster care assistance
for needy and dependent children, to improve the child welfare, social services, and aid to families with dependent children programs, and for other purposes").
35 Kathleen S.Bean, Reasonable Efforts: What State Courts Think, 36 U. TOL. L. REv. 321,
324 (2005).
36 Adoption Assistance and Child Welfare Act, Pub. L. No. 96-272, 94 Stat. 500 (1980)
(amending 42 U.S.C. § 671(a)(15)).
37 Bean, supra note 35, at 325.
38 Id.
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attempting to preserve parent-child relationships.3 9 In adopting the
federal Adoption and Safe Families Act ("ASFA") in place of the
CWA, children's health and safety became the central concern in termination of parental rights adjudications. In line with the ASFA's
new focus, finality and permanency became the primary importance in
child custody determinations.4 ° The ASFA establishes the "health and
safety of the child" as the paramount public policy concern; consequently, Congress removed the requirement that states provide "reasonable efforts" to reunite families and allows the states to decide
whether reunification efforts serve the goals of the ASFA. 4' As a
result of this shift in focus, courts have made efforts to keep children
out of "legal limbo" by reaching a permanent decision on custody and
control as quickly as possible.4 2
II.

TERMINATION OF PARENTAL RIGHTS IN WEST VIRGINIA

In West Virginia, where In re Cesar L. was litigated, a parent's
rights can be terminated involuntarily or the parent can voluntarily
relinquish his rights.43 The state's statutory scheme dictates the circumstances under which a parents' rights can be terminated and the
procedures that the parent or the intervening state agency must follow.44 Despite the apparent finality of termination proceedings, the
legislature has created small windows of opportunity that allow courts
to modify dispositional orders, which govern the child's custody, care,
39 Section 101 of ASFA is titled "Classification of the Reasonable Efforts Requirement"
and the section explains what is to be considered when determining reasonable efforts and when
reasonable efforts are necessary. Adoption and Safe Families Act of 1997, Pub. L. No. 105-89,
§ 101, 111 Stat. 2115 (amending 42 U.S.C. § 671).
40 Adoption and Safe Families Act of 1997, Pub. L. No. 105-89, § 101, Il1 Stat. 2115
(amending 42 U.S.C. § 671(a)(15)(A) to provide that "in determining reasonable efforts to be
made with respect to a child, as described in this paragraph, and in making such reasonable
efforts, the child's health and safety shall be the paramount concern.").
41 Adoption and Safe Families Act of 1997, Pub. L. No. 105-89, § 301(a), 1ll Stat. 2115
(amending 42 U.S.C. § 1320a-9(a)(3)(B)).
42 "Legal limbo" refers to the situation faced by many children, where the court grants a
temporary placement or the child's custody status continues to be litigated in the courts. See,
e.g., In re C.S.M., 805 P.2d 1129, 1131 (Colo. Ct. App. 1990); In re A.M., 22 P.3d 185, 193 (Mont.
2001); State ex. rel. State Office for Servs. to Children and Families v. Chapman, 8 P.3d 243, 248
(Or. Ct. App. 2000); O.R. v. Dep't of Children & Family Servs., 979 So.2d 1105, 1100 (Fl. Dist.
Ct. App. 2008).
43 W. VA. CODE §§ 49-6-5, 49-6-7 (2008).
44 See generally W. VA. CODE § 49, art. 6 (titled "Procedure in Cases of Child Neglect or
Abuse").
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and control, in subsequent procedures.4" In addition, West Virginia
courts have recognized that the relationship established between a
parent and child is significant, and therefore have allowed for visitation after the termination of parental rights.4 6
A.

Voluntary and Involuntary Termination

Pursuant to West Virginia Code Section 49-6-7, a parent can petition for their parental rights to be voluntarily terminated. 47 The statute sets forth the procedure a parent must follow to relinquish their
parental rights, stating that "[a]n agreement of a natural parent in termination of parental rights shall be valid if made by a duly acknowledged writing, and entered into under circumstances free from duress
and fraud."48 Alternatively, parents can have their rights terminated
against their will and without consent. 49 If the West Virginia Department of Health and Human Resources ("DHHR") or another "reputable person" believes that a child is being neglected or abused, the
department or person may petition the court for termination of parental rights if they believe that termination is necessary and in the best
interests of the child."
West Virginia Code Chapter 49, Article 6, Sections 1 through 6,
detail the procedures required to involuntarily terminate parental
rights in cases of child neglect or abuse.5 ' Section 49-6-1 sets out the
first step of child abuse and neglect proceedings by stating the requirements of the initial petition filed when an individual believes that a
child is being abused or neglected. 2 The statute states in pertinent
part:
The petition shall allege specific conduct including time and place,
how such conduct comes within the statutory definition of neglect or
abuse with references thereto, any supportive services provided by the
department to remedy the alleged circumstances and the relief sought.
§ 49-6-6 (2008).
See, e. .g., In re Christina L., 460 S.E.2d 692 (W. Va. 1995).
47 W. VA. CODE § 49-6-7 (2008).
48 Id.
49 Id. § 49-6-5.
50 Id. § 49-6-1.
51 Id. §§ 49-6-1 to -6.
52 Id. § 49-6-1.
45 W. VA. CODE
46
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Upon filing of the petition, the court shall set a time and place for a
hearing and shall appoint counsel for the child. 3
After such petition is filed, the court must determine, based on
the evidence presented by the petitioner, whether the child in question is in fact being abused or neglected. 4 The court's findings must
be based upon conditions existing at the time of the filing of the petition and proven by clear and convincing evidence. 5 Subsequent to an
abuse or neglect finding, the court is charged with deciding the ultimate disposition of the child. 56 Pursuant to Section 49-6-5, the court is
required to terminate parental rights "[u]pon a finding that there is no
reasonable likelihood that the conditions of neglect or abuse can be
substantially corrected in the near future and, when necessary for the
welfare of the child ....

Because the consequences of a decision to terminate parental
rights are so severe, West Virginia courts have noted that achieving
finality in such decisions is vital to guarding the wellbeing of the children so affected.5 8 The court achieves the desired finality by requiring
that the parent-child relationship be completely severed.5 9 This cessation of rights in turn "facilitates the child's permanent placement and/
or adoption., 6° This finality requirement also coincides with the
ASFA's goal of securing permanency for children and discouraging
the state from keeping children wrapped up in court proceedings for
longer than necessary.

53 W. VA. CODE

§ 49-6-1 (2008).

54 Id. § 49-6-5.
55 Id. The court conducts a dispositional hearing, allowing evidence to be presented by the
petitioner and the parent regarding the best interests of the child.
56 When deciding the disposition of a child under W. VA. CODE § 49-6-5 (2008), the court
can (1) dismiss the petition for termination, (2) refer family members to a community agency for
needed assistance and dismiss the petition, (3) return the child to the home under supervision of
DHHR, (4) order terms of supervision to assist the family to terminate the parent's parental
rights, (5) award temporary custody to the state department, child welfare agency, or other suitable person, or (6) terminate parental rights.
57 W. VA. CODE § 49-6-5 (2008).
58 In re Cesar L., 654 S.E.2d 373, 382 (W. Va. 2007).
59
60
61

Id.
Id.
See Adler, supra note 30, at 8.
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Post-Termination Visitation

Stemming from the acknowledgment of the severity of parental
rights termination and the recognition of the importance of familial
ties, courts in West Virginia have allowed parents to maintain visitation with their children even after their parental rights have been terminated.62 West Virginia courts have long recognized that when
parental rights are terminated due to neglect or abuse, appropriate
circumstances may arise that require the court to consider whether
continued visitation or other contact with the abusing parent is in the
best interest of the child. 63 The main consideration in awarding posttermination visitation is whether the parent and child share a close
emotional bond.' The evidence in favor of visitation must indicate
that such continued contact would not be detrimental to the child's
well being and would be in the child's best interest.65 The West Virginia Supreme Court of Appeals has noted, however, that this posttermination visitation should be seen as a right of the child and not a
right granted to the parent.6 6 Stated more specifically, "it is the right
of the child to continued association with those with whom he shares
an emotional bond which governs the decision. ' 67 Moreover, the
court explains that post-termination visitation should be limited to circumstances in which the visitation arrangement will not unreasonably
interfere with the future permanent placement of the child.68
C.

The Problem of Standing to Modify Dispositions

Once a biological parent's rights are terminated, the legislature
has adopted a statute allowing certain individuals and entities the
right to petition for a modification of the child's dispositional order.69
This motion for modification is limited to situations where there has
been a material change in circumstances or some other egregious circumstance exists that would justify reinstating a parent's rights, chang62 See In re Christina L., 460 S.E.2d 692 (W. Va. 1995).
63 Id. at 700.

64 In re Alyssa W., 619 S.E.2d 220, 224 (W. Va. 2005) (stating that post-termination visitation may be important to the child's emotional well-being).
65 In re Austin G., 648 S.E.2d 346, 353 (W. Va. 2007) (quoting Syllabus Point 5, In re
Christina L., 460 S.E.2d 692 (W. Va. 1995)).
66 In re Christina L., 460 S.E.2d 692, 701 n.9 (W. Va. 1995).
67 In re Alyssa W., 619 S.E.2d 220, 224 (W. Va. 2005) (quoting In re Billy Joe M, 521
S.E.2d 173, 177 n.10 (W. Va. 1999)).
68 State ex rel. Amy M. v. Kaufman, 470 S.E.2d 205, 214 (W. Va. 1996).
69 W. VA. CODE § 49-6-6 (2008).
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ing the custody arrangement, or awarding post-termination visitation
rights."0 It is important to note that modification will not be granted
after the child subject to the dispositional order has been adopted.7'
West Virginia Code Section 49-6-6 states:
Upon motion of a child, a child's parent or custodian or the state
department alleging a change of circumstances requiring a different
disposition, the court shall conduct a hearing pursuant to section two
of this article and may modify a dispositional order...
The introductory clause of the statute - "upon motion of a child,
child's parent or custodian or the state department ... " - designates
which parties have standing to file a motion for modification.72
Although this clause seems unambiguous at first glance, in cases
where a parent's legal rights have been terminated by the court, the
question of who has standing to file such motions becomes increasingly problematic. To whom does the statute refer when it designates
"a child's parent" if the child has not been adopted? The definition
the court uses for the word parent, therefore, becomes dispositive as
to who will have standing to petition for modification of the disposition of the child in question.
III.

POST

TERMINATION VISITATION AND MODIFICATION

The cases of In re Christina L. and In re Cesar L. both involve
parental rights termination proceedings. First, the Supreme Court of
Appeals of West Virginia addressed the issue of post-termination visitation in In re Christina L. Following this determination, the court
reached the issue of standing for the purposes of filing a petition for
modification of a dispositional order.
A.

Foundation Laid by In Re Christina L.

The West Virginia Supreme Court of Appeals has held that when
parental rights are terminated due to neglect or abuse, circuit courts
may, in appropriate cases, consider whether continued visitation or
70 Id.
71 Id.

72 Id. Standing is defined by Black's Law Dictionary as "a party's right to make a legal
claim or seek judicial enforcement of a duty or right."

BLACK'S LAW DICTIONARY (8th ed.

2004). In addition, there is also third party standing, which is defined as standing "held by someone claiming to protect the rights of others." Id.
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other contact with the abusing parent is appropriate subsequent to
termination.73 In In re Christina L., the lower court terminated a
mother's parental rights to her daughter and son and authorized their
adoptions.74 The mother appealed the court's decision to terminate
her parental rights and the denial of her right to visitation with the
children after the termination of her rights.7 5 On appeal, the Supreme
Court of West Virginia recognized that a close emotional bond
between a parent and a child might exist even when parental rights
are terminated, and continued visitation or other contact may be in
the best interests of the child.76 To warrant continued visitation, the
court found that evidence must indicate that such visitation or continued contact would not be detrimental to the child's well being and
would be in the child's best interests.7 7 Furthermore, the court noted
that this post-termination visitation should be seen as a right of the
child and not a right granted to the parent.7 8
B.

In re Cesar L.
1. Procedural and Factual Background

Tameka gave birth to her son, Cesar, on February 23, 2005." 9 No
more than two weeks later, the West Virginia Department of Health
and Human Resources ("DHHR") filed an emergency petition
requesting that Cesar's care and custody be immediately transferred
to the DHHR because Tameka's rights to three older children had
been involuntarily terminated. 8' The circuit court awarded DHHR
temporary care and custody of Cesar by an order entered March 3,
2005. In June of that year, DHHR placed Cesar in his aunt's care and
custody. 8'
Following Cesar's placement, DHHR filed an amended petition
alleging that "Cesar was an abused and/or neglected child based upon
the fact that he tested positive for marijuana and amphetamines at the
73 In re Christina L., 460 S.E.2d 692, 701 (W. Va. 1995).
74 Id. at 695.

75 Id.
76 Id. at 701.
77 Id.

78 Id. at 701 n.9.
79 In re Cesar L., 654 S.E.2d 373, 376 (W. Va. 2007).
80 Tameka's parental rights to her three older children were terminated due to "various
aggravated circumstances" including abandonment and her incarceration on felony charges. Id.
81 Id.
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time of his birth."8 2 The court found that Cesar was indeed an abused
and neglected child.83 Following this adjudicatory hearing, Tameka
was arrested and incarcerated on an unrelated warrant.84 While incarcerated, Tameka voluntarily relinquished her parental rights with the
assistance of counsel." In a November 30, 2005, circuit court hearing,
Tameka presented her relinquishment petition and requested the
court permit her to have post-termination visitation rights with
Cesar.8 6 The circuit court accepted her decision to relinquish her
parental rights and granted the motion for post-termination visitation
subject to a determination of Cesar's best interests and at the discretion of Cesar's current caregiver, his aunt.8 7
Within a year of relinquishing her rights, Tameka filed a motion
pursuant to West Virginia Code Section 49-6-6 requesting that the circuit court modify Cesar's disposition order.8 8 In support of her
request, Tameka asserted that she had been released from incarceration and that she wished to be reunited with her son.8 9 The circuit
court conducted a hearing and issued its order denying her request for
modification. 9 The circuit court determined that because Tameka
had voluntarily relinquished her parental rights to her son, she did not
have standing to request a modification of his disposition under the
West Virginia Code, which states that the only persons who may make
a motion for change in disposition are "a child, a child's parent or
custodian or the state department,"9 ' Tameka appealed the circuit
court's finding.
On appeal, Tameka argued that the circuit court erred by finding
that she did not have standing to request a modification of Cesar's
disposition. 92 In support of her argument, Tameka suggested that
Sections 49-6-6 and -7 should be read independently of one another to
allow parents who have voluntarily relinquished their parental rights
82 Id. at 377.
83 Id.
84 Id.

85 In re Cesar L., 654 S.E.2d 373, 377 (W. Va. 2007).
86 Id.
87 Id.
88 Id.
89 Id.
90 Id.

91 In re Cesar L., 654 S.E.2d 373, 377 (W. Va. 2007).
92 Id.
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to request modification of their children's dispositional orders.93
Tameka argued that the circuit court's interpretation of Section 49-6-7
improperly eliminated her right as Cesar's natural parent to request
relief pursuant to Section 49-6-6. 94
Similarly, DHHR agreed with Tameka's contention that the circuit court erred by finding she did not have standing to petition for
modification under Section 49-6-6."5 DHHR claimed that the court's
interpretation of Section 49-6-6 creates an undue "procedural barrier"
ultimately requiring those parents who voluntarily relinquish their
parental rights to prove that their relinquishments were obtained by
fraud or duress before they can move for modification to demonstrate
a change in circumstances and be reunited with their children.9 6
2.

Supreme Court of Appeals of West Virginia's Decision

Ultimately, the Supreme Court of Appeals ruled that Tameka no
longer had standing to move for modification of the disposition of her
son. 97 The court began its analysis by focusing on statutory construction and the meaning of the word "parent" as it relates to the modification statute. 98 In deciding on the appropriate definition of the word
"parent," the court found that for purposes of Section 49-6-6, "parent" means the biological or natural father or mother of a child, the
adoptive father or mother of a child, or the legal guardian of a child. 99
However, after defining the term "parent," the court moved on to
discuss the finality of termination proceedings, stating that West Virginia courts consider a termination or relinquishment of parental
rights as achieving the ultimate cessation of the parent-child relationship. The court noted that "[w]hen an individual's parental rights
have been terminated the law no longer recognizes such individual as
a 'parent' with regard to the child or children involved in the particular termination proceeding.""1 ° Subsequently, the court held that a
final order terminating an individual's parental rights, whether
entered pursuant to voluntary or involuntary termination procedures,
93
94
95
96

Id. at 379.

Id.
Id.
Id.

97 In re Cesar L., 654 S.E.2d 373, 379 (W. Va. 2007).
98 Id.
99 Id. at 380.
100 id. at 383.

2009]

STANDING IN THE WAKE OF IN RE CESAR

L.

completely severs the parent-child relationship and results in the law
no longer recognizing the individual as a 'parent."'"
3.

Justice Albright's Concurrence

By his own description, Justice Albright filed a very adamant dissent as to the scope and rationale employed by the majority of the
court. 10 2 Although he agreed with the Supreme Court of Appeals'
ultimate conclusion, he strongly disagreed with certain dicta and its
implications regarding standing of parents in future cases where
parental rights are terminated.'013 Justice Albright took special issue
that the majority "[saw] fit to unreasonably extend its decision to facts
not before the Court.""' He believed that in the majority's zeal to
entirely eliminate the possibility that a biological parent might seek
modification of a decision involuntarily terminating his parental right,
the court wrongly established a new point of law. 05 Consequently,
Justice Albright found that the majority overlooked constitutional
limitations, ignored legislative intent, and disregarded prior post-termination visitation rulings of this court.10 6 He referred specifically to
the portion of the majority opinion that reads, "A final order terminating a person's parental rights, as the result of either an involuntary
termination or a voluntary relinquishment of parental rights, completely severs the parent-child relationship," thus denying such parents standing to seek modifications.0 7
Instead of pertaining only to actions involving voluntary relinquishment, like In Re Cesar L., Justice Albright found fault in the
majority opinion because it unreasonably broadened the scope of its
opinion to include both voluntary and involuntary termination of
parental rights cases.'0 8 Justice Albright further found that the majority improvidently failed to adhere to the long recognized tenet that the
court shall entertain and decide only those matters fairly arising from
the record.' 0 9
in' Id. at 382.
102 Id. at 387 (Albright, J., concurring in part, dissenting in part).
103 In re Cesar L., 654 S.E.2d 373, 387 (W. Va. 2007) (Albright, J., concurring in part, dissenting in part).
104 Id.
105 Id. at 387-88.
106 Id.
107 Id. at 387.
108 Id.
109 In re Cesar L., 654 S.E.2d 373, 387 (W. Va. 2007).
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The issue of modification of involuntary termination dispositions
was not raised in the facts of the present case, and the issue was not
properly developed before the court through brief and argument. As
a result, Justice Albright deemed the majority's decision ill-considered
and fatally flawed. 110
IV.

HOLDING OF IN

RE CESAR L.

INCORRECTLY INTERPRETS THE

MODIFICATION STATUTE AND IS OVERBROAD IN SCOPE

The Supreme Court of Appeals analysis in In re Cesar L. is
flawed due to its misinterpretation of the modification statute
employed by Tameka. Furthermore, the court erred in including
involuntary termination of parental rights in its holding, because
doing so extends the opinion beyond the proper scope of the record
and the question before the court.
A.

The Court Incorrectly Interprets the Statutory Language in the
Modification Statute to Deny Standing to Tameka

Ordinarily, the term "parent" is not considered vague or ambiguous. However, within the realm of domestic relations law and particularly parental rights termination, the term parent may not be as clearcut as it appears. Specifically, in In Re Cesar L., the court faced the
issue of how to interpret the term "parent" in a statute for modification of a child's disposition subsequent to parental rights termination."1 According to the introductory clause of Section 49-6-6, the
modification of the child's disposition can only be sought by those
individuals expressly named in the statue. 1 2 The statute only permits
"a child, a child's parent or custodian, or the West Virginia Department of Health and Human Resources" to enter a petition for modification. 1 3 The statute itself does not, however, include a definition of
the term "parent," nor is a definition included in the child welfare
chapter of the West Virginia Code containing the statute.
The Supreme Court of Appeals of West Virginia has stated that
the "cardinal rule" of statutory interpretation is to start by identifying
14
the legislative intent expressed in the promulgation of the statute.
110 Id. at 388-89.
III Id. at 379 (majority opinion).
112 W. VA. CODE § 49-6-6 (2008).

113 In re Cesar L., 654 S.E.2d at 380 (citing W. VA. CODE § 49-6-6 (1977) (Repl. Vol. 2004)).
114 In re Clifford K., 619 S.E.2d 138, 146 (W. Va. 2005).
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To that end, the court has recognized that "[t]he primary object in
construing a statute is to ascertain and give effect to the intent of the
Legislature.""' 5 Where the legislature has failed to provide a statutory
definition for a word used in one of its enactments, the common, ordinary meaning and significance is to be had for their general and
proper use." t6 Moreover, when statutes relate to the same subject
matter they should be read and applied together so that the intent of
the legislature is expressed by the entirety of the enactment." 7
In the present case, the majority in In re Cesar L. determined that
the statutory language of Section 49-6-6 was facially plain.",8 However, the court pointed out that because the parties were in dispute
over the precise meaning of the word "parent" the court would have
to determine its proper meaning." 9 In defining the term "parent," the
court relied on the definition for "parent" provided by the West Virginia legislature in the statutes criminalizing child abuse. In that context, "parent" refers to the biological mother or father of a child, or
the adoptive mother or father of a child. 2 ' In addition, the court
looked to how the court defined the term parent for the purposes of
Rule 3(j) of the West Virginia Rules of Procedure for Child Abuse
and Neglect Proceedings.'
In Rule 3(j) the term "parent" is defined
'
as "the child's natural parent(s), custodian(s) or legal guardian(s)."122
Although the court recognized that neither of these definitions were
directly on point, or identical in their definitions, it found the definitions instructive in discerning the intent of the statute at issue. 23 In
reconciling these two definitions, the court found that for the purposes
of Section 49-6-6, "'parent' means the biological or natural father or
father or mother of a child; or the legal
mother of a child; the adoptive
' 24
guardian of the child.'
115 Id. at 146 (quoting Smith v. State Workmen's Comp. Comm'r, 219 S.E.2d 361 (W. Va.

1975)).
116 In re Cesar L., 654 S.E.2d at 380 (quoting State v. Gen. Daniel Morgan Post No. 548,
V.F.W., 107 S.E.2d 353 (W. Va. 1959)).
117 State Workmen's Comp. Comm'r, 219 S.E.2d at 365 (internal citation omitted).
118 In re Cesar L., 654 S.E.2d at 380.
119 Id.

120 Id. (citing W. VA. CODE § 61-8D-1(7) (1988) (Repl. Vol. 2000) (emphasis added)).
121 Id. (citing W. VA. R. PROC. FOR CHILD ABUSE AND NEGLECT PROCEED. 1).
122 Id.
123 Id.

124 In re Cesar L., 654 S.E.2d 373, 381 (W. Va. 2007).

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:3

At this point in the analysis, the court's inquiry should have
ended. Once the term in dispute is properly defined under the confines of statutory construction, the court should use that definition and
apply it within the facially plain statute. According to DeVane v. Kennedy, "where the language of a statutory provision is plain, its terms
should be applied as written and not construed." ' Therefore, the
court should not seek to determine the legislature's intent, but apply
the statute as is.
However, the Supreme Court of West Virginia did not end its
inquiry. After defining the term "parent," the court went on to determine whether a parent who has voluntary relinquished his parental
rights retains his status as "parent" after such relinquishment. 26 The
court looked to Section 49-6-7, the voluntary relinquishment statute,
employed by Tameka in the instant case. 127 The court read this statute
in conjunction with the modification statute to determine if Tameka
retained her status as "parent. 1 ' 28 The court held that a final order
terminating a person's parental rights, as the result either of an involuntary termination or a voluntary termination, like that in Tameka's
case, completely severs the parent-child relationship, and as a conse' 129
quence, the law no longer recognizes such person as a "parent."
At the beginning of the court's inquiry, it defined the term "parent" in a way that is both consistent with the ordinary meaning of the
term parent and coincides with other related enactments of the West
Virginia legislature. 30 However, it is unclear why a court that pained
to define the term "parent" as including the biological parent of the
child subsequently rejected the definition by adding an additional
layer of analysis. If following the legislature's intent is the court's
goal, it is counterproductive for the court to disregard the legislature's
intended definition of the term "parent." Tameka still is, and always
will be, Cesar's natural and biological mother. Her relinquishment of
parental rights may have operated to sever her legal status as a parent,
but it cannot be said that she is no longer Cesar's birth parent. If the
125 DeVane v. Kennedy, 519 S.E.2d 622, 632 (W. Va. 1999) (citing Walker v. West Virginia
Ethics Comm'n, 492 S.E.2d 167 (W. Va. 1997); State v. Jarvis, 487 S.E.2d 293 (W. Va. 1997); State
v. Epperly, 65 S.E.2d 488 (W. Va. 1951)).
126 In re Cesar L., 654 S.E.2d 373, 381 (W. Va. 2007).
127 Id.
128 Id.

Id.
130 "Parent" means the biological or natural father or mother of a child; the adoptive father
or mother of a child; or the legal guardian of the child.
129
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legislature intended to exclude the biological and natural parent from
petitioning the court for modification of their child's disposition, the
legislature would, by reasoning of the majority, have indicated the
intent for a more narrow interpretation of the word "parent." Justice
Albright correctly states, "[t]he majority wrongly rebuffs that clear
legislative intent in order to announce a judicially created social policy
that closes the door in child abuse and neglect cases to modification
by any natural parent, including those whose parental rights are invol31
untarily terminated by judicial degree.'
Therefore, the court should have used the definition determined
at the beginning of its inquiry, which includes biological parents, and
applied that definition to the plain language of the statute. Thus,
Tameka would have standing to file a petition for modification of her
son Cesar.
B.

The Court's Decision Reaches Beyond the Proper Scope of the
Facts on the Record

In addition to the court's misinterpretation of the modification
statute, the dissent correctly points out that the majority unreasonably
extends its decision beyond the facts presented before the court. 132 In
re Cesar L. only presented the issue of standing subsequent to a parent's voluntary relinquishment of their parental rights. 33 However,
the court's holding finds that both parents whose rights were terminated voluntarily and those whose rights were terminated involuntarily are precluded from filing petitions for modification of their child's
disposition.' 3 4
According to Section 4, Article VIII, of the West Virginia Constitution, "[w]hen a judgment or order of another court is reversed, modified or affirmed by the court, every point fairly arising upon the
record shall be considered and decided."' 35 The Supreme Court of
West Virginia strictly enforces this provision of the Constitution by
entertaining and deciding only those matters fairly arising from the
record of the court below. 36 In In re Cesar L., the court contradicted
131 In re Cesar L., 654 S.E.2d at 388 (Albright, J., concurring in part, dissenting in part).
132 Id. at 387.
133 Id. at 377 (majority opinion).
134 Id. at 382.
135 W. VA. CONST. art. 8, § 4 (1872).
136 State v. Comstock, 70 S.E.2d 648, 662-63 (W. Va. 1952) (finding that unless the issue
fairly arises upon the record the court is not at liberty to consider it); State v. Bosley, 218 S.E.2d
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this doctrine by extending its ruling to parents whose rights have been
involuntarily terminated. Rather than solely restricting the standing
of those individuals whose parental rights have been voluntarily terminated, like Tameka, the court expands the scope of its holding.
Because the issue of involuntary termination was not raised as an
issue before the court in brief or argument, it was improper for the
court to consider involuntary termination at all.
One could argue that the court properly included involuntary terminations because the real issue before the court was termination of
parental rights in general. However, this approach fails to recognize
the marked differences between voluntary and involuntary terminations.t37 In cases of voluntary termination, parents give or submit
their written informed consent to the court and make a conscious
choice to relinquish the rights to their child.138 In contrast, parents
whose rights are involuntarily terminated have their rights terminated
against their will. Therefore, if the state initiates a termination proceeding, it is seeking not to merely infringe on an individual's fundamental liberty interest, but to "end" that right.139 Thus, "[i]f the State
prevails, it will have worked a unique kind of deprivation . . .. A
parent's interest in the accuracy and justice of the decision to terminate his or her parental status is, therefore, a commanding one."14
Based on the aforementioned differences, it would be illogical to treat
the two groups as comprising the same general category. Consequently, the In re Cesar L. holding should have been limited in scope
to those individuals who voluntary terminated their parental rights.
C. Conflict with the Holding in In re Christina L.
Justice Albright's opinion also addressed the potential conflict
created between the present holding and the holding of In re Christina
L.14 1 He found that the majority inappropriately omitted from its
analysis the precedent set by In re Christina L.142 The earlier case, as
894, 897-98 (W. Va. 1975) (stating that the court would not hear issues complained of due to
their absence from the record).
137 Santosky v. Kramer, 455 U.S. 745 (1982) (emphasizing the procedural protections
needed in cases of involuntary termination of parental rights).
138 W. VA. CODE § 49-6-7 (2008).
139 Santosky, 455 U.S. at 759.
140 Id.
141 In re Cesar L., 654 S.E.2d 373, 388 (W. Va. 2007) (Albright, J.,
concurring in part, dissenting in part).
142 Id.

2009]

STANDING IN THE WAKE OF IN RE CESAR

L.

previously mentioned, involved granting visitation after a parent's
rights to their biological child were severed.1 43 The Supreme Court of
Appeals of West Virginia in In re Christina L. recognized the strong
emotional bond that can exist between a parent and his child even
after termination, and allowed the parent to visit with his child after
his parental rights had been terminated.1"
While the present court may have found the rationale for
allowing post-termination visitation in In re Christina L. as evidence
of the weight afforded to maintaining familial relationships, the court
did not improperly omit In re Christina L. from its analysis. Justice
Albright incorrectly characterizes the recognition of a strong emotional bond between parent and child as a determination dispositive of
the issue of standing presented in In re Cesar L. 145 While the cases
both pertain to termination of parental rights, the court is addressing
different legal issues altogether.
Furthermore, in In re Christina L., the court specifies that the
post-termination visitation granted should be viewed as a right of the
child, not as a right established for the parent. 46 In contrast, the right
to standing at issue in In re Cesar L. should be viewed as a right of the
parent; namely, the ability to seek modification of his child's custody
arrangement. Although these rights may be seen as tied by virtue of
the parent-child relationship, they are separate rights, granted to different individuals.
Therefore, consideration of the holding of In re ChristinaL. is not
necessary when evaluating issues of standing for individuals seeking to
modify a child's dispositional order.
V.

IMPLICATIONS FOR FUTURE CASES INVOLVING TERMINATION
OF PARENTAL RIGHTS

The effect of the holding in In re Cesar L. is to prevent biological
parents from ever seeking a modification of the order detailing the
care, custody, and control of their child. Without considering the
potential changes in circumstances that may occur over time, the
court's decision precludes a biological parent from maintaining standing or any ability to affect the future of their offspring. In reaching
143 In re Christina L., 460 S.E.2d 692, 701 (W. Va. 1995).
144 In re Cesar L., 654 S.E.2d. at 388 (Albright, J., concurring in part, dissenting in part).
145 In re Christina L., 460 S.E.2d at 700-01.
146 Id. at 701 n.9.
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this conclusion, however, the court fails to take into consideration the
reality facing the children whose natural parents' rights have been terminated. The stark reality is that these children may spend the rest of
their childhood in the foster care system awaiting adoption or other
permanent placement. In light of the real potential for parents to
change their circumstances and the high burden that courts require be
met prior to granting a change in disposition, West Virginia is overly
cautious in precluding the opportunity for the biological parents to file
for modification.
It can be argued that the approach taken by majority in In re
Cesar L. makes the adoption process more efficient by reducing possible barriers 4 7 to permanent placement in cases where children have
been victims of abuse and neglect. However, this efficiency might not
result in a custody arrangement in the best interest of the child. The
court stresses the importance of the finality of the decision to terminate parental rights, focusing on the wellbeing and stability interests
of the child. However, the court makes the fatal assumption that termination of parental rights will invariably benefit the child in the long-

run. 148
The court fails to recognize that the window of opportunity created by the modification statute may allow for a parent to be reunited
with their child after ameliorating the circumstances leading to the
original cause of termination.149 It is possible that a parent whose
rights have been terminated could, over time, effect a change in their
lifestyle and ability to parent that would support amending the decision to terminate their rights. For example, in the case of In re George
Glen B., Jr., the Supreme Court of Appeals of West Virginia upheld
the circuit court's finding that parents whose rights were previously
terminated, "substantially remedied the circumstances surrounding
[their] prior terminations."' 50 The circuit court explained that the par147 These possible barriers refer to the problem of "legal limbo" mentioned earlier. If the
child's disposition is still being litigated in the courts, it may become increasingly difficult for the
child to find a permanent placement.
148 See Santosky v. Kramer, 455 U.S. 745, 765 (1982) (rebutting the assumption that termination is always in the best interests of the child; stating that even while a child's home may be
imperfect, permanent removal from the home will not necessarily improve the child's welfare).
149 The statute for modification, W. VA. CODE § 49-6-6 (2008), only allows for the disposition of a child to be modified prior to placement with adoptive parents. Once a child has been
placed in a permanent adoptive home, the modification statue is no longer available to any
party. Id. § 49-6-5a.
150 532 S.E.2d 64, 69 (W. Va. 2000).
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ents were able to establish a stable home that provided appropriate
shelter and environment, show their ability to provide appropriate
parenting, and provide nurturing suitable to their child's
development. 5 '
By precluding parents from petitioning for a change in their
child's disposition, a court using the Cesar L. view of the law is taking
an affirmative step to close the door that the legislature left open. The
court's approach can also be interpreted as shying away from reality
by failing to recognize the difficulties associated with finding a permanent placement for a child whose parents' rights have been terminated. Whether the court is willing to recognize it, some children may
never be candidates for adoption because of their age, mental or physical disability, race, or a host of other reasons. Unfortunately for
some children, they will simply languish in foster care for an extended
number of years or until the reach adulthood.15 2
It is estimated that approximately 500,000 children are currently
in the foster care system. 53 Although the number varies from one
year to the next, each year roughly 287,000 children leave foster
care. 154 Research shows that in 2005, about half of the children exiting
the foster care system were in care for less than a year; however, this
also means that about half of children remained in the system for
longer periods of time. 155 Of these children, a significant portion
remains in foster care year after year, with the typical child spending
more than two years in foster care. 156 Furthermore, it is estimated
that only about 18 percent of children are adopted out of the foster
care system. 5 7 In contrast, more than half of the children are
151 Id.

152 In re Cesar L., 654 S.E.2d 373, 388 (W. Va. 2007) (Albright, J., concurring in part, dissenting in part).
153 THE PEW CHARITABLE TRUSTS, TIME FOR REFORM:

Too MANY BIRTHDAYS IN Fos-

CARE (2007), http://www.pewcenteronthestates.org/uploadedFiles/Time%20for%20Reform
%20Too%2OMany%20Birthdays%20in%20Foster%2OCare.pdf.
154 Id. Most children leave foster care in one of four ways: (1) they return to the care of
their parents, (2) they are adopted, (3) they are placed with a family through guardianship, often
with relatives, or (4) they age out of foster care at age 18 or older, meaning they never received a
permanent placement. Id.
TER

155 Id.

(citing ADOPTION AND FOSTER CARE ANALYSIS REPORTING SYS., U.S. DEP'T OF

HEALTH AND HUMAN SERVS., THE AFCARS REPORT: PRELIMINARY FY 2005 ESTIMATES AS OF

SEPTEMBER 2006, at 13 (2006), http://www.acf.hhs.gov/programs/cb/statsresearch/afcars/tar/
reportl3.htm).
156 Id.
157 Id.
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returned to their birth parents or caregiver. 15 8 Applying these statistics to Tameka's case suggest the outlook for Cesar is pretty bleak.
With only about an 18 percent chance of adoption, and no possibility
of returning to his birth parent, the likelihood that Cesar will remain
in foster care for an extended period of time is extremely high.
Furthermore, the court's decision to deny parents like Tameka
standing fails to consider the difficulty of prevailing on such petitions.
"A natural parent seeking to overturn a termination decision [or modify an existing order] has an exceptionally heavy burden to overcome
in proving... fitness to be a parent, the validity of the claimed change
in the parent's errant ways and finally, the lodestar-that the change
would be in the best interests of the child."' 5 9 Simply because a parent
is granted standing to file for modification of the dispositional order,
does not ensure that her petition will be successful. The filing of the
petition is only the first step in the process. The court still remains
responsible for evaluating the petition, taking into consideration the
best interests of the child and the fitness of the parent in question.
Therefore, a substantive check still exists preventing unfit parents
from regaining custody of their biological children.
CONCLUSION

In a perfect world, West Virginia's modification statute would
explicitly specify who shall be entitled to maintain standing to file a
petition to modify an order regarding the care, custody, and control of
a minor. However, until the West Virginia legislature makes further
enactments or modifies the statute to clarify the ambiguity of the term
"parent," the West Virginia courts cannot be certain as to how the
statute should be employed.
With the precedent now established by In re Cesar L., parents
who have had their parental rights terminated, whether voluntarily or
involuntarily, do not have any recourse or ability to change the disposition of their biological child. 6 ' The small window that the legislature created by adopting a modification statute has now been closed
to all parents whose rights have been terminated.' 6 ' Because the
158 Id.

159In re Cesar L., 654 S.E.2d 373, 388 (W. Va. 2007) (Albright, J., concurring in part, dissenting in part).
160 Id. at 382.
161 W. VA. CODE § 49-6-6 (2008).
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Supreme Court of Appeals of West Virginia no longer recognizes a
biological parent as a "parent" after termination proceedings, not
even a significant change in circumstances will merit reinstatement of
a parent's rights. Although the court's ruling was made in the interest
of finality and, arguably, in an effort to fulfill the goals of the AFSA,
the court's sweeping and overbroad ruling unnecessarily removes the
opportunity for any modification regardless of the warrant of future
circumstances. The court's decision to shut the door to future modifications of custody and visitation arrangements, despite some children's relatively small chance of adoption, indicates that the court has
failed to fully consider the ramifications of their ruling.
A proper interpretation of the statute in question would allow
biological parents to maintain standing to modify their child's disposition, even in cases where their parental rights have been involuntarily
terminated. If the best interests of the child are still in fact the main
goal of abuse and neglect proceedings, allowing the biological parent
an ongoing opportunity to improve their life and ability to properly
parent their biological child can only be viewed in a positive light.

