INTERPRETING IN THE PUBLIC INTEREST:
How MACEY'S CANON CAN RESTORE ECONOMIC LIBERTY
Ezra B. Hood*

I shall be told in this place, that those who are to tax us are our Representatives. To this I answer, that there is no real check to prevent
their ruining us .

.

. The only semblance of a check is the negative

power of not re-electing them. This, Sir, is but a feeble barrier when
their personal interest, their ambition and avarice come to be put in
contrast with the happiness of the people. All checks founded on anything but self-love, will not avail.'

INTRODUCTION

Every citizen's right to pursue a lawful occupation lies among the
casualties of Progressivism's Twentieth-Century ascent. Once a hallmark of common law,2 this economic liberty-essentially individualized protection of the right to contract-is largely a forgotten civil
right today, buried under decades of commercial regulation, occupational licensing, and extraordinary judicial deference to the political
process.3
This Comment joins the counter-chorus seeking to restore the
right to earn a living to its native station among "fundamental" rights,
* J.D. candidate 2009, George Mason University School of Law. Thanks to Ilya Somin,
Derek Bottcher, the Institute for Justice, and to my very patient wife. All mistakes are my own;
please send comments or corrections to ezrahood@live.com.
1 Patrick Henry, see DEBATES AND OTHER PROCEEDINGS OF THE CONVENTION OF VIRGINIA, CONVENED AT RICHMOND, ON MONDAY THE 2ND DAY OF JUNE,

OF DELIBERATING ON THE CONSTITUTION RECOMMENDED
TION

(1788), reprinted in

1788,

FOR THE PURPOSE

BY THE GRAND FEDERAL CONVEN-

THE ANTI-FEDERALIST: WRITINGS BY THE OPPONENTS OF THE CONSTI-

TUTION 322 (Herbert J. Storing ed., University of Chicago 1985) (1788).
2 Timothy Sandefur, The Right to Earn A Living, 6 CHAP. L. REV.

207, 218-27 (2003);

Michael J. Phillips, Entry Restrictions in the Lochner Court, 4 GEO. MASON L. REV. 405, 407

(1996).
3 BERNARD H. SIEGAN, ECONOMIC LIBERTIES AND THE CONSTITUTION 178-79 (2d ed.
2006); see also Sandefur, supra note 2, at 253-54. Many state constitutions and jurisprudence are
slightly more friendly to economic liberties. Id. at 259-60.
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constitutionally insulated from majorities.4 It urges more searching
judicial review of economic legislation, the better to protect the right
to pursue an honest occupation.
To make its case, this Comment marshals elements from public
choice economics-the study of politics with economists' tools.' Public choice models "deromanticize" the subjects of their examination:
government and politics.6 A critical look into the workings of our
majoritarian government reveals that its political processes often lead
anywhere but toward the interest of the public at large. 7 Disturbingly,
the modern legal formulation for protecting many of our civil rights,
among them economic liberty, is simply to trust these unsavory political processes to protect them.8
After sketching the sea change in the level of legal protection
given to economic liberty in the Twentieth Century and the political
philosophy that propelled that transformation in Part I, this Comment
outlines several of the best known tenets of public choice theory in
Part II and uses them in Part III to analyze two recent economic liberty cases, Craigmiles v. Giles and Powers v. Harris. Part IV surveys
4 This Comment distinguishes the economic liberty of pursuing an honest occupation from
the much newer, progressive rights of "participation" or "right to a livelihood." See Sandefur,
supra note 2, at 254. For a sympathetic explication of the progressive versions of the right, see
Eduardo M. Pefialver, Review, Restoring the Right Constitution?, 116 YALE L.J. 732, 744-45
(2007) (reviewing RANDY E. BARNETT, RESTORING THE LOST CONSTITUTION: THE PRESUMPTION OF LIBERTY (2004)).
5 Daniel A. Farber & Philip P. Frickey, The Jurisprudenceof Public Choice, 65 TEX. L.
REV. 873 (1987), reprinted in MAXWELL L. STEARNS, PUBLIC CHOICE AND PUBLIC LAW, READINGS AND COMMENTARY 8 (1997).

6 William N. Eskridge, Jr., Politics Without Romance: Implicationsof Public Choice Theory
for Statutory Interpretation,74 VA. L. REV 275, 275-76 (1988); see also Gordon Tullock, Foreword to WILLIAM C. MITCHELL & RANDY T. SIMMONS, BEYOND POLITICS: MARKETS, WELFARE, AND THE FAILURE OF BUREAUCRACY xiii-xiv (1994).
7 For brief explanations of this thesis, see, e.g., Eskridge, supra note 6, at 285-89; Maxwell L.
Stearns, The Public Choice Case Against the Item Veto, 49 WASH. & LEE L. REV. 385, 399-415
(1992); see also MITCHELL & SIMMONS, supra note 6, at 49-63, 129-39.

8 Thus the hornbook rule that some civil rights receive only as much protection from legislative encroachments as the rational basis test can afford; see, e.g., FCC v. Beach Commc'ns, 508
U.S. 307, 313-14 (1993) ("In areas of social and economic policy, a statutory classification that
neither proceeds along suspect lines nor infringes fundamental constitutional rights must be
upheld against equal protection challenge if there is any reasonably conceivable state of facts
that could provide a rational basis for the classification. Where there are plausible reasons for
Congress' action, our inquiry is at an end ....
The Constitution presumes that, absent some
reason to infer antipathy, even improvident decisions will eventually be rectified by the democratic process and that judicial intervention is generally unwarranted no matter how unwisely we
may think a political branch has acted." (internal citations and quotations omitted)).
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some of the arguments for and against more rigorous judicial review
of economic legislation and proposes a modified version of Professor
Jonathan Macey's canon of statutory construction that would preserve
economic liberty in the face of majoritarian political processes. Part V
treats the broader issue of faith in majorities in light of a public choice
understanding of majoritarian politics. This Comment concludes that
economic liberties are better protected from majorities than by them.
I.

ECONOMIC LIBERTY LosEs JUDICIAL PROTECTION

Because modern American jurisprudence readily protects only
those rights it can read in the text of the Constitution, unenumerated
rights, like the right to make a living, are only as safe as a legislature
sees fit. Once understood to lie in the Privileges and Immunities
clauses of the Constitution,9 many of these unenumerated rights effec-

tively were ousted from the Constitution in the 1930s in order to make
room for the modern regulatory state.' 0 This Part examines the rise of
rational basis review for cases about unenumerated liberties and
explores how a legislature can be a weak foundation for protecting

unenumerated liberties.
A.

Non-fundamental Rights Face Rational Basis Review

Under modern constitutional law, courts protect individual liberties more or less rigorously, depending on whether or not they are
considered "fundamental."" This ordering of freedom places greater

weight on those liberties that specifically are mentioned in the Constitution, like freedoms of speech and equal protection of races. 2 The

losers in this ordering of rights are the unenumerated rights. Because
9 The Constitution has two, and they are similarly named. The Privileges and Immunities
1; the Privileges or Immunities Clause is U.S. CONST. amend.
Clause is U.S. CONST. art. 4, § 2, cl.
XIV, § 1, cl.2. This Comment need not distinguish between them.
10 SIEGAN, supra note 3, at 108-10.
11 For discussion of this rubric of carefully protecting some liberties while others go practically unnoticed, see JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW § 10. 6
(7th ed. 2004); BARNETT, supra note 4, at 224-34.
12 The basis for this paradigm is the famous "Footnote Four" in United States v. Carolene
Products Co., 304 U.S. 144, 153 (1938), which asserts that laws specifically prohibited by the
Constitution, or restricting political processes, or those directed at "discrete and insular minorities" ought to receive greater scrutiny than those laws that restrict other kinds of liberties. See
NOWAK & ROTUNDA, supra note 11, §§ 11.4, 11.5. Footnote Four has received a great deal of
attention in academic and legal literature. For a list, see PAUL BREST ET AL., PROCESSES OF
CONSTITUTIONAL DECISION MAKING, CASES AND MATERIALS 518 n.ll (5th ed. 2006).
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they are nowhere explicitly listed in the Constitution, they receive lit-

tle recognition from the Supreme Court under the fundamental/nonfundamental rights doctrine.13
B.

How Were Unenumerated Rights Protected Before the 1930s?

Where then might one find redress for the abridgment of these
"lesser" rights? Historically, these everyday rights were defined
extremely broadly; like the right to enter into contracts, to marry
one's sweetheart, to pursue an occupation, to travel, to raise children

bilingually, or to do any lawful activity.14 The framers considered
even mundane tasks like eating a particular food or wearing a particular hat to be personal liberties worthy of the state's protection."
Timothy Sandefur tracks one such unenumerated right-the right
to pursue an honest occupation-from medieval England to its statutory incarnation in the Statute of Monopolies in 1623, and into American law. 16 Professor Randy Barnett follows the Founders' conception
of economic liberty to the Constitutional convention, where several
delegates urged adopting a clause protecting the "privileges and
immunities" of citizens as a shorthand for protecting their right to
make everyday decisions in choices momentous to mundane, without
government interference.17 The delegates argued that rights were
unlimited and that it was impossible to list them all, let alone include
18
them in the Constitution for protection.

13 NOWAK & ROTUNDA, supra note 11; BARNETT, supra note 4.

14 Blackstone defined individual liberties not as a defined set, but rather as "that residuum
of natural liberty, which is not required by the laws of society to be sacrificed to public convenience." WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND: A FACSIMILE OF
THE FIRST EDITION OF 1765-1769, at 125 (Univ. of Chi. Press ed. 1979) (1765) (spelling modern-

ized). Blackstone considered restrictions on liberty to require justification-preciselythe opposite of the current legal doctrine where liberties from regulations and restrictions must be
justified!
15 BARNETr, supra note 4, at 54-60. Almost unbelievably, the liberty simply to eat what
one wishes is no longer considered a liberty in "progressive" American jurisdictions; thus the
fight over trans-fats in New York City and Boston. See Ray Rivera, New York City Reintroduces
Calorie Rule, N.Y.TIMES, Oct. 25, 2007, at B1; Stephen Smith & Tania deLuzuriaga, Boston
Moves Toward Trans Fats Ban: Rule to Take Effect Later this Year if OK'd, B. GLOBE, Jan. 11,
2008, at B1.
16 The statute was Sir Edward Coke's project and represented a culmination of his defense
of economic liberty. Sandefur, supra note 2, at 212-15.
17 BARNETT, supra note 4, at 60-68.

18 Associate Justice Bushrod Washington (the Founder's nephew) made perhaps the most
famous attempt to list these rights while riding circuit in Pennsylvania in Corfield v. Coryell, 6 F.
Cas. 546, 551-52 (C.C. Pa. 1823):
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Professor Barnett follows this wide conception of individual liberties from the Constitutional Convention through the Fourteenth

Amendment's legislative history, demonstrating that the phrase "privileges and immunities" was intended to cover that wide latitude of

liberty in which unenumerated rights dwell, thereby giving them Constitutional protection twice over.' 9 As long as courts recognized the
wide scope of the phrase "privileges and immunities," American citizens had a champion against legislative infringements of these rights.
However, in The Slaughter-House Cases, the Supreme Court

effectively wrote the Privileges or Immunities Clause out of the Constitution shortly after the ratification of the Fourteenth Amendment.20
After Slaughter-House, legal protection of the full breadth of individual unenumerated rights shifted from its intended source-the Privileges or Immunities Clause-to the Due Process Clause of the

Fourteenth Amendment.21 This new matrix for protecting unenumerated individual liberty never was a seamless doctrinal fit;2 it relied on

The inquiry is, what are the privileges and immunities of citizens in the several states? We
feel no hesitation in confining these expressions to those privileges and immunities which
are, in their nature, fundamental; ... What these fundamental principles are, it would
perhaps be more tedious than difficult to enumerate. They may, however, be all comprehended under the following general heads: Protection by the government; the enjoyment
of life and liberty, with the right to acquire and possess property of every kind, and to
pursue and obtain happiness and safety; subject nevertheless to such restraints as the
government may justly prescribe for the general good of the whole. The right of a citizen
of one state to pass through, or to reside in any other state, for purposes of trade, agriculture, professional pursuits, or otherwise; to claim the benefit of the writ of habeas corpus;
to institute and maintain actions of any kind in the courts of the state; to take, hold and
dispose of property, either real or personal; and an exemption from higher taxes or impositions than are paid by the other citizens of the state; may be mentioned as some of the
particular privileges and immunities of citizens ....
See also BARNEt-t, supra note 4, at 56-57. See also Christopher R. Green, The Original Sense of
the (Equal) Protection Clause: Subsequent Interpretation and Application, 19 GEO. MASON U.
Civ. RTs. L.J. (forthcoming 2009) (notes 165-66 and accompanying text) (showing how the framers of the Fourteenth Amendment maintained this understanding of the Privileges or Immunities
Clause).
19 U.S. CONST. art. IV, § 2, cl.1; U.S. CONST. amend. XIV, § 1, cl.2; BARNErr, supra note
4, at 53-67.
20 See Rina Martinez, Casenote, Saenz v. Roe: The Court Breathes New Life into the Privileges or Immunities Clause More than a Century After Its "Slaughter," 10 GEO. MASON U. CIv.
R-ts. L.J. 439, 440-43 (2000); Sandefur, supra note 2, at 234-41.
21 Randy E. Barnett, Foreword: What's So Wicked About Lochner? 1 N.Y.U. J. L. & LiuERTY 325, 331-32 (2005).
22 When the Supreme Court determined to locate an individual right to privacy in the Due
Process Clause of the Fourteenth Amendment, it cited from Bushrod Washington's list of privileges and immunities for authority and support, but avoided direct mention of the Privileges or
Immunities Clause. Griswold v. Connecticut, 381 U.S. 479, 484 (1965) (citing Poe v. Ullman, 367
U.S. 497, 541 (Harlan, J.,
dissenting) ("However it is not the particular enumeration of rights in

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:2

the doctrine of substantive due process,23 which has never outrun
whispers of bastardy.2 4

The expansive view of unenumerated individual rights' constitutional underpinnings ultimately lost expression in American jurisprudence when the Supreme Court succumbed to political pressure to
constitutionalize the New Deal. 25 Because extensive government regulations restrict the range of choices citizens may legally make, 26 economic regulation necessarily displaces individual economic liberties.2 7

In a series of cases in the mid-1930s and early 1940s, the Supreme
Court confronted this dilemma, and in the face of intense political
pressure, abdicated its reviewing role over large swaths of law.28
Developing the doctrine that courts are incompetent to weigh
social and economic legislative actions, 29 the Court upheld state reguthe first eight Amendments which spells out the reach of Fourteenth Amendment due process,
but rather, as was suggested in another context long before the adoption of that Amendment,
those concepts which are considered to embrace those rights 'which are ... fundamental; which
belong.., to the citizens of all free governments."' (quoting Corfield v. Coryell, 6 F. Cas. 546,
551 (C.C.Pa. 1823)))).
23 See NOWAK & ROTUNDA, supra note 11, § 11.7 ("[T]here was no real break in the use of
a subjective test for finding individual rights and liberties following the 1937 renouncement of
substantive due process . . . This has lead to confusing opinions when the Justices have
attempted to give different justifications for actions that were simply a form of substantive due
).
process. A most notable example of this confusion is Griswold v. Connecticut ....
24 For example, John Hart Ely, clerking for Chief Justice Warren during the Griswold case,
wrote to the Chief Justice, "[Tihe Constitution says nothing about any such [privacy] right ....
With all respect, it seems to me that Mr. Justice Harlan's opinion in Poe boils down to a statement that he does not like the Connecticut law. This vague, 'outrage' approach to the Fourteenth Amendment constitutes, in my opinion, the most dangerous sort of 'activism."' JOHN
HART ELY, ON CONSTITUTIONAL GROUND 280 (1996). Ely lodged another very famous criti-

cism of substantive due process-calling it Lochnering-in John Hart Ely, The Wages of Crying
Wolf: A Comment on Roe v. Wade, 82 YALE L.J. 920, 944-45 (1973).
25 SIEGAN, supra note 3, at 110.
26 Bruno Leoni takes this logic one step further, arguing that "a reduction in the number of
matters in regard to which people are to be represented does definitely result in a corresponding
increase in the number of matters in regard to which people can make free decisions as individuals without being 'represented' at all."

BRUNO LEONI, FREEDOM AND THE LAW 20 (Liberty

Fund 1961).
27 Justice Holmes spent his most significant opinions on the Court arguing for the reinterpretation of the Constitution to make room for the burgeoning progressive doctrines of paternal
social legislation. His dicta and dissents became the basis for the New Deal Court's capitulation
to Progressivism in the 1936 term. Sandefur, supra note 2, at 245-46.
28 BREST ET AL., supra note 12, at 511 (quoting ROBERT MCCLOSKEY, THE AMERICAN

SUPREME COURT 113 (1960 rev. ed. 1994)); for a view of the Court's political savvy about other
issues around 1937, see id. at 894.
29 Nebbia v. New York, 291 U.S. 502, 537 (1934) ("If the laws passed are ... neither arbitrary nor discriminatory, the requirements of due process are satisfied, and judicial determina-
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lations, including minimum prices for milk,3" evasion of certain contracts,31 and minimum wages for women3 2 in the face of constitutional
challenges.
C.

The Logic of Rational Basis: Naked Majoritarianism

Each of these New Deal cases turned on essentially the same
legal theory: a "rational" legislature's acts are necessarily constitutional,33 and by extension, only voters-not courts-may check a legislature's rational acts through elections.34
This reasoning was not new to the Court in the 1930s. In 1887,
Woodrow Wilson urged "large and unhampered discretion" be given
to non-elected government workers.35 He believed that disinterested
civil servants-bureaucrats-could improve the market if given power
over it.36 In 1905, Justice Harlan argued that "[i]f there be a doubt as
to the validity of a statute ...the courts must keep their hands off,
leaving the legislature to meet the responsibility for unwise legislation. '3 7 Justice Holmes took this theory that courts are not a check or
tion to that effect renders a court functus officio.... And it is equally clear that if the legislative
policy be to curb unrestrained and harmful competition by measures which are not arbitrary or
discriminatory it does not lie with the courts to determine that the rule is unwise. With the
wisdom of the policy adopted, with the adequacy or practicability of the law enacted to forward
it, the courts are both incompetent and unauthorized to deal.").
30

Id.

31 Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398 (1934); Olsen v.Nebraska, 313 U.S.
236 (1941) (upholding a legislated cap on the fees an employment agency could collect from an
employee).
32 West Coast Hotel v. Parrish, 300 U.S. 379 (1937).
33 Blaisdell, 290 U.S. at 447-48 ("Whether the legislation is wise or unwise as a matter of
policy is a question with which we are not concerned..."); West Coast Hotel, 300 U.S. at 399
("The adoption of similar requirements by many States evidences a deep-seated conviction both
as the presence of the evil and as to the means adapted to check it. Legislative response to that
conviction cannot be regarded as arbitrary or capricious, and that is all we have to decide.");
United States v. Carolene Products, 304 U.S. 144, 152 (1938) ("[T]he existence of facts supporting the legislative judgment is to be presumed, for regulatory legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless in the light of the facts
made known or generally assumed it is of such a character as to preclude the assumption that it
rests upon some rational basis within the knowledge and experience of the legislators.").
34 See, e.g., United States v. Butler, 297 U.S. 1, 79 (1936) (Stone, J., dissenting) ("For the
removal of unwise laws from the statute books appeal lies not to the courts but to the ballot and
to the processes of democratic government."); West Coast Hotel, 300 U.S. at 400 ("The community may direct its law-making power to correct the abuse which springs from their selfish disregard of the public interest.").
35 MITCHELL & SIMMONS, supra note 6, at 30-31.
36 Id.

37 Lochner v. New York, 198 U.S. 45, 68 (1905) (Harlan, J., dissenting) (emphasis added).
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balance to the legislature even further, asserting his "strong belief that
... the right of a majority to embody their opinions in law" should not
be restricted by courts.3 8 These progressive notions contrasted sharply
with the Founders' belief that majorities could be wrong; in the progressive worldview, right and wrong are themselves defined by majority vote.3 9
D.

Our Anti-Majoritarian Founders

The Founding Fathers would have abhorred Justice Holmes'
strain of naked majoritarianism ° At the Constitutional Convention,
Roger Sherman asserted, "[tihe people immediately should have as
little to do as may be about the Government. They want information
and are constantly liable to be misled."'" Elbridge Gerry agreed, calling the evils the states recently had experienced the effect of an
"excess of democracy."42 Later he called too much suffrage as bad for
democracy as too little.43 George Mason cautiously agreed that the
states "had been too democratic."4 4 Edmund Randolph argued that a
check was needed against the susceptibility of the states' governments
toward the "turbulence and follies of democracy."45 Gouverneur
38 Id. at 75 (Holmes, J., dissenting). Justice Holmes' fidelity to majoritarianism was
profound. Professor G. Edward White, a Holmes biographer, said of the Justice, "truth was the
equivalent of majoritarian prejudice at any point in time. [Holmes] defined it to Learned Hand
as 'the majority vote of that nation that can lick all others."' G. Edward White, Justice Holmes
and the Modernization of Free Speech Jurisprudence:The Human Dimension, 80 CAL. L. REV.
391, 439 (1992).
39 Id., see also BREST ET AL., supra note 12, at 516-17.
40 See Stephen Macedo, Majority Power, Moral Skepticism, and the New Right's Constitution, in ECONOMIC LIBERTIES AND THE JUDICIARY 120-26 (James A. Dorn & Henry G. Manne

eds. 1987); SIEGAN, supra note 3, at 71 (noting Madison's, Jefferson's, and Hamilton's respective
distrust of excessively powerful legislatures). For a discussion of John Adam's distaste for pure
democracy, see JAY WINIK, THE GREAT UPHEAVAL: AMERICA AND THE BIRTH OF THE MODERN WORLD, 1788-1800, at 511-12 (2007), and RUSSELL KIRK, THE CONSERVATIVE MIND: FROM

BURKE TO ELIOT 108 (7th ed. 1995) (summarizing and then quoting Adams' writings "neither
can moral liberties endure if democracy by unchecked by other social interests; for that matter,
pure democracy destroys itself, for want of wisdom and moderation, and ends in despotism.
'Where the people have a voice, and there is no balance, there will be everlasting fluctuations,
revolutions, and horrors, until a standing army, with a general at its head, commands the peace,
or the necessity of an equilibrium is made appear to all, and is adopted by all.'").
41 JAMES MADISON, NOTES OF DEBATES IN THE FEDERAL CONVENTION OF 1787, at 39 (W.
W. Norton 1987) (1920).
42 Id.
43 Id. at 73.

44 Id. at 39.
45 Id. at 42.
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Morris said that "if the [Senate] is to be dependent" on a democratically elected lower house, then "we are better without it," because it
would suffer from a "servile complaisance to the democratic
[branch]."46
James Madison warned the delegates against the danger of equal
suffrage allowing power over the government to "slide into the hands"
of poor agrarians who might have "a leveling spirit" and seek to redistribute the country's wealth forcibly.4 7 He later decried the tendency
of "overbearing majorities" to act by "superior force" over the rights
of minorities,48 and pointed out that a minority group's rights are insecure in the face of the majority.49
Madison's skepticism of majority rule stemmed partly from his
tempered (perhaps even cynical) view of mankind. He considered the
majority of society susceptible to "artful misrepresentations of interested men"5 and argued for a constitutionally powerful national executive in part because, being unable to communicate directly with the
populace at large (in the 1790s), he would be unable to win their
hearts and accumulate power over state governments. 51 Such an executive would be protected, by dint of distance, from the influence of
majorities, and correlatively, the populace would be protected from
the executive by that same communication-inhibiting distance. The
federal government, thus constructed, would be insulated from the
corrosive effects of majority rule, while retaining some accountability
to the people through democratic elections.5 2
It is outside of this Comment's scope to inquire into why the
Founders' distrust of majorities and democracy generally was not
maintained by subsequent rulers of the country;53 it is sufficient to
46 Id. at 233.
47 MADISON,

supra note 41, at 194.

48 THE FEDERALIST No. 10, at 72 (James Madison) (Clinton Rossiter ed., 1999) (1961).
49 THE FEDERALIST No. 51, at 320 (James Madison) (Clinton Rossiter ed., 1999) (1961);

SIEGAN, supra note 3, at 64-65. See also infra note 187.
50 THE FEDERALIST No. 63, at 382 (James Madison) (Clinton Rossiter ed., 1999) (1961).

51 THE FEDERALIST No. 49, at 313, No. 45, at 287 (James Madison) (Clinton Rossiter ed.,
1999) (1961). See also THE FEDERALIST No. 17, at 115, No. 27, at 172 (Alexander Hamilton)
(Clinton Rossiter, ed., 1999) (1961).
52 See Steve Simpson, JudicialAbdication and the Rise of Special Interests, 6 CHAP. L. REV.
173, 176 (2003) (describing the power-checking mechanisms of the federal government as
designed to "decreas[e] ...the likelihood that any one faction would gain a foothold").
53 Durable political power is not an unlikely candidate answer. Democrat Al Smith sought
durable political power by merging the newly enfranchised underclass urban Catholic vote to the
leftist "progressive" movement. His successor, Franklin Roosevelt, rode this coalition into the
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note that faith in the wisdom-or at least the correctness-of majorities and of majority rule was deeply present by the time Franklin
Roosevelt threatened to pack the Supreme Court with sympathetic
justices following his landslide victory in 1936."4 The Court heard, and
in its famous Switch in Time, acquiesced by regularly finding New
Deal legislation to be constitutional." This last birth-pang of the
majoritarian regulatory state marked the death of economic liberty in
American law.
II.

PUBLIC CHOICE

TOOLS

The models of legislative, interest group, and public behavior
developed in public choice theory provide a predictive framework by
which one can measure a majoritarian legislature's fidelity to the public interest. The first sub-part of this Part reviews a few of the tenets
of public choice scholarship that have achieved "permanence" in the
field: interest group theory, rent seeking, and the principle of "Baptists and bootleggers."5 6 With these tools, the next sub-part parses two
economic liberty cases that illustrate the irony that in majoritarian
governance, liberty might become a casualty to a legislature's bargains
with private interests. One of these cases embodies the Founders'
worry that majoritarian politics would destroy individual liberty.
A.

Private Interests' Public Power

Interest group theory explains how small groups that are highly
motivated and organized (factions, in Madison's famous terminology;57 economists call them clubs58 ) can obtain benefits from the government that are disproportionately greater than each group's size
should warrant.59 These benefits-direct subsidies, barriers to competitors' entry, price fixing, and detrimental regulation of competiWhite House four times, and famously mid-wifed the American welfare-state. The author
believes that the blunt power that FDR wielded was precisely the sort of majoritarian bludgeon
that the Founding Fathers tried to keep away from the federal government.
54 MITCHELL & SIMMONS, supra note 6, at 19.
55 See supra notes 29-34.
56 Unfortunately, only a cursory treatment must suffice. For a very thorough survey, see
L. STEARNS & TODD J. ZYWICKI, PUBLIC CHOICE CONCEPTS AND APPLICATIONS IN

MICHAEL

LAW (forthcoming 2009) (manuscript on file with the author).
57 See THE FEDERALIST No. 10 (James Madison).
58 DENNIS C. MUELLER, PUBLIC CHOICE Iii 183-86 (Cambridge Univ. Press 2003) (explain-

ing the "theory of clubs").
59 MITCHELL & SIMMONS, supra note 6, at 62-63.
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tors6°-often are more durable than genuine economic superiority,
and also are easier to obtain. 61 Producers of a good that has few substitutes, like crude oil, can more easily obtain governmental benefits
than producers of a good that has many substitutes.62 This explains
both the existence and the durability of the famous OPEC cartel, as
well as the paucity of cartels for common produce, like tomatoes.
Crude oil has few substitutes, while one sort of common produce is
often substituted for another-pears for apples, or peaches for nectarines, for example.
Professor Richard Stroup gives an example of one such special
interest group that arose to protect World War II subsidies for various
kinds of wool production.6 3 These subsidies were funded by tariffs on
imported wool, causing further inflation in domestic prices. 64 The subsidies were dispensed in the form of checks from the government to
supplement the wool producers' revenue from wool sales.65
The wars that prompted the subsidy program ended over 60 years
ago; the military took wool off its list of strategic materials almost 50
years ago.66 But Congress continues to support the program.67 Stroup
describes the subsidy payments today, and the magnified political
effects they purchase: "[t]housands of very small checks are sent to
small growers in every state. Almost half of the 1990 payments were
less than $100. Many of those who receive them are willing to write
letters and to vote for those who support the program. ' '68 Almost half
of the subsidies go to the largest wool producers, however; some 300
producers averaged almost $100,000 in subsidies annually.69 Politi60 George J. Stigler, The Theory of Economic Regulation, 2 BELL J. ECON. & MGMT. Sci. 4-

6 (1971).
61 STEARNS & ZYWICKI, supra note 56, ch. 2, pt. II.B.

62 Stigler, supra note 60, at 4-6.
63 Richard L. Stroup, Political Behavior, in THE CONCISE ENCYCLOPEDIA OF ECONOMICS

(2007), available at http://www.econlib.org/Library/Enc/PoliticalBehavior.html.
64 Id.
65 Id.
66 Id.

67 The subsidies were stopped during the President Clinton's first
term, but sweaterfriendly legislators managed to resuscitate them within a few years. See Gail Collins, Congressional Pork: No matter how hard you fight it, it keeps coming back, THE DALLAS MORNING
NEWS, March 17, 2001, at 31A.

68 Stroup, supra note 63.
69 Id.
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cians count on these main recipients for large campaign contributions
and help with campaign organization.7"
The letters, campaign organization, and contributions produce
political clout-paid for by the higher prices Americans must pay for
wool. There is no counterbalancing opposition to the subsidies
because the subsidy's burden per capita is sufficiently small to evade
notice by the very citizens who fund it. 7 Examining this half of the
equation, Stroup says,
American taxpayers pay only a few dollars per family [just under 42
cents per person in 1990], most were unaware of the program and of
how their elected representatives voted on it. Even though taxpayers
were numerous, and the Wool Act cost them a lot as a group, each
taxpayer lost so little that none had an incentive to become organized
72
or knowledgeable on the topic.

Wool subsidies represent just one among thousands of expressions of a special interest's political power. 73 Where courts are unwilling to check the government's regulatory expansion, regulators grow
susceptible to the individually manipulative desires of small, unopposed74 special interests.75 Patrick Henry was right: without some
70
71

Id.
Walter Gelhorn, The Abuse of Occupational Licensing, 44 U.

CHI.

L.

REV.

6, 16 (1976)

("A well-knit special interest group is likely to prevail over an amorphous 'public' whose members are dispersed and, as individuals, are not in sharp conflict with the organized interest.").
72 Stroup, supra note 63.
73 Federal subsidies go to thousands of industries. Citizens Against Government Waste, a
taxpayer watchdog organization, tallied over 5,000 earmarks in the federal budget for 2009. See
http://www.cagw.org/site/PageServer?pagename=FY09Appropriations. Incredibly, this marks a
sharp decrease from the number of earmarks in recent budgets-including over 11,000 in 2008.
See http://www.whitehouse.gov/omb/earmarks/public-site-preview/2008-appropriations-byagency/summary.html. There were over 13,000 earmarks in the 2005 budget, see http://www.
whitehouse.gov/omb/earmarks/public-site-preview/by-agency/summary.html. See, e.g., Jason
Lee Steorts, Sugar Daddies: How Sugar Interests Rip Off America and Harm the National Interest, NAT'L REV., July 18, 2005, at 34 (exploring and decrying the costly (in the aggregate) subsidies granted American sugar producers), available at http://www.nationalreview.com/issue/
steorts200507110803.asp.
74 Of course, where a countervailing interest organizes in opposition, the equation is radically different. This study deals with unopposed cases, precisely because the kind of regulations
at issue in most occupational licensing regimes are installed largely without organized opposition. For a probing treatment of the "political ignorance" in American majoritarian democracy,
see Ilya Somin, PoliticalIgnorance and the CountermajoritarianDifficulty: A New Perspective on
the Central Obsession of ConstitutionalTheory, 89 IOWA L. REV. 1287 (2004).
75 MITCHELL & SIMMONS, supra note 6, at 62-63.
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check founded on the legislators' self- interest, avarice and ambition
rule the day.76
Each regulation passed for the benefit of one group, like the wool
subsidy and countless others, impinges on the individual liberties of all
other citizens. The irony is that modern courts' reluctance to protect
individuals from these kinds of regulations stems from an avidly professed faith in the very political process that citizen-"clubs" exploit to
wrest beneficial regulations from the government in the first place.77
This perverse result is a public analog to the oft-derided failure of
private markets.7 8 It is a form of non-market failure, or in other
words, government failure.7 9
B.

Rent Seeking

Interest group theory provides prescient insight into rent seeking.
The practice is a form of lobbying.8" When defined economically, lobbying for rents is the expenditure of resources in an attempt to win or
maintain a valuable government-created interest that would not otherwise exist. 8 The interest a lobbyist urges a government to create is
a "rent," or an "economic return ... in excess of [that which] a competitive marketplace would allow."8 2 Rent seekers spend real
resources to achieve and to maintain government sanction of a
monopoly or a cartel.8 3 These expenditures amount to deadweight
losses, because they do not pay for real economic goods. Jonathan
Adler's explanation of rent seeking is unimprovable:
Many firms find it easier to lobby for wealth transfers than to compete
for wealth in an open marketplace. In the regulatory context, rent
seeking typically consists of pursuing government intervention that
76

See Henry, supra note 1.

77 See, e.g., Gonzales v. Raich, 545 U.S. 1, 22 (2005) (trusting individual rights to be pro-

tected to merely "rational" enactments by Congress).
78 Charles Wolf, Jr., Market and Non-Market Failures: Comparison and Assessment, 7 J.
PUB. POL'Y 43 (1987).
79 MITCHELL & SIMMONS, supra note 6, at 39-84, offer an accessible but detailed study of
government failure in the abstract. Case studies follow. The authors come nearest to defining
the phenomenon as six categories of political inefficiencies. Id. at 67.
80 Jonathan H. Adler, Rent Seeking Behind the Green Curtain, 19 REGULATION: THE
REVIEW OF BUSINESS AND GOVERNMENT 26 (1996), available at http://www.cato.org/pubs/
regulation/regvl9n4/vl9n4-4.pdf.
81 Id. at 27.
82 Id.
83 MITCHELL & SIMMONS, supra note 6, at 102-03.
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will provide a comparative advantage to a particular industry. By
restricting entry or reducing output, regulations often reduce competition, create cartels, and increase returns. Thus, tariffs and licensing
restrictions are regulatory measures commonly sought by rent-seekers. Less-direct measures can heighten preexisting comparative
advantages or manufacture a comparative advantage out of incidental
differences in an industrial sector."4
Lobbying is a signature of special interests, and it has been condemned at least since the nation's founding." As outlined in the next
sub-part, professions often seek the rents created by state-mandated
licensing. The licensing regime raises entry costs for newcomers to the
profession and allows the protected practitioners to raise their prices
because low-cost competition is outlawed.8 6
C.

Baptists and Bootleggers

Bruce Yandle defines and analyzes the phenomenon of Baptists
and bootleggers.8" In his words,
[D]urable social regulation evolves when it is demanded by both of
two distinctly different groups. "Baptists" point to the moral high
ground and give vital vocal endorsement of laudable public benefits
promised by a desired regulation. Baptists flourish when their moral
message forms a visible foundation for political action. "Bootleggers"
are much less visible but no less vital. Bootleggers, who expect to
profit from the very regulatory restrictions desired by Baptists, grease
the political machinery with some of their expected proceeds. They
88
are simply in it for the money.
Environmental regulations are rich with Baptists and bootleggers.
Environmentalist groups and politicians-"Baptists"-very loudly
84 Adler, supra note 80, at 27.
85 THE FEDERALIST No. 10 (James Madison).
86 ADAM B. SUMMERS, OCCUPATIONAL LICENSING: RANKING THE STATES AND EXPLORING

THE ALTERNATIVES 11, 22-25 (2007), http://www.reason.org/ps361.pdf.
87 Bruce Yandle, Bootleggers and Baptists in Retrospect, 22 REGULATION: THE REVIEW OF
BUSINESS AND GOVERNMENT (1999), available at http://www.cato.org/pubs/regulation/regv22n3/

bootleggers.pdf. Yandle's original article about Baptists and Bootleggers is Bootleggers and
Baptists-The Education of a Regulatory Economist, 7 REGULATION: AEI JOURNAL ON GOVERNMENT AND SOCIETY 12 (1983), available at http://www.cato.org/pubs/regulation/regv7n3/v7n3-

3.pdf.
88 Id.
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supported the Kyoto greenhouse gas emissions treaty.8 9 Supporting
the same regulations were alternative-energy investors and suppli-

ers-the "bootleggers"-hoping to see demand for their products
boosted by legislative fiat. 90
The Baptist and bootlegger phenomenon presents itself clearly in

occupational licensing-with both species of justification coming from
some of the same people, the industry professionals themselves.
Occupational licensing was a subset of the great progressive push to
regulate society that reached its political apogee in Lyndon Johnson's
Great Society, 91 though by then the effects and morality of the crusade
were vigorously challenged. 9 This analysis of special interests notes
89
90

Id.
Id.

91 LAWRENCE M. FRIEDMAN, AMERICAN LAW IN THE 20H CENTURY 192-98 (2002)
(describing the Great Society as the second and third waves of top-down regulation of American
Society, the first wave cresting with the New Deal).
92 Few discrete episodes better illustrate this counter-push than the most popular (and
probably the only well-remembered) speech from Barry Goldwater's nomination convention, on
October 27, 1964. A few excerpts:
[W]e were told a few days ago by the President [that] we must accept a "greater government activity in the affairs of the people." ... Another voice says that the profit motive
has become outmoded, it must be replaced by the incentives of the welfare state . . .
Senator Clark ... defines liberalism as "meeting the material needs of the masses through
the full power of centralized government." But ... this was the very thing the Founding
Fathers sought to minimize ....
A government can't control the economy without controlling people. And they knew when a government sets out to do that, it must use force
and coercion to achieve its purpose. They also knew, those Founding Fathers, that
outside of its legitimate functions, government does nothing as well or as economically as
the private sector of the economy.
Now, we have no better example of this than the government's involvement in the
farm economy over the last 30 years. Since 1955, the cost of this program has nearly
doubled ....
In the last three years we have spent $43 in feed grain program for every
bushel of corn we don't grow.

At the same time, there has been an increase in the Department of Agriculture
employees. There is now one for every 30 farms in the United States, and still they can't
tell us how 66 shiploads of grain headed for Austria disappeared without a trace....
... Well, now, if government planning and welfare had the answer and they've had
almost 30 years of it, shouldn't we expect government to almost read the score to us once
in a while? Shouldn't they be telling us about the decline each year in the number of
people needing help? The reduction in the need for public housing?
But the reverse is true. Each year the need grows greater, the program grows greater
.... Welfare spending is 10 times greater than in the dark depths of the Depression. We

are spending $45 billion on welfare ....
... Now, do they honestly expect us to believe that if we add $1 billion to the $45
million we are spending.., that poverty is suddenly going to disappear by magic?"
Ronald Reagan, Governor of California, Address on Behalf of Senator Barry Goldwater: A
Time for Choosing (Oct. 27, 1964) (transcript available at http://www.reaganlibrary.com/reagan/
speeches/rendezvous.asp).
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particularly how the "Baptist" and "bootlegger" messages sometimes
come from the same people.
The "Baptist" messages urged regulation to protect the public
from substandard tradesmen. For example, one proponent of state
licensing for barbers argued in 1901 that hastily trained new barbers
were "unable to tell the difference between a filthy disease and a
pimple."9 3
The bootleggers pushing for occupational licensing came from the
ranks of the Baptists-the professionals pushing for licensing of their
own trade in order to limit retail competition. 94 The myriad of ills
conjured up to justify monopoly power for the trade often only thinly
veiled the economic reasoning for the push.95 Thus the very same barber who felt moved enough to complain about the incapacity of poorly
trained barbers to distinguish disease from pimples sought a lucrative
government defense against these junior tradesmen-price fixing and
state licensing for barbers.96 Similarly, an 1880s funeral industry coalition actually combined to "protect" the public from the "evil" of
affordable caskets.9 7
The Baptists and bootleggers that advocated occupational licensing won highly deferential treatment from the Supreme Court in 1889
with the reasoning that licensing could serve the public interest in
safety. 98 After licensing physicians, 99 progressives constructed similar
barriers to entry to a myriad of other occupations.0 °
This was many Americans' first glimpse of California's new movie-star governor acting as a
politician. Goldwater lost the 1964 presidential election 44 states to six-almost as profoundly
as Reagan would win in 1984: 49 states to one. The speech, now called A Time for Choosing, is
considered a classic expression of Reagan-esque conservatism-the political expression of antiprogressivism.
93 Lawrence M. Friedman, Freedom of Contract and Occupational Licensing 1890-1910: A
Legal and Social Study, 53 CAL. L. REV. 487, 499 (1965) (quoting 12 BARBERS' JOURNAL 34

(1901)).
94 Timothy Sandefur, Is Economic Exclusion A Legitimate State Interest? Four Recent

Cases Test the Boundaries, 14 WM. & MARY BILL RTS. J. 1023, 1027 (2006).
95 See, e.g., id.
96 Friedman, supra note 93, at 500.
97 Simpson, supra note 52, at 179.
98 See Edward P. Richards, The Police Power and the Regulation of Medical Practice: A
HistoricalReview and Guide for Medical Licensing Board Regulation of Physicians in ERISAQualified Managed Care Organizations,8 ANNALS HEALTH L. 201, 218 (1999) (recognizing the
deferential legal standard effected in Dent v. West Virginia, 129 U.S. 114 (1889)).
99 Dent v. West Virginia, 129 U.S. 114 (1889).
100 FRIEDMAN, supra note 91, at 25-26 (noting the late 19th century licensing of doctors,
nurses, pharmacists, osteopaths, veterinarians, undertakers, horseshoers, plumbers, and bar-
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ECONOMIC LIBERTY GOES TO COURT

Fortified with the three tools from public choice scholarshipinterest group theory, rent seeking, and the Baptists and Bootleggers
phenomenon-this Part examines two recent and very similar cases
about economic liberty, Craigmiles v. Giles and Powers v. Harris.""'

In each case, the court nominally applied rational basis scrutiny to
nearly identical facts but reached opposite outcomes. Public choice
analysis accurately predicts both the existence and resilience of the
private interest-serving laws under review in both Craigmiles and
Powers. The current legal doctrine that mandates rational basis
review for economic restrictions exposes economic liberty to easily
manipulated majoritarian political protection. Public choice insights
about majoritarian politics show that these processes actually are, in
nearly every instance, no protection at all for economic liberty.
A.

Craigmiles's and Powers's Similar Facts and Law

Both Powers and Craigmiles involved entrepreneurs' Fourteenth
Amendment challenges to state laws that allowed caskets only to be
sold by licensed funeral directors. 2 Each plaintiff argued that its liberty to pursue a lawful occupation was abridged by its respective
state's restrictions on who may sell caskets. 03 Neither states' license
regime for funeral directing was particularly relevant to casket selling."°4 Furthermore, both plaintiffs ran successful casket supply busibers). One study of the 1990 census shows over 800 occupations that are licensed in at least one
state in the Union. See also Morris M. Kleiner, OccupationalLicensing, 14 J. ECON. PERSP. 189
(2000).
101 Craigmiles v. Giles, 312 F.3d 220 (6th Cir. 2002); Powers v. Harris, 379 F.3d 1208 (10th
Cir. 2002). The Institute for Justice, which represented both Mr. Craigmiles and Ms. Powers,
maintains informative webpages about both cases. For Mr. Craigmiles' case, see http://www.ij.
org/index.php?option=comseontent&task=view&id=766&Itemid=165; for Ms. Powers' case, see
http://www.ij.org/economicjliberty/oklahomacaskets/index.html.
102 Craigmiles v. Giles, 312 F.3d 220, 223 (6th Cir. 2002); Powers v. Harris, 379 F.3d 1208,
1213-14 (10th Cir. 2002).
103 Craigmiles, 312 F.3d at 223; Powers, 379 F.3d at 1213-14.
104 See Affidavit of Charles L. Crawford, Craigmiles v. Giles, 110 F. Supp. 2d 658 (E.D.
Tenn. 2000) (No. 1:99-CV-304), 2001 WL 34905205, 11 39, 44, 49 (expert testimony that laws
allowing casket sales only from licensed funeral directors did not serve the customer protection,
health, safety, and environmental purposes averred in the statutes so directing); Craigmiles, 312
F.3d at 223 ("[Sltudents testified that casket and urn issues constituted no more than five percent
of the [license] curriculum. Only 37 of the 250 questions on the Tennessee Funeral Arts Exam
concern funeral merchandising, including various casket options, FTC regulations regarding the
sale of funeral merchandise, and merchandise display."); Powers v. Harris, No. CIV-01-445, 2002
WL 32026155, at *5 (W.D. Okla. Dec. 12, 2002) ("[V]ery little specialized knowledge is required
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nesses, selling coffins to the public for
a fraction of the cost offered by
10 5
home.
funeral
director's
a licensed
Nathaniel Craigmiles sued first, in Tennessee."0 6 Kim Powers
filed her suit in Oklahoma about 18 months later.' v Neither plaintiff
was a licensed funeral director, but both wished to sell caskets to consumers for much less than those offered by licensed funeral directors.1 °8 Both argued that their economic liberties were restricted
irrationally by the states' licensing regimes, thus violating the Fourteenth Amendment's Privileges or Immunities Clause, and other
clauses of the Constitution. 10 9
The Eastern District of Tennessee and the Sixth Circuit both
found that Mr. Craigmiles' economic liberty was constrained irrationally by Tennessee's requirement that casket sellers hold a funeral
director's license." 0 Both courts enjoined the Tennessee state board
of Funeral Directors and Embalmers from shutting down Mr.
Craigmiles' two casket stores."'
Ms. Powers's challenge to Oklahoma's licensing requirements for
casket sellers failed at the Oklahoma District Court because the court
found that a legislature could rationally install a licensing regime for
consumer protection, despite its havoc on the casket market." 2 The
Tenth Circuit affirmed despite its clear distaste for the blatant protec3
tionism engendered by the state's licensing statute."
to sell caskets. Most consumers select caskets based on price and style. Any information a
generally educated person needs to know about caskets in order to sell them can be acquired on
the job. Less than five per cent of the education and training requirements necessary for licensure in Oklahoma pertain directly to any knowledge or skills necessary to sell caskets. As a
result of the substantial mis-fit between the education and training required for licensure and the
education and training required to sell caskets in Oklahoma, people who only wish to sell caskets, if they wish to make in-state sales, are required to spend years of their lives equipping
themselves with knowledge and training which is not directly relevant to selling caskets.").
105 For a description of Nathanial Craigmiles' business, see Ronnie Moore, Court to Hear
Case on Retail Casket Sales, CHA-rrANOOGA TIMES FREE PRESS (Tennessee), Aug. 8, 2000; for
details about Kim Powers' business, see Brief of Petitioner-Appellant, Powers v. Harris, 379 F.3d
1208 (10th Cir. 2004) (No. 03-6014), 2003 WL 24305240, at *14.
106 Craigmiles, 110 F. Supp. 2d at 658.
107 Powers, 2002 WL 32026155, at *1.
108 Craigmiles, 312 F.3d at 222-23; Powers, 379 F.3d at 1213.
109 Craigmiles, 312 F.3d at 224; Br. of Petitioner-Appellant, supra note 105, at *23-24.
110 Craigmiles, 312 F.3d at 229.
111 Id.
112 Powers, 2002 WL 32026155, at *18.
113

Powers, 379 F.3d at 1224.
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Public Choice Analysis of Tennessee and Oklahoma Funeral
Industry License Regimes

How well do the three public choice models predict the cartel
enforcing behavior of the funeral directors' boards of Oklahoma and
Tennessee? The following analysis shows that the public choice predictions are accurate in every particular.
1. Funereal Interests: Benefits to the Cartel, Costs to the
Bereaved
Private interest theory predicts that an industry, like the funeral
industry, will seek to obtain benefits from the government in the form
of barriers to entry, subsidies, and monopoly power."l 4 Funeral directors in Oklahoma and Tennessee proved to be no exception to the
rule.
The funeral directors' cartel in Oklahoma maintains a profitable
and durable monopoly over casket sales." 5 During a recent attempt
to take the monopoly privileges off the books, state representative
Carolyn Coleman said, "the monopoly enjoyed by funeral [homes] has
led to mark-ups between 500 and 800 percent.""' 6 Coleman said her
research indicated that a casket that currently sells for $5,000 could
cost as little as $2,000 if bought directly from a casket maker." 7
Representative Coleman's repeated efforts to break the cartel
have yet to succeed, and they indicate how durable the funeral industry's special state benefits are. A licensed funeral director's economic
strength in the casket market would wither from competition by an
entrepreneur like Kim Powers, who could sell the same caskets for
about half the price that the licensed directors charged." 8
Funeral directors in Tennessee had wrested similar benefits from
their state government. The licensing requirement for casket sales
explicitly was found by the district and circuit courts in Mr.
Craigmiles' case simply to "protect [] licensed funeral directors from
retail price competition."" 9 Price competition was exactly what
See supra, Section II.A.
On the casket monopoly's profitability, see Ray Carter, Casket Sales Bill Dies in
Oklahoma House Committee, J. RECORD LEGIS. REP. (Oklahoma City, OK), Feb. 20, 2003 (noting the funeral directors' monopoly over casket sales costs up to $20 million annually).
116 Carter, supra note 115.
117 Id.
118 Br. of Petitioner-Appellant, supra note 105, at *14.
119 Craigmiles v. Giles, 312 F.3d 220, 227 (6th Cir. 2002).
114
115
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Nathaniel Craigmiles offered Tennesseans. He sells identical caskets
at one fourth the cost of those licensed funeral directors offer in Chattanooga. "We sell it for $800, and they sell it for $3,200," Mr.

Craigmiles said in July

1999.121

Other funeral entrepreneurs and state

legislators did not support Craigmiles's liberty to operate his business.
Rather, he won it in court, against all odds. His case remains perhaps
the only appellate case in modern American jurisprudence to favor
economic liberty over a state regulation using rational basis review.
The public choice model of private interest government very
accurately portrays the impetus and durability behind the licensing
laws at issue in Powers and Craigmiles. Professors Maxwell Stearns
and Todd Zywicki describe how industries seek government benefits
when economic benefits are difficult to obtain and maintain.1 21 In the
face of such steep price competition in coffin sales, the funeral industry in Tennessee had, and in Oklahoma still has, a protector in the
state legislature.
Public choice theory predicts Representative Coleman's difficulties in opening the casket sales market to industry outsiders. From
within the industry, there is a strong incentive to maintain the occupational licensing regime because that regime props up prices for funerals and funeral products. Those funeral directors who might oppose
the licensing laws risk social opprobrium from their professional
peers. This risk is potentially the highest barrier of all to entry into
the industry.
Legislators also have high incentives to support the licensing
regime. Those legislators who oppose the licensing laws risk losing
supporting lawmakers' beneficial votes on other issues. Thus, opposing legislators must abandon the fight to outlaw the cartel or risk losing their capacity to marshal a majority of their colleagues' support for
other issues.

22

Finally, the funeral directors' cartel accurately reflects public
choice's model of interest group theory describing the inverse correlation between the elasticity of demand for a product and the profitabil120 Moore, supra note 105.
121 STEARNS & ZYWICKI, supra note 56, at ch. 2.II.B.
122 See, e.g., Carter, supra note 115 (reporting the second defeat of the competition enhancing proposal in three years); Matthew Mosk, Md. Mortuary Law Has GuardianAngel: Delegate
Thwarts Efforts to Ease Limits, WASH. POST, Jan. 4, 2006, at B5 (detailing another state's funeral
industry's similar efforts and success).
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ity of a licensing regime for the product's producers. 123 Few products
have demand as inelastic as caskets! Thus the presence of a licensing
regime for casket sales is entirely consonant with the public choice
model for government by private interest.
2. The Funeral Industry Seeks Rents
The public choice model of interest group influence in government predicts interest groups will spend resources to seek and maintain state-created monopoly rents. The funeral industry follows the
model exactly. The funeral directors' associations wine and dine the

legislatures in their states. 124 The industry even resorted to seedy
measures to dissuade attempts to alter it. During his challenge to the
funeral industry's cartel status, Mr. Craigmiles' shop windows regu-

larly were smashed;2 5 "[h]is physical safety has been threatened, and
of how the court rules
funeral thugs have warned him that regardless
1 26
he will not sell caskets in Tennessee.
The resources that the funeral industries in both Oklahoma and

Tennessee spend to maintain their monopoly privileges are not spent
on economically productive activities, like providing public access to
cheaper funeral products. Rather, those resources-economic rentsare wasted on non-productive activities, or in the parlance of public
choice, "dissipated."

123 Stigler, supra note 60, at 14.
124 See Ray Carter, Casket Seller Sues Okla. in Federal Court Over Licensing Act, J.
RECORD (Oklahoma City, OK), Mar. 15, 2001 (noting that the Oklahoma funeral industry

"hosted an event for lawmakers on Feb. 20[,]" 2003, and also Representative Coleman's observation that "the funeral industry has a strong lobbying presence at the [Oklahoma state] Capitol
and several lawmakers are former funeral home directors"); Mosk, supra note 122.
125 Walter Williams, Unfinished Civil Rights Agenda, CHA-rrANOOGA TIMES FREE PRESS

(Tennessee), Nov. 18, 2001.
126 Id. (The two partners in the store had contemplated ignoring the order, but they chose
not to after receiving threatening phone calls from anonymous callers); James Beach, Tennessee
Slams Lid on Casket Sales; Pastor Vows To Fight in Courts, Media, CHA-rrANOOGA TIMES FREE

PRESS (Tennessee), July 27, 1999, at Al ("'If we didn't shut it down, then the attorney general
would have to sign the warrant for our arrests, and it would have been a little more of a burden
for them,' Mr. Craigmiles said. 'We did close, though, as soon as we got the order because things
were getting really crazy with the phone calls."').
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Baptist Progressives, Bootlegger Funeral Directors

The Oklahoma and Tennessee funeral industries use both Baptist
and bootlegger messages to justify their monopoly benefits. 127 These
efforts were merely the continuation of over 100 years' successful
nationwide efforts to "'professionalize' these doctors of the dead,"
gathering economic protections for the industry under the guise of
public safety. 2 8
The public safety message is still a funeral industry hallmark. The
Powers trial featured witnesses that "testified . . . that consumers
purchasing time-of-need caskets may be especially vulnerable to overreaching sales tactics because of grief and other emotions which arise
as the result of the death of the person for whom the consumer is
purchasing a casket.' 29 The Craigmiles case was replete with health,
safety, and welfare arguments favoring the licensing regime, from the
need for high quality caskets to concerns for the consumer, who likely
will need a casket only at the least convenient times. 3 ° These public
welfare arguments are classical expressions of the "Baptist" element
of private interest legislation. With near-religious zeal, they argue
that the public needs this law, for its own safety.
The bootleggers in this story are the funeral directors, whose cartel is highly lucrative.13 ' As far back as 1884, the industry's association
resolved "to condemn the manufacture of covered caskets at a price
less than fifteen dollars for an adult size."' 32 Today the same organizations collude to maintain prices for caskets several times higher than
an outsider could offer.'3 3 Their efforts are not unnoticed. The Tenth
Circuit called Oklahoma's funeral cartel law what it is-bald-faced
economic protectionism;'3 4 the Sixth Circuit called it something
35
worse.
127 Powers v. Harris, 379 F.3d 1208, 1216 (10th Cir. 2002); Craigmiles v. Giles, 312 F.3d 220,
225-26 (6th Cir. 2002); supra notes 115-16.
128 Simpson, supra note 52, at 178-79 n.44 (quoting LAWRENCE CHAPMAN, A HISTORY OF
AMERICAN LAW 455-56 (1985)).

129 Powers, 379 F.3d at 1216.
130 Craigmiles, 312 F.3d at 225-26.
131 Carter, supra note 115.
132 Simpson, supra note 52, at 179 (quoting

JESSICA MITFORD, THE AMERICAN WAY OF

DEATH REVISITED 158 (Alfred A. Knopf, Inc. 1998) (1963)).

133 Supra notes 116-17 and accompanying text.
134 Powers, 379 F.3d at 1224.
135 See infra note 138 and accompanying text.
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C. Enter Rational Basis Review, Exit Economic Liberty
Because economic liberty is not considered a "fundamental"
right, its modern legal status is decidedly subclass. When brought
before a court, restrictions to economic liberties are barely scrutinized, if scrutinized at all. The judge looks into the offending law to
find a merely "rational" basis for its existence; if he finds one, the law
trumps liberty, and the litigant loses.'3 6 Predictably, and perversely,
such a basis is nearly always available, because the court may even
uphold the law if it comports with a rational basis that the government
simply makes up at trial, long after the law was passed. 37
Given the incredibly deferent nature of rational basis review, it is
no surprise that the Powers court upheld the Oklahoma legislature's
act installing a licensing regime for the funeral industry. Rather, the
surprise is that the Craigmiles court did not likewise uphold Tennessee's licensing regime. How can the review for a merely "rational"
basis wrinkle its nose at a bad law, even one that stinks "with the force
of a five-week-old, unrefrigerated dead fish?"' 38
The funeral industry supplied both the district and circuit
Craigmiles courts with proposals for the law's rationality: training for
those who handle dead bodies might be important for casket sellers so
that they may prevent the spread of diseases; an unlicensed casket
seller might not be able to discern a leaky casket from a sound one. 13 9
However, neither court found in these explanations a rationalization
for the requirement that a mere casket seller, who likely will never so
much as even see a dead body, be licensed to handle one.' n Further
provisions of Tennessee law reinforce the license requirement's irrationality. Leaky caskets were legal under Tennessee law;141 home136 The Powers court had every pertinent legal precedent on its side when it made this
point. Powers, 379 F.3d at 1216-17; see also, e.g., FCC v. Beach Commc'ns, 508 U.S. 307, 313
(1993) ("Whether embodied in the Fourteenth Amendment or inferred from the Fifth, equal
protection is not a license for courts to judge the wisdom, fairness, or logic of legislative choices.
In areas of social and economic policy, a statutory classification that neither proceeds along
suspect lines nor infringes fundamental constitutional rights must be upheld against equal protection challenge if there is any reasonably conceivable state of facts that could provide a
rational basis for the classification." (internal citations omitted)).
137 Clark Neily, No Such Thing: Litigating Under the Rational Basis Test, 1 N.Y.U. J. L. &
LIBERTY 898, 904-05 (2005).
138 Craigmiles v. Giles, 312 F.3d 220, 225 (6th Cir. 2002) (internal quotes omitted).
139 Id.
140 Id.
141 Id.
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made ones were also legal-as long as the maker, if not a licensed
that matter, Tennessee law perfuneral director, did not sell it.142 For
143
all.
at
casket
no
with
mitted burial
In fact, the Sixth Circuit did find a basis for Tennessee's funeral
1 44
license laws that is plainly rational-private interest protectionism.
However, the court struck down the law anyway, calling its power of
rational basis review "not toothless," and the Tennessee statute's only
conceivable rationale "illegitimate."14' 5
While one need not strain to see the irrationality in Tennessee's
proffered explanations for its funeral laws, a few weeks later, another
circuit court execrated the Sixth Circuit's treatment of those explanations and that law. 146 That court asked what business is it of a court to
so harshly and concluded that a judge in fact
judge a law's rationality
147
has no such business.
Oklahoma's infringement of Kim Powers' economic liberties was
not tested by its legitimacy, but only by the state's lawyers' ability to
come up with an explanation for the offensive law.148 In this legal
construction, the Tenth Circuit hewed to the line established by the
Supreme Court in Carolene Products and Williamson v. Lee Optical,
and even denied that a way to test the constitutionality of an infringement of economic freedom exists. 149 Rather, the court marshaled the
full fury of the rational basis test-here against the citizen asserting
individual liberty.' 0 This was a federal court openly fostering the very
142 Id.
143 Id.

Craigmiles v. Giles, 312 F.3d 220, 228 (6th Cir. 2002).
Id. at 229.
Powers v. Harris, 379 F.3d 1208, 1223 (10th Cir. 2002).
Id. at 1222.
Id. at 1225 ("[i1t is for the legislature, not the courts, to balance the advantages and
Under our system of government,
disadvantages of the [licensing law's] requirement[s] ....
Plaintiffs must resort to the polls, not to the courts[,] for protection against the [licensing law's]
perceived abuses" (internal quotes and citations omitted)).
149 Id. at 1218 ("There simply is no constitutional or Platonic form against which we can (or
could) judge the wisdom of economic regulation.").
150 Id. at 1217 ("[B]ecause we never require a legislature to articulate its reasons for enacting a statute, it is entirely irrelevant for constitutional purposes whether the conceived reason for
the challenged distinction actually motivated the legislature. [T]hose attacking the rationality of
the legislative classification have the burden to negative every conceivable basis which might
support it[.] Legislatures are presumed to have acted constitutionally even if source materials
normally resorted to for ascertaining their grounds for action are otherwise silent, and their
statutory classifications will be set aside only if no grounds can be conceived to justify them. As
such, we are not bound by the parties' arguments as to what legitimate state interests the statute
144
145
146
147
148
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ill the Founders feared: a 1democratic
legislature crimping one citizen's
5
liberty to favor another's. 1
Sadly, this presumption that unenumerated liberties are unworthy of even token protection is firmly rooted in American law. The
Tenth Circuit had all the weight of precedent on its side and cited it
1 52
exhaustively.
IV.

JUDGING IN THE PUBLIC INTEREST

Why such a divergence in method and outcome for two cases with
such similar facts? This Part suggests that the two courts were
engaged in fundamentally different kinds of judicial review. The Sixth
Circuit was judging for the public's interest, while the Tenth Circuit
went to bat in the legislature's interest, or even for a faction's benefit.
Rational basis review is the judicial expression of fealty to the legislature and its lobbyists.'5 3 This vision of judicial duty exempts judges
from certain parts of the American political conversation, creating an
unnatural silence and leaving the legislative conversationalists
unchecked. This Comment urges the judicial branch to resume its
rightful place as a vanguard for all civil rights by reclaiming its role as
a check on the legislature when it infringes individuals' economic liberties for a private actor's benefit.

seeks to further. In fact, this Court is obligated to seek out other conceivable reasons for validating [a state statute.] Indeed, that the purpose the court relies on to uphold a state statute was
not the reason provided by [the state] is irrelevant to an equal protection inquiry." (citations and
internal quotation marks omitted)).
151 Where the judicial branch gives a "blank check" to the legislative branch to pass
whatever laws that the executive branch can think up a justification for, the judiciary ceases
functionally to act as a check or a balance on the other branches of government. This is effectively a unification of the two branches, for this issue. Alexander Hamilton called the unification
of the judicial branch of government with the legislative and/or executive branches "oppression."
See THE FEDERALIST No. 78, at 464 (Alexander Hamilton) (Clinton Rossiter ed., 1961)
("[T]hough individual oppression may now and then proceed from the courts of justice, the
general liberty of the people can never be endangered from that quarter; I mean so long as the
judiciary remains truly distinct from both the legislature and the executive.").
152 Powers, 379 F.3d at 1216-17.
153 See Hamilton's argument against unification of the judicial branch with either the legislative or executive branch, supra note 151.
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Courts Fill a Reviewing Role

The judiciary was not meant to be a rubber stamp for economic
legislation,'54 which is the inevitable result of applying dogmatic
rational basis review. Rather, the Founders constructed the federal
judiciary actually to check the legislature from intruding on civil
rights. 5 5 Aggressive jurisprudence favoring economic rights at the
expense of special interests' bargains with the legislature comports
more closely with the Constitution's regard for the public interest than
the present judicial abstinence from protecting this liberty.'5 6 A
rights-based legal standard for economic liberty would return the judicial branch to its original role as a full-fledged member of the legislative community in all cases, not only for those considered
"fundamental" in the fourth footnote of Carolene Products.5 7
B.

What Would Stricter Scrutiny for Economic Liberty Look Like?

How might stricter scrutiny in economic liberty cases actually
work? Proposals abound. Among them, Professor Randy Barnett
famously proposed a "presumption of liberty" for all liberty cases. 58
Under Professor Barnett's proposal, economic liberty would be considered a "footnote four" right, warranting the judiciary's rigorous
protection against encroachments by the other two branches, just like
the freedoms of speech and protection against race-based laws
59
receive.
Professor Richard Epstein proposes an end to the divide between
fundamental and non-fundamental civil rights altogether, meaning
courts would apply the same strict scrutiny used today for restrictions
154 See, e.g., Jonathan R. Macey, Promoting Public-Regarding Legislation Through Statutory Interpretation: An Interest Group Model, 86 COLUM. L. REV. 223, 243-50 (1986).
155 For an exhaustive originalist argument in support, see BARNET-r, supra note 4, at 13142. Alexander Hamilton made a more concise statement in support in THE FEDERALIST No. 78,
at 466 (Alexander Hamilton) (Clinton Rossiter ed., 1961) ("It is not otherwise to be supposed
that the Constitution could intend to enable the representatives of the people to substitute their
will to that of their constituents. It is far more rational to suppose that the courts were designed
to be an intermediate body between the people and the legislature, in order, among other things,
to keep the latter within the limits assigned to their authority.").
156 Macey, supra note 154, at 243-50.
157 See supra notes 11-12.
158 BARNETr, supra note 4, at 254-55.
159 Id.
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on "fundamental" civil rights to all civil rights, including economic

liberty. t6 °
Professor Michael Lawrence proposes adopting the "time, place

and manner" test typically applied to First Amendment infringements

for all liberty cases; 161 Professor Michael Phillips argues for a stronger
1 62
rational basis review.
Another proposal argues that First Amendment law be imported
into the law of economic regulation and that judges strike down eco-

nomic regulations that have less restrictive alternatives.1 63 This particular strain of scrutiny balances careful economic liberties with a fair
concession to government's necessity of abridging some freedoms in
order to operate effectively.

Professor Jonathan Macey offers a method of statutory interpretation that would protect economic liberties from infringements that
nominally benefit the public, but that in fact benefit only a special
interest.1 " His proposal would leave to political checks those deals

that special interests openly make with legislatures: economic protectionist laws that do not hide under a fagade of public health, safety, or
165
welfare.

After reviewing arguments for and against stricter scrutiny in the
next sub-parts, this Part explores and advocates a modified version of

Professor Macey's method of statutory construction in the public
interest.

160 RICHARD EPSTEIN, How PROGRESSIVES REWROTE THE CONSTITUTION 115-16 (Cato
Institute 2006) (after a review of the scrutiny dichotomy introduced in Carolene Products, Professor Epstein advocates, "a set of uniform standards should make it more likely that judicial
intervention will respond to the risks to discrete and insular minorities . . . . The correct
approach, therefore, is to repudiate the Progressive tradition lock, stock, and barrel to the extent
that it advocated, as it frequently did, judicial acquiescence on a full range of economic, political,
and social issues.").
161 Michael Anthony Lawrence, Government As Liberty's Servant: The "Reasonable Time,
Place, and Manner" Standardof Review for All Government Restrictions on Liberty Interests, 68

LA. L. REV. 1, 46-51 (2007).
162 Phillips, supra note 2, at 451-53.

163 Jessica E. Hacker, Comment, The Return to Lochnerism? The Revival of Economic Liberties From David to Goliath, 52 DEPAUL L. REV. 675, 728 (2002).
164 Macey, supra note 154, at 227-33.
165 Licensing regimes, for example. See id. at 253.
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C. What's Wrong With Stricter Scrutiny?

Opponents to stricter scrutiny in economic liberty cases contend

that a more searching review would be anti-majoritarian;'6 6 almost

inevitably, an argument for stronger judicial review for economic liberty gets painted as Lochner-izing."6 The anti -majoritarian effect of

Lochner-style judicial review flies in the face of two key Progressive
beliefs: (1) that legislatures accurately express majority-rule, and (2)
that majority rules are the only legitimate ones. 168 "[T]he intervention
of the judiciary cannot be justified," argues one of the Twentieth Century's most prominent legal progressives, because "if it is truly 'the
values of the people' that the theorists want enforced, elected officials
have strong incentives to define them correctly (and thereby to insure
their return to office)."' 169 These beliefs are the modern signature of
the progressive legal worldview and undergird judicial fidelity to
rational basis review. They emphasize legislative control of the economy by allowing courts meaningfully to review only that law which
lacks even a rational explanation. 7 '
Progressives justify this extremely deferent judicial policy by considering courts to be incompetent in economic matters, 7' and further
considering the public to hold the legislature accountable in demo166 See id. For a survey of the post-World War 1I criticisms of judicial review generally, see
1 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 304-06 (3d ed. 2000). Tribe focuses

on the counter-majoritarian nature of judicial review at 302-11. Tribe's interesting, yet conclusion-less essay on the wider topic of majoritarian constitutionalism and the function of a nonelected judiciary is found at 20-28 of the same volume.
167 See, e.g., United States v. Lopez, 514 U.S. 549, 607 (1995) (Souter, J., dissenting); STEPHEN BREYER, ACTIVE LIBERTY, INTERPRETING OUR DEMOCRATIC CONSTITUTION 41 (2005);
TRIBE, supra note 166, at 1373 (calling the high Court's state sovereign immunity, some of its
due process, and its Privileges and Immunities Clause jurisprudence "Lochner-izing"); ELY,
supra note 24 and text accompanying notes 106-10.
168 See BREYER supra note 167, at 15-16, 21 (defining "active liberty [Breyer's name for
ideal democracy, as] connections . . . between the people and their government-connections
that involve responsibility, participation, and capacity . . . . [Tihe people themselves should
participate in government ....
[Aictive liberty, the principle of participatory self-government,
was a primary force in shaping the system of government that the document creates."); see also
supra Section I.C.
169 John Hart Ely, Democracy and Judicial Review, 17 STANFORD LAWYER 3 (1982),

reprinted in ELY, supra note 24, at 8 (summarizing his signal tome DEMOCRACY AND DISTRUST).
170 See, e.g., Williamson v. Lee Optical, 348 U.S. 483, 487-88 (1955) ("[T]he law need not be
in every respect logically consistent with its aims to be constitutional. It is enough that there is
an evil at hand for correction, and that it might be thought that the particular legislative measure
was a rational way to correct it.").
171 BREYER, supra note 167, at 5 ("The judge, compared to the legislator, lacks relevant
expertise."); see also supra note 29.
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cratic elections. 1 72 In the post-Lochner worldview, a court acts illegitimately when it checks the legislature on economic matters, first
because the legislature expresses the sovereign electorate's will, and
second because economic matters are too difficult for judges correctly
to discern.

D.

173

What's Right With Strict Scrutiny?

The counter-majoritarian and lack-of-expertise criticisms of
stricter judicial scrutiny for economic legislation are ultimately unpersuasive. Strong judicial review is not necessarily counter-majoritarian,
and judges are no less competent to perform it for economic legislation as they are in other contexts.
1. Stricter Judicial Review Reinforces Majority Rule
To begin, public choice theory demonstrates the naivetd that
undergirds belief that majoritarian politics necessarily expresses the
will of all-or even most-of the people. 74 Legislatures respond better to well-organized private interests than to a diffuse public.'75 This
insight is not new. In 1788, Patrick Henry decried the wide discretion
given to the national legislature because it is an invitation for privately
beneficial legislation. 1 76 At most, the skeptical view of a legislature
aligns very closely with the Founders' disdainful expressions about
majority rule. 177 Without a protector in the judiciary, one's liberties
effectively have no protector at all.
Professor William Eskridge argues that judicial review, even if
anti-majoritarian, may lower the stakes of politics, decreasing the
value of the prizes a majority can secure politically.1 78 Vigorous judi172 See supra note 34.

173 See supra note 29; see also Brianne J. Gorod, Note, Does Lochner Live?: The Disturbing Implications of Craigmiles v. Giles, 21 YALE L. & POL'Y REV. 537, 543 (2003) (suggesting that the Craigmiles court was usurping the electorate's role in holding the Tennessee
legislature accountable).
174 Macey, supra note 154, at 229-32; Somin, supra note 74, at 1298-1304; MITCHELL &
SIMMONS, supra note 6, at 41-64.
175 See supra Section II.A.; STEARNS & ZYWICKI, supra note 56, at ch. 1-2, 8.

176 See supra Section II.D.
177 See supra Section II.A.; STEARNS & ZYWICKI, supra note 56, at ch. 1-2, 8.
178 William N. Eskridge, Jr., Pluralism and Distrust: How Courts Can Support Democracy

by Lowering the Stakes of Politics, 114 YALE L.J. 1279, 1301-02 (2005) (introducing this idea in
the context of sexual identity politics).
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cial review accomplishes this by more firmly delineating the limits in
which legislative bodies may tread. 17 9
But is judicial review really anti-majoritarian? The economic
study of legislatures demonstrates that legislatures are not as responsive to majorities as they are to strident special interests-Madison's
factions. 8 ° Professors Stearns and Zywicki argue that rigorous judicial review actually increases the degree to which voters meaningfully
participate in majoritarian democracy.'8 1 They illustrate how a "minimum winning coalition" of only 26 percent of the members in a two18 2
party majoritarian voting body is necessary to pass legislation.
Why, then, should some other institution join with the voting
electorate in policing the 26 percent of the legislature from overpowering the other 74? Because often-perhaps usually-the electorate
is unlikely even to try. Professor Ilya Somin demonstrates that voters
actually face incentives to inform themselves minimally about their
elected officials' output.18 3 Rigorous judicial review can prevent the
winning 26 percent from manhandling the losing 74 percent.
2.

Judges' Competence for Strict Judicial Review Extends
Beyond Footnote Four Cases

The second charge against rigorous judicial review of economic
legislation-that it exceeds courts' competence-squares poorly
against the fact that courts routinely exercise piercing judicial examination of laws that discriminate on the basis of race, sex, or speech
content. If courts may be trusted in the protection of these liberties,
why consider these same courts to be incompetent to judge the most
rational liberty of all: economic liberty?
In sum, the argument for robust judicial scrutiny of economic legislation is reducible to one query: why subordinate some liberties to
legislatures but not others?

179 Id.

180 See supra notes 57-58; see also Macey, supra note 154, at 229-32.
181 See also STEARNS & ZYWICKI, supra note 56, at ch. 8.
182 Id.
183 Somin, supra note 74, at 1336-38.
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Modifying Macey's Model: Interpreting Laws in the Public
Interest

However compelling the methods surveyed above for more
searching review of economic liberty cases, this Comment specifically
advocates a variation on Professor Macey's proposal. His approach is
based on an understanding of legislative processes that is informed by
public choice economics"8 4 and by the recognition that while the Constitution permits legislatures to pass private-interest laws, it also tasks
the judiciary to say what the law is.' 85 In Macey's understanding, the
power to say what the law is includes a duty to construe the law with a
18 6
higher regard for the public interest than for private interests.
Exercising judicial review using Macey's canon of interpretation is no
more than the court's duty under the Constitution to say what the law
is.' 87 It gives individual liberty no less than a full chance of protection
in court against special interests at the legislature.
However, Macey's method importantly differs from the other
methods for stricter scrutiny given that it would not "construe away"
laws that openly infringe on economic liberties."8 8 Rather, courts
using Macey's canon of interpretation would not disturb those legislative bargains with special interests that are not cloaked behind a
faqade of public interest. 189 For example, a judge interpreting a statute
by Macey's canon of interpretation would honor a law that plainly and
openly gives a boon-like a licensing regime-to a private interest at
the consumers' expense. Only when a pretextual public benefitstatements about safety and welfare, perhaps-obscures a law's benefit to a private interest, would the judge construe the statute to benefit
the public and leave the private bargain unenforced.
Professor Macey's proposal looks like more than a halfway measure to protect economic liberty from being overridden by aggressive
legislatures. However, Macey does not entirely dismiss the Progressive argument for judicial deference to the legislature. He appears to
capture whatever truth there is in the Progressive trust in elections to
184 Macey, supra note 154, at 227-33.
185 Id. at 3; see also THE FEDERALIST No. 78 (James Madison); Marbury v. Madison, 5 U.S.
(1 Cranch) 137, 177 (1803) (declaring that the judiciary says what the law is).
186 Macey, supra note 154, at 226, 252.
187 Marbury, 5 U.S. (1 Cranch) at 177.
188 Macey, supra note 154, at 239.
189 Id.
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monitor legislatures, and he marries that to a revived judicial check on
legislatures' susceptibility to special interests.
Unfortunately, this exceptional deference for open and explicit
legislative bargains would swallow the rule because a legislature could
avoid both public outcry and rigorous judicial review simply by
expressing both constitutional and unconstitutional purposes for a
particular law. For example, a legislature might create a licensing
regime and say that it serves both to create economic protectionism
for the private barber interest and also increase the public welfare by
requiring all barbers to be licensed by the very barber cartel is creates.
If challenged, the government could point to the plain expression
in the law detailing the private interest bargain and Macey's judge
would be left without a tool to excise the detrimental bargain. Furthermore, the legislators could plainly express a deal with a private
interest in a bill, but then speak and write in public only about the
public safety purpose for the legislation and likely overcome an
attempt to defeat the bill in the court of public opinion.
Thus Macey's model, in its fullness, prevents its claimed benefitlower informational costs for opposing special interest legislation' 9° because the exception is too easily exploitable. However, shorn from
its exception, the first half of Macey's rubric for protecting economic
rights by judicial interpretation seems a fit vehicle for restoring both
the judicial counterbalance for the legislature and economic liberty in
a regulated economy. This Comment advocates using this modified
version of Macey's canon of statutory interpretation.
F. Macey's Modified Model at Work
To illustrate his canon of statutory interpretation, Professor
Macey gives an example of the Supreme Court case Silkwood v. KerrMcGee, where the Court found economic protectionism behind a statutory statement of public safety and welfare and vindicated the public's interest over the regulated industry's interest."' The Craigmiles
circuit court reasoned much the same way, and it is another example
of the kind of jurisprudence that Macey's model would entail. Powers
provides a counterexample because in that case the Tenth Circuit
clearly saw how the licensing regime in Oklahoma harmed the public
but would not rule against it.
190 Id. at 254-55.
191 Id. at 252-53.
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1. Silkwood v. Kerr McGee
Silkwood v. Kerr-McGee'92 demonstrates the kind of result
Macey's method of judicial review in the public interest would
achieve.1 93 In Silkwood, the issue was whether the comprehensive
federal regulations for nuclear materials production preempted state
tort laws, thus shielding a plutonium processor from punitive damages
after it negligently allowed one of its workers to become contaminated.19 4 In this case, the plaintiff's daughter suffered high level plutonium contamination while working at the defendant's nuclear fuel
facility'95 and the defendant argued that the federal regulations under
which it operated precluded tort liability.' 96 The regulations-primarily in the 1954 Atomic Energy Act-claimed to have the public's
interest highest in mind-widespread and safe participation in the
nuclear industry.197 But on closer examination, the Act was revealed
to be a licensing statute that protects incumbent producers of nuclear
materials at the expense of new businesses attempting to enter the
field.1 98
The Court looked at Congress's statements about the purpose of
the nuclear regulations and decided the public's interest in safety
included exposing negligent radioactive material producers to punitive
damages. 99 This construction read the Atomic Energy Act to conform to the public's interest and not the cartelized nuclear industry's
interest.
Macey's examination of the statute leads him to conclude that
"Congress could have been more explicit in its favoritism for the
nuclear power industry. ' '2°° Using Macey's method, this legislative
sleight of hand does not warrant judicial enforcement because it
would sever the public's interest in safety from a remedy that reaches
the same result.
192 Silkwood v. Kerr-McGee Corp., 464 U.S. 238 (1984).
193 Macey, supra note 154, at 252-53.
194 Silkwood, 464 U.S. at 245-46.
195 Id. at 242.
196 Id. at 245.
197 42 U.S.C. § 2013 (1992) states that the purpose of the regulation includes "(d) a program to encourage widespread participationin the development and utilization of atomic energy
for peaceful purposes to the maximum extent consistent with the common defense and security
and with the health and safety of the public" (emphasis added).
198 Macey, supra note 154, at 252-53.
199 Id. at 258.
200 Id. at 253.
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Craigmiles v. Giles

While calling its review of Tennessee's funeral licensing laws a
rational basis review, the Sixth Circuit actually subjected the statutes
to something more: the court looked for a "legitimate" and rational
basis,2 ° ' or in Macey's terminology, a public interested basis.
The Sixth Circuit did not find concern for the public interest
behind the expressions of care for consumers' health and safety in the
Tennessee statute creating that state's funeral industry's licensing
regime. Rather, the court found the law working against consumers'
and non-cartel producers' interests. Its examination of Tennessee's
funerary license laws revealed "a naked attempt to raise a fortress
protecting the monopoly rents that funeral directors extract from consumers" and "to privilege certain businessmen over others at the
expense of consumers. ' 2 2 Putting it more mildly, its decision to strike
down the law mirrors the action a court following a modified-Macey's
approach would take. Such a court would have refused to grant an
injunction preventing Nathanial Craigmiles to sell caskets without a
license. This would be the result of construing the funeral license statute in the public interest, and Craigmiles unwittingly illustrated this
method almost perfectly.
3. Hypothetical Powers
Similar to Craigmiles, a court using Macey's canon of statutory
interpretation in Powers would have ruled for the entrepreneur and
against the cartel. Unlike Craigmiles, however, this conflicts with the
actual case's result.
In Powers, the court admitted that Oklahoma's state funeral regulations benefitted a special interest, 0 3 but instead of refusing to
enforce the law, the court upheld its enforcement, calling a legislature's intent to benefit one state interest over another "legitimate.""2 4
This is the opposite result that a court using Macey's modified canon
would reach. This is statutory construction for the legislature's interest, notwithstanding the government's protests that the law guarded
consumers' interests.
201 Craigmiles v. Giles, 312 F.3d 220, 228-29 (6th Cir. 2002).
202 Id. at 229.
203 Powers v. Harris, 379 F.3d 1208, 1218 (10th Cir. 2002).
204 Id. at 1221.
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The effect of the statute was 180 degrees out of phase with consumer protection. One of the judges on the panel wrote:
[t]he record makes it clear that limitations on the free market of casket sales have outlived whatever usefulness they may have had. Consumer interests appear to be harmed rather than protected by the
limitation of choice and price encouraged by the licensing restrictions
on intrastate casket sales.2 °5
The judge penning these otherwise damning words concurred in
the judgment, however, because he believed that even a pretextual
statutory statement of public purpose qualifies as a legislature's
rational basis for a law. 2 6 He could not bring himself to exercise
meaningful judicial review of a law that plainly harmed the public
interest.
Professor Macey's method would not have left Oklahomans in as
bad a position as has applying doctrinaire rational basis review.
Under Macey's method, the court would not have enforced the
Oklahoma legislature's bargain with the funeral lobby because of the
mere presence of its laughable guise.
V.

FAITH IN DEMOCRATIC MAJORITIES

James Buchanan and Gordon Tullock assert that the paradigm of
the altruistic legislator seeking the public good is threatened by empirical reality.2 °7
In the face of observable pressure-group activity with its demonstrable
results on the outcome of specific issues presented and debated in legislative assemblies, the behavioral premise that calls for the legislator
to follow a selfless pursuit of the "public interest" or the "general welfare" as something independent of and apart from private economic
interest is severely threatened. 0 8
205 Id. at 1227 (Tymkovich, J., concurring).
206 Id. at 1226-27 (Tymkovich, J., concurring).
207 JAMES M. BUCHANAN & GORDON TULLOCK, Pressure Groups, Special Interests, and the

Constitution, in THE CALCULUS OF CONSENT: LOGICAL FOUNDATIONS OF CONSTITUTIONAL
DEMOCRACY 22 (Liberty Fund, Inc. 1999) (1958), http://www.econlib.org/library/Buchanan/
buchCv3cl9.html#Ch.2019.
208 Id.
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Indeed, as seen in the case of occupational licensing for the
funeral industry in Tennessee and Oklahoma, standard public choice
models for legislative and special interest behavior accurately describe
the kind of liberty-restricting laws that were challenged in Craigmiles
and Powers. The state legislatures in these cases proved unwilling to
protect the liberties of every citizen but all too willing to restrict them
when lobbied to do so. Of the two plaintiffs, however, only Nathaniel
Craigmiles could turn to the court for a check on the misuse of majority power. Kim Powers is simply less free today than Nathaniel
Craigmiles because none of the branches of government are willing to
go to bat for her unenumerated economic liberty.
What hope does Kim Powers have? For that matter, what hope
does anyone have who finds his economic liberties restricted? When
an entrepreneur's attempt to enter an industry is stifled by monopoly
regulations, recourse to that very legislature that installed the regulations is weak tonic for his lost liberty. By this reasoning, it is evident
that rights-economic liberties among them-require sturdier protection than the orthodox rational basis test because rational basis review
is usually just a fig leaf for blind deference to the legislature. In a
legal atmosphere thick with rational basis review, special interests
nearly always win when confronted by a single citizen seeking his own
liberty.
CONCLUSION

Majorities must not be a law unto themselves. 2°9 Rational basis
review is premised precisely on the opposite view. Where a court
gives so much deference to a majoritarian legislature that even made
up rationales for liberty-restricting laws are acceptable, the only check
remaining on that legislature are the politics by which it is elected.
This judicial stance only makes sense when supported by faith in the
notion that legislatures accurately reflect majority consensus. However, public choice theory's insight into how collective majorities actu209 As Roger Pilon at the Cato Institute fondly reminds all comers, rights are negatively
asserted. This means that one assumes his right to act and choose however one wishes until
challenged, prompting the assertion of one's "right" to act as desired only when confronted with
a restriction on one's desires. By definition, then, rights are unsafe with majorities. It is minorities who must assert rights. While confronting their respective state's monopoly industries, Kim
Powers and Nathaniel Craigmiles were one-member minorities, suing almost in proxy for the
public. Being minorities, their rights needed a separate protector than a legislature functioning
by majority rule.
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ally function gives solemn warning about how poorly majoritarian
legislatures might be trusted truly to express the public interest.
Applying a modified version of Professor Macey's ideal for judicial interpretation of economic regulations would create greater protection for economic liberty, much like the protection that other
fundamental liberties enjoy. Where traditionally "fundamental"
rights are protected against open and indirect infringements because a
court simply will invalidate the restrictions, 210 a judge applying
Macey's modified rule would leave similar legislative infringements on
economic liberty unenforced. In both cases liberty wins. This is the
quintessence of judicial action-pronouncing the meaning of law without losing sight of the public interest.
By empowering the judiciary to check the legislature, the Founders actually increased the protections guarding the public's liberty
from private usurpations. Restoring the courts' reviewing role over
economic legislation would rebalance majority rights and minority
influence over restrictions on them.
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See supra note 12.

