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PROHIBITING THE ADMISSION OF POST-ARREST,
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Jan Martin Rybnicek*

INTRODUCTION

In the pre-dawn hours, a Pennsylvania Highway Patrol Officer
vigilantly mans his post on Interstate 95. Moments later his radar gun
clocks a nondescript van speeding northbound. After a short pursuit,
the patrolman pulls the vehicle over. The officer approaches the vehicle and asks for the driver's license and registration. While verifying
the driver's identity, the officer learns the driver has previously been
arrested on several minor drug possession charges. In addition, the
officer learns that the vehicle is registered to the driver's brother, a
resident of Florida currently wanted on drug trafficking charges.
The patrolman returns to the van and asks the driver several routine questions about where he is heading and why. The driver calmly
responds that he is delivering furniture to family in New York. Suspicious that the driver might be smuggling contraband along a major
drug corridor, the officer asks if he can have a quick look inside the
van. The driver naturally hesitates, but then agrees and steps out to
unlock the rear door.
During the search, the officer comes across a wooden table built
from cheap plywood. The table is poorly constructed, with unsightly
nails visible and crooked corners. The officer lifts the table to move it
to the side and notices that it is surprisingly heavy. Suspicious, he
examines the table more closely. The patrolman examines one of the
table's legs, and with minimal effort, pulls it loose revealing a cavity
filled with bags of heroin. Each of the other legs contains similar contraband. By now it is clear to the officer that he has uncovered a
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considerable drug trafficking operation. He orders the driver to place
his hands on the patrol car, quickly checks him for weapons and additional contraband, handcuffs him, and then drives him to the local station. During the entire incident the driver remains calm, maintains a
deadpan expression, and never utters a word. At the station the
driver is formally charged with drug trafficking, read his Miranda
warning, and taken to the interrogation room.
During the interrogation the driver, now facing significant prison
time, desperately explains that he had no knowledge of the hidden
drugs. He emphatically claims that his brother, the van's owner,
helped him load the truck and must have hidden the drugs in the
table. Despite his contentions, the driver is arraigned for drug trafficking. Once at trial, the defendant's counsel argues there is a lack of
evidence supporting the allegation that the defendant knowingly
transported drugs. In response, the prosecution offers the driver's
silence immediately following his arrest as proof that he knew of the
drugs' existence. The prosecution claims that someone without
knowledge of the contraband's presence would have been surprised
by his arrest, challenged the officer's claims, and denied any awareness of the drugs. The defendant's counsel objects to the prosecution's contention, stating that the defendant's silence is inadmissible at
trial because it is protected by the Fifth Amendment. The prosecution
answers that the defendant's silence is not protected because it came
before a formal Miranda warning.'
Which party has the stronger argument? Who is correct? How
should courts treat silence that arises after an arrest but before a
Miranda warning? Most importantly, what do the Constitution and
Supreme Court precedent require, and what dangers arise if we stray
from these principles?
The Fifth Amendment provides that "[n]o person shall be
compelled in any criminal case to be witness against himself, nor be
deprived life, liberty, or property, without due process of law." 2 In the
seminal case Miranda v. Arizona, the Supreme Court significantly
I While this is a hypothetical situation, the fact pattern nevertheless illustrates a difficult

question that the Supreme Court has yet to address. Currently seven federal courts of appeals
have weighed in on the debate over whether a defendant's post-arrest, pre-Miranda silence can
be used as evidence of guilt. The Fourth, Fifth, Eighth, and Eleventh Circuits have held that
such evidence is admissible, while the Seventh, Ninth, and Tenth Circuits have held such silence
is inadmissible. See infra Part IV.
2 U.S. CONST. amend. V.
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expanded this fundamental protection to apply not only at trial, but
also during pre-trial police interrogations. In drastically reshaping
the legal landscape, the Court opened the door to numerous new legal
questions.' The hypothetical above illustrates just one: how should
courts treat a defendant's silence when it arises prior to a formal
Miranda warning? Before Miranda, the Supreme Court only interpreted the Fifth Amendment to protect a defendant's silence when it
arises from a decision not to testify at trial.' After Miranda, courts
are faced with determining how to treat silence arising in three new
pre-trial scenarios: (1) before both an arrest and Miranda warning,
(2) after an arrest but before a Miranda warning, and (3) after both an
arrest and Miranda warning.6
Several important questions still loom unanswered today. Does it
matter for constitutional purposes whether the silence is used as evidence of guilt or for impeachment? Why should a jury not be able to
weigh a defendant's silence just as they weigh other evidence? How
do we construct a coherent body of silence jurisprudence so that it is
consistent with the historical foundation for the Fifth Amendment and
the Court's reasoning in Miranda?
This Comment will address the use of defendants' post-arrest,
pre-Miranda silence, an important area of unsettled law within the
greater silence jurisprudence that has developed since Miranda. Part
I provides an overview of the historical underpinnings leading to the
right against self-incrimination and the advent of the Fifth Amendment. Part II explores the Supreme Court's ruling in Miranda v. Arizona. Part III maps the relevant areas of silence jurisprudence that
the Supreme Court has addressed. Part IV explains the current circuit
split over the question of whether post-arrest, pre-Miranda silence
should be admissible as evidence of guilt. Finally, Part V offers an
argument that the Constitution and Supreme Court precedent do not
prohibit the use of post-arrest, pre-Mirandasilence. Importantly, this
Part also refutes common arguments offered by critics of this position.
Additionally, because an honest reading of the Constitution and pre3 384 U.S. 436 (1966).
4 See infra Part 11.
5 E.g., Griffin v. California, 380 U.S. 609 (1965).
6 The Supreme Court has addressed each of these scenarios with regard to the use of
silence for impeachment. See infra Part I1. In addition, the Court has held that post-arrest,
post-Miranda silence is inadmissible as evidence of guilt. Wainwright v. Greenfield, 474 U.S. 284
(1986).
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cedent requires what intuitively appears to be a harsh rule, this Part
explains why following the historical rationale for the Fifth Amendment is nevertheless important and, as an alternative, advocates that
legislatures should take action to protect defendants' civil rights.
While the notion that the Constitution lacks a prohibition against the
use of post-arrest, pre-Miranda silence may appear unjust, it is vital
for its continued authoritative value that courts not force the Constitution to say what it historically does not. Courts should instead defer
to legislatures to protect defendants by structuring evidentiary rules
that prohibit the use of fundamentally unfair and prejudicial
evidence.7

I.

HISTORICAL UNDERPINNINGS OF THE RIGHT AGAINST SELFINCRIMINATION

The Fifth Amendment privilege against self-incrimination has
been a part of American jurisprudence since Congress ratified the Bill
of Rights in 1791.8 Nearly two hundred years later Chief Justice Earl
Warren wrote, "[w]e sometimes forget how long it has taken to establish the privilege against self-incrimination, the source from which it
came and the fervor with which it was defended." 9 Another jurist
remarked, "[olur forefathers, when they wrote [the Self-Incrimination
Clause] into the Fifth Amendment of the Constitution, had in mind a
lot of history which has been largely forgotten to-day.""0 The salient
features of the Fifth Amendment find their origins in English common
7 A number of recent articles argue why the use of post-arrest, pre-Miranda silence as evidence of guilt is unconstitutional. E.g., Marc Hennes, Note, Manipulating Miranda: United
States v. Frazier and the Case-in-ChiefUse of Post-Arrest, Pre-MirandaSilence, 92 CORNELL L.
REV. 1013 (2007); Meaghan Ryan, Comment, Do You Have a Right to Remain Silent?: The
Substantive Use of Pre-MirandaSilence, 59 ALA. L. REV. 903 (2007); Marty Skrapka, Comment,
Silence Should Be Golden: A Case Against the Use of a Defendant's Post-Arrest, Pre-Miranda
Silence as Evidence of Guilt, 59 OKLA. L. REV. 357 (2006). One recent article has also argued
that all pre-arrest silence should be constitutionally admissible. David Romantz, "You Have the
Right to Remain Silent": A Case for the Use of Silence as Substantive Proof of the Criminal
Defendant's Guilt, 38 IND. L. REV. 1 (2005). This article hopes to add to the current literature by
arguing the limited point that use of post-arrest, pre-Miranda silence is constitutional given the
history of the Fifth Amendment and the rationale of Supreme Court precedent and that such a
holding is required if the Constitution is to retain its value. This article also attempts to refute
some critics' opposition to this interpretation.
8 See, e.g., U.S. CONST. amend. V.
9 Miranda v. Arizona, 384 U.S. 436, 458 (1966).
10 LEONARD LEVY, ORIGINS OF THE

FIFTH AMENDMENT:

THE RIGHT AGAINST SELF-

431 (1968) (quoting Maffie v. United States, 209 F.2d 225, 237 (1954)). Following the Supreme Court's decision in Miranda v. Arizona, the author published this Pulitzer
INCRIMINATION
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law. However, the English right did not organically emerge from the
ether. Instead, the right surfaced in response to aggressive inquisitorial examinations by both religious institutions and the government."'
This Section will chart the path taken to reach the modern American
privilege against self-incrimination as embodied in the Fifth
Amendment.
A.

Origins in English Common Law

The American right against self-incrimination is rooted in British
common law that developed in response to a series of tyrannical criminal trials.1 2 Prior to the establishment of the right in Britain, the ecclesiastical Court of High Commission conducted trials using excessive
inquisitorial procedures to elicit confessions from the accused.' 3 The
Court, which functioned to maintain Anglican uniformity, required all
who came before it to take the oath ex officio, thus obligating the
4
accused to answer any and all questions raised by the court.1 If
accused persons refused to testify honestly, they were held in contempt of court and subjected to severe punishment.' 5 In addition to
the Court of High Commission, England also used the Court of Star
Chamber, which oversaw the
common law courts and similarly
16
officio.
ex
oath
the
required
The most famous of the trials credited with the creation of the
right against self-incrimination was that of John Lilburn, who directly
challenged the Star Chamber in 1637 after being charged with printing
heretical and seditious books.' 7 Lilburn refused to participate in the
Star Chamber, arguing "[t]hat no man's conscience ought to be racked
by oaths imposed to answer to questions concerning himself in matters criminal, or pretended to be so."'" Ultimately the Star Council
Prize-winning work that provides a detailed look at the history of the Fifth Amendment spanning from the Norman Conquest in England to the ratification of the Bill of Rights in America.
I IId.

12 See id.
13 Id. at 219.
14 RALPH RossuM, "Self-Incrimination": The Original Intent, in THE BILL OF RIGHTS:
ORIGINAL MEANING AND CURRENT UNDERSTANDING 273, 278 (Eugene W. Hickok, Jr. ed.,

1991).
15 Id.

16 Id. at 278-79 (citation omitted).
17 Miranda v. Arizona, 384 U.S. 436, 459 (1966) (citation omitted); see also RossuM, supra
note 14.
18 Miranda, 384 U.S. at 459 (quoting HALLER & DAVIES, THE LEVELLER TRACTS 1647-

1653, at 454 (1944)).

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:2

held Lilburn in contempt and ordered him to be whipped for his
refusal to take the oath.1 9 Lilburn's protest, however, was not in vain.
The Lilburn trial spurred public outcry against both the Star Chamber's and the Court of High Commission's coercive tactics. 2' By 1641
the steady protest reached a tipping point, leading the Parliament to
finally outlaw the Courts' use of the oath ex officio.2 1 The abolition of
the oath firmly secured the right against self-incrimination in the
English common law and established the maxim nemo tenetur seipsum
accusare ("no man is bound to accuse himself"). 22 Centuries later in
the United States, the framers would seize upon this same principle
when attempting to unify the individual states under one common
Constitution.
B.

Birth of the Fifth Amendment

For the majority of Americans who never face criminal accusations, the Fifth Amendment's Self-Incrimination Clause is often considered an ancillary right to which they devote little attention, whereas
the freedoms of speech and religion, the right to bear arms, and the
protection against unreasonable searches and seizures are passionately defended on a daily basis.23 But the fragile political environment
and intense fear of government overreaching that existed in the late
18th century spurred politicians to secure all of these basic civil rights,
the right against self-incrimination chief among them, in the nation's
founding document.2 4
The modern American privilege against self-incrimination finds
its origins in the nation's birth itself.25 After declaring independence
from England, the individual colonies-turned-states adopted written
constitutions as a means of creating their new governments. 26 Led by
George Mason, Virginia was the first state to declare its new social
compact.2 7 Mason was featured prominently in the drafting of the
state's constitution by insisting that it be prefaced by a Declaration of
supra note 14.
20 LEvy, supra note 10, at 272-81 (citations omitted).
21 Id. at 281 (citations omitted).
19 ROSSUM,

22 RossuM, supra note 14, at 279 (citations omitted).

23 See U.S. CONST. amend. I, II, IV, V.
24 LEVY, supra note 10, at 405-06 (citation omitted); see also U.S. CONsT. amend. V.
25 LEVY, supra note 10, at 405 (citation omitted).
26 Id.
27 ld.
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Rights.2 8 Among the rights Mason offered was the principle that a
man cannot "be compelled to give evidence against himself. '29 This
section of the Virginia Constitution later served as a model for other
states, as well as the United States Bill of Rights.30 While many states
omitted fundamental rights such as freedom of speech or a prohibition
of ex post facto laws, none of the twelve states writing constitutions
prior to the adoption of the United States Bill of Rights omitted the
protection of a right against self-incrimination. 31 In not doing so, the
states underscored the right's importance to creating a free and just
society.
In 1787, just four years after the end of the Revolutionary War,
the Constitutional Convention met in Philadelphia to form a new federal government.32 Surprisingly, the original draft constitution failed
to include any version of a bill of rights previously incorporated by the
individual states in their own constitutions.3 3 With the Convention
quickly coming to a close, Mason proposed that the Constitution
include a list of enumerated rights.3 4 The proposal failed against stern
opposition from James Madison, who rejected Mason's premise that 3a5
list of enumerated rights was necessary to protect individual liberty.
Instead, Madison desperately wanted a simple plan that would unite
the states, and he believed that the structure formed by the Constitution, one consisting of a limited federal government, already fully
defended liberty.36
Though Mason's proposal ultimately failed, he managed to spark
a debate within the states as they considered whether to ratify the
newly minted Constitution.3 7 Fearing that they may alienate important politicians who sided with Mason, Madison and others agreed to
work toward a bill of rights during the first term of Congress.38 After
the states ratified the Constitution, the First Congress met and
Madison began writing a bill of rights to reassure the polity that the
28
29
30
31
32

Id.
Id.
Id. at 409.
LEVY, supra note 10, at 411-12.
Id. at 414.

33 RossuM, supra note 14, at 274 (citation omitted).
34 Id.
35 Id.

36 Id. at 273-74 (citation omitted).
37 LEVY, supra note 10, at 415-21.

38 Id. at 415, 421.
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creation of a federal government did not endanger individual liberty.3 9
Madison penned the right against self-incrimination largely as we
know it today, writing, "[n]o person ... shall be compelled to be a
witness against himself."4" The draft amendments were submitted to
Congress, where the self-incrimination provision was amended to
make it applicable only in criminal cases.41 After little debate, the
amendments passed the House and Senate, and the states ratified
42
them.
Centuries after the public outcry in England first gave rise to the
right against self-incrimination, the text of the Fifth Amendment is
still the subject of great debate. The modern disagreement is based on
conflicting opinions over whether the Amendment actually secures an
affirmative right to remain silent, or if it merely protects against
improper methods of interrogation.43 In 1965, the Supreme Court
heard the case of Griffin v. California, which set the foundation for
silence jurisprudence by holding that reference to a defendant's failure to testify at trial violated the Fifth Amendment.44 One year later,
the watershed moment for Fifth Amendment jurisprudence came in
the historic case Miranda v. Arizona.
II.

MIRANDA

V. ARIZONA:

THE ROOT OF THE CONFUSION OVER

SILENCE

In 1966, the Supreme Court reshaped the legal landscape and
greatly broadened defendants' rights in the landmark case of Miranda
v. Arizona.46 Prior to Miranda the protections of the Self-Incrimination Clause only extended to defendants who chose not to testify.47
Against a backdrop of considerable concern over potential impropriety in police interrogations, the Miranda Court extended the Fifth
Amendment privilege to protect defendants during pre-trial police
questioning.48 Chief Justice Earl Warren, writing for the majority,
held that prosecutors could not use "statements, whether exculpatory
39 Id. at 421.
40 Id. at 423.
41 Id. at 424-25.
42 Id. at 424-27.

43 See infra Part V.
44 Griffin v. California, 380 U.S. 609, 615 (1965).
45 384 U.S. 436 (1966).
46 Id. at 444.

47 See Griffin, 380 U.S. 609.
48 Miranda, 384 U.S. at 444.
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or inculpatory, stemming from custodial interrogation of the defendant" unless the defendant first received "procedural safeguards
effective to secure the privilege against self-incrimination." 4 9 Today,
those safeguards are ubiquitously known as the Miranda warning, and
they include notification to the defendant that he has a "right to
remain silent, that any statement ... may be used as evidence against
him, and that he has a right to . . .an attorney, either retained or
appointed."5"
In Miranda, the Supreme Court heard arguments from defendants in a consolidated group of cases in which each had provided
interrogating police officers with oral and written confessions without
first receiving a warning of their constitutional rights. 5' Ernesto
Miranda had been arrested, taken to the police station, and interrogated by two police officers for two hours.5 2 The interrogation
resulted in a confession that later led to Miranda's conviction for kidnapping and rape. 53 Before the Supreme Court, Miranda's attorneys
challenged the police's interrogation tactics, arguing that their failure
to advise Miranda of his rights violated the Fifth Amendment and
made his confessions inadmissible. 4
The Court focused first on the widespread interrogation tactics
utilized by police officers with the intent to inflict psychological pressure that "exacts a heavy toll on individual liberty and trades on the
weakness of individuals. '55 Throughout history, custodial interrogations had notoriously included physical violence. 56 While physical tactics had largely disappeared by the time Miranda was decided, they
were replaced by psychological coercion. 7 Under these circumstances
the Court questioned whether confessions traditionally considered
voluntary were nevertheless at "odds with one of our Nation's most
cherished principles-that the individual may not be compelled to
incriminate himself. '58 The Miranda Court found that the overwhelming "compulsion inherent in custodial surroundings" inevitably
49 Id.

50 Id.
51 Id. at 445.

52 Id. at 491-92.
53 Id. at 492.
54 Miranda v Arizona, 384 U.S. 436, 492 (1966).
55 Id. at 455 (citation omitted).
56 Id. at 445-46.
57 Id. at 448.
58 Id. at 457-58.
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by the defendant was truly
puts in question whether any statement
59
choice."
free
his
of
"the product
After reciting a brief history of the Fifth Amendment, the
Miranda Court reasoned that the principles supporting the privilege
against self-incrimination logically applied not only at trial, but also to
compulsion from law enforcement during pre-trial questioning.60 But
to what degree does the privilege apply, and what does it require law
enforcement officers to do? To answer these questions, the Court
turned to several cases that held prosecutors could only use confessions that were given voluntarily, meaning without compulsion by a
threat or promise.61 While these cases made clear that Fifth Amendment rights could be violated during interrogations, the Court went
further to show that the absence of affirmative safeguards also violated a defendant's rights.6"
In the 1964 case Escobedo v. Illinois, the Court held a defendant's pre-trial confession was inadmissible because the defendant
had not been "apprise[d] ... of his rights" after being denied counsel,
and thus his decision to speak "was not made knowingly or competently. '63 However, because the defendant had been denied counsel,
the Court's decision was based on the Sixth Amendment right to
counsel rather than any Fifth Amendment protection.' Using the
Escobedo Court's emphasis on the need for affirmative safeguards,
coupled with the inherently coercive nature of all police interrogations, the Miranda Court clarified its previous holding to establish that
the Fifth Amendment prohibits the admission of confessions given
without an adequate warning that can serve as a prophylactic against a
defendant's compelled abdication of his constitutional right.65
Prior to Miranda, the Fifth Amendment Self-Incrimination
Clause merely protected against the creation of a negative inference
59 Id. at 458.

60 Miranda v. Arizona, 384 U.S. 436, 460-61 (1966) ("[Tjhe privilege is fulfilled only when
the person is guaranteed the right to remain silent unless he chooses to speak in the unfettered
exercise of his own will." (quoting Malloy v. Hogan, 378 U.S. 1, 8 (1964))).
61 Id. at 461 (citing Bram v. United States, 168 U.S 532 (1897)) (holding that confessions
must be voluntary); id. (citing Ziang Sung Wan v. United States, 266 U.S. 1 (1924)) (holding that
confessions are voluntary if obtained without compulsion).
62 Id. at 465.

63 Id. (discussing Escobedo v. Illinois, 378 U.S. 478 (1964)).
64 Id. (discussing Escobedo, 378 U.S. at 491).
65 Id. at 465-67.
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from a defendant's failure to testify at trial.66 After Miranda, the
Court eliminated the distinction between sworn and unsworn statements by extending the application of the Fifth Amendment to pretrial police interrogations. 67 As noted above, the impetus for requiring a Miranda warning prior to police questioning was the concern
that custodial interrogations contain "inherently compelling pressures
which work to undermine the individual's will to resist and to compel
him to speak where he would not otherwise do so freely. ' 68 To combat these pressures and effectuate the Fifth Amendment in the pretrial context, the Court developed minimum procedural safeguards
that law enforcement officers must issue to suspects.6 9 If a suspect
does not receive the Mirandawarning, or if officers question him after
he claims his privilege, any subsequent statements are inadmissible
under the exclusionary rule. 70 Moreover, because the police interrogation process is so inextricably wrought with compulsion, every suspect, regardless of "age, education, intelligence, [or] prior contact with
authorities," must receive adequate warnings about their rights.71
The Miranda Court's goal was to "assure that the individual's
right to choose between silence and speech remains unfettered
throughout the interrogation process. "72 However, the Court did not
eliminate the possibility for investigators to obtain valuable, even
incriminating, information during questioning.73 Indeed, the Court
found value in general police questioning and considered it vital for
adequate fact-finding.74 Thus, the Court deemed a defendant's confession admissible if "given freely and voluntarily without any compelling influences" or after the defendant has relinquished his Fifth
Amendment right by a voluntarily, knowledgeable, and intelligent
waiver. 75 For example, if an individual enters the police station wish66 See Griffin v. California, 380 U.S. 609 (1965).
67 Miranda, 384 U.S. at 467.
68 Id.

69 See id. at 444 ("Prior to any questioning, the person must be warned that he has a right
to remain silent, that any statement he does make may be used as evidence against him, and that
he has a right to the presence of an attorney, either retained or appointed.").
70 Id. at 474, 479.
71 Id. 469-70.
72 Id. at 469.

73 Miranda v. Arizona, 384 U.S. 436, 478 (1966).
74 Id.

at 477-78.

75 Id. at 475, 78.
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ing to confess to a crime, officers are under no obligation to stop him
76
because his confession is not compelled.
Today the Miranda warning is one of the most well-known criminal procedure rules within American popular culture. v While the
Miranda Court made clear that legislatures could draft their own safeguards, the warnings prescribed by the Court have universally been
adopted to ensure that officers act within the letter of the law.7 8 In
practice, a police officer who arrests a suspect, places him in the back
of a patrol car, but does not read him his Miranda rights, has not violated the Miranda requirement because the requirement is only violated if questioning occurs without a warning. 9 While the Miranda
warning is often viewed as a bright line rule of criminal procedure, its
interplay with silence jurisprudence has generated considerable confusion among courts today.

III.

THE DEVELOPMENT OF SILENCE JURISPRUDENCE

Since Miranda, the Supreme Court has slowly mapped the constitutional parameters of whether a defendant's silence is admissible as
either evidence of guilt or to impeach testimony. Over the course of
nearly 20 years, the Court provided answers regarding the use of prearrest, pre-Miranda silence; post-arrest, pre-Miranda silence; and
post-arrest, post-Miranda silence to impeach a defendant's testimony.80 The Court also has addressed whether a defendant's postarrest, post-Miranda silence may be used as evidence of guilt at trial.8
The two areas of Supreme Court silence jurisprudence left unanswered are pre-arrest, pre-Miranda silence and, the topic of this Comment, post-arrest, pre-Miranda silence as evidence of guilt. The
following cases provide a roadmap of the Supreme Court's decisions
in the area of silence jurisprudence.

76 Id. at 478.
77 See, e.g., Dickerson v. United States, 530 U.S. 428 (2000) ("Miranda has become embedded in routine police practice to the point where the warnings have become part of our national
culture.").
78 Miranda, 384 U.S at 467.

79 See id. at 444.
80 Jenkins v. Anderson, 447 U.S. 231 (1980); Fletcher v. Weir, 455 U.S. 603 (1982).
81 Wainwright v. Greenfield, 474 U.S. 284 (1986); Doyle v. Ohio, 426 U.S. 610 (1976).
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Silence Arising at Trial

In 1965, just one year before Miranda, the Supreme Court held in
Griffin v. California that commenting on a defendant's failure to testify at trial violated the Self-Incrimination Clause of the Fifth Amendment as applicable to the states through the Fourteenth
Amendment.82 As a result, the Court found that the trial court had
violated the defendant's constitutional right by allowing prosecutors
to comment on his silence and, thus, reversed the defendant's firstdegree murder conviction.8 3
In Griffin, the prosecution charged the defendant with murdering
a friend whom they could prove was with the defendant the night
before.' The defendant refused to testify at trial, instead invoking his
Fifth Amendment right. 85 At trial, the prosecution offered as evidence of guilt the fact that the defendant refused to deny any of their
allegations under oath.86 The prosecution claimed that because the
defendant had been the last person to see the decedent alive, he
would have taken the stand to explain how their night had ended if he
were innocent.87 In accordance with state law, the lower court
instructed the jury that the defendant had a constitutional right not to
testify, but that they were free to take the defendant's failure to
explain any evidence that he could reasonably be expected to explain
into consideration when weighing the evidence.88
Justice Douglas, speaking for the Court, declared that "comment
on the refusal to testify is a remnant of the 'inquisitorial system of
criminal justice' which the Fifth Amendment outlaws."8 9 To allow
prosecutors to offer the defendant's refusal to testify as evidence
would penalize the defendant's reliance on a fundamental privilege. 9°
The Court noted that there may be a number of reasons for a defen82 Griffin v. California, 380 U.S. 609 (1965).
83 Id. at 615.

84 Id. at 610.
85 Id. at 609.
86 Id. at 610-11.
87 Id.

88 Griffin v. California, 380 U.S. 609, 610 n.2 (1965) ("Article I, s 13, of the California
Constitution provides in part: '.. . in any criminal case, whether the defendant testifies or not,
his failure to explain or to deny by his testimony any evidence or facts in the case against him
may be commented upon by the court and by counsel, and may be considered by the court or the
jury."').
89 Id. at 614.
90 Id.
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dant not to testify apart from his inability to sufficiently answer the
prosecution's charges. 9 The Griffin Court thus drew a bright line
rule, even prior to Miranda, that a defendant's silence as a result of his
refusal to testify at trial cannot be submitted as evidence against him.
B.

Silence Arising After Both an Arrest and the Receipt of a
Miranda Warning

A decade after Miranda, the Supreme Court held in Doyle v.
Ohio that the Constitution's Due Process Clause prohibits the prosecution from using a defendant's silence to impeach exculpatory testimony if that silence arises after officers have read the defendant his
Miranda rights.92 In a dissenting opinion, Justice Stevens wrote that
silence used for impeachment did not violate due process because the
Fifth Amendment was not meant to be a shield against perjury.93 The
Doyle Court decided, however, not to address whether the use of
94
silence violates the Self-Incrimination Clause itself.
In Doyle, police officers arrested the defendant for selling ten
pounds of marijuana to a police informant.95 With little notice, the
informant arranged for a drug deal to take place at a local parking lot
where officers could set up surveillance. 96 The officers, however, were
unable to obtain all of the money needed to buy the drugs. 97 Determined to make the arrest, the officers nevertheless sent the informant
to meet the defendant as planned. 98 Soon after the transaction, the
defendant realized he had received less money than had been agreed
to and started circling the neighborhood searching for the informant.99
Law enforcement officers quickly arrested the defendant and immediately read him his Miranda warning."
91 Id. at 615 (quoting People v. Modesto, 398 P.2d 753, 762-63 (Cal. 1965)) (stating that a
defendant may not want to comment on previous convictions of other crimes).
92 Doyle v. Ohio, 426 U.S. 610, 611 (1976).
93 Id. at 624-26 (Stevens, J., dissenting) (requiring the defendant to show reliance on the
Miranda warning before the use of post-arrest, post-Miranda silence can be fundamentally
unfair).
94 Id. at 611-20 (1976) (majority opinion).
95 Id. at 611.
96 Id.
97 Id. at 612.

98 Doyle v. Ohio, 426 U.S. 610, 611 (1976).
99 Id. at 612.

100 Id.
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At trial, the prosecution lacked sufficient evidence to convict the
defendant because none of the officers actually saw the transaction
take place. 0 1 The defendant took the stand and admitted to nearly
everything the prosecution alleged. 112 The one detail the defendant
would not concede was who was selling drugs to whom. 103 Instead, the
defendant claimed that the informant had framed him by throwing the
money into his car."°4 In an effort to show that the defendant was
lying, the prosecution asked the defendant about why he had failed to
mention this exculpatory story to the arresting officer.' 0 5 The defendant's counsel objected, claiming the silence was protected under the
Fifth Amendment.0 6 To justify the use of the defendant's silence, the
prosecution relied on several cases allowing the use of post-arrest
statements to impeach a defendant even though those statements
were inadmissible because the defendant never received a Miranda
1 7
warning. 0
Justice Powell rejected the government's argument and held that
silence following a Miranda warning "is insolubly ambiguous"
because "in the wake of these warnings [silence] may be nothing more
than the arrestee's exercise of these Miranda rights."'1 8 While
Miranda warnings do not expressly say that a defendant's silence will
not be used against him, the Court found this guarantee implicit. 10 9
Allowing the use of the defendant's silence in the face of such assurances would be so "fundamentally unfair" as to deprive the defendant
of the right to due process." 0
Justice Stevens wrote a dissenting opinion dismissing the majority's argument that post-Miranda silence is too ambiguous to be of
probative value."' To Justice Stevens, the defendant's silence was so
"graphically inconsistent" with the exculpatory testimony offered at
trial that it should be of the same probative value as any other type of

103

Id.
Id.
Id. at 612-13.

104
105

Doyle v. Ohio, 426 U.S. 610, 613 (1976).
Id.

106
107

Id. at 614.

101
102

Id. at 617 (citing Harris v. New York, 401 U.S. 222 (1971)) (permitting the use of inadmissible statements for impeachment).
108 Id. (citations omitted).
109 Id. at 618.
110 Doyle v. Ohio, 426 U.S. 610, 618 (1976).
IllId. at 621 (Stevens, J. dissenting).
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inconsistent statement. 12 If the defendant had been framed, the
defendant's most logical reaction would have been to alert the arresting officers. 3 Moreover, the dissenters thought that the defendant
on the Miranda warning before any
would first have to claim reliance
4
unfairness could be shown."1
While the majority only addressed the defendant's due process
claim, Justice Stevens went further by also rejecting the argument that
post-arrest, post-Miranda silence for impeachment violated the Fifth
Amendment Self-Incrimination Clause." 5 The defendant's counsel
relied on dicta in Miranda stating that prosecutors cannot use the
"fact that the defendant stood mute or claimed the [Fifth Amendment] privilege in the face of accusation" at trial. 116 Justice Stevens
rejected this argument because the majority in Miranda created an
exception to the general rule when it recognized the long established
"distinction between the prosecution's affirmative use of the defendant's prior silence and the use of prior silence for impeachment.""' 7
C. Silence Arising Before Both an Arrest and the Receipt of a
Miranda Warning
In the 1980 case of Jenkins v. Anderson, the Supreme Court ruled
that pre-arrest, pre-Miranda silence can be used to impeach a defendant's testimony. 1 8 Writing a separate concurring opinion, Justice
Stevens also rejected the defendant's claims." 9 Instead of relying on
the
the Due Process Clause as the majority did, the Justice stated that
120
Fifth Amendment is simply irrelevant prior to an interrogation.
In Jenkins, the defendant was charged with stabbing a man to
death during an altercation.' 2' The defendant originally fled the scene
of the crime, but eventually turned himself in to the authorities two
112 Id. at 621-22 (Stevens, J. dissenting).
113 Id.
114 id. at 624-26.

115 id. at 617 n.9, 619, 626.
116 Doyle v. Ohio, 426 U.S. 610, 627 (1976) (citing Miranda v. Arizona, 384 U.S. 436
(1966)).
117 Id. at 628 (citing Raffel v. United States, 271 U.S. 494 (1926)) (holding a defendant's
silence at a prior trial was admissible for impeachment at a subsequent trial).
118 Jenkins v. Anderson, 447 U.S. 231, 234, 240 (1980).
119 Id. at 241-42 (Stevens J., concurring).
120 Id.
121 Id. at 232.
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weeks later. 122 At trial, the defendant claimed that he had acted
purely in self-defense after the victim had confronted him. 123 The
prosecution attempted to impeach the defendant's testimony by pointing to his failure to go to authorities immediately.12 4 The government
hoped the jury would conclude that if the defendant really had killed
the victim in self-defense, he would not have hidden from authorities
for two weeks. 125 The jury convicted the defendant of manslaughter,
and he appealed on the grounds that the prosecution improperly commented on his silence in violation of the Self-Incrimination and the
126
Due Process Clauses.
In addressing the defendant's claims, the Supreme Court first
stated that the rule in Griffin did not apply because the defendant
decided to testify. 127 The Court then relied on Raffel v. United States,
a pre-Miranda case that rejected the notion that the use of a defendant's silence to impeach his testimony violated the Fifth Amendment. 128 In Raffel, the prosecution tried the defendant twice. 129 The
defendant chose not to testify during the first trial, which ultimately
ended in deadlock. 3 ° He then testified at the second.' 3 ' The Raffel
Court held that when a defendant takes the stand he becomes subject
to the same impeachment through cross-examination that other witnesses face, and thus the prosecution's inquiry into his previous
silence was permissible. 3 2 The Jenkins Court used the same logic in
holding that the defendant's pre-arrest, pre-Miranda silence could be
used for impeachment without violating his Fifth Amendment right
against self-incrimination.' 33 Moreover, even if this interpretation
burdens a defendant's decision to invoke his right to remain silent, the
Court stated, "the Constitution does not forbid 'every governmentimposed choice... that has the effect of discouraging the exercise of
122 Id.
123

Id. at 233.

124 Jenkins v. Anderson, 447 U.S. 231, 234 (1980).
125 Id.
126 Id.at 235.
127 Id.

128 Id. at 235 (citing Raffel v. United States, 271 U.S. 494, 495 (1926)).
129 Raffel, 271 U.S. at 495.
130 Id.
131 Id.
132 Id. at 499.
133 Jenkins v. Anderson, 447 U.S. 231, 235-36 (1980).
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constitutional rights."' 13 4 The prosecution's use of the defendant's
silence "may enhance the reliability of the
criminal process" and, thus,
135
positively impact the search for justice.
In addressing the defendant's due process claim, the Court reasoned that the fundamental fairness rationale offered by Doyle did
36
not apply because the defendant never received a Miranda warning.
In Jenkins, no government action "induced [the] petitioner to remain
silent. 1 37 The Court found that in light of the absence of any Miranda
warning, the central issue in Doyle of preserving fundamental fairness
did not exist in Jenkins and, thus, there was no due process ground on
which to hold the use of the defendant's silence impermissible t38
D. Silence Arising After an Arrest But Before the Receipt of a
Miranda Warning
Just two years after Jenkins, the Supreme Court addressed the
issue of post-arrest, pre-Miranda silence in the case of Fletcher v.
Weir.139 The Court reversed the Sixth Circuit by holding that the prosecution's use of post-arrest, pre-Miranda silence for impeachment
purposes was permissible under the Court's previous holdings in both
Doyle and Jenkins."4
Just as in Jenkins, the defendant in Fletcher faced murder charges
for which he later provided an exculpatory account at trial.' 41 At trial
the defendant admitted under oath to stabbing his victim, but he
claimed to have acted in self-defense.' 42 Like in Jenkins, where the
defendant did not turn himself in for two weeks, the Fletcher defendant fled the scene of the crime and did not call the police to report
the incident. 143 Once arrested, but before receiving a Miranda warning, the defendant never offered the arresting officers any exculpatory
explanation for the stabbing.' 44
134 Id.
135 Id.
136 Id.
137 Id.

at 236 (quoting Chaffin v. Stynchcombe, 412 U.S. 17, 30 (1973)).
at 238.

at 239.
at 240.
138 Id. at 240-41.

139 Fletcher v. Weir, 455 U.S. 603 (1982).
140 Id. at 607.
141 Id. at 603.
142 Id.
143 Id.
144 Id. at 603-04.
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During cross-examination, the prosecution attempted to impeach
the defendant's testimony by asking him why he had not claimed selfdefense earlier.145 As in Jenkins, the prosecution hoped to convince
the jury that it was irrational for the defendant to claim self-defense at
trial, but not after the arrest.146 The jury ultimately rejected the defendant's version and convicted him of first-degree murder.1 47 The 14defen8
dant appealed claiming a violation of his right to due process.
In a per curiam decision, the Fletcher Court held that the facts of
the case were significantly different from Doyle because the defendant did not receive his Miranda warning prior to his silence. 4 9
Under Miranda, a police officer is not required to present a suspect
with his Miranda rights until questioning. 5 ° The Fletcher Court
explained that the decision in Doyle was principled on the concept
that an officer's Miranda warning carries with it an implicit promise
not to use a defendant's silence against him.' 51 However, this implicit
assurance is not produced by an arrest itself; rather, it emerges only
after an "affirmative assurance embodied in the Mirandawarnings. "152
As a result, the defendant has no legal expectation that the prosecution will not use his pre-Miranda silence against him, and thus no due
process right was violated by the use of the silence for impeachment. 153 Importantly, the Court added that states should determine
is more probative than
through local rules of evidence whether silence
54
trial.
at
admissible
thus,
prejudicial and,

IV.

POST-ARREST, PRE-MIRANDA SILENCE: THE CURRENT
CIRCUIT SPLIT

While the Supreme Court has addressed several questions
prompted by Miranda, the Court has not yet considered the admissibility of silence as evidence of guilt if it arises after an arrest but
before a defendant receives a Miranda warning. However, seven of
the thirteen courts of appeals have decided the issue, resulting in a
145 Fletcher v. Weir, 455 U.S. 603, 604 n.1 (1982).
146 Id.

at 603-04.

147 Id.
148 Id. at 604.
149 Id. at 605.

150 Miranda v. Arizona, 384 U.S. 436, 444 (1966).
151 Fletcher, 455 U.S. at 605 (quoting Doyle v. Ohio, 426 U.S. 610, 618(1976)).
152 Id. at 607.
153 Id.
154 Id.
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near even split between those prohibiting and those permitting the use
of such silence.' 55 The divide in the circuit decisions is based primarily
on a disagreement over whether a Miranda warning must trigger the
right to silence, and whether there is a constitutional distinction
between the use of silence for impeachment and its use as evidence of
guilt.15 6 The answers to these questions determine whether prosecutors violated a defendant's right to due process, right against selfincrimination, or both. The following sections will explore the circuit
courts' opinions supporting and opposing the use of post-arrest, preMiranda silence as evidence of guilt.
A.

Circuits Permitting the Use of Post-Arrest,Pre-MirandaSilence

The Fourth, Fifth, Eighth, and Eleventh Circuits have all held
that post-arrest, pre-Miranda silence is admissible at trial.'5 7 Each of
these courts' decisions hinges on the holdings in Doyle, Jenkins, and
5 8 The Fifth Circuit's opinion in United States v. Salinas and the
Weir."
Eighth Circuit's opinion in United States v. Frazier are representative
of the rationale used by their sister circuits.
In 2007, the Fifth Circuit delivered its first published opinion on
the issue in United States v. Salinas.'59 In Salinas, the defendant, a
felon, was charged and convicted with the unlawful possession of a
firearm. 160 On appeal, the defendant claimed that the prosecution
improperly referred to his post-arrest silence and, in doing so, violated
his right to due process and his privilege against self-incrimination. 6 1
The Salinas court found that under Doyle, the use of pre-trial silence
is only fundamentally unfair if the defendant received an implicit
promise that his silence would not be used, typically received through
a Miranda warning.' 6 2 For the court, this logic found additional support in both Jenkins and Fletcher because the Supreme Court permit155 See supra notes 152-84 and accompanying text.
156 Compare United States v. Moore, 104 F.3d 377, 384-90 (D.C. Cir. 1997), with United
States v. Frazier, 408 F.3d 1102, 1109-11 (8th Cir. 2005).
157 United States v. Love, 767 F.2d 1052 (4th Cir. 1985); United States v. Salinas, 480 F.3d
750 (5th Cir. 2007), cert. denied, 128 S. Ct. 487 (2007); Frazier, 408 F.3d 1102; United States v.
Rivera, 944 F.2d 1563 (11th Cir. 1991).
158 See Frazier, 408 F.3d at 1110.
159 Salinas, 480 F.3d 750; see also United States v. Garcia-Gils, 133 F. App'x 102 (5th Cir.
2005).
160 Salinas, 480 F.3d at 753-54.
161 Id. at 756-58 (citing Doyle v. Ohio, 426 U.S. 610, 618 (1976)).
162 Id. at 757.
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ted the use of silence if it occurred before a Miranda warning.163
Moreover, the Fletcher Court explicitly rejected the notion that an
arrest by itself was enough to constitute an implicit promise by the
government not to use the defendant's silence." 6 Ultimately, the Salinas court found that the use of post-arrest, pre-Miranda silence does
not raise due process concerns because precedent indicates that questions about fundamental fairness only arise after officers give a
65
Miranda warning.1
As in Doyle, the Salinas court ended its inquiry with the defendant's self-incrimination claim and did not address the Self-Incrimination Clause question. 166 However, in United States v. Frazier, the
Eighth Circuit found that prosecutors' use of post-arrest, pre-Miranda
silence also did not violate the Self-Incrimination Clause. 67 The Frazier court simplified the constitutional issue to a question of whether
the defendant's silence had been compelled.168 In Miranda, the Court
principled its requirement of an adequate warning as an effort to prevent police coercion and compelled confessions. 169 The Frazier court,
following the logic of Miranda, stated that although Frazier was in
police custody, he was not under any "government-imposed compulsion to speak," and so his silence was not protected.170 The court
made clear that its holding was not determinative of every post-arrest,
pre-Miranda silence, and that a determination regarding compulsion
71
should be conducted on an ad hoc basis.1
B.

Circuits Prohibiting the Use of Post-Arrest, Pre-MirandaSilence

The Seventh, Ninth, and District of Columbia Circuits have each
held that post-arrest, pre-Miranda silence is inadmissible at trial as
evidence of guilt. 72 In contrast to the decisions by the majority of the
163 Id.
164 Id.
165 Id.

166 United States v. Salinas, 480 F.3d 750, 759 (5th Cir. 2007), cert. denied, 128 S. Ct. 487
(2007).
167 United States v. Frazier, 408 F.3d 1102, 1111 (8th Cir. 2005).
168 Id.
169 See Miranda v. Arizona, 384 U.S. 436, 444 (1966).
170 Frazier, 408 F.3d at 1111.
171 See id. (discussing the facts of the particular case after rejecting the government's bright
line rule).
172 United States v. Hernandez, 948 F.2d 316, 322-23 (7th Cir. 1991); United States v.
Velarde-Gomez, 269 F.3d 1023, 1030-33 (9th Cir. 2001); United States v. Moore, 104 F.3d 377,
385-90 (D.C. Cir. 1997).
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circuits, each of these courts' decisions hinges on the concept that the
right to remain silent, as prescribed by Fifth Amendment, does not
need to be triggered by a Miranda warning to become effectual.'7 3
Additionally, these courts refused to extend Supreme Court precedent
pertaining to the use of silence for impeachment purposes to cases in
which the silence will be used as evidence of guilt.174 The District of
Columbia Circuit's decision in United States v. Moore is representative
of the rationale offered by its sister circuits.
In Moore, the court held that neither the Constitution nor
Supreme Court precedent supported the proposition that the right to
remain silent attaches only after a Miranda warning is provided or an
interrogation has begun.'7 5 Under Miranda, a defendant cannot be
punished for "'claim[ing] his privilege in the face of accusation' when
he was 'under police custodial interrogation."" 7 6 The court interpreted this to mean that a defendant's right to remain silent exists at
the time he is placed in police custody.' 77 Applying Griffin, which
prohibited prosecutors from commenting on a defendant's decision
not to testify because doing so would burden the exercise of the Fifth
Amendment, the Moore court found that prosecutors also could not
burden a defendant's post-arrest silence. 78 A contrary rule would
require the defendant to forfeit his right to remain silent in order to
respond to commentary regarding his previous exercise of that right.
The court also found such a rule untenable because it would create an
officers to delay interrogation" to generate an
incentive "for arresting
179
silence.
incriminating
The Moore court continued its analysis by refusing to extend the
rationale offered in Doyle, Jenkins, and Fletcher to the use of silence
as evidence of guilt. 8 ° According to the court, the Supreme Court has
consistently distinguished between the admissibility of silence for
173See Hernandez, 948 F.2d at 323; Moore, 104 F.3d at 385; Velarde-Gornez, 269 F.3d at
1029.
174 See Hernandez, 948 F.2d at 323 n.4.
175 Moore, 104 F.3d at 389.
176 Id. at 385 (citing Miranda v. Arizona, 384 U.S. 436, 468 n.37 (1966)).
177 Id.

178 Id.
179 Id.

180 Id. at 386 ("It is plain that the significance of the Miranda warnings in establishing the
ability of the prosecution to use the defendant's silence is limited to impeachment.").
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impeachment and as evidence of guilt.' 8 ' The Moore court pointed to
dicta in Doyle showing that the prosecution in that case had not proposed that "silence could be used as evidence of guilt."'1 82 Moreover,
the concept of using a pre-Miranda,post-Miranda distinction to determine the admissibility of silence "turns the whole realm of constitutional protection on its head" because Miranda focused on
safeguarding statements, not silence. 83
The Moore court offered that the analytical framework for understanding admissibility was that under Miranda, a defendant's silence
generally cannot be used against him.' 84 However, under Jenkins and
Fletcher, when the defendant testifies, an exception is created that
allows the government to use his silence for impeachment purposes.185
Under Doyle, the issuance of a Miranda warning then "causes an
estoppel that restores to the defendant the protection against the use
of [his] silence. "186 The court concluded that because the impeachment cases are distinguishable, the use of post-arrest, pre-Miranda
silence does not depend on the receipt of a Miranda warning.' 87
Instead, any silence after an arrest must be considered to be the
defendant's claim of the Fifth Amendment privilege. 8 8
V.

CREATING A CONSISTENT BODY OF SILENCE JURISPRUDENCE

The Supreme Court should resolve the confusion over whether a
defendant's post-arrest, pre-Miranda silence is admissible as evidence
of guilt so that law enforcement officers, prosecutors, and, most
importantly, defendants and their counsels have clear guidance on the
constitutional parameters of the Fifth Amendment. In explaining how
the court should interpret the Fifth Amendment, Justice Frankfurter
recognized that "[tlhe privilege against self-incrimination is a specific
provision of which it is peculiarly true that 'a page of history is worth a
89 In untangling
volume of logic." ",t
what has grown into an excessively
181 United States v. Moore, 104 F.3d 377, 385 (D.C. Cir. 1997) (citing Jenkins v. Anderson,
447 U.S. 231, 235 (1980)).
182 Id. at 386 (quoting Doyle v. Ohio, 426 U.S. 610, 617 (1976)).
183 Id.
184 Id. at 387.
185 Id.
186 Id.

187 United States v. Moore, 104 F.3d 377, 385 (D.C. Cir. 1997).
188 Id.
189 LEVY, supra note 10, at 431-32 (quoting Ullmann v. United States, 350 U.S. 422, 427

(1956)).
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confusing area of law, the Court should stay true to both the historical
foundations of the Fifth Amendment and the impetus behind the
modern Miranda requirement.
The following section presents analysis that abides by these principles to support the proposition that the use of post-arrest, preMiranda silence does not violate the Fifth Amendment Self-Incrimination Clause or the Due Process Clause. Nevertheless, allowing
prosecutors to introduce a defendant's silence as evidence of guilt
should give readers pause because of the serious risk of admitting
prejudicial evidence. However, to prohibit such evidence by simply
allowing the judicial branch to ignore the original meaning of the SelfIncrimination Clause threatens the security of not just the Fifth
Amendment, but other rights as well. 190 Instead, to ensure an appropriate balance between protecting defendants' civil rights and
allowing an effective search for justice, legislatures should respond by
constructing evidentiary rules that retain probative silence but exclude
prejudicial silence.
A.

The Fifth Amendment is Inapplicable Prior to an Interrogation

For nearly two hundred years, the Supreme Court has interpreted
the Fifth Amendment to apply only when the state attempts to compel
a defendant to confess to a crime against his will. 19' While Miranda
fundamentally changed the application of the Fifth Amendment by
requiring a prophylactic warning to safeguard against state compulsion, the Court did not stray from the Amendment's original justification of preventing coercive testimony.' 92 Thus, while the right to
remain silent is not "born" from the conveyance of a Miranda warning, statements are not tainted, and thus not excluded, unless they
arise in the wake of state compulsion. 9 3
In granting defendants an enveloping right to silence, even prior
to any state compulsion, some circuits have conflated Supreme Court
precedent and impermissibly extended the Fifth Amendment past its
190 See infra Part V.C.
191 See Miranda v. Arizona, 384 U.S. 436, 463 n.31 (1966); see also supra Part I.
192 Miranda, 384 U.S. at 467 ("[Tjhe Fifth Amendment privilege... serves to protect persons in all settings in which their freedom of action is curtailed in any significant way from being
compelled to incriminate themselves.").
193 United States v. Velarde-Gomez, 269 F.3d 1023, 1029 (9th Cir. 2001) ("'[T]he warnings
mandated by [Miranda are] a prophylactic means of safeguarding Fifth Amendment rights,' they
are not the genesis of those rights." (quoting Doyle v. Ohio, 426 U.S. 610, 617 (1976))).
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historical purpose. The paradigmatic shift in English common law
that established the right against self-incrimination, as well as the concerns expressed at the nation's founding, serve as important reminders
that the Self-Incrimination Clause is aimed solely at prohibiting the
state from forcing a defendant to confess. 194 Courts that ban the use
of post-arrest, pre-Miranda silence based on the Self-Incrimination
Clause tie the Fifth Amendment into their analysis by ignoring this
history and assuming that the privilege is automatically applicable.' 9 5
To accomplish this end they pair Griffin, which forbids the use of a
defendant's silence at trial because it burdens the exercise of that
right, with Miranda's proclamation that prosecutors cannot use "the
fact that [the defendant] stood mute or claimed his privilege in the
face of accusation."' 9 6 The conclusion these courts reach is that the
use of post-arrest, pre-Miranda silence similarly burdens the exercise
of that right. 97 However, both Griffin and Miranda arose out of circumstances in which the defendant was directly compelled to testify.
This scenario is significantly different from cases in which the defendant has yet to face any form of compulsion from the state, let alone
interrogation.
The Court's holding in Miranda was clearly limited to the context
of coercive pre-trial interrogations. 198 As a result, the first hurdle in
claiming a Fifth Amendment violation is demonstrating that state
compulsion existed. Without compulsion, the only way to prohibit
post-arrest, pre-Miranda silence is to assert that the defendant can
claim his right as a shield at any time.' 99 While this interpretation may
accurately describe popular public sentiment, as described above, it is
not supported by either history or the Court's reasoning in Miranda.2"
Some may argue that this historical foundation for the Fifth Amendment carries less weight today and that even Griffin and Miranda
strayed from the strict text of the amendment. However, while the
194 See supra Part II.
195 See United States v. Moore, 104 F.3d 377, 385 (D.C. Cir. 1997) ("Although ...interrogation per se had not begun, neither Miranda nor any other case suggests that a defendant's
protected right to remain silent attaches only upon the commencement of questioning .
196 See, e.g., id. (quoting Miranda, 384 U.S. at 468 n.37).
197 Id. (relying on Miranda, 384 U.S. at 468 n.37).
198 Miranda, 384 U.S. at 444.
199 Moore, 104 F.3d at 385 ("Although ... interrogation per se had not begun, neither
Miranda nor any other case suggests that a defendant's protected right to remain silent attaches
only upon the commencement of questioning as opposed to custody.").
200 See supra Parts I & 1I.
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Griffin and Miranda Courts certainly expanded the amendment's
reach past the plain language of the text, the Supreme Court did not
stray from the original impetus for the Self-Incrimination Clause.
Even in expanding the reach of the Fifth Amendment to a defendant's
silence at trial and to pre-trial police interrogations, the Miranda and
Griffin Courts nevertheless grounded their holdings in the principle
that the government cannot compel a defendant to testify against
himself."0 '
Given the glaring inconsistency between the arguments for
prohibiting post-arrest, pre-Miranda silence and the historical foundation for the adoption of the Fifth Amendment, it is not surprising that
reading the Self-Incrimination Clause to apply prior to government
compulsion creates an indefensible contradiction that leads to serious
problems in practical application.0 2 For example, under the theory
that post-arrest, pre-Miranda silence is protected, a defendant who
remains silent after an arrest cannot have that silence admitted as evidence of guilt because he is considered to have claimed his privilege. 20 3 However, if a defendant makes an unsolicited statement after
being arrested, but before a Miranda warning is provided, that statement is not protected by Miranda."°4 To make these two outcomes
consistent under the proposed theory, the rationale for admitting preMiranda statements must be that the defendant waived his right. 0 5
However, this response is unsatisfying because in order to waive the
privilege, a defendant must do so knowingly and intelligently.2 °6 How
could a defendant have adequate knowledge of his rights and intelligently waive them if he has not received a Miranda warning? Simply
201 Miranda, 384 U.S. at 444 ("We are satisfied that all the principles embodied in the

privilege apply to informal compulsion exerted by law-enforcement officers during in-custody
questioning. An individual swept from familiar surroundings into police custody, surrounded by
antagonistic forces, and subjected to the techniques of persuasion described above cannot be
otherwise than under compulsion to speak. As a practical matter, the compulsion to speak in the
isolated setting of the police station may well be greater than in courts or other official investigations, where there are often impartial observers to guard against intimidation or trickery.");
Griffin v. California, 380 U.S. 609, 613-14 (1965) ("If the words 'Fifth Amendment' are substituted for 'act' and for 'statute' the spirit of the Self-Incrimination Clause is reflected. For comment on the refusal to testify is a remnant of the 'inquisitorial system of criminal justice,' which
the Fifth Amendment outlaws." (citation omitted)).
202 Moore, 104 F.3d at 393-94 (Silberman, J., dissenting).
203 Id.
204 Id.
205 Moore, 104 F.3d at 393 (Silberman, J., dissenting).
206 Miranda, 384 U.S. at 444.
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put, he could not. This is precisely why the Supreme Court has held
that voluntary pre-Miranda statements are admissible, not on the
grounds of a waiver, but because the Miranda requirements and the
exclusionary rule do not apply in such situations. °7
The inapplicability of the Fifth Amendment to pre-interrogation
contexts was an important point for Justice Stevens who argued in his
Jenkins concurrence that he would have allowed the defendant's prearrest silence to be admitted at trial not on the majority's due process
grounds, but rather because the Fifth Amendment was irrelevant to
the analysis.20 8 Justice Stevens viewed silence at trial and silence
before trial as "fundamentally different. ' 2 9 While the prohibition
against commentary on a defendant's choice not to testify is logical to
prevent burdening the exercise of that right, no comparable rationale
exists in the pre-Miranda context because compulsion has not activated the application of the Fifth Amendment.210
The tension that results from applying the Fifth Amendment to
pre-interrogation contexts is visible in two Ninth Circuit cases. In
United States v. Oplinger, the court found that pre-arrest, pre-Miranda
silence is admissible as evidence of guilt based on the same grounds
offered by Justice Stevens in Jenkins.21 1 Two years later, an en banc
panel held in United States v. Whitehead that post-arrest, pre-Miranda
silence, however, was not admissible.2 12 Although these two positions
are facially inconsistent, the Whitehead court claimed that Oplinger
was limited to pre-arrest contexts and that custody alone, rather than
compulsion, triggered Miranda considerations.2 3 While this statement allows the court to distinguish Oplinger, it ignores the Miranda
Court's explicit requirement of both custody and interrogation.2 14
207 See Rhode Island v. Innis, 446 U.S. 291, 300-01 (1980) (holding that a defendant is not
interrogated unless expressly questioned or the functionally equivalent, including "any words or
actions on the part of the police (other than those normally attendant to arrest and custody) that
the police should know are reasonably likely to elicit an incriminating response").
208 Jenkins v. Anderson, 447 U.S. 231, 243-44 (1980) (Stevens, J., concurring).
209 Id. at 241.
210 Id. at 244.

211 United States v. Oplinger, 150 F.3d 1061, 1066 (9th Cir. 1998) (quoting Jenkins, 447 U.S.
at 241 (Stevens, J., concurring)).
212 United States v. Whitehead, 200 F.3d 634, 638-39 (9th Cir. 2000).
213 Id. at 639.
214

See Miranda v. Arizona, 384 U.S. 436, 477-78; see also Alston v. Redman, 34 F.3d 1237,

1244 (3d Cir. 1994).
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Some critics search for a basis to prohibit post-arrest, preMiranda silence outside the original meaning of the Fifth Amendment
by claiming that admitting pre-Miranda silence creates a perverse
incentive for law enforcement officers to withhold Miranda warnings
in an effort to solicit incriminating silence.2 15 What critics fail to admit
is that potential police manipulation is not limited to circumstances
involving post-arrest silence. Officers can just as easily manufacture a
verbal response from a defendant without directly interrogating or
otherwise compelling the defendant's statements. 21 6 What critics
ignore is that the Supreme Court has expressly forbidden police tactics that circumvent Miranda by delaying the warning in bad faith. 17
In the hypothetical provided in this Comment's introduction, the
silence prosecutors attempted to use was the defendant's immediate
reaction to the arrest, not a manipulation of Miranda. Tactics that
avoid the spirit of Miranda are identifiable as failing to comport with
reasonable practices and, consequently, are excluded without the need
to address whether silence is constitutionally admissible.2 18 If an
officer acts out of the ordinary by not providing a suspect with a
Miranda warning, the court must judge the propriety of the officer's
actions to determine whether the defendant's statement, or in this
context silence, is inadmissible.
Moreover, when prosecutors seek to admit silence their aim is not
to show a defendant's deliberated response to the arrest. Such silence
is instead used to show the defendant's instantaneous reaction to the
circumstances. Arguably, such a silence could not even be prevented
by a Miranda warning. However, if a prosecutor attempted to admit
silence arising after a prolonged period in custody, the defendant
could object to the appropriateness of the officer's delayed Miranda
warning. Additionally, as will be discussed below, if an officer waits
until the station house to provide a Miranda warning and the prosecutor attempts to admit the silence arising during the ride in the patrol
215 See United States v. Moore, 104 F.3d 377, 385 (D.C. Cir. 1997).
216 For example, two officers could sit in an interrogation room with a suspect and either
remain silent or only speak to one another. Over an extended period of time, this tactic could
force a defendant to speak first.
217 Missouri v. Seibert, 542 U.S. 600 (2004) (plurality opinion) (holding officers cannot circumvent Miranda by delaying the warning). In Seibert, the Supreme Court struck down a practice in which police offers first obtain a tainted confession from the defendant prior to a Miranda
warning, then issue the required Miranda warning, and finally obtain the same confession within
the technical requirements of Miranda. Id. at 612-13.
218 Id.
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car, the court is likely to find such silence inadmissible because it is
more prejudicial than probative. In situations similar to the opening
hypothetical, this is less of a concern because the silence is more indicative of the defendant's unconscious reaction to the circumstances,
rather than any deliberate refusal to speak.
Critics also claim that the use of post-arrest, pre-Miranda silence
as evidence of guilt creates an impermissible Hobson's choice.219 Critics allege that if post-arrest, pre-Miranda silence is used, a defendant
is forced to choose between remaining silent and having that silence
admitted against him or speaking.2 2 This concern is unconvincing for
two reasons. First, what a prosecutor is trying to admit into evidence
when offering the defendant's silence is the defendant's immediate
unconscious reaction to the allegations, rather than any calculated
response. There can be no concern as to whether a defendant is
forced into a pernicious choice if the defendant does not have time to
choose. If an officer intentionally delays giving a Miranda warning,
the extended period of time may be evidence of an effort to intentionally circumvent Miranda. Second, the Constitution simply does not
bar all government imposed choices that deter a criminal defendant
from invoking a constitutional right.22 t It is only those choices that
"impair[] to an appreciable extent any of the policies behind the
right[] involved" that are impermissible.22 2 For example, the Court
has held that giving a defendant a choice between a plea deal or a jury
trial does not burden the defendant's right to a trial by jury. 223 Similarly, in Jenkins, the Court rejected the argument that "the possibility
of impeachment by prior silence is an impermissible burden upon the
Fifth Amendment rights. ' 224 While in Jenkins the defendant's silence
was used against him during cross-examination, the choice presented
by using post-arrest, pre-Miranda silence as evidence of guilt is indistinguishable and similarly does not implicate the principles of the Fifth
Amendment.
219 See, e.g., Hennes, supra note 7, at 1034-38.
220 See, e.g., id.

221 Jenkins v. Anderson, 447 U.S. 231, 236 (1980) (citing Chaffin v. Stynchcombe, 412 U.S.
17 (1973)).
222 Chaffin, 412 U.S. at 32 (quoting McGautha v. California, 402 U.S. 183, 213 (U.S. 1971))
(holding a defendant's choice between a plea deal and jury is permissible).
223 See generally id. (noting that the Constitution does not forbid requiring criminal
defendants to make choices).
224 Jenkins, 447 U.S. at 236-37.
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Furthermore, both the historical rationale for the Self-Incrimination Clause and the Supreme Court's interpretation in Miranda find
that the purpose of the Fifth Amendment is to protect against the fear
that a defendant may be compelled to testify against himself. In Griffin, the Court held that it was impermissible for the jury to consider a
defendant's decision not to testify at trial because doing so burdens
the right against self-incrimination and compels the defendant's testimony.225 Either the defendant had to accept the inference the jury
might draw by exercising his right or he would in fact have to testify to
eliminate those concerns. Both options represent evidence that is not
voluntarily given by the defendant. Unlike in the trial context, silence
arising post-arrest, but pre-Miranda does not compel testimony
through government action. Instead, the prosecution is merely trying
to present events that flow naturally from the circumstances of the
case. The government cannot burden the defendant's right if the
defendant is not making a decision. As described below, the probative weight of such silence may be questionable depending on the
case, but that is a different inquiry from determining whether silence
is constitutionally barred.
B.

Fundamental FairnessAnalysis is Not Violated Prior to a
Miranda Warning

The Fifth and Fourteenth Amendment Due Process Clauses also
do not prohibit the use of post-arrest, pre-Mirandasilence as evidence
of guilt because the use of such silence does not violate fundamental
fairness. In Doyle, the Supreme Court found that due process prohibited the use of post-arrest, post-Miranda silence for impeachment purposes because the Miranda warning served as an implicit promise not
to use the defendant's silence against him.226 In Jenkins and Fletcher,
the Court reaffirmed its holding in Doyle by stating that the admissibility of silence would continue to depend on whether a defendant
received the implicit assurance that a Miranda warning carries. 227 As
a result, because post-arrest, pre-Mirandasilence by definition occurs
before any implicit assurance is conveyed, such silence should be constitutionally admissible even as evidence of guilt.
225 Griffin v. California, 380 U.S. 609, 613-15 (1965).

226 Doyle v. Ohio, 426 U.S. 610, 617-18 (1976) (citation omitted).
227 Jenkins, 447 U.S. at 239-40 (citation omitted); Fletcher v. Weir, 455 U.S. 603, 606-07
(1982) (citation omitted).
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The distinction between the use of pre-Miranda silence for
impeachment and as evidence of guilt has no constitutional consequence. In Wainwright v. Greenfield, the Supreme Court applied the
due process rationale from Doyle, Jenkins, and Fletcher to the question of whether post-arrest, post-Miranda silence can be used to rebut
a defendant's affirmative defense at trial.228 The Wainwright Court
found that while Doyle and its progeny examined cases involving
impeachment, the same analysis applied to other due process claims
pertaining to silence. 229 Because the Court found it appropriate to
apply Doyle, Jenkins, and Fletcher to determine the admissibility of
silence as evidence of guilt in Wainwright, it follows that the same
rationale can be applied to post-arrest, pre-Miranda silence as well.
Accordingly, just as in Doyle, post-arrest, pre-Miranda silence does
not violate due process.
Critics who oppose the admissibility of post-arrest, pre-Miranda
silence claim that the Supreme Court has consistently distinguished
between statements used for impeachment and statements used as evidence of guilt. 230 Therefore, they argue, the admissibility of postarrest, pre-Miranda silence for impeachment does not support admissibility of the same silence as evidence of guilt. While it is true that
the Court has made this distinction in the past, it does not explain why
the due process logic of Doyle should not extend to other similar
contexts.
In Raffel, the Court permitted the prosecution to comment on a
defendant's silence at a previous trial in order to impeach his testimony during cross-examination.2 31 Similarly, in Harris v. New York,
the Court permitted the use of statements for impeachment that were
otherwise inadmissible as evidence of guilt because they were made in
violation of the Miranda requirement.23 2 While these cases certainly
carve out an impeachment exception to the general exclusionary rule
applied in the wake of a Miranda violation, there is no evidence that
the Supreme Court's reasoning in Doyle, Jenkins, or Fletcher had any
228 Wainwright v. Greenfield, 474 U.S. 284, 285-95 (1986).
229 Id. at 292 ("In both situations, the State gives warnings to protect constitutional rights
and implicitly promises that any exercise of those rights will not be penalized ....
In both
situations, the State then seeks to make use of the defendant's exercise of those rights in
obtaining his conviction. The implicit promise, the breach, and the consequent penalty are identical in both situations.").
230 E.g., United States v. Moore, 104 F.3d 377, 388 (D.C. Cir. 1997) (citation omitted).
231 Raffel v. United States, 271 U.S. 494, 495 (1926).
232 401 U.S. 222, 226 (1971).

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:2

basis in the fact that silence in those cases was to be used for impeachment. In fact, instead of carving out another exception as the Court
did in Harris and Raffel, the Court applied a quite different approach
by analyzing whether the prosecution's use of the defendant's silence
violated fundamental fairness. 233 While the Court noted that the prosecution intended to use silence for impeachment, the analysis provided did not turn on that fact. In Harris and Raffel, the Court ruled
that the safeguards against self-incrimination did not protect the
defendant under the particular circumstances in those cases.234 In contrast, in Doyle and its progeny, the Court focused not on limiting the
reach of the exclusionary rule, but instead laid down a bright line
marker stating that it is not fundamentally unfair to admit a defendant's silence so long as the defendant has not received the assurances
provided implicitly in a Miranda warning.
A sympathetic claim can be made that the ubiquity of the
Miranda warning in American popular culture today makes all silence
arising in a criminal context impermissibly ambiguous.2 35 While Doyle
did describe post-Miranda silence as "insolubly ambiguous," the
Court did not extend that description to the pre-arrest and preMiranda silence it confronted in Jenkins and Fletcher.236 But even if
one dismisses those rulings as coming only fifteen years after Miranda,
the Doyle Court's fundamental fairness analysis did not depend on
ambiguity in the first place.237 As Justice Stevens pointed out in Jenkins, ambiguity does not provide a reason to constitutionally prohibit
233 See Doyle v. Ohio, 426 U.S. 610, 619 (1976); Jenkins v. Anderson, 447 U.S. 231, 240
(1980); Fletcher v. Weir, 455 U.S. 603, 607 (1982).
234 Harris, 401 U.S. at 225 ("Every criminal defendant is privileged to testify in his own
defense, or to refuse to do so. But that privilege cannot be construed to include the right to
commit perjury. Having voluntarily taken the stand, petitioner was under an obligation to speak
truthfully and accurately, and the prosecution here did no more than utilize the traditional truthtesting devices of the adversary process." (citations omitted)); Raffel, 271 U.S. at 499 ("The
safeguards against self-incrimination are for the benefit of those who do not wish to become
witnesses in their own behalf, and not for those who do. There is a sound policy in requiring the
accused who offers himself as a witness to do so without reservation, as does any other witness.
We can discern nothing in the policy of the law against self-incrimination which would require
the extension of immunity to any trial, or to any tribunal, other than that in which the defendant
preserves it by refusing to testify.").
235 Hennes, supra note 7, at 1016 n.16 ("Miranda has become embedded in routine police
practice to the point where the warnings have become part of our national culture." (quoting
Dickerson v. United States, 530 U.S. 428 (2000))).
236 Doyle v. Ohio, 426 U.S. 610, 618 (1976).
237 Id. at 619 n.8.
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the use of silence.238 Instead, it merely raises the need to apply evidentiary rules that determine whether evidence is more probative
than prejudicial. This is a vastly different solution from excluding evidence by distorting the historical purpose of the Fifth Amendment
and manipulating Miranda. As described below, legislatures should
structure their rules of evidence with post-arrest, pre-Mirandasilence
in mind in order to safeguard against an encroachment on civil
liberties.
C. How to Prevent the Use of PrejudicialSilence Without Distorting
the Constitution
While the preceding analysis demonstrates that neither the historical underpinnings of the Fifth Amendment nor Supreme Court precedent prohibits the use of post-arrest, pre-Miranda silence, this result,
though arguably disconcerting, is not dispositive on the question of
whether an individual's civil rights are violated by the admission of
such silence. A determination on the constitutional question
addressed in the preceding sections does not prevent states from
structuring their own rules of evidence to adequately protect defendants' civil rights. Federalism allows local legislatures to serve as laboratories to establish the best laws for their jurisdictions, whether
governing corporations, contracts, or the rules of evidence.23 9 Under
this structure, independent legislatures can establish whether the use
of a particular type of evidence, in this case silence, would ultimately
further the search for justice.
But prior to determining how best to address the use of prejudicial silence, it is important to ask why the Supreme Court should leave
such an important question affecting civil rights to legislatures in the
first place. If post-arrest, pre-Miranda silence has the potential to be
more prejudicial than probative, why should the public object to the
Court interpreting the Fifth Amendment to prohibit such evidence?
Some may argue that the Court has a long history of interpreting the
Fifth Amendment liberally and that Miranda itself was already an
expansion beyond the amendment's plain meaning. This argument,
238 Jenkins v. Anderson, 447 U.S. 231, 244 (1980) (Stevens, J., concurring) (citation
omitted).
239 See New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting)
("It is one of the happy incidents of the federal system that a single courageous state may, if its
citizens choose, serve as a laboratory; and try novel social and economic experiments without
risk to the rest of the country.").
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24 0
however, ignores the importance of having a written Constitution.
If the Court is allowed to read the Constitution to mean something
different from what the framers' words originally meant, then the
Court could easily limit or expand some of the other protections to
which the ratifying states agreed.24' While this is certainly a greater
concern in situations where the Court reads a protection out of the
Constitution, allowing the Court to read additional protections that
the Constitution's plain language does not provide is similarly
dangerous.242
The idea of restraining the Court from solving potential concerns
arising from the use of silence by reading the Fifth Amendment
expansively is not likely to find many champions. As a result, the
Court would probably face little public outcry if it chose to forever
close the issue by holding post-arrest, pre-Miranda silence inadmissible. This result, however, would have a much deeper impact than
merely amending a few rules of criminal procedure. Allowing the
Court to ignore the original meaning of the Constitution in an effort
to expand Fifth Amendment protections lends legitimacy to the
Court's attempts to read out the original meaning of a provision with
the effect of limiting protections. To safeguard the Constitution as a
whole, the Court should apply the principles rooted in the history of
the Fifth Amendment to find that post-arrest, pre-Miranda silence is
not constitutionally inadmissible.
One does not need to look beyond the Fifth Amendment to illustrate the dangers of interpreting the Self-Incrimination Clause apart
from its historical rationale. In New York v. Quarles, the Court created a public safety exception to the Miranda rule, which allows police
officers to secure testimony from suspects, without first providing a
Miranda warning, if there is a public safety concern.243 In Quarles, the
Court held that a suspect's statement disclosing the location of a gun
was admissible even though the statement was made in response to
direct questioning by police officers prior to receiving a Miranda
warning. 2 " Without referencing the history of the Fifth Amendment,
the Court glossed over the concerns at the heart of the Self-Incrimina240

See

RANDY

E.

BARNETT, RESTORING THE LOST CONSTITUTION: THE PRESUMPTION OF

LIBERTY 100-03 (2004).
241 Id. at 105-06.

242 See id. at 107.

New York v. Quarles, 467 U.S. 649, 655-66 (1984).
244 Id. at 651-53.
243
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tion Clause and held that public safety outweighed the need for procedural safeguards. 2 45 Such interpretations that fail to account for the
historical foundation for the right against self-incrimination are a danger to the future of the right. This is equally true whether the Court is
reading the protections more broadly or more narrowly.
Instead, the Court should defer to legislatures to draft rules of
evidence that protect against the admission of unjust evidence.246 The
Supreme Court supported the idea of determining the admissibility of
silence when holding that pre-arrest silence can be used for impeachment purposes in Jenkins. The Court stated that although the use of
silence did not deny the defendant fundamental fairness, and therefore did not violate the Due Process Clause, each jurisdiction could
set evidentiary standards to determine if silence was nevertheless
admissible. 4 7 Under federal law, even silence used for impeachment
is first analyzed on an ad hoc basis to determine whether it is more
probative than prejudicial. 4 8 Similarly, both state and federal legislatures can craft rules that will govern the admissibility of post-arrest,
pre-Miranda silence as evidence of guilt.
Today, several states have followed Jenkins and established their
own evidentiary rules governing the admissibility of pre-Miranda
silence to impeach during the defendant's cross-examination. 4 9 Some
of these courts have decided to abide by the Supreme Court's constitutional determinations in Doyle, Jenkins, and Fletcher; others have
granted their defendants greater security and refused to admit postarrest, pre-Miranda silence even for impeachment.25 ° States should
similarly begin considering evidentiary rules that govern post-arrest,
pre-Miranda silence and strike an appropriate balance between
allowing an efficient search for justice and protecting civil liberties.

245 Id. at 657-58.

246 For arguments that the Federal Rules of Evidence prohibit the admission of post-arrest,
pre-Miranda silence as evidence of guilt see supra Skrapka, note 7, at 387.
247 Jenkins v. Anderson, 447 U.S. 231, 239 (1980).
248 United States v. Hale, 422 U.S. 171, 176-81 (1975).
249 E.g., Wills v. State, 82 Md. App. 669, 677-78 (Md. Ct. Spec. App. 1990); State v. Sorenson, 143 Wis. 2d 226, 259 (1988), rev'd on other grounds, 234 Wis. 2d 648 (2000); Lanham v.
State, 184 Ga. App. 554, 555-56 (Ct. App. 1987); State v. Brown, 128 N.H. 606, 611-614 (1986);
Nelson v. State, 691 P.2d 1056, 1059-60 (Alaska Ct. App. 1984).
250 Compare State v. Hunt, 72 N.C. App. 59 (Ct. App. 1984), aff d, 313 N.C. 593 (1985),
with People v. Jacobs, 158 Cal. App. 3d 740 (Ct. App. 1984).
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CONCLUSION

The notion that post-arrest, pre-Miranda silence is admissible at
trial as evidence of guilt seems intuitively at odds with popular understanding of the right against self-incrimination. However, after analyzing the historical underpinnings and relevant Supreme Court
rationale, it is evident that neither the Self-Incrimination Clause nor
the Court's expansion of it in Miranda applies to such silence. By
illustrating the constitutional parameters of post-arrest, pre-Miranda
silence, this Comment hopes to encourage local jurisdictions to craft
their rules of evidence in a manner that considers the admissibility of
such silence. The introductory hypothetical raises several relevant
concerns. While some readers may side with the driver, others may
find his exculpatory story farfetched. Some explain his silence as confusion over how his brother could have framed him; others see his
silence as a resignation of his fate. This Comment does not claim that
one theory is more rational than the other, but only that such silence
is constitutionally admissible. As a result, state legislatures should
work to draft evidentiary rules that provide clear guidance for when
silence is admissible and when it is not.

