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INTRODUCTION

In 1999, the City of Cincinnati adopted a Small Business Enterprise ("SBE") program to replace its "Equal Business Opportunity
Program," a race-conscious set of guidelines for public works contracts that had been challenged as unconstitutional and settled prior to
trial.' The new SBE program was implemented without subsequent
challenge for half a decade until it was alleged that-like the program
before it-it was operating under the auspices of an illegal race- and
sex-based preference scheme. A contracting firm owned and operated by a white male sued the City for depriving it of a public contract
despite being the lowest qualified bidder.2
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I Ohio Contractors Ass'n v. City of Cincinnati, No. 1:98-cv-00447-SSB-JS (S.D. Ohio June
23, 1998) ("CIVIL DOCKET FOR CASE #1:98-cv-00447-SSB-JS").
2 The City's SBE Program derives its substances from two sources: ordinances in the Cincinnati Municipal Code ("CMC") and the "City of Cincinnati Small Business Division Office of
Contract Compliance Small Business Enterprise Program Rules and Guidelines" ("SBE Rules
and Guidelines"). Section 323-7 of the CMC, entitled "Program Goals," contains a racial goal
for minority business enterprise ("MBE") and percentage goals for women's business enterprise
("WBE") participation in addition to small business participation goals. The code reads, "[t]he
city of Cincinnati MBE/WBE annual participation goals of 30% construction, 15% supplies/
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At trial, the City did not contest evidence that its City Council
knowingly acted with discriminatory intent when it adopted an unconstitutional minority business enterprise/women business enterprise
program guised under the facade of the aforementioned "Small Business Enterprise" program. 3 Then, with full knowledge of the ordinance's constitutional defects at its inception, the City Council abused
its authority again-a second time-by going outside its self-imposed
parameters and granting additional preferences to a prime contractor
who employed a greater number of minority business enterprise/
women business enterprises than a lower qualified bidder.' The City
Council's misconduct amounted to not just one, but two distinct civil
rights violations against the owner of Cleveland Construction, Inc.
Ultimately, the case found its way to the Supreme Court of
Ohio.' At first glance, the Ohio high court's opinion does not appear
particularly noteworthy. A casual observer could read the terse
seven-page opinion issued by the Court on May 21, 2008, and presume
that this case was just another dispute in the "mundane"6 world of
public contracting law. Disturbingly, upon closer inspection, the
services, and 10% professional services will be monitored, tracked internally, and reported annually to the city council along with annual SBE participation rates." CINCINNATI, OHIO, CODE
§ 323-7 (2008), available at http://www.municode.com/resources/gateway.asp?pid=19996&sid=35.
The 30% MBE/WBE goal of the SBE Program came straight from the City's former race conscious EBOP Program. Trial Transcript at 467-68, Cleveland Constr., Inc. v. City of Cincinnati,
No. A0402638, 2005 WL 4927190 (Ohio Ct. Com. Pl. July 15, 2005). While this case dealt with
DBE goals as established by state entities (municipalities), for discussion and analysis regarding
how DBE goals are established, with special attention devoted to the process of establishing
DBE goals at the federal level, see generally, George R. La Noue, Setting Goals in the Federal
Disadvantaged Business Enterprise Programs, 17 GEO. MASON U. CIv. Rzs. L.J. 423 (2007).
3 See infra note 42 and accompanying text.
4 See infra notes 28-35 and accompanying text.
5 See Cleveland Constr., Inc., v. City of Cincinnati, 888 N.E.2d 1068 (Ohio 2008), cert.
denied, 77 U.S.L.W. 3296 (U.S. Jan. 12, 2009) (No. 08-601); Cleveland Constr., Inc. v. City of
Cincinnati, 864 N.E.2d 116, 122 (Ohio Ct. App. 2006); Cleveland Constr., Inc. v. City of Cincinnati, No. A0402638, 2005 WL 4927190 (Ohio Ct. Com. Pl. July 15, 2005).
6 See, e.g., United States v. Winstar Corp., 518 U.S. 839, 932 (1996) (Rehnquist, C.J., dissenting) (describing public contract law as "mundane"); Michael H. LeRoy, PresidentalRegulation of Private Employment: Constitutionality of Executive Order 12, 954 Debarment of
Contractors Who Hire Permanent Striker Replacements, 37 B.C. L. REV. 229, 266 (1996) (calling
federal contract administration a "mundane subject" that is "difficult to report with fanfare"). In
some respects, the Supreme Court of Ohio's conclusion that a property right fails to exist in a
public contract not even awarded was even in accord with a similar decision released by the
Supreme Court of California approximately a decade ago. See Kajima/Ray Wilson v. Los Angeles County Metro. Transp. Auth., 1 P.3d 63, 69, 72-73 (Cal. 2000) (holding that a wrongfully
denied bidder on a public contract may not recover lost profits but may recover bid preparation
costs).
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Supreme Court of Ohio's paltry opinion fails to tell any part of the
aforementioned feature-film-worthy story that more accurately
describes this case. The most glaring problem with the Ohio high
court's decision is its failure to acknowledge the unique factual predicate for this litigation that brought it outside the body of the case law
cited by the court. Unlike a number of previous cases where plaintiff
contractors brought suit for lost profits after being "wrongfully
denied" a public contract as the result of an administrative blunder or
similar error,7 this case contained constitutional dimensions. The sole
reason Cleveland Construction had its bid denied was because local
government officials found it politically expedient to ignore the regulations they had enacted to satisfy a political constituency that desired
illegal preferences on the basis of race and sex in the allocation of city
contracts.8
In Cleveland Construction v. City of Cincinnati, the Supreme
Court of Ohio had a rare opportunity based on a very clear set of facts
to send a message to municipalities that courts will not turn a blind
eye to local government action that expends millions of dollars of taxpayer funds to perpetuate unlawful discriminatory contracting practices. By deciding Cleveland Construction on the issue of whether a
property interest exists in a contract that was not officially awarded,
the court inadvertently highlighted the exact reason transparency is
necessary in the public bidding process. The court should have adjudicated this case on its real merits because, surprisingly or not, there
have been other incidents across the country where city officials have
found it in their best "political interests" to enforce legislation that
discriminated against white male-owned contracting firms and in favor
of minority and women-owned firms.9
The authors of this article submitted an amicus brief in support of
Cleveland Construction before the Supreme Court of Ohio, because
7 See, e.g., Cementech, Inc. v. City of Fairlawn, 849 N.E.2d 24, 26 (Ohio 2006); Kajima/Ray
Wilson, 1 P.3d at 64-65.
8 See infra notes 20-27 and accompanying text.
9 See, e.g., George R. La Noue, The Impact of Croson on Equal Protection Law and Policy,
61 ALB. L. REV. 1, 12-13 (1997). In this article, Professor La Noue recalls a number of incidents
where City officials have criticized their consultants for failing to come up with racial disparities
to justify racial preferences. See also Jeffrey M. Hanson, Note, Hanging By Yarns? Deficiencies
in Anecdotal Evidence Threaten the Survival of Race-Based PreferenceProgramsfor Public Contracting, 88 CORNELL L. REV. 1433, 1445 & n.88 (2003) (reporting the outrage of officials in
Miami and Los Angeles with their commissioned studies that concluded there was no minority
underutilization in these areas).
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the record in this case presented the court with significant findings of
fact to support Cleveland Construction's theory that a judicial determination was necessary to redress extreme unconstitutional misconduct by City officials. By failing to address the constitutional torts
committed by the Cincinnati City Council, the Supreme Court of Ohio
abdicated its duty to correct the misconduct of abusive local government officials. The authors wrote this article because judicial inaction
of this nature should not go unnoticed. On November 5, 2008, counsel
for Cleveland Construction filed a petition for a writ of certiorari in
the United States Supreme Court, which was denied on January 12,
2009. In view of the fact that the Supreme Court refused to grant
certiorari, the authors hope this article will bring additional attention
to those issues.' 0
Part I of this Article details the City of Cincinnati's implementation and abuse of its SBE program. Part II argues that a municipality
should be subject to constitutional tort liability for compensatory
damages, including lost profits, when it rejects the bid of the lowest
and otherwise qualified bidder in violation of its own local rules, and
where its treatment of bidders and subcontractors using race- and sexbased classifications violates the Equal Protection Clause. Part III
further argues that the public interest can best be served under these
circumstances by allowing the lowest qualified bidder in this case to
seek these damages by way of a constitutional tort action against the
responsible government body.
Public entities that fail to comply with the law by granting illegal
race- and sex-based preferences must be held responsible for their
misconduct under the theory of constitutional tort liability. Yet here,
instead of addressing and condemning the unchecked discretion displayed by Cincinnati public officials who violated their own ordinances and wasted taxpayer dollars by perpetuating discriminatory
contracting practices, the court ratified multiple egregious violations
of federal equal protection case law. It is imperative that public entities across the country cease adopting race- and sex-based preference
programs in public contracting, employment, and education so that
Justice John Marshall Harlan's belief that "[o]ur Constitution is color-

10 See U.S. Supreme Court Docket for 08-601, http://origin.www.supremecourtus.gov/
docket/08-601.htm (last visited February 5, 2009).
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blind and neither knows nor tolerates classes among citizens"" contin-

ues to be the prevailing view.
I.

THE PRELUDE TO THE CONSTITUTIONAL TORT ACTION
AGAINST THE CITY OF CINCINNATI

In Cleveland Construction,Inc. v. Cincinnati, the City of Cincinnati was obligated to adhere to a series of municipal regulations
("CMC"), enacted consistent with federal disadvantaged business
enterprise ("DBE") contracting case law, 12 prior to accepting a potential prime contractor's final bid for the City's convention renovation
project. Under these regulations, the City was not obligated to accept
the bid of the lowest qualified bidder; however, if the City chose to
accept the bid of a prime contractor who was not the lowest qualified
bidder (because that contractor employed a certain percentage of
Minority Business Enterprises/ Women-Owned Enterprise subcontractors) the City was forbidden to accept the bid of the higher prime
contractor unless that bid was less than 10% more of the lowest qualified bid. 3
In other words, the City was granted a small "window" of discretion to avoid accepting the bid of the lowest-qualified bidder if the
additional expenditures were spent through the engagement of a
prime contractor who employed a "diverse workforce" of subcontractors; however, the size of this "window" was limited by the City's regulations. 4 Cleveland Construction submitted the lowest bid on the
II Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting).

12 Specifically in regards to federal disadvantaged business enterprise case law, all governmental actors are bound by the precedent that has resulted from the United States Supreme
Court decisions in Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995) (holding that all
governmental action imposing racial classifications shall be held to strict scrutiny regardless of
whether the governmental actor is federal, state, or municipal), and City of Richmond v. J.A.
Croson Co., 488 U.S. 469, 505 (1989) (holding that the City of Richmond's race and sex based
program failed constitutional muster because the City could not identify a compelling interest,
i.e., the City could not identify specific and local evidence of past discrimination in the public
construction industry).
13 See CINCINNATI, OHIO, MUN. CODE § 321-37(c)(4) (2008), availableat http://www.muni
code.com/resources/gateway.asp?pid=19996&sid=35 ("In the event that the selection of the lowest and best bidder is based primarily on factors 3 [compliance with the "Non-Discrimination in
Purchasing and Contracting" rules] and 4 [compliance with the "SBE Subcontracting Outreach
Program" rules] above, the contract award may be made subject to the following limitation: the
bid may not exceed an otherwise qualified bid by ten (10%) percent or Fifty Thousand Dollars
($50,000.00), whichever is lower.").
14 Id.
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drywall contract for the convention center project, but the City
deemed Cleveland Construction's bid to be unsatisfactory due to its
failure to achieve 35% SBE participation." The City then accepted
the bid of the next lowest bidder, which far exceeded the mandatory
10% cap.16 Cleveland Construction sued the City shortly thereafter
seeking both injunctive and declaratory relief and alleging a Section
1983 claim for damages.1 "
A.

Cincinnati Develops Its SBE Preference Program

As the City of Cincinnati prepared to renovate and expand its
convention center, the City Council hired the consulting firm Griffin
& Strong to conduct a disparity study and revise its SBE Program. 8
When Griffin & Strong completed the disparity study, the data, statistics, and calculations did not provide the predicate factual findings to
allow the City to adopt a race conscious program. 9 Here, Griffin &
Strong needed to produce evidence of past discrimination in the Cincinnati public contracting industry in order for these race- and sexbased preference statutes to pass
constitutional muster under City of
20
Richmond v. J.A. Croson, Co.
Rodney Strong of Griffin & Strong presented his initial suggested
revisions to the SBE Program to the City Council in November of
2002.21 After the disparity study results and legislative recommendations were transmitted to the Mayor and the City Council, Mr. Strong
appeared in committee hearing before Vice-Mayor Alicia Reece,
whose committee oversaw development of the revisions to the SBE
Program. 22 Vice-Mayor Reece told Mr. Strong she wanted him to
develop a more inclusive program than the initial recommendations to
15 Cleveland Constr., Inc. v. City of Cincinnati, 635 864 N.E.2d 116, 122 (Ohio Ct. App.
2006), rev'd, 888 N.E.2d 1068 (Ohio 2008).
16 Id.
17 Id. at 123.

18 Memorandum of Appellee Cleveland Construction, Inc. in Opposition to Jurisdiction at
5, Cleveland Constr., Inc. v. City of Cincinnati, 888 N.E.2d 1068 (Ohio 2008) (No. 2007-0114);
Trial Transcript, at 467-68, Cleveland Constr., Inc. v. City of Cincinnati, No. A0402638, 2005 WL
4927190 (Ohio Ct. Com. Pl. July 15, 2005).
19 Trial Transcript, at 987, Cleveland Constr., 2005 WL 4927190.
20 488 U.S. 469, 505 (1989) (holding that the City of Richmond's race and sex based preference program failed constitutional muster because the City could not identify a compelling interest, i.e., the City could not identify specific and local evidence of past discrimination in the public
construction industry).
21 Trial Transcript, at 1027-28, Cleveland Constr., 2005 WL 4927190.
22 Id. at 1031-32.
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council.2 3 She told Mr. Strong that the original proposal "didn't have
enough teeth. ' 24 Among other things Vice-Mayor Reece wanted Mr.
Strong to look at "economic revenue sharing rewarding those who
increase minority business participation . . . and contracting with
25
minority businesses for certification.
According to Mr. Strong, Vice-Mayor Reece was concerned that
the non-discrimination program he put forward was not a race conscious program. 26 Mr. Strong described Vice-Mayor Reece as exerting
"political pressure. '"27 Mr. Strong then drafted a "Subcontracting Outreach Program ("SOP") that became effective on April 1, 2003. This
program applied to all City construction contracts over $100,000 and
required all prime contractors to subcontract a certain, pre-determined percentage of the overall contract to registered SBEs.
On November 26, 2003, the City Council amended CMC § 321-37
"Bid; Award to Lowest and Best." This ordinance did not require the
City to accept the lowest and best bid for City contracts, but a bid the
City chose to accept "could not exceed an otherwise qualified bid by
ten (10%) percent or Fifty Thousand Dollars ($50,000.00), whichever
is lower."2 8
B.

The City's Abuses of Its SBE Preference Program Trigger a
Legal Response

On December 23, 2003, the City of Cincinnati began soliciting
bids for its Convention Center Expansion and Renovation Project.29
For the drywall-contract bids, the City established a mandatory SBEparticipation goal of 35% MBE/WBE subcontracts. 30 At the expiration of the City's self-imposed deadline on February 5, 2004, no bidder
had met the mandatory SBE-participation goal of 35% MBE/WBE
subcontracts. 31 The City conducted an emergency rebidding process,
Id.
Id. at 1043-44.
25 Id. at 1041-42.
26 Id. at 1068.
27 Trial Transcript, at 1048, Cleveland Constr., Inc. v. City of Cincinnati, No. A0402638,
2005 WL 4927190 (Ohio Ct. Corn. P1. July 15, 2005).
28 See CINCINNATI, OHIO, MUN. CODE § 321-37(c) (2008), available at http://www.muni
code.com/resources/gateway.asp?pid=19996&sid=35.
29 Cleveland Constr., Inc. v. City of Cincinnati, 864 N.E.2d 116, 121 (Ohio Ct. App. 2006),
rev'd, 888 N.E.2d 1068 (Ohio 2008).
30 Id.
31 Id. at 122.
23
24
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and on February 24, 2004, City Contract Compliance Officer Ranford
notified City Purchasing Agent Franklin that Cleveland Construction,
Inc., had submitted a re-bid for $8,889,000, with 10% SBE participation, and that another firm had submitted a re-bid for $10,135,022,
with 40% SBE participation.3 2 The City Contract Compliance Office
deemed Cleveland's bid unacceptable due to its failure to achieve
35% SBE participation.3 3 In all other respects, however, the City's
purchasing division found Cleveland's bid to be acceptable.34
Following a review of the bids, City Purchasing Agent Franklin
issued a recommendation to Assistant City Manager Riordan that the
drywall contract be awarded to another bidder-in this case, Valley
Interior Systems, Inc.35 Franklin's recommendation stated, "Pursuant
to Section 321-37 of the Municipal Code, the bid submitted by another
firm has been determined to be the lowest and best bid."' 36 The other
bidder's new bid exceeded Cleveland's new bid by $1,246,022, over 24
times the $50,000 or 10% cap. Nonetheless, on March 3, 2004, the
City awarded the drywall contract to the other bidder and instructed
them to commence work under the terms of the contract.37
Three weeks later, on March 30, 2004, the owner of Cleveland
Construction filed suit against the City claiming, inter alia, that he had
a property interest in the prime contract as a result of the fact that it
was the lowest-qualified bidder.38 Additionally, he alleged that his
civil rights were violated under Section 1983 because his lowest and
best qualified bid was passed over by City officials for a prime contractor who employed more MBE/WBE subcontractors because City
39
officials wished to ease tensions in race relations within the City.
The owner of Cleveland Construction's contention that he was
the legitimate lowest qualified bidder was confirmed by testimony

32 Id.
33 Id.

34 Id.
35 Cleveland Constr., Inc. v. City of Cincinnati, 864 N.E.2d 116, 122 (Ohio Ct. App. 2006),
rev'd, 888 N.E.2d 1068 (Ohio 2008).
36 Id.
37 Id.
38 Id.

39 Id.(Cleveland Construction alleged that the city's SBE program was unconstitutional
and in violation of 42 U.S.C. § 1983 (2000)).
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from the City's purchasing agent at trial.4 ° The trial court denied the
injunctive relief sought by Cleveland Construction and granted a
directed verdict for the City on the issue of lost profits; however, the
trial court did determine that the City deprived Cleveland Construction of its interest in the contract without due process of law. 4' As
neither party was fully satisfied with the trial court's judgment, both
appealed.
On appeal, Cleveland Construction prevailed. The First District
Court of Appeals affirmed the trial court's finding of Cleveland Construction's property interest in the contract.42 Regarding the facially
unconstitutional nature of the MBEIWBE programs, the First Appellate District observed that "[a]t trial the city did not put forth any
argument or evidence to demonstrate that its SBE program could
withstand such heightened scrutiny 43 ... [and] [g]iven that the city
effectively conceded that it could not justify race- or gender-based
classifications ... the trial court properly determined that those elements of the program that caused bidders to use racial- or genderbased preferences were unconstitutionally impermissible. 4 The
court also reversed and remanded to the trial court the issue and
amount of damages the contracting firm was entitled to as the result
of the City's unconstitutional behaviors. " The City subsequently
appealed to the Supreme Court of Ohio.46
The Supreme Court of Ohio granted review and reversed the
Court of Appeals of Ohio's decision by a vote of 6 to 1.41 The
Supreme Court of Ohio focused its opinion on the narrow issue of
whether a bidder who has never actually been awarded a contract possesses a property interest in the contract.4 8 The court concluded that a
bidder who has not been awarded a contract fails to possess a prop40 Trial Transcript, at 432, 436-438, 501, Cleveland Constr., 2005 WL 4927190 (The City's
purchasing agent testified at trial that Cleveland Construction would have been awarded the
contract had the City officials not employed the other firm.).
41 Cleveland Constr., Inc. v. City of Cincinnati, 888 N.E.2d 1068, 1070 (Ohio 2008).
42 Cleveland Constr., Inc. v. City of Cincinnati, 864 N.E.2d 116, 126 (Ohio Ct. App. 2006),
rev'd, 888 N.E.2d 1068 (Ohio 2008) ("[W]e agree with the trial court that the city's failure to
follow the directive of its own ordinance constituted an abuse of discretion that resulted in a
deprivation of Cleveland's property interest in the contract award.").
43 Id. at 126.
44 Id.
45 Id.at 133.
46 Cleveland Constr., Inc. v. City of Cincinnati, 888 N.E.2d 1068 (Ohio 2008).
47 Id. at 1072.
48 Id.
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erty interest in the contract and, therefore, has no cause of action
against the City for failing to award the contract to him.49 The court's
opinion was noticeably silent regarding municipal liability for the
unconstitutional municipal code provision that was the cause of the
controversy in the first place.

II.

A

MUNICIPALITY THAT DEPRIVES A BIDDER OF A

CONSTITUTIONALLY PROTECTED PROPERTY INTEREST BY
EMPLOYING AN UNCONSTITUTIONAL RACE-

AND SEX-BASED

PREFERENCE SCHEME Is LIABLE FOR COMPENSATORY
DAMAGES IN THE FORM OF LOST PROFITS

The facts of this case involve a bidder who was ultimately denied
a construction contract because the City of Cincinnati initially
adopted an unconstitutional race- and sex-preference regime in its
municipal code, ostensibly to put a cap on government spending, and
then abused its discretion under that code section.5" By violating its
own Municipal Code, the City of Cincinnati not only unconstitutionally discriminated against one of its citizens on the basis of race and
sex, but in the process also cost local taxpayers $1,246,022 by failing to
award the drywall contract to Cleveland Construction, which was the
lowest qualified bidder. As the result of the City's discriminatory conduct, Cleveland Construction is entitled to an award of lost profits as
damages pursuant to 42 U.S.C. § 1983 to compensate it for the injury
to its constitutionally protected property and due process rights. The
award of lost profits should have been allowed in this case as compensatory damages.
A.

Cleveland Construction Had a Constitutionally Protected
Property Interest in the Construction Contract

When it enacted the Civil Rights Act of 1871, Congress intended
that municipalities and other local government units be included
among those entities to whom Section 1983 applies.5 1 The City of Cin49 Id. at 1069 ("We hold that because appellant, city of Cincinnati, did not abuse its discretion in failing to award the drywall contract to appellee, Cleveland Construction, Inc., no property interest in the contract ever existed; without a property interest, there is no due process
violation.").
50 Cleveland Constr., 864 N.E.2d at 127 ("The cap was apparently intended to strike a balance between the city's efforts to include small businesses in public contracts and the city's interest in protecting its taxpayers from excessive costs.").
51 Monell v. Dep't of Soc. Servs., 436 U.S. 658, 690 (1978).
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cinnati is therefore liable under Section 1983 for monetary, declaratory, or injunctive relief where, as here, the action that is alleged to be
unconstitutional implements or executes a policy statement, ordinance, regulation, or decision officially adopted and promulgated by
the City's officers.12 "The touchstone of the § 1983 action against a
government body is an allegation that official policy is responsible for
a deprivation of rights protected by the Constitution .... "153
To prevail on a Section 1983 claim, a plaintiff must establish that
the defendant acted under the color of state law to deprive the plaintiff of a right secured by the Constitution or laws of the United
States.54 A constitutionally protected property interest in a publicly
bid contract can be demonstrated in two ways. "A bidder can either
show that it actually was awarded the contract and then deprived of it,
or that, under state law, the City had limited discretion, which it
abused, in awarding the contract."5 5
The City of Cincinnati's argument that Cleveland Construction
was not an "otherwise qualified bidder" was thoroughly rejected by
both the trial and appellate courts. The City Municipal Code 321-37,
"Bid, Award to Lowest and Best," provides in part:
(a) Selection of Lowest and Best In Award of City Contracts: Except
where otherwise provided by ordinance, the city purchasing agent
shall award a contract to the lowest and best bidder ....
(c) Factors to be Considered: Other factors that the city purchasing
agent may consider in determining the lowest and best bid include,
but are not limited to:
(3) Information concerning compliance with the Non-Discrimination
in Purchasing and Contracts rules and regulation issued by the city
manager pursuant to... section 321-159 [race- and sex-based quotas], or
(4) Information concerning compliance with the SBE Subcontracting
Outreach Program rules and regulations issued by the city manager pursuant to ... section 323-31.
52 Id. at 691.
53 Id. at 690; see also City of Canton v. Harris, 489 U.S. 378, 394 (1989).
54 United of Omaha Life Ins. Co. v. Solomon, 960 F.2d 31, 33 (6th Cir. 1992).
55 See Enertech Elec., Inc. v. Mahoning County Comm'rs, 85 F.3d 257, 260 (6th Cir. 1996)
(citing United of Omaha Life Ins. Co., 960 F.2d at 34).
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In the event that the selection of the lowest and best bidder is based
primarily upon factors 3 or 4 above, the contract award may be made
subject to the following limitation: the bid may not exceed an otherwise qualified bid by ten (10%) percent or Fifty Thousand Dollars
($50,000.00), whichever is lower. (Emphasis added.)
The term "otherwise qualified bid" does not mean only other
SBE-compliant bids, as the City of Cincinnati claimed.5 6 Prior to
enactment of the "10%/$50,000 cap" the Assistant City Manager
advised the Cincinnati City Council's Law and Public Safety Committee that:
[w]hat this ordinance allows us to do is be clear about when it is
appropriate to award a bid to a SBE compliant [bidder] if they are not
the lowest. This ordinance would allow us to award a bid if the bid is
$50,000 or less difference away from the lowest bid .... We had an

example when the SBE-compliant bidder was some nine hundred
thousand dollars in excess of the lowest bid and ...[i]t doesn't make a
lot of sense to spend nine hundred thousand dollars more to comply
with the regulations of SBE.57
It is clear that the Assistant City Manager was then envisioning
the limited situations where an SBE-compliant bid could be accepted
over a non-SBE-compliant bid. The statement that "it didn't make a
lot of sense to spend nine hundred thousand dollars more to comply
with the regulations of SBE"5 8 could not be describing a situation
where both hypothetical bids were SBE-compliant, otherwise there
would be no need to consider spending an extra $900,000 to comply
with the SBE goals.
Other City of Cincinnati documents also indicate that non-SBEcompliant bids could be an "otherwise qualified bid." The City of
Cincinnati's "Subcontracting Outreach Program Summary" describes
SBE goals for various trades, including the drywall contract.5 9 The
document states that "[f]ailure to meet this goal may cause a bid to be
rejected as non-responsive" (emphasis added). The City of Cincinnati
56 Cleveland Constr., Inc. v. City of Cincinnati, 864 N.E.2d 116, 124 (Ohio Ct. App. 2006).

57 Cleveland Constr., Inc. v. City of Cincinnati, No. A0402638, 2005 WL 4927190, at *15
(Ohio Ct. Com. Pl. July 15, 2005).
58 Id.
59 Supplement to the Merit Brief of Appellant City of Cincinnati at 115, Cleveland Constr.,
Inc. v. City of Cincinnati, 888 N.E.2d 1068 (Ohio 2008) (No. 07-0114).
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argued in its merit brief to the Ohio Supreme Court that the word
"may" denotes "permissive" rather than "requisite. 60 By the City's
own definition, the 35% SBE goal was therefore a permissive requirement. Had the City of Cincinnati wanted to exclude all bids that did
not comply with the 35% SBE goal, it could have explicitly stated in
the Subcontracting Outreach Program Summary that "failure to meet
this goal shall cause a bid to be rejected."
In other words, on the one hand, the City of Cincinnati claimed
that the City Purchasing Agent has broad discretion in awarding contracts that the agent feels are in the best interest of the City. On the
other hand, the City of Cincinnati claimed that the City Purchasing
Agent had absolutely no discretion to consider the bid of Cleveland
Construction.6 This argument is illogical, especially when there was
no evidence that Cleveland Construction's bid was deficient other
than for not meeting the 35% SBE goal. As the Court of Appeals of
Ohio noted, "the city acknowledges in its brief that '[t]he trial evidence established that Cleveland lost because its drywall bid failed to
reserve at least 35% of the work for small business enterprises as the
bid documents required.' In other words, but for its SBE noncompliance, Cleveland's bid was qualified."6 2
B.

A Municipality Commits a Constitutional Tort When It
Knowingly Adopts Illegal Race- and Sex-Based Preferences

Professor James J. Park's scholarship on constitutional tort theory
accurately recognizes that "[t]he biggest difference between the infliction of injury by the government and the infliction of injury by
another private individual is the government's unambiguous discretion to inflict injury in certain circumstances."6 3 In view of the government's disproportionate place of power in the constitutional scheme,
how "uniquely amiss" it would be if the government itself-"the social
60 Merit Brief of Appellant City of Cincinnati at 13, Cleveland Constr., Inc. v. City of Cincinnati, 888 N.E.2d 1068 (Ohio 2008) (No. 07-0114).
61 See id. ("The ordinance does not authorize the purchasing agent to excuse Cleveland
Construction's noncompliance."); but see id. at 14 ("The city has broad discretion to determine
what constitutes the lowest and best bid.") (citing Entry Denying Defendants' Motions for Summary Judgment and Denying Plaintiff's Motion for Partial Summary Judgment and Injunctive
relief, May 13, 2005)).
62 Cleveland Constr., Inc. v. City of Cincinnati, 864 N.E.2d 116, 124 (Ohio Ct. App. 2006),
rev'd, 888 N.E.2d 1068 (Ohio 2008).
63 See James J. Park, The ConstitutionalTort Action as Individual Remedy, 38 HARV. C.R.C.L. L. REV. 393, 443 (2003).
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organ to which all in our society look for the promotion of liberty,
justice, fair and equal treatment, and the setting of worthy norms and
goals for social conduct"-were able to avoid liability when its own
unconstitutional policies are responsible for injuring the parties it was
created to protect.64 Without question, "a damages remedy against
the offending party is a vital component of any scheme for vindicating
cherished constitutional guarantees, and the importance of assuring its
efficacy is only accentuated when the wrongdoer is the institution that
has been established to protect the very rights it has transgressed."65
The Cincinnati City Council adopted an unconstitutional "official
policy" for the purposes of constitutional tort liability under Monell v.
Department of Social Services.66 In Monell, the Supreme Court held
that Congress "intend[ed] municipalities and other local government
units to be included among those persons to whom Section 1983
applies. ' 67 The Supreme Court affirmed this holding in Pembaur v.
City of Cincinnati.68 The Court has repeatedly stated that to recover
in constitutional tort against a municipality, the plaintiff's injury must
bear some relation to the entities' "policies or customs."'6 9
In City of St. Louis v. Praprotnik, Justice O'Connor succinctly
summarized in four factors the broader principles considered by the
Court in Pembauer, which must be considered by a court prior to
assessing municipal liability for unconstitutional conduct.
First ... municipalities may be held liable under § 1983 only for acts
for which the municipality itself is actually responsible, that is, acts
which the municipality has officially sanctioned or ordered. Second,
only those municipal officials who have final policymaking authority
may by their actions subject the government to § 1983 liability. Third,
whether a particular official has final policymaking authority is a question of state law. Fourth, the challenged action must have been taken
pursuant to a policy adopted by the official or officials responsible
70
under state law for making policy in that area of the city's business.
64 Adickes v. Kress & Co., 398 U.S. 144, 190 (1970) (Brennan, J., concurring in part and
dissenting in part).
65 Owen v. City of Independence, 445 U.S. 622, 651 (1980).
66 See Monell v. Dep't of Soc. Servs., 436 U.S. 658 (1978).
67 Id. at 690.

68 Pembaur v. City of Cincinnati, 475 U.S. 469, 484 n. 12 (1986).
69 Monell, 436 U.S. at 690-691; Pembauer, 475 U.S. at 481-82; see also City of St. Louis v.
Praprotnik, 485 U.S. 112, 124 n.1 (1988).
70 Praprotnik, 485 U.S. at 123 (citations and internal quotation marks omitted).
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The City of Cincinnati's constitutionally defective Municipal
Code, coupled with the conduct of the City's "elected officials," satisfied all four of the "guiding principles" outlined by Justice O'Connor
in Pembauer. Specifically, the City should have been held liable for
damages in constitutional tort because the City's elected officials
adopted a policy providing preferential treatment to a contractor who
employed a quota of MBE/WBEs with full knowledge that no disparity study 7' supported such a policy. Through the aforementioned illegal actions taken by the Council "under the color of" state law 72 to
provide additional benefits to a prime contractor who employed a
quota of MBE's/WBE's, the Council twice opened the door for Cleveland Construction to seek the remedy of lost profits for a contract
they were unconstitutionally denied.
In Cleveland Construction, the City did not contest the well-settled holdings of Pembauer and its progeny. Rather, it argued that
"the capacity to sue or be sued is a determination to be made according to state law." The City of Cincinnati's argument that state law
does not allow lost profits to a disappointed bidder ignores the fact
71 Disparity studies, and the standards for such studies to be given credible weight, have
long been the source of controversy and confusion. See, e.g., George R. La Noue, Standardsfor
the Second Generation of Croson-Inspired Disparity Studies, 26 URB. LAW. 485, 498 (1994)
("Frequently there are substantial differences in the qualifications of [minority owned] firms and
[non-minority-owned] firms."); see also Teresa Lee Brown, Deceived by Disparity Studies: Why
the Tenth Circuit Failed to Apply Croson's Strict Scrutiny Standard in Concrete Works of Colorado, 81 DENy. U. L. REV. 573, 581 (2004) (discussing the Tenth Circuit's unwillingness to disregard a study merely because it failed to control for firm size and experience). However, under
the controlling case law, a governmental entity that wishes to adopt race- and sex-based preference programs in their public works contracts must have conducted a disparity study to link
localized evidence of past discrimination with the need to grant preferences today. The City of
Cincinnati's disparity study failed to demonstrate that the effects of past discrimination were
"being felt" by current contractors within the limits of the City of Cincinnati. That said, disparity
studies frequently do little more than complicate litigation that has arisen to challenge the
already suspect practice of remedying discrimination suffered by a group in the past by awarding
a preference to an individual in the present. See George R. La Noue, Who Counts? Determining
the Availability of Minority Businesses after Croson, 21 HARV. J.L. & PUB. POL'Y 793, 832
("Claims of statistical underutilization abound, but examples of discrimination regarding particular contracts are virtually non-existent."). Statistical disparities are not proof of discrimination.
Washington v. Davis, 426 U.S. 229, 239 (1976). Other nondiscrimination factors normally can
explain such disparities. City of Richmond v. J.A. Croson Co., 488 U.S. 469, 503 (1989). Thus,
while racial discrimination may result in racial disparities, the mere existence of racial disparities
does not establish racial discrimination. Davis, 426 U.S. at 242; see also Derek M. Alphran,
Proving DiscriminationAfter Croson and Adarand: "If It Walks Like a Duck," 37 U.S.F. L. REV.
887, 968 (2003) (The author, an advocate of the use of racial preferences in public contracting,
concedes that "[n]on-utilization of [a minority-owned firm] does not equate to discrimination.").
72 See 42 U.S.C. § 1983 (2006).
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that Cleveland Construction's claim is based upon a (federal) constitutional tort-a remedy obviously not bounded by state law. For
instance, the Eleventh Circuit held that "the state of Florida may not
limit the damages available under § 1983 which, of course, is a matter
of federal law."73 Moreover, "[b]ecause the Section 1983 damages
principles enunciated by the Supreme Court are based on federal
standards, state law monetary limitations on the recovery of damages
should not be applied to Section 1983 claims."74 Several courts have
held that "state rules limiting the amount of damages recoverable for
a violation of federally protected rights are inconsistent with Section
1983 because they frustrate Congress's purpose of providing full compensation for deprivations of federal constitutional rights."75 Yet in
the City's view, because Ohio state law did not recognize the right of a
disappointed bidder to sue for a contract never awarded, Cleveland
Construction failed to maintain a cause of action against the City.76
The City's argument was nonsensical. State law is not permitted
to serve as the predicate for determining whether a federal rightequal protection-has been violated.77 State law can grant citizens
more rights than the federal Constitution guarantees, but in no circumstances can state law ever reduce its citizens' rights below the pro73 Gamble v. Fla. Dep't of Health & Rehab. Servs., 779 F.2d 1509, 1518 n.11 (11th Cir.
1986) (citing City of Oklahoma City v. Tuttle, 471 U.S. 808, 844 (1985) (Stevens, J., dissenting)).
74 MARTIN A. SCHWARTZ, SECTION 1983 LITIGATION: CLAIMS AND DEFENSES 240 (4th ed.
2005).
75 Id. (citing Bell v. City of Milwaukee, 746 F.2d 1205 (7th Cir. 1984); Gamble, 779 F.2d at
1518 n.ll; Rosa v. Cantrell, 705 F.2d 1208 (10th Cir. 1982); Hegarty v. Somerset County, 848 F.
Supp. 257 (D. Me. 1994), affd in part, 53 F.3d 1367 (1st Cir. 1995); Patrick v. City of Florala, 793
F. Supp. 301, 302 (M.D. Ala. 1992); Sager v. City of Woodland Park, 543 F. Supp. 282 (D. Colo.
1982)); Thompson v. Vill. of Hales Corners, 340 N.W.2d 704 (Wis. 1983); County of L.A. v.
Superior Court of L.A. County, 92 Cal. Rptr. 2d 668 (Cal. Ct. App. 2000).
76 Of course, the City failed to acknowledge that the United States Supreme Court has

observed that state common law damages rules may not provide a suitable model for Section
1983 actions in every case. Carey v. Piphus, 435 U.S. 247, 258 (1978). When they do not, "the
task will be ...one of adapting common-law rules of damages to provide fair compensation for
injuries caused by the deprivation of a constitutional right." Id. Common law will not be used
when its application would frustrate the purposes of federal law. Id. "The purpose of § 1983
would be defeated if injuries caused by the deprivation of constitutional rights went uncompensated simply because the common law does not recognize an analogous cause of action." Id. at
258-59. "State statutes purporting to limit the damages available in a suit against a state actor
are not applicable to suits brought under § 1983." Patrick, 793 F. Supp. at 302. Therefore,
Cleveland Construction's entitlement to damages arising out of its Section 1983 claim should not
have been limited by state common law remedies.
77 See supra notes 73-76 and sources cited therein.
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tections that the federal Constitution affords.78 Like the right to free
speech guaranteed by the First Amendment of the federal Constitution, the right to Equal Protection is a right guaranteed under the
Fourteenth Amendment of the federal Constitution. Instead, the City
failed to recognize the constitutional dimension to this case by citing
principles of standard public contract law which clearly were

inapplicable.
C.

Compensatory Damages May Include Lost Profits When a
Constitutional Tort Has Caused Harm to a Bidder Denied a
Public Contract Due to UnconstitutionalRace- and
Sex-Based Preferences
Both state and federal laws prohibit municipalities from main-

taining unsubstantiated quotas for subcontracts based on race and
sex.79 It is appropriate for a contractor to obtain damages in the form

of lost profits under certain situations.8" Such a situation exists here
where an underlying ordinance unconstitutionally requires the consid-

eration of race and sex in a prime contractor's bid for a public con-

tract, and the prime contractor's failure to adhere to these
unconstitutional conditions served as the sole reason that it was not
granted the public contract.8 Here, the City conceded that it could
not justify its race- or sex-based classifications in its SBE program

under strict scrutiny and that its program did not pass constitutional

78 See Paul J. Beard II & Robert Luther 111, A Superintendent's Guide to Student Free
Speech in California Public Schools, 12 U.C. DAVIS J. OF JUVENILE LAW & POL'Y 381, 388
(2008) ("State and local laws, could, of course, provide greater protection for student speech but
those laws had to afford students at least as much protection as the First Amendment.").
79 E.g., Adarand Constructors v. Pena, 515 U.S. 200 (1995); Richmond v. J.A. Croson Co.,
488 U.S. 469 (1989).
80 Cleveland Constr., Inc. v. City of Cincinnati, 864 N.E.2d 116, 128-29 (Ohio Ct. App.

2006), rev'd, 888 N.E.2d 1068 (Ohio 2008) (citing W.H. Scott Constr. Co. v. Jackson, 199 F.3d
206 (5th Cir. 1999) (court upheld an award of lost profits to a rejected bidder who had sought
damages from the city under Section 1983); Hershell Gill Consulting Engineers, Inc. v. MiamiDade City, 333 F. Supp. 2d 1305 (S.D. Fla. 2004) (holding that a county was liable to plaintiffs
under Section 1983 for compensatory damages, including lost profits resulting from its unconstitutional affirmative-action programs, but plaintiffs could not prove its losses).
81 See W.H. Scott Constr., 199 F.3d at 220 (Fifth Circuit upheld an award of lost profits to a
rejected bidder who had sought damages from the city under Section 1983).
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muster.8 2 Cleveland Construction was thus impermissibly pressured
83
to implement racial preferences in the formulation of its bid.

1. Compensatory Damages: The Cardinal Principle Behind
Tort Liability
Aside from constitutional tort litigation, another check placed on
government is the public bidding process itself.' Certainly, marketplace competition will be attenuated, rather than stimulated, if a public entity may breach its duty to award a public contract to the lowest
responsible bidder and thereafter require the aggrieved bidder to

absorb its resulting lost profit damages.8 ' Renowned torts scholar
Fowler Harper has asserted that "[t]he cardinal principle of damages
in Anglo-American law is that of compensation for the injury caused
to plaintiff by defendant's breach of duty."8 6 This principle applies to
civil rights violations because "the basic purpose of a Section 1983
damages award should be to compensate persons for injuries caused
by the deprivation of constitutional rights." 87
Compensatory damages awarded in a federal Civil Rights Act
case may include lost profits. In Adarand Constructors v. Pena,88 the
seminal Supreme Court case on the issue of race preferences in public
contracting, the Court impliedly recognized a contractor's right to
82 Cleveland Constr., 864 N.E.2d at 127.
83 See id. ("Where the city's SBE program required documentation of a bidder's specific
efforts to achieve the participation of minority subcontractors to the extent of their availability
as predetermined by the city, the program undeniably pressured bidders to implement racial
preferences.").
84 See, e.g., Marbucco Corp. v. City of Manchester, 632 A.2d 522 (N.H. 1993) (holding
public entities accountable for lost profits provides an incentive to ensure that the public policies
of eliminating favoritism and corruption are protected and furthered); MCM Constr., Inc. v. City
& County of San Francisco, 78 Cal. Rptr. 2d 44, 49 (Cal. Ct. App. 1998) ("The purpose of requiring governmental entities to open the contracts process to public bidding is to eliminate favoritism, fraud and corruption; avoid misuse of public funds; and stimulate advantageous market
place competition.").
85 See Paul Sardella Constr. Co. v. Braintree Hous. Auth., 329 N.E.2d 762, 767 (Mass. App.
Ct. 1975).
86 See Carey v. Piphus, 435 U.S. 247, 254-255 (1978) (citing 2 FOWLER V. HARPER & FLEMING JAMES, LAW OF TORTS § 25.1, at 1299 (1956)).

87 See Farrar v. Hobby, 506 U.S. 103, 112 (1992) (quoting Carey, 435 U.S. at 254).
88 Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995) (holding that all governmental
action imposing racial classifications shall be held to strict scrutiny regardless of whether the
governmental actor is federal, state, or municipal).
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seek lost profits as a remedy for constitutional tort liability. 89 Lower
federal courts have followed Adarand's lead and have upheld damage
awards consisting of lost profits and have acknowledged that such a
remedy may be sought under the circumstances presented in cases
similar to Cleveland Construction.
For example, in W.H. Scott Construction. Co. v. City of Jackson,9"
the Fifth Circuit considered an equal-protection challenge to a city
policy that impermissibly encouraged racial- and gender-based preferences in city construction projects. Regarding the disappointed bidder's successful Section 1983 claim, the court upheld an $11,600 award
of lost profits.9"
Additionally, in Hershell Gill Consulting Engineers, Inc. v. Miami
Dade County, 92 the court found the defendant county liable under
Section 1983 for compensatory damages resulting from its unconstitutional minority and women business programs. The Hershell Gill
court considered awarding lost profits but did not because of a deficiency of proof. 93 In Cleveland Construction, the plaintiffs were
denied the ability to prove its damages because the trial court incorrectly issued a directed verdict.9 4
2.

State Courts Have Awarded Lost Profits to Aggrieved
Bidders

Prior to the Supreme Court of Ohio's decision in Cleveland Construction, the question of what monetary damages may be awarded to
a disappointed bidder where a public contract was misawarded to
another bidder was unresolved in Ohio. 95 However, like federal
courts, state courts have awarded lost profits to disappointed bidders
89 Id. at 210 ("Adarand's allegation that it has lost a contract in the past because of a
subcontractor compensation clause of course entitles it to seek damages for the loss of that
contract ....
).
90 W.H. Scott Constr. Co. v. City of Jackson, 199 F.3d 206 (5th Cir. 1999).
91 Id.

at 220.

92 333 F. Supp. 2d 1305 (S.D. Fla. 2004).
93 Id. at 1339.

94 Cleveland Constr., Inc. v. Cincinnati, 864 N.E.2d 116, 130 (Ohio Ct. App. 2006), rev'd,
888 N.E.2d 1068 (Ohio 2008) ("The issuance of a directed verdict on the issue of Section 1983
damages before the contract's completion had the absurd result of denying redress because of
Cleveland's diligence in asserting its claims.").
95 Mechanical Contractors Ass'n of Cincinnati, Inc. v. Univ. of Cincinnati, 788 N.E.2d 670,
676 (Ohio Ct. App. 2003) ("As to what monetary damages may appropriately be granted to a
'disappointed bidder' where a public works contract was misawarded to another bidder, the
question is unresolved in Ohio.").
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depending on the circumstances.96 The Supreme Court of Mississippi
and at least two other state courts have awarded lost profits to contractors wrongly denied a public contract in recognition of the fact
that the public has both an economic and a moral interest in public
works contracts being awarded to the lowest responsible bidders. 97
Noticeably, each of the aforementioned cases entailed facts and circumstances far less egregious than the facts at issue in this case insofar
as none of the aforementioned cases contained an underlying constitutional violation.
In Cleveland Construction, the Court of Appeals of Ohio correctly recognized Cleveland Construction's entitlement to claim lost
profits by distinguishing the case from one without a constitutional
dimension.9 8 In Cementech, Inc. v. Fairlawn, a disappointed bidder
was not allowed to recover lost profits when a municipality violated
state competitive-bidding laws. 99 The facts were simply that the City
of Fairlawn accepted bids for a service-road project; Cementech's bid
was rejected for lack of documentation, and a higher bid was chosen
as the lowest and most responsive."' 0 The issues before the court in
Cementech were limited and did not include a claim for damages
under 42 U.S.C. § 1983.1°1 Notably, Cementech neither involved deprivation of a constitutionally recognized property interest or a city's
invidious and invalid race- and sex-based scheme in violation of the
Fourteenth Amendment nor required analysis of constitutional torts
or remedies under Section 1983 claims.

96 See Peabody Constr. Co. v. City of Boston, 546 N.E.2d 898, 902 (Mass. Ct. App. 1989)
("[I]f a bidder has complied with all requirements but is deprived of the contract through some
conduct of the awarding authority tantamount to bad faith, then the recovery of lost profits is the
measure of damages." (citing Bradford & Bigelow, Inc. v. Commonwealth, 509 N.E.2d 30, 36
(Mass. Ct. App. 1987))).
97 See City of Durant v. Laws Constr. Co., 721 So. 2d 598, 604-07 (Miss. 1998) (affirming
lost profits award); Bradford & Bigelow, Inc., 509 N.E.2d at 35, 37 (same); Marbucco Corp. v.
City of Manchester, 632 A.2d 522, 524-25 (N.H. 1993) (lost profits available if public agency's
conduct tantamount to bad faith); Peabody Constr. Co., 546 N.E.2d at 902 (stating that bidder
may recover lost profits if allegations of bad faith proved at trial).
98 See Cementech, Inc. v. Fairlawn, 849 N.E.2d 24 (Ohio 2006).
99 Id. at 28 ("We hold that when a municipality violates competitive-bidding laws in awarding a competitively bid project, the rejected bidder cannot recover its lost profits as damages.").
10 Id.
101 Id. at 27 (citation omitted) ("Does the availability of injunctive relief if timely filed but

denied preclude an award of lost profits in a municipal contract case?").
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Cincinnati'sEqual Protection Clause Violation Is Germane to
Cleveland Construction's Entitlement to Lost Profits

The City of Cincinnati's instructions that bidders select subcontractors based upon race and sex is "contrary to both the letter and
spirit of a constitutional provision whose central command is equality.' '10 2 Because the City failed to identify the need for race-based
remedial action, its SBE program that created preferences on the
basis of race and sex failed to survive strict scrutiny; as a result, "its
treatment of its citizens on a racial basis violates the dictates of the
Equal Protection Clause."103
The Equal Protection Clause mandates that, "[n]o state shall...
deny to any person within its jurisdiction the equal protection of the
laws."' 4 Because the "Fourteenth Amendment[ ] protect[s] persons,
not groups ... all governmental action based on race-a group classification long recognized as 'in most circumstances irrelevant and
therefore prohibited'-should be subjected to detailed judicial inquiry
to ensure that the personal right to equal protection of the laws has
not been infringed."'0 5
In Adarand, the Supreme Court stated that free people "should
tolerate no retreat from the principle that government may treat people differently because of their race only for the most compelling
reasons."'

106

[T]he central purpose of the Fourteenth Amendment was to eliminate
racial discrimination emanating from official sources in the States.
This strong policy renders racial classifications "constitutionally suspect," and subject to the "most rigid scrutiny" and "in most circumstances irrelevant" to any constitutionally acceptable legislative
10 7

purpose.
102
103

City of Richmond v. J.A. Croson Co., 488 U.S. 469, 506 (1989).
Id. at 511 (plurality opinion).

amend. XIV, § 1.
See Adarand Constructors v. Pena, 515 U.S. 200, 227 (1995) (citation omitted); see also
Loving v. Virginia, 388 U.S. 1, 10 (1967) ("The clear and central purpose of the Fourteenth
Amendment was to eliminate all official state sources of invidious racial discrimination in the
States" (citations omitted)).
106 Adarand Constructors, 515 U.S. at 227 (citing Hirabayashi v. United States, 320 U.S. 81,
100 (1943)).
107 Id. at 216 (citations omitted).
104 U.S. CONST.
105
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For race-based public contracting policies to withstand strict scrutiny
analysis, the City of Cincinnati needed to demonstrate that its policy
of apportioning public contracting opportunities on the basis of race is
narrowly tailored to further a compelling interest. 8
For example, before Adarand, in City of Richmond v. J.A.
Croson, Co.,"°9 the Richmond City Council adopted a Minority Business Utilization Plan that required prime contractors to subcontract at
least 30% of the dollar amount of the contract to one or more Minority Business Enterprises."0 The plan was adopted even though there
was no direct evidence of race discrimination on the part of the City of
Richmond in awarding contracts nor evidence that the city's prime
contractors had discriminated against minority owned subcontractors."' In applying strict scrutiny, the Court held that the City of
Richmond failed to act with "a 'strong basis in evidence for its conclusion that remedial action was necessary." 2 The Court also thought
it "obvious that [the] program is not narrowly tailored to remedy the
effects of prior discrimination.""' 3
In Cleveland Construction, the City of Cincinnati's SBE requirement was inextricably intertwined with its MBE and WBE programs.
Under the City of Cincinnati's SBE rules and guidelines, all bidders
are required to use "good faith efforts" to promote opportunities for
minority- and women-owned businesses to the extent of their availability as determined by the City. 4 With respect to the drywall portion of the project, the City of Cincinnati estimated that the
availability of minority business entities was 13.09% and that it was
1.05% for women business entities. 1 5 These requirements were communicated to bidders in the Subcontracting Outreach Program Sum108 See City of Richmond v. J.A. Croson Co., 488 U.S. 469, 505 (1989) (holding that the

City of Richmond's race and sex based program failed constitutional muster because the City
could not identify a compelling interest, i.e., the City of Richmond could not identify specific and
local evidence of past discrimination in the public construction industry).
109 Id. at 505.
110 Id. at 477.
111 Id. at 480.

112 Id. at 500 (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 277 (1986) (plurality
opinion)).
113 Id. at 508.
114 Cleveland Constr., Inc. v. City of Cincinnati, 864 N.E.2d 116,126 (Ohio Ct. App. 2006),
rev'd, 888 N.E.2d 1068 (Ohio 2008).
115 Id. at 127-28.
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mary with directions that "[b]idders should be able to include
1 ' 16
minority and female firms at the level of availability indicated.
The SBE program rules and guidelines created race- and sexbased classifications that rendered the program facially unconstitutional.1 17 These unconstitutional classifications were thus subsumed
within the SBE program, such that during the bidding process contractors had to try to satisfy the racial and gender preferences. The City
of Cincinnati impermissibly pressured and encouraged Cleveland
Construction and other bidders to draw upon race- and sex-based
classifications.' 18 Under the SBE Program, bidders were required to
provide documentation of their efforts to achieve participation of
minority subcontractors in a percentage set by the City." 9 Those bidders that did not comply were subject to investigation for
120
discrimination.
As if this case were occurring in the Twilight Zone instead of a
trial court, the City of Cincinnati conceded that the MBE and WBE
requirements were unconstitutional and did not even bother to put
forth any evidence at trial to show that its program satisfied strict
scrutiny. 121 Instead the City claimed that Cleveland Construction was
not entitled to monetary damages, because the sole reason Cleveland
Construction's bid was rejected was for its failure to meet the 35%
SBE requirement. According to the City, when a bid was reviewed,
the only goal considered by the City was the SBE requirement, not
the MBE or WBE goals. Such an argument, even if true, completely
ignores the requirements placed upon each contractor bidding for the
City of Cincinnati projects. In the process of competing for its bid,
Cleveland Construction was required by the City of Cincinnati's SBE
Program to conduct outreach to SBEs, MBEs, and WBEs in an
attempt to satisfy each different SBE, MBE, and WBE goal. Cleveland Construction was required to make good faith efforts to satisfy
all three goals or face investigation for discrimination. Under such a
program, Cleveland Construction was not at liberty to focus strictly on
meeting the SBE requirement. Rather, Cleveland Construction was
116 Supplement to the Merit Brief of Appellant City of Cincinnati at 115, Cleveland Constr., Inc. v. City of Cincinnati, 888 N.E.2d 1068 (Ohio 2008) (No. 07-0114).
117 Cleveland Constr., 864 N.E.2d at 123.
118 Id.
119 Id. at 127-28.
120 Id.
121 Id. at 126.
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burdened by the requirement to expend time and energy in also trying
to satisfy the other two-thirds of the program, which were indisputably
unconstitutional.
This is supported by the fact that bidders knew that failure to
make "good faith efforts" to meet the MBE and WBE goals could be
subject to investigation. 122 In addition, the Subcontracting Outreach
Program Summary for the Convention Center Project informed
potential bidders that an SBE can be a minority- or women-owned
business. 23 The summary also stated that "[b]idders should be able to
include minority and female firms at the level of availability indicated. ' 124 The bidders, including Cleveland Construction, were pressured into fulfilling MBE and WBE requirements and knew that this
could also count towards meeting its SBE goals. Thus, bidders knew
that the logical way to proceed was to first conduct outreach to MBEs
and WBEs, because by satisfying these two goals, the contractors
would also be working towards meeting the SBE goal.
III.

COMPENSATORY DAMAGES IN THE FORM OF

LOST

PROFITS

WILL BEST DETER MUNICIPAL MISCONDUCT

By forcing legislators to provide taxpayers with the best municipal services at the most cost-efficient price, "constitutional tort damage remedies levied against municipalities do, in fact, alter the
behavior of government policymakers in desirable ways."' 125 By
awarding lost profits to a low bidder in a public contracting opportunity whose bid was acceptable in every way except that it did not satisfy an unconstitutional requirement, courts will deter municipalities
from adopting unconstitutional race- and sex-based preference programs in future public contracting opportunities and, ultimately, will
benefit the municipalities' taxpayers.

122 See id. at 127 ("If [the City's] review determined that a bid's utilization percentage for
MBEs and WBEs was lower than the estimated availability for those groups, the bid would be
flagged for a discrimination investigation.").
123 Supplement to the Merit Brief of Appellant City of Cincinnati at 115, Cleveland Constr., Inc. v. City of Cincinnati, 888 N.E.2d 1068 (Ohio 2008) (No. 07-0114).
124 Id.
125 Myriam E. Gilles, In Defense of Making Government Pay: The Deterrent Effect of Constitutional Tort Remedies, 35 GA L. REV. 845, 862 (2001).
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Bidders Are Among Those Benefitted by Public Contracting
Laws and Are Appropriate Guardians of Those Laws

Historically, the rationale for the general rule that contractors
may not recover lost profits on public contracts bid on but not
awarded has been that "the authority for letting public contracts is
derived for the public benefit and is not intended as a direct benefit to
the contractor." '26 However, this general rule is inapplicable in cases
where municipalities have adopted unconstitutional race- and sexbased preference statutes for two reasons.
First, this argument ignores the fact that individuals in the public
contracting industry constitute a significant segment of the public. For
example, as of March 2007, the Ohio construction industry alone
employed more than 229,000 workers at an average wage of $823.72
per week. 27 Thus, on average, $188,631,880 is expended on the
employment of Ohio construction workers every week. Given that
"the intent of competitive-bidding is to provide for open and honest
competition in bidding for public contracts and to save the public
harmless, as well as bidders themselves, from any kind from favoritism
or fraud in its varied forms," 121 the argument that the large segment of
the public occupied by bidders, subcontractors, and hourly contract
employees-individuals who are entitled to a level playing field free
of favoritism-should be excluded from those protected by the laws
fails to resonate.
Second, this general rule is a non sequitur in circumstances where
the municipality concedes that a contractor would have been granted
the contract but for an underlying unconstitutional statute, rule, ordinance, or policy. 129 The public substantially benefits from the award
of profits to a wronged contractor because this award will deter the
future enactment of unconstitutional ordinances. As one California
appellate court has observed:
126 See Scottsdale v. Deem, 556 P.2d 328, 330 (Ariz. Ct. App. 1976).

127 Ohio Dep't of Job & Family Servs., Labor Market Review, Sept. 2008, at 6, available at
http://lmi.state.oh.us/ces/LMR.pdf.
128 See CommuniCare, Inc., v. Wood County Bd. of Comm'rs, 829 N.E.2d 706, 713 (Ohio
Ct. App. 2005) (citing Cedar Bay Constr., Inc. v. Fremont, 552 N.E.2d 202, 204 (Ohio 1990)
(quoting Chillicothe Bd. of Educ. v. Sever-Williams Co., 258 N.E.2d 605, 610 (Ohio 1970))).
129 See Cleveland Constr., 864 N.E.2d at 124 ("The city acknowledged in its brief that '[tihe
trial evidence established that Cleveland lost because its drywall bid failed to reserve at least
35% of the work for small business enterprises as the bid documents required.'").
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The public obviously has both an economic and a moral interest in
public works contracts being awarded to the lowest responsible bidders. An award of monetary damages to the lowest responsible bidder
for the misaward of a public works contract would be in the public
interest as well as that of the injured bidder because such an award
would deter such misconduct by public entities in the future.13 °
The benefits of such a remedy span beyond the facts of any individual case to serve an important public function, as the purpose of
Section 1983, applicable under these facts, is to force state actors who
act unconstitutionally to bear both the political and economic burden
of their unconstitutional conduct. Thus, "[h]olding the municipality
itself liable for injuries caused by its own unconstitutional policies and
customs makes it ... more likely that the municipality will take steps

to remedy the broader problems."''
B.

An Award of Compensatory Damages Serves as a Deterrentand
Is in the Public Interest

The use of illegal race conscious quotas and the arbitrary abuse of
discretion by municipalities undermine the purpose of competitive
bidding and erode faith in elected officials because such practices
encourage favoritism and fraud. Yet beyond the public's interest in
assuring that public contracts are awarded to the lowest responsible
bidders, "[t]here are a number of reasons to expect that the imposition of constitutional tort damage awards against . . . municipal

employers does have a deterrent effect on the behavior of these governmental actors and entities."' 3 2 Indeed, "[i]t is no exaggeration to
say that almost all commentators today accept the proposition that
holding government financially accountable deters future
'
wrongdoing." 133

The Supreme Court has spoken in accord with the observations
of these commentators to the extent that:
130

Swinerton & Walberg Co. v. City of Inglewood-Los Angeles County Civic Ctr. Auth.,

114 Cal. Rptr. 834, 838 (Cal. Ct. App. 1974).
131 Gilles, supra note 125, at 863.
132 Id. at 848.
133 See Mark R. Brown, Deterring Bully Government: A Sovereign Dilemma, 76 ToL. L.
REv. 149, 153 (2001).
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§ 1983 was intended not only to provide compensation to the victims
of past abuses, but to serve as a deterrent against future constitutional
deprivations, as well. The knowledge that a municipality will be liable
for all of its injurious conduct, whether committed in good faith or
not, should create an incentive for officials who may harbor doubts
about the lawfulness of their intended actions to err on the side of
protecting citizens' constitutional rights. Furthermore, the threat that
damages might be levied against the city may encourage those in a
policymaking position to institute internal rules and programs
designed to minimize34the likelihood of unintentional infringements on
constitutional rights.1
Although the language chosen by the Supreme Court to convey
these thoughts may be characterized as aspirational, the notion that
the threat of monetary damages serves to deter future misconduct by
public entities in the misaward of contracts is quite tangible. The reality is "that government, when exposed to constitutional tort damages,
is induced to take affirmative remedial steps to eliminate socially
' 135
undesirable activity."
The imposition of constitutional tort damage awards against individual officers or their municipal employees does have a deterrent36
effect on the behavior of these governmental actors and entities.1
When the government is ordered to pay damages, it is induced to take
affirmative remedial steps to eliminate socially undesirable activity.
The principle of deterrence was well articulated by Judge Calabresi of
the Second Circuit when he stated:
Perhaps even more important to society, however, is the ability to
hold a municipality accountable where official policy or custom has
resulted in the deprivation of constitutional rights. A judgment
against a municipality not only holds that entity responsible for its
actions and inactions, but also can encourage the municipality to
reform the patterns and practices that led to constitutional violations,
137
as well as alert the municipality and its citizenry to the issue.

134 Owen v. City of Independence, 445 U.S. 622, 651-52 (1980) (citations omitted).
135 Gilles, supra note 125, at 858.
136 Id. at 848.

137 See Amato v. City of Sarasota Springs, 170 F.3d 311, 317-18 (2d Cir. 1999).

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:2

A judgment consisting of just nominal damages, or damages
based simply upon the paltry amount of bid preparation costs, provides disappointed bidders with a merely symbolic vindication of their
claim and fails to deter future abuses. In addition, there is a danger
that low damage awards will lead to the municipality's tolerance of
unconstitutional policies and customs because of such minor
consequences.
On the other hand, awards that are based upon provable compensatory damages, as Section 1983 contemplates, provide greater incentives for municipalities to be intolerant of constitutional abuses,
because of the possibility that voters will discipline the responsible
city officials. "[S]ection 1983 was intended not only to provide compensation to the victims of past abuses, but to serve as a deterrent
against future constitutional deprivations, as well."' 3 8
Professor Gilles identified three important reasons for awarding
compensatory damages for the commission of constitutional torts. 39
The first of which is the important informational functions. 4 ° When
constitutional tort victims pursue litigation motivated by the availability of compensatory damages, the discovery process and media attention unearth the "cultural and political forces" that gave rise to the
abuses.'
Second, claims against municipalities cause policy makers to consider reformative measures. It is these officials who "possess[] the
resources and broad vantage point with which to identify the particular deficiencies, and . . .take appropriate corrective action, 'thereby
furthering the deterrence goal of § 1983"' remedies.'4 2
Finally, Professor Gilles notes that when liability is predicated on
a municipality's unconstitutional policies or customs, the imposition of
constitutional tort remedies against the municipality will lead to favorably predictable and salutary effects. 143 This assertion is well recog138 See Owen, 445 U.S. at 651 (citing Robertson v. Wegmann, 436 U.S. 584, 590-91 (1978);
Carey v. Piphus, 435 U.S. 247, 256-57 (1978)).
139 Gilles, supra note 125, at 859.
140 Id.
141 Id.

142 Id. at 863 (citations omitted); see also Owen, 445 U.S. at 652 n.36 ("In addition, the
threat of liability against the city ought to increase the attentiveness with which officials at the
higher levels of government supervise the conduct of their subordinates.").
143 Gilles, supra note 125, at 867.
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nized.'" Unlike Cementech, Cleveland Construction was a case in
which the City of Cincinnati's unconstitutional discriminatory policy
and the irrational violation of a city municipal code have undermined
the bidding for public contracts.
Because every municipality in Ohio and across the country
should be completely intolerant of unconstitutional racial distinctions
and deprivations of property interests, Cleveland Construction's claim
for compensatory damages, including lost profits, should have been
awarded in this case in furtherance of that goal.
C. The Deterrent Effect of an Award of Lost Profits Will Ultimately
Benefit Taxpayers
The establishment of color-blind and gender-neutral ordinances
and adherence by municipalities to local rules allow public entities to
receive goods and services at the lowest possible cost. As an example,
the Court of Appeals of Ohio noted that the City of Cincinnati solicited bids for the drywall contract two times, and each time Cleveland
Construction submitted the lowest bid. 4 ' Yet the City of Cincinnati
rejected Cleveland Construction's bid each time and, ultimately,
expended over a million dollars more in costs by awarding the drywall
contract to a higher bidder.'4 6
In contrast to race-neutral programs, disadvantaged business
enterprise programs inflict damage on non-disadvantaged firms, like
Cleveland Construction, and are detrimental to taxpayers. 147 When
this expenditure occurs repeatedly as a result of unconstitutional programs, deterrence is necessary.
Through its SBE program, the City of Cincinnati wasted millions
of taxpayer dollars by refusing to award construction contracts to the
lowest and otherwise best qualified bidders. On the drywall project
alone, the City wasted over $1.2 million, which is the difference
between Cleveland Construction's lowest bid and the bid of the next
lowest bidder that was able to comply with the City's unconstitutional
144 See Brown, supra note 133, at 153 ("It is no exaggeration to say that almost all commentators today accept the proposition that holding government financially accountable deters
future wrongdoing.").
145 See Cleveland Constr., Inc. v. City of Cincinnati, 864 N.E.2d 116, 121-122 (2006).
146 Id.
147 La Noue, supra note 2, at 428-29.
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SBE program.14 8 This sad fact is revealed in bid documents made
available to the Supreme Court of Ohio through the Supplement to

Merit Brief of Appellant City of Cincinnati. The City claimed that the
bid of Cleveland Construction was rejected solely because it failed to
meet the SBE "goal" and not due to its inability to meet the unconstitutional MBE and WBE outreach goals. 4 9 The mere failure of any

contractor to achieve the SBE quota was justification for rejection of a
bid. 150 If the bids of all contractors who failed to satisfy the SBE
requirement were rejected, as was Cleveland Construction's in the
drywall work bidding,'' then on the Convention Center project alone,
the City of Cincinnati may have wasted much more than $1.2 million
in taxpayer money by rejecting the lowest bids of several qualified
bidders, in addition to Cleveland Construction, who could not satisfy
the rigid SBE quotas from an unconstitutional program. 152 This result
hardly "promotes the economic welfare of the people of the City of
153
Cincinnati."'
The intent of competitive bidding is to protect the taxpayer, prevent "excessive costs and corrupt practices," and provide open and
148 See Supplement to Merit Brief of Appellant at 53, Cleveland Constr., Inc. v. City of
Cincinnati, 888 N.E.2d 1068 (Ohio 2008) (No. 07-0114) (city document showing Cleveland Construction's rejected low bid of $8,324,000, while the next lowest bidder was awarded the contract
with a bid of $9,570,022).
149 Merit Brief of Appellant at 2,Cleveland Constr., Inc. v. City of Cincinnati, 888 N.E.2d
1068 (Ohio
comparison
work."); but
minority, or
150 See

2008) (No. 07-0114) ("This minority and women-owned subcontracting outreach
played no part in the procurement decision for the Convention Center drywall
see id. at 115 (Subcontracting Outreach Program Summary stating an SBE can be a
women owned business).
Supplement to Merit Brief of Appellant at 115, Cleveland Constr., Inc. v. City of

Cincinnati, 888 N.E.2d 1068 (Ohio 2008) (No. 07-0114) (Subcontracting Outreach Program Summary stating SBE "goal is mandatory").
151See Merit Brief of Appellant at 2, Cleveland Constr., Inc. v. City of Cincinnati, 888
N.E.2d 1068 (Ohio 2008) (No. 07-0114) (all bidders were on notice they had to meet the SBE
requirement to qualify for the drywall contract).
152 See id. at 49-53 (For five jobs on the Convention Project, Plumbing, Food Service, Soft
Floors, Selective Demolition, and Overhead Doors, if the City rejected the bids of the SBE noncompliant bidders, as it did with Cleveland Construction, the City would have wasted approximately $900,000. For three jobs, Drywall, TC-10A Specialties, and Elevators, none of the bidders initially satisfied the SBE requirements. In the case of the Drywall project, we know that
the bidders were allowed to bid again, and that Cleveland Construction's second lowest bid was
rejected resulting in a waste of over $1.2 million dollars. The documents do not indicate if a
second round of bidding was conducted for the TC-10A Specialties or Elevator projects.).
153 CINCINNATI, OHIO, MUN. CODE § 323-3 (2008), available at http://www.municode.coml
resources/gateway.asp?pid=19996&sid=35 ("[A] purpose of the SBE program is to promote the
economic welfare of the people of the City of Cincinnati.").
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honest competition in bidding for public contracts."5 4 The City of Cin-

cinnati's position did not protect the taxpayer or prevent excessive
costs and is, therefore, against public policy. It is no surprise that the
Court of Common Pleas found by clear and convincing evidence that
"the phrase 'otherwise qualified bid' can reasonably be read only to

mean a bid that is qualified except that it is not in 'compliance' with
the SBE Subcontracting Outreach Program 'factor."" 55
It has also been argued that a disappointed bidder should not be
allowed to recover lost profits because taxpayers would be injured
twice: the first time, through the unjustified additional expenditure of
funds on the awarded contract, and the second time, through the

necessity for paying a judgment for lost profits to the aggrieved low

bidder.156 However, research has shown this fear to be unfounded.
Professors Theodore Eisenberg and Stewart Schwab concluded
that constitutional tort litigation under Section 1983 has only a limited
impact on the public treasury.15 7 Specifically, Professors Eisenberg
and Schwab studied field data gathered during the 1980-1981 fiscal
year from three major federal districts: the Eastern District of Pennsylvania, the Northern District of Georgia, and the Central District of
California. They found that constitutional tort damages comprised
only 0.02% of the relevant government entities' budgets.158 Even
after including the costs of defending lawsuits, Professors Eisenberg
and Schwab concluded that their "study could not support new legisla-

tive or judicial restrictions on constitutional tort litigation in the name

154 See Danis Clarkco Landfill Co. v. Clark County Solid Waste Mgmt. Dist., 653 N.E.2d
646, 656 (Ohio 1995) (citing Cedar Bay Constr. Inc. v. City of Fremont, 552 N.E.2d 202, 204
(Ohio 1990)); Boger Contracting Corp. v. Bd. of Comm'rs of Stark County, 396 N.E.2d 1059
(Ohio Ct. App. 1978); United States Constructors & Consultants, Inc. v. Cuyahoga Metro. Hous.
Auth., 300 N.E.2d 452, 454 (Ohio Ct. App. 1973).
155 Cleveland Constr., Inc. v. City of Cincinnati, No. A0402638, 2005 WL 4927190, at * 1
(Ohio Ct. Com. Pl. July 15, 2005).
156 See, e.g., Hardrives Paving & Constr., Inc. v. City of Niles, 650 N.E.2d 482, 485 (Ohio
Ct. App. 1994); Beaver Glass & Mirror Co. v. Bd. of Educ. of Rockford Sch. Dist., 376 N.E.2d
377, 380 (I11.
App. Ct. 1978); 10 MCQUILLIN MUNICIPAL CORPORATIONS § 29.86 (3d rev. ed.
1999).
157 See Theodore Eisenberg, CIVIL RIGHTS LEGISLATION: CASES AND MATERIALS 180-91
(4th ed. Michie Law Publishers 1996) (summarizing Theodore Eisenberg & Stewart J. Schwab,
What Shapes Perceptionsof the Federal Court System?, 56 U. CHI. L. REV. 501 (1989); Stewart J.
Schwab & Theodore Eisenberg, Explaining Constitutional Tort Litigation: The Influence of the
Attorney Fees Statute and the Government as Defendant, 73 CORNELL L. REV. 719 (1988); Theodore Eisenberg & Stewart Schwab, The Reality of ConstitutionalTort Litigation, 72 CORNELL L.
REV. 641 (1987)).
158 See Eisenberg, supra note 157, at 159.
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of reducing the federal docket or decreasing the fiscal drain on state
and local defendants."' 15 9 The empirical observations by Professors
Eisenberg and Schwab persuasively refute the policy reasons courts
typically rely upon to justify the denial of lost profit awards to disappointed bidders.
As Professor Brown points out, "[c]onstitutional tort litigation is
not a proximate cause of municipal bankruptcy.""16 Imposing limitations on Section 1983 damages under the guise of protecting the budgets of local government bestows upon municipalities only "petty cash"
while causing "a host of innocent, unfortunate individuals" to suffer
with no recourse when harmed by government misconduct.16 1
Ultimately, an award of profits to an aggrieved contractor now
will allow municipalities to obtain the best service at the lowest price
in the future. The authors disagree that an award of lost profits "is
against the sound public policy behind competitive bid statutes that
allow public entities to receive goods and services at the lowest possi'
On the contrary, a color-blind and sex-neutral ordinance
ble cost."162
is far more likely to "allow public entities to receive goods and ser'
It defies logic to suggest that an
vices at the lowest possible cost."163
ordinance which puts limitations on who may participate in the contracting process will generate either the best municipal services or the
most cost-efficient outcome for taxpayers.
For example, Professors Dauenhauer and Wells further contend
that it is not unfair to make taxpayers accountable for the actions of
elected officials.'6 4 This is because the number of taxpayers in a given
municipality is generally equal to the number of voters. It is likely,
then, that these voters/taxpayers reap whatever benefit is to be
obtained by the misconduct of their elected officials. That being the
case, "it does not seem unfair to hold the voters/taxpayers to account
for the misbehavior of either the persons they elect or the persons
159 Schwab & Eisenberg, Explaining Constitutional Tort Litigation, supra note 157, at 78081.

Mark R. Brown, The Demise of Constitutional Prospectivity: New Life For Owen?, 79
REV. 273, 301 (1994).
161 Id.
162 Recent Developments: Government Contracting, 34 STETSON L REV. 875, 879 (2005)
(discussing Miami-Dade County Sch. Bd. v. J. Ruiz Sch. Bus Servs., Inc., 874 So. 2d 59, 63 (Fla.
Ct. App. 2004)).
160

IOWA

L.

163

Id.

See Bernard P. Dauenhauer & Michael L. Wells, CorrectiveJustice and Constitutional
Torts, 35 GA. L. REV. 903, 923 (2001).
164
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hired by those elected officials."' 65 The rationale expressed by Professors Dauenhauer and Wells was adopted by the Court in Paul Sardella
Const. Co.166 to justify an award of damages to the aggrieved bidder.
There, the Court stated that an award of lost profits to aggrieved
bidders:
will best effectuate the legislative objectives underlying the statute by
insuring the widest competition among responsible bidders. Notwithstanding possible short-term benefit to an awarding authority in a particular case through violation of the statute, over the longer term harm
to the public interest would ensue if awarding authorities are not to be
held accountable for their violations. The number of bidders, and thus
the range of choice available to an awarding authority, may well be
reduced if it were to be assumed by prospective bidders that such an
authority would not abide by the applicable statutes in making its
awards.

167

While it has been argued that the recognition of constitutional
tort remedies leads to "over deterrence of effective law enforcement
activities, ' 16 in cases, like Cleveland Construction, where a municipality knowingly adopted an unconstitutional ordinance, "can we similarly speak of over-deterring a municipality's tolerance for
unconstitutional policies and customs? What would it mean to be
1 69
overly intolerant of unconstitutional policies and customs?'
Through an award of a tort remedy in these cases, "[t]he public is not
throwing its tax dollars to the wind. It gets something in return: more
170
responsible government.
CONCLUSION AND CALL FOR ACTION

In Cleveland Construction, the City of Cincinnati established a
small business program with provisions that violated the rights of
Cleveland Construction under the Equal Protection Clause of the
165 Id.

166 Paul Sardella Constr. Co. v. Braintree Hous. Auth., 329 N.E.2d 762 (Mass. 1975).
167 Id. at 767 (quoting Heyer Prods. Co. v. United States, 140 F. Supp. 409, 412 (Ct. Cl.
1956) ("'[n]o person would have bid at all if he had known that the cards were stacked against
him' ").
168 Gilles, supra note 125, at 875.
169 Id.
170 See Mark R. Brown, The Failure of Fault Under Section 1983: Municipal Liability for
State Law Enforcement, 84 CORNELL L. REV. 1503, 1529 (1999).
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Fourteenth Amendment. Additionally, Cleveland Construction was
denied a public contract, although it was the lowest responsible bidder, because the City of Cincinnati violated local rules that strictly
limited its discretion in the awarding of public contracts. Cleveland
Construction was thus deprived of a constitutionally protected property interest. Additionally, because unconstitutional conduct gave rise
to that protected property interest, Cleveland Construction had a
valid claim under 42 U.S.C. § 1983 against the City of Cincinnati and
was therefore entitled to compensatory damages. An award of damages is in the public interest and provides the best deterrence against
future constitutional abuses by state and municipal governments.
Where a public entity wrongfully denies the award of a contract
to the lowest responsible bidder due to an underlying unconstitutional
statute that gave preferential treatment to another bidder because of
the race and sex of his subcontractors, equity requires that the wrongdoing party make the wronged party whole by paying not only bidding, preparation, and overhead costs, but also lost profits. In
addition to making the aggrieved party whole, requiring public entities to pay these frequently substantial sums for their unconstitutional
conduct will deter such misconduct in the future. If and when municipalities are held financially responsible for unconstitutionally considering race and sex when awarding public contracts, Ohio taxpayers
and the public at large will be better served. For the aforementioned
reasons, the U.S. Supreme Court should grant review and reverse the
Supreme Court of Ohio's decision in the case of Cleveland
Construction.

