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"'Protection,' mark the word, Mr. President; it appears in the fourteenth amendment - '
"You will observe, Mr. Speaker, the great object to be accomplished,
the great end to be reached, is 'protection.' ,2
INTRODUCTION

In this journal's last issue,3 the companion to this Article begins a
challenge to the Supreme Court's current view that the Equal Protection Clause generically forbids improper classifications.' These articles take the sense historically expressed by the constitutional
language as interpretively binding, but not the originally understood
or originally intended reference.5 They then argue that instead of
* Assistant Professor of Law, University of Mississippi School of Law. Thanks to Bruce
Ackerman, Brannon Denning, Kyle Duncan, Robert George, Jed Rubenfeld, Ron Rychlak, and
the audience at a meeting of the Southeast Association of Law Schools. Thanks to the Lamar
Order of the University of Mississippi School of Law for their generous support. Please send
comments to crgreen@olemiss.edu.
1 CONG. GLOBE, 42d Cong., 1st Sess. 692 (1871) (interrupting a quotation from Prigg v.
Pennsylvania, 41 U.S. (16 Pet.) 539, 614 (1842), equating "remedy" and "protection" regarding
the right to recover fugitive slaves).
2 Id. at app. 182.
3 Christopher R. Green, The Original Sense Of The (Equal) Protection Clause: Pre-Enactment History, 19 GEO. MASON U. Civ. RTs. L.J. 1 (2008).
4 See, e.g., Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000) (stating that the Equal
Protection Clause secures right against all "intentional and arbitrary discrimination" (quoting
Sioux City Bridge Co. v. Dakota County, 260 U.S. 441, 445 (1923))).
5 The reference of constitutional language is its application, or the set of tangible constitutional outcomes, while its sense determines merely a function from possible worlds to applications or outcomes. See Christopher R. Green, Originalism and the Sense-Reference Distinction,
50 ST. Louis U. L.J. 555 (2006) [hereinafter Green, Sense-Reference]; Christopher R. Green,
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generically forbidding improper discrimination, the text of the Equal

Protection Clause expressed, in its historical context, an entitlement to
"protection of the laws"-that is, the minimally adequate and equal
performance of the law enforcement and remedial functions of government. 6 These articles chiefly associate the no-improper-classifica-

tion view with Senator Oliver Morton, who gave the view its first

extended textual explanations in 1872, 1874, and 1875 speeches.7 The
first article began by canvassing the Congressional debates of 1866
and concluded that the evidence there in support of a no-improper-

classification reading is not conclusive.
Three sorts of consideration from the pre-enactment history,
however, support a duty-to-protect reading. First, a long, nearly universal tradition in American political thought views the government's

duty to protect its subjects and its subjects' duty of allegiance to the
government as correlative. Because exercise of "jurisdiction" represents the right of the government to speak the law to its subjects, the
duty of a state to supply "the protection of the laws" to persons

"within its jurisdiction" expresses this traditional duty to protect. Second, a great amount of material from the time of the Fourteenth

Constitutional Indexicals as a Basis for Textualist Semi-Originalism, 84 NOTRE DAME L. REV.
(forthcoming 2009) (arguing that the Constitution's indexical language, like forms of "this" and
"here" and "we" and "now," embeds a view of the Constitution as an historically-situated textual command). This general view of constitutional interpretation is called the Theory of Original Sinn, after Gottlob Frege's term for sense. See Green, Sense-Reference, supra, at 560.
While, on this theory, the original textually expressed sense is interpretively binding, all
assessments of reference, either by framers or by later interpreters, should receive deference of
the sort described in Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944):
[Framers' and others' assessments of reference,] while not controlling upon [later interpreters of the Constitution] by reason of their authority, do constitute a body of experience and informed judgment to which [later interpreters] may properly resort for
guidance. The weight of such a judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with
earlier and later pronouncements, and all those factors which give it power to persuade, if
lacking power to control.
6 As explained in the companion to this Article, several others, most prominently Jacobus
TenBroeck, Alfred Avins, Earl Maltz, and John Harrison, have offered similar interpretations,
but without either applying a particular constitutional theory or systematically canvassing contemporary applications. See Green, supra note 3, at 5-9.
7 See, e.g., CONG. GLOBE, 42d Cong., 2d Sess. 847 (1872) ("I submit that when it declares
that no State shall deprive any person of the equal protection of the laws, it means substantially
that no person shall be deprived by a State of the equal benefit of the laws; that the word
'protection,' as there used, means not simply the protection of the person from violence, the
protection of his property from destruction, but it is substantially in the sense of the equal benefit of the law .. "); 2 CoNG. REC. app. 358 (1874); 3 CONG. REC. 1793 (1875); Green, supra note
3, at 9.

2009]

THE ORIGINAL SENSE OF THE (EQUAL)

PROTECTION CLAUSE

221

Amendment's enactment uses the phrase "the protection of the laws"
to distinguish the remedial and law-enforcement functions of government. Against that context, a duty to supply "the equal protection of
the laws" to all persons in a state's jurisdiction means a duty to supply
those people with equal remedial and law-enforcement services.
Third, the linguistic moves necessary to wring a no-improper-classification view out of the text of the Equal Protection Clause are implausible. On the no-improper-classification reading, the framers used
"protection" to refer to all benefits from government, even though it
was used in several contexts in 1866 to refer instead to a discrete right.
Even given such a broad reading of "protection," the no-improperclassification reading has trouble explaining "of the laws," and it also
makes little sense of the "within its jurisdiction" limitation.
Turning here to the subsequent interpretation and application of
the Equal Protection Clause, this Article offers two additional reasons
to prefer the duty-to-protect view.
First, as explained in Part I, a great many early interpreters
adopted the duty-to-protect reading, especially in the Civil Rights Act
of 1871 and the debates leading to it. The Equal Protection Clause
was repeatedly explained by the Republicans, including several framers of the Fourteenth Amendment (and Senator Morton himself!), as
a straightforward entitlement to protection from Ku Klux Klan violence. Despite considerable attention paid to the 1866 debates, no
one at this time suggested a broad reading of "protection" or a general no-improper-classification reading of the clause.
Second, as explained in Part II, if the Privileges or Immunities
Clause prohibits second-class citizenship for the freedmen, it is
implausible to take the Equal Protection Clause as a second generic
antidiscrimination provision. Only the Privileges or Immunities
Clause, which guarantees rights to citizens, is suited to forbid secondclass citizenship. Further, pre-Slaughterhousediscussions of the Fourteenth Amendment as applied to basic antidiscrimination issues-the
right to vote, school desegregation, and women's right to practice
law-assume that the Privileges or Immunities Clause, not the Equal
Protection Clause, was at issue. If the Equal Protection Clause were
widely understood as a no-improper-classification provision, it is
inconceivable that it would not be invoked in these disputes.
Part III then examines how courts moved away from the duty-toprotect view of equal protection toward a no-improper-classification
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view. A few early judicial examinations of the clause did adopt or
suggest a duty-to-protect reading. However, the duty-to-protect reading was then combined with a generic rule against discrimination and
in time the duty-to-protect portion was finally forgotten altogether.
The rise of generic antidiscrimination readings of equal protection can
be largely explained by the Court's failure to follow the proper nosecond-class-citizenship reading of privileges or immunities in
Slaughterhouse. The interpretive gymnastics required to press the
Equal Protection Clause into service as a generic protection of the
freedmen's rights of citizenship then obscured the far more textually
straightforward duty-to-protect reading of the clause.
Part IV explains why a duty-to-protect reading of the Equal Protection Clause would have great significance today. A duty of equal
protection understood as a literal duty to protect would be both an
equality provision and a fundamental-right provision. As a fundamental-right provision, it would require that the state protect all individuals from violence in a minimally adequate way. As an equality
provision, it would require that the state perform its enforcement and
remedial functions for the equal benefit of all persons within the jurisdiction. Unlike most other constitutional provisions, a duty-to-protect
Equal Protection Clause would be a positive duty to act properly, not
merely a negative duty to refrain from misbehavior. It would forbid
both unconstitutional omissions as well as commissions. Moreover, in
keeping with the theory of the 1871 Republicans, it would not be
proper to impose an Arlington Heights v. Metropolitan Housing standard of intentional misbehavior on the duty to protect. 8
Turning to tangible issues, I suggest eight particularly important
applications.
First, a duty-to-protect Equal Protection Clause forbids gross misbehavior by governmental authorities to whom the state delegates its
protective responsibility, like that in DeShaney.9
Second, a duty-to-protect Equal Protection Clause is an opencourts provision akin to Magna Charta Chapter 40 ("To no one will
we sell, to no one deny or delay, right or justice") and related stateconstitutional provisions. It thus supplies a proper ground for the
8 Vili. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 265 (1977) ("Proof of
racially discriminatory intent or purpose is required to show a violation of the Equal Protection
Clause.").
9 DeShaney v. Winnebago County Dep't of Soc. Servs., 489 U.S. 189 (1989).
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access-to-courts line of cases. If state courts interpreting their opencourts provisions to protect against the erosion of tort law are correct,
the clause may also offer a federal right against certain forms of tort
reform.
Third, a duty-to-protect Equal Protection Clause would provide
an important constitutional duty regarding disparities in police services, analogous to the state-constitutional duty to supply education.
Fourth, a duty-to-protect Equal Protection Clause would forbid
inequalities that favor criminal or civil defendants. It would forbid
racially based jury nullification, for instance, of the sort seen in the
Emmett Till case, or racially based jury selection by criminal
defendants.
Fifth, a duty-to-protect Equal Protection Clause would address
one gap in the reasoning in Roe v. Wade,' ° where Justice Blackmun
assumed that Fourteenth Amendment personhood for the human
fetus would require the state to protect it against abortion. Under a
DeShaney-style due process clause, this result does not follow, but it
would make sense under a duty-to-protect Equal Protection Clause."
Sixth, a duty-to-protect Equal Protection Clause would require
the state to remove doctrines, like the marital rape exemption, that
put certain victims outside the protection of the law.
Seventh, a duty-to-protect Equal Protection Clause would raise
serious constitutional troubles for our current system of prosecutorial
discretion, under which victims have no means of redress if police
decide not to investigate a case, or if a prosecutor decides not to pursue it. McCleskey v. Kemp, 2 for instance, reveals a breach of states'
duty to seek the death penalty for the murderers of all groups of victims in an evenhanded way, for which the underprotected victims have
no redress.
Eighth, a duty-to-protect Equal Protection Clause would allow
the federal government to provide enforcement and remedial services
when states have failed to do so. That would have an important effect
for cases such as United States v. Morrison,3 though it might not be
10 410 U.S. 113 (1973).
11 Important issues would remain, however, particularly regarding whether affording protection to a human fetus might be consistent with giving pregnant women the right to evict the
fetus in self-defense, akin to her right to evict a trespasser.
12 481 U.S. 279 (1987).
13 529 U.S. 598 (2000).
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sufficient to support federal protective legislation in cases where states
have not failed to supply adequate protection.

1. 1871

AND ALL THAT: THE DUTY-TO-PROTECT READING OF
42D CONGRESS

EQUAL PROTECTION IN THE

Section One of the Fourteenth Amendment provides,
All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.
As explained above, the companion to this Article considers the historical resonance of the text of the Equal Protection Clause against
the allegiance-for-protection contractual tradition and material construing "protection of the laws" as the law-enforcement and remedial
functions of government. 4 In addition to this evidence supporting a
duty-to-protect reading, many of the framers and other Republicans
adopted a duty-to-protect reading of equal protection, especially in
the 1871 Civil Rights Act and the debates leading to it. The Act was a
response to the unpunished violence of the Ku Klux Klan, acting in
hostility to the Southern Reconstruction governments and their
allies.' 5 The newly elected Congress took office on March 4 and met
immediately.1 6 Congress was concerned with the literal protection of
life and property. President Grant told the Congress in a March 23
message, "I urgently recommend such legislation as in the judgment of
Congress shall effectually secure life, liberty, and property, and the
enforcement of law in all parts of the United States."' 7 After extensive committee hearings, several amendments to the legislation, and

14 Green, supra note 3, at 34-71.
15 See infra notes 88-105 and accompanying text.
16 See CONG. GLOBE, 42d Cong., 1st Sess. 1 (1871).
17 Id. at 236.
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two conference committees, eventually both Houses passed legislation
on April 19 that the President signed into law the next day. 8
The Republicans were aware of the historic nature of their interpretations of the Fourteenth Amendment, both because they had
framers in their midst, and because they expected later interpreters to
look back on their work. Representative Horace Maynard said,
"They who framed that amendment-I might say we who framed it,
for many of us here were engaged in it-enacted it to meet an emergency precisely of this kind."' 9 Representative Garfield, himself a
framer, said, "I hope gentlemen will bear in mind that this debate, in
which so many have taken part, will become historical, as the earliest
legislative construction given to this clause of the amendment."2
They appealed particularly to the fact that John Bingham, the drafter
of Section One, was still in Congress and construed the Equal Protection Clause the same way. Senator Henry Wilson, himself a framer,
said, "Sir, I see, or think I see, ample powers in the fourteenth amendment upon which to base the legislation proposed by the pending bill.
I concur entirely in the construction put upon that provision of the
fourteenth amendment by Mr. Bingham, of Ohio, by whom it was
drawn."21
A.

The Act Itself

The text of Sections 2 and 3 of the Civil Rights Act itself offers
direct commentary on the meaning of the phrase "equal protection of
the laws," strongly suggesting that it refers to the law-enforcement
and remedial functions of government.
Section 2 of the Civil Rights Act, a form of which survives in
current law as 42 U.S.C. § 1985(2), says that private conspiracies
impeding the due course of justice can deny the equal protection of
the law, which is nonsensical under the no-improper-classifications
reading. The original law, among many other things, imposed liability
on conspiracies "for the purpose of in any manner impeding, hindering, obstructing, or defeating the due course of justice in any State or
Territory, with intent to deny to any citizen of the United States the
18 Id. at 808, 831; see also An Act to Enforce the Provisions of the Fourteenth Amendment
to the Constitution of the United States, and for Other Purposes, ch. 22, § 2, 17 Stat. 13, 13-14
(1871).
19 CONG. GLOBE, 42d Cong., 1st Sess. app. 311 (1871).
20 Id. at app. 150.
21 Id. at app. 256.

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:2

due and equal protection of the laws."'22 Congress was concerned
about conspiracies to hinder the "due course of justice" that would

"deny to any citizen the due and equal protection of the laws." If
denying the equal protection of the law is a matter of making

improper classifications, it is very hard to see how such conspiracies
could be accomplished by defeating the due course of justice. To prevent the government from supplying redress of particular injuries does
not cause the government to make any classification at all. Under the

duty-to-protect reading of equal protection, however, this provision
makes perfect sense-the due course of justice is the central concern
of the protection of the law, so acting against it would frequently prevent states from meeting their constitutional duty to supply such
protection.23
Section 3 of the Act includes a somewhat unusual provision
directly interpreting the Equal Protection Clause. It says that if violence hinders the execution of the law and the enforcement of consti22 An Act to Enforce the Provisions of the Fourteenth Amendment to the Constitution of
the United States, and for Other Purposes, ch. 22, § 2, 17 Stat. 13, 13-14 (1871). Current law is
very slightly different, punishing conspiracies "for the purpose of impeding, hindering,
obstructing, or defeating, in any manner, the due course of justice in any State or Territory, with
intent to deny to any citizen the equal protection of the laws." 42 U.S.C. § 1985(2) (2006).
23 United States v. Harris, 106 U.S. 629 (1883), dismissed some indictments under Section 2,
holding that as applied the section was unconstitutional. However, the Court's reasoning did not
attack the interpretation of the Equal Protection Clause embodied in Section 2, but only the fact
that the section applied even if a State did its job perfectly well. The key fact was that the
section "applies, no matter how well the state may have performed its duty." 106 U.S. at 639.
Because of this deficiency, the Court did not further define the exact scope of the constitutional
duty-for instance, whether it includes a positive duty to protect, as well as negative duties to
refrain from misbehavior.
For an analysis of the ways in which the Supreme Court and lower federal courts acknowledged positive constitutional duties under the Fourteenth Amendment, even in cases like Harris
and the Civil Rights Cases, 109 U.S. 3 (1883), commonly read to confine the Amendment to
forbid only state action, and not state inaction. See Pamela Brandwein, The Civil Rights Cases
and the Lost Language of State Neglect, in THE SUPREME COURT AND AMERICAN POLITICAL

DEVELOPMENT 275, 275-325 (Ronald Kahn & Ken I. Kersch eds., 2006) [hereinafter Brandwein,
Lost Language]; Pamela Brandwein, A Judicial Abandonment of Blacks? Reconsidering the
"State Action" Cases of the Waite Court, 41 LAW & Soc'Y REV. 343 (2007) [hereinafter
Brandwein, Judicial Abandonment of Blacks]; PAMELA BRANDWEIN, THE SUPREME COURT,
STATE ACTION, AND CIVIL RIGHTs: RETHINKING THE JUDICIAL SETTLEMENT OF RECONSTRUC-

(forthcoming from Cambridge University Press). Brandwein points particularly to the fact
that the Court approved the Civil Rights Act of 1866 and its re-enactment in the Enforcement
Act of 1870 under the Fourteenth Amendment. Because the Civil Rights Act of 1866 affirmatively required states to supply "full and equal benefit of all laws and proceedings for the security of person and property," it embodied what Brandwein calls "state neglect"-that is, the
breach of a positive constitutional duty.

TION
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tutional rights, and a state is, for any cause, unable to execute the law,
that will be deemed a denial of equal protection:
[11n all cases where insurrection, domestic violence, unlawful combinations, or conspiracies in any State shall so obstruct or hinder the
execution of the laws thereof, and of the United States, as to deprive
any portion or class of the people of such State of any of the rights,
privileges, or immunities, or protection, named in the Constitution
and secured by this act, and the constituted authorities of such state
shall either be unable to protect, or shall, from any cause, fail in or
refuse protection of the people in such rights, such facts shall be
deemed a denial by such State of the equal protection of the laws to
which they are entitled under the Constitution of the United States
24

On the no-improper-classifications reading of equal protection, this
again makes no sense, because Section 3 would encompass cases in
which the state has not engaged in any improper classifications at all.
A state that has the most non-discriminatory laws possible, but is
merely overrun by more powerful insurgents, and is therefore unable
to execute its laws, is deemed to deny the equal protection of the
law-such failure may occur "from any cause." However, on the
duty-to-protect theory that the Equal Protection Clause requires
states to successfully supply the protection of the law to everyone in
its jurisdiction, the Section 3 reading makes sense because the critical
issue is not the intentions or classifications made by the state, but
whether it has supplied a particular service-the protection of the
laws. States that fail to provide that service have failed in their constitutional duty.
B. Interpretation of the Equal Protection Clause in Debate
That the language of the 1871 Civil Rights Act itself embodies the
duty-to-protect reading of equal protection is very powerful evidence
24 An Act to Enforce the Provisions of the Fourteenth Amendment to the Constitution of
the United States, and for Other Purposes, ch. 22, § 3, 17 Stat. 13, 14 (1871). The section then
provides that if that happens, the President shall "take such measures . . . as he may deem
necessary for the suppression of such insurrection, domestic violence, or combinations." Id.
25 It is worth noting that John Bingham at one point in the discussion proposed a substitute
version of some portions of the bill, and his proposal included a section very close to the present
Section 3. CONG. GLOBE, 42d Cong., 1st Sess. 515 (1871) (Section 2 of Bingham's proposed
amendment).
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that that reading was dominant at the framing in 1866 and during the
ratification period in 1867 and 1868. Many of those who enacted the
bill were the same ones who enacted the Fourteenth Amendment
itself. 26 However, the debates leading to the Act offer even more
compelling support for that reading, because they offer an extensively
reasoned, textually straightforward reading of the clause.27 Many of
these explanations were by the same people who initially enacted the
Fourteenth Amendment, including John Bingham, who initially composed its language.
Five themes recur in the debate, each giving strong support to the
duty-to-protect reading of the Equal Protection Clause. This Part
examines each in detail. First, the Republicans argued that the word
"deny" in the text of the clause included omissions. Second, they
stressed that "protection" or "the protection of the laws," which the
26 Of those who voted for the Fourteenth Amendment in 1866, 16 of 33 senators and 19 of
120 representatives were still in Congress in 1871. Henry B. Anthony, Zachariah Chandler,
Aaron H. Cragin, George F. Edmunds, Timothy 0. Howe, Lot M. Morrill, James W. Nye,
Samuel C. Pomeroy, Alexander Ramsey, John Sherman, William Sprague, William M. Stewart,
Charles Sumner, Lyman Trumbull, and Henry Wilson were in both Senates; John A. Bingham,
James G. Blaine, Burton C. Cook, Henry L. Dawes, John F. Farnsworth, James A. Garfield,
Samuel Hooper, William D. Kelley, John H. Ketcham, Ulysses Mercur, Leonard Myers, Philetus
Sawyer, Glenni W. Scofield, Samuel Shellabarger, and William B. Washburn were in both
Houses. Roscoe Conkling, Thomas W. Ferry, Justin S. Morrill, and William Windom were in the
1866 House and 1871 Senate, and Luke P. Poland was in the 1866 Senate and 1871 House. See
CONG. GLOBE, 39th Cong., 1st Sess. 3042 (1866) (voting on Fourteenth Amendment in Senate);
id., 42d Cong., 1st Sess. 831 (1871) (voting on Civil Rights Act of 1871 in Senate); id., 39th Cong.,
1st Sess. 3149 (1866) (voting on Fourteenth Amendment in House); id., 42d Cong., 1st Sess. 808
(1871) (voting on Civil Rights Act of 1871 in House); id., 39th Cong., 1st Sess. 1 (1865) (full
names of senators); id. at 3 (full names of representatives); id., 42d Cong., 1st Sess. v (full names
of 1871 senators); id. at ix-xii (full names of 1871 representatives). Also, James W. Patterson, an
1866 House Republican who did not vote on the final passage of the Fourteenth Amendment but
voted for an earlier version, was in the Senate in 1871. See id., 39th Cong., 1st Sess. 2545 (1866)
(Patterson voting yes on earlier version).
Of these 36 Republican framers from 1866 still in Congress in 1871, none voted against the
1871 Act, and 31 of them-all but Chandler, Farnsworth, Sprague, Trumbull, and Windomclearly favored it. Id., 42d Cong., 1st Sess. 808, 831 (1871). Sumner's support was noted after
the vote; he was "paired" with an opponent who also did not vote. Id. at 831. Blaine as Speaker
of the House did not vote, but as the head of the House Republicans surely favored it. Id. at 6.
Trumbull raised numerous objections to the bill. See infra notes 46, 72-73, 107, and 146 and
accompanying text. Farnsworth spoke briefly against it. See infra notes 133-135 and accompanying text. Chandler, Sprague, and Windom were not vocal in 1871. See CONG. GLOBE, 42d Cong.,
1st Sess. xxxvi (index indicating Chandler did not discuss Civil Rights Act); id. at liv (same for
Sprague); id. at lvii (same for Windom).
27 For reasons of space, this Part omits quotations from most of the citations below. For
more extensive documentation of particular passages, please contact the author at crgreen@
olemiss.edu.
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language of the Constitution required, was not supplied to freedmen
and Unionists. Third, they reiterated the traditional allegiance-forprotection contractual theory and the governmental duty to protect
citizens and inhabitants against violence. Fourth, they gave specifically remedial descriptions of "protection of the laws." Fifth, they
referred to "protection" as a discrete right that the federal government had the power to supply when states did not.
It is noteworthy that the Democratic response on each of these
points did not deny that the Equal Protection Clause was about literal
protection. Some Democrats, in fact, still opposed the Fourteenth
Amendment itself.2 8 But the importance of protection was the consensus position of all of the Congressional interpreters of the Equal
Protection Clause in 1871.
It is especially striking that Oliver Morton, who a year later first
pushed the argument that "protection" generically refers to all governmental benefits, echoed several of these arguments in defense of
the 1871 Civil Rights Act with nary a hint of his position a year later.

28 Rep. James R. McCormick complained about the lack of Southern representation in the
39th Congress and called the Fourteenth Amendment "an amendment which has struck down
the rights of more States, the liberties of more people, and the pecuniary interests of more communities than any single act of legislation ever placed upon the statute-books or incorporated
into the Constitution of this country." CONG. GLOBE, 42d Cong., 1st Sess. app. 138 (1871). Rep.
Pierce M.B. Young complained of giving the freedmen the rights of citizenship. Id. at app. 155.
Sen. Francis P. Blair, Jr., called the Reconstruction Amendments "fraudulent amendments to the
Constitution." Id. at app. 134.
Several Republicans noted that, while several Democrats had acknowledged the Fourteenth
Amendment and its basic principles, not all of them did. See id. at 375 (statement of Rep. David
P. Lowe) ("I was rejoiced, Mr. Speaker, to hear the distinguished gentleman from New York,
[Mr. Wood,] in the course of this remarks, concede the validity and binding obligation of the
fourteenth and fifteenth amendments. It was a decided advance upon the doctrines of the Democratic party as heretofore indicated by their votes in this Hall."); id. at 392 (statement of Rep.
H. Boardman Smith) ("Only two of the gentlemen upon the opposite side of this House, the
gentleman from Indiana [Mr. Kerr] and the gentleman from New York, [Mr. Wood,] so far as I
have noticed, have expressed their purpose to abide by the constitutional amendments."); id. at
481 (statement of Sen. Henry Wilson) ("My colleague [Mr. Kerr] has relieved this question from
any argument as to the legitimacy of the adoption of the thirteenth, fourteenth, and fifteenth
articles of amendments. He admits that these three articles are a part of the Constitution, and I
claim that these three articles confer full and complete authority to pass such a law.").
In addition to opposing the Fourteenth Amendment itself, of course, opponents of the bill
could attempt to change the subject. Rep. John B. Storm, opposing the bill, at one point quoted
the Fourteenth Amendment without including the Equal Protection Clause. CONG. GLOBE, 42d
Cong., 1st Sess. app. 87 (1871). So did Rep. George W. Morgan. Id. at 331.
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Morton thus fails one of Skidmore's criteria for interpretive persua29
siveness: "consistency with earlier and later pronouncements.
Toward the end of the debate, Senator John Pool of North Carolina gave a very full explanation of the Republican arguments, including all five of these themes:
The fourth proposition [in Section One] relates more particularly to
the executive branch of the State governments, and embraces failure
to act. It is in these words: "Nor deny to any person within its jurisdiction the equal protection of the laws." The protection of the laws
can hardly be denied except by failure to execute them. While the
laws are executed their protection is necessarily afforded. Rights conferred by laws as worthless unless the laws be executed. The right to
personal liberty or personal security can be protected only by the execution of the laws upon those who violate such rights. A failure to
punish the offender is not only to deny to the person injured the protection of the laws, but to deprive him, in effect, of the rights themselves. By the first section of the fourteenth amendment a new right,
so far as it depends on express constitutional provision, is conferred
upon every citizen: it is the right to the protection of the laws. This is
the most valuable of all rights, without which all others are worthless
and all right and all liberty but an empty name. To deny this greatest
of all rights is expressly prohibited to the States as a breach of that
primary duty upon them by the national Constitution. Where any
State, by commission or omission, denies this right to the protection of
the laws, Congress may, by appropriate legislation, enforce and maintain it. But Congress must deal with individuals, not States. It must
punish the offender against the rights of the citizen; for in no other
way can protection of the laws be secured and its denial prevented.
Thus, sir, it is plain that when a State shall deny the protection of the
laws to citizens of the United States, and thus violate that primary
duty which the first section of the fourteenth amendment imposes, it is
29 See Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) ("consistency with earlier and later
pronouncements" is among "those factors which give [an interpretation] power to persuade, if
lacking power to control"); see supra note 5 (explaining the Skidmore-style deference-that is,
deference in proportion to persuasiveness-that the textualist semi-originalism of the Theory of
Original Sinn applies to assessments of reference). Of course, the fact that Morton contradicted
his 1871 views a year later also counts against taking his 1871 views as persuasive, but not against
deference to the views of his great number of fellow Republicans adopting the duty-to-protect
view.
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incumbent on the Government of the United States to intervene by its
30
power to protect the rights which are incident to its citizenship.

1.

The "Deny Includes Omissions" Argument

Congressmen stressed over and over in 1871 that "denial"
included inaction, as well as affirmative misbehavior.3 ' The text has
three different constitutional verbs: "make or enforce" in the Privileges or Immunities Clause, "deprive" in the due process clause, and
"deny" in the Equal Protection Clause: "No State shall make or
enforce any law which shall abridge the privileges or immunities of
citizens of the United States. No State shall deprive any person of life,
liberty or property without due process of law, nor deny to any person
within its jurisdiction the equal protection of the laws." These differences in constitutional verbs suggest three distinct sorts of duties: the
Privileges or Immunities Clause governs the making or enforcing of
legislation; the due process clause governs affirmative actions by the
state to deprive people of life, liberty, or property; and the Equal Protection Clause governs the denial of protection, through either inaction or action.
To stress that "deny" includes omissions by the states, as well as
their explicit, positive actions, only makes sense if "equal protection
of the laws" refers to a discrete body of rights that states had a duty to
supply. If the no-improper-classifications reading is correct, the distinction between inaction and affirmative misbehavior is incomprehensible, because the duty is merely the negative duty to refrain from
improper classification. Classifications are always positive actions. If
the Equal Protection Clause applies to inactions, it must apply to
more than merely classifications.
The Republicans stated repeatedly and at great length that
"deny" includes omissions. Framing Senator George F. Edmunds of
Vermont,3 2 framing Representatives Bingham of Ohio,3 3 Garfield of
Ohio, 34 and Mercur of Pennsylvania;3 5 non-framing Senators Frederick
30 CONG. GLOBE, 42d Cong., 1st Sess. 608 (1871).

31 See infra notes 32-45.
32 CONG. GLOBE, 42d Cong., 1st Sess. 697 (1871).

33 Id. at app. 85.
34 Id. at app. 153.
35 Id. at app. 182.
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T. Frelinghuysen of New Jersey,36 Morton,37 and Pool;38 and non-framing Representatives Aaron F. Perry of Ohio,39 Job E. Stevenson of
Ohio,4" Horatio C. Burchard of Illinois,41 George F. Hoar,4 2 John
Coburn,43 45Jeremiah Wilson,' and Daniel D. Pratt all made this
argument.
The Republican argument that "deny" in the Equal Protection
Clause included states' neglect to supply protection was met with the
claim by opponents of the Civil Rights Act that the clause only covered explicit legislative actions by the state. These opponents, however, did not deny that the chief entitlement was to protection; they
merely contended that until a legislature explicitly removed protection from particular people, the federal government could not properly intervene. Senators Trumbull,46 Saulsbury,47 Thurman,4 8 and
Blair 49 and Representatives William S. Holman," Edward Y. Rice,"
John M. Bright,52 and Henry D. McHenry5 3 all made arguments along
this line.
The Republican response was textually devastating. Edmunds
pointed out that while the Privileges or Immunities Clause spoke of
legislative abridgement of citizens' privileges, the Equal Protection
Clause did not. He said:
"No state is to deny," say the gentlemen. That means, they say, the
State in its collective capacity. What part of the State? My friend
from Ohio says the Legislature .... The very second provision in this

section declares that no State shall make or enforce any law which
36 Id. at 501.

37 Id. at app. 251.
38 CONG. GLOBE, 42d Cong., 1st Sess. 608 (1871); see supra note 31 and accompanying text.

39 CONG. GLOBE, 42d Cong., 1st Sess. app. 80 (1871).
40 Id. at app. 300.
41 Id. at app. 315.
42 Id.

at 334.

43 Id. at 459.

44 Id. at 482.
45 CONG. GLOBE, 42d Cong., 1st Sess. 506 (1871).
46 Id. at 577.
47 Id. at 600.

48
49
50
51

Id. at 221.
Id. at app. 118.
Id. at app. 259.
CONG. GLOBE, 42d Cong., 1st Sess. 396 (1871).

52 Id. at 420.
53 Id. at 429.
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shall interfere with the privilege and immunity of a citizen of the
United States; and everybody agrees that that privilege and that
immunity is the very same thing that is mentioned in other language in
the next clause-the privilege of life, the privilege of liberty, the privilege of the acquirement of property. So then, on the theory of my
friend from Ohio, a great constitutional amendment, carefully prepared, discussed in both branches of Congress, passed by two thirds of
each House, ratified by three fourths of the States, committed the
awkward blunder of stating over again, in obscure language, what it
had stated in its second provision only four lines above in clear language: that it had said that no State (which can only act through its
Legislature) shall make any law which shall do this thing, and when it
had, then, coming in the last clause, had restated the same thing in
vaguer language, that they should not deny to any person the equal
protection of the law. That cannot be maintained. A Legislature acting directly does not afford to any person the protection of the law; it
makes the law under which and through which, being executed by the
functionaries appointed by the State for that purpose, citizens receive
54
the protection of the law.
Representatives David P. Lowe,55 Jeremiah Wilson,56 and Pratt5 7 all
made similar responses to the only-through-legislation argument.
Edmunds's reading of the constitutional text is clearly superior.
The Democratic argument blurred the text of the Privileges or Immunities Clause, which does refer to the creation and enforcement of legislation, with the text of the Equal Protection Clause, which does not.
After quoting the Privileges or Immunities, Due Process, and Equal
Protection Clauses, Senator Vickers applied the reference to legislation in the Privileges or Immunities Clause to all three clauses: "Legislation by the State is expressly referred to, and no State has the
power or the capacity to deny the rights referred to, except by legislation ....

58 Senator Thurman misquoted the text to make the same

only-through-legislation point: "[Y]our fourteenth amendment.., so
carefully declares that no State shall make any law that shall deprive
54 Id. at 697.

55 Id. at 375.
56 Id. at 482.
57 CONG. GLOBE, 42d Cong., 1st Sess. 506 (1871).
58 Id. at 662.
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any person resident in it of the equal protection of the laws ...."'
Thurman was wrong: only the Privileges or Immunities Clause
includes "make any law" language.
The difference between the Privileges or Immunities Clause and
the Due Process and Equal Protection Clauses in this respect is especially striking because the wording could have been simplified if the
framers wanted the "make or enforce any law" language to apply to
due process and equal protection. They could have said, "No State
shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States, or deprive any person of
life, liberty, or property without due process of law, or deny to any
person within its jurisdiction the equal protection of the laws." That
wording would have applied "make or enforce any law" to all three
requirements. But the framers instead stopped after privileges or
immunities and put the restriction on states, not merely their laws.
Now it reads, "No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or property without due process of law, nor deny to any person within its jurisdiction
the equal protection of the laws." The use of "nor shall any State"
rather than the simpler "or" strongly suggests the difference is deliberate. In any event, the "make or enforce any law" language simply
does not apply to the Equal Protection Clause, and the Republicans
were plainly right.
2.

Emphasis on "Protection"

Republican supporters of the Act repeatedly stressed the word
"protection" in the Equal Protection Clause, or the phrase "protection of the laws" without the modifier "equal," as the entitlement of
that provision. Recall the words of Senator Edmunds and Representative Mercur, both framers, from the head of this Article. "'Protection,' mark the word, Mr. President; it appears in the fourteenth
amendment."' 6 "You will observe, Mr. Speaker, the great object to be
accomplished, the great end to be reached, is 'protection." 6 ' Other
Republicans likewise laid stress on "protection" or "protection of the
laws" as the constitutional entitlement: framing Senators Henry Wil59 Id. at 823.
60 Id. at 692 (Edmunds).
61 Id. at app. 182 (Mercur).
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son 62 and Edmunds; 63 non-framing Senators Morton' and Pool;65 non-

framing Representatives Hoar,66 Job E. Stevenson,6 7 and Jeremiah
Wilson.68
Does the duty-to-protect reading of the Equal Protection Clause
require the state to provide the protection of the laws adequately-as
an individual fundamental right-or does it require the state only to
provide it equally? Some Republicans in 1871 argued that the only
requirement was equality. Representatives Charles W. Willard 69 and
Horatio Burchard, 7° neither one a framer, contended vigorously for an
equality-only reading of equal protection.
The Republicans who restated the Equal Protection Clause as a
requirement of protection, however, implicitly disagreed with the Willard-Burchard reading. If a state gave everyone equally poor protection, it would, on the Willard-Burchard reading, satisfy its obligation.
But the Republicans who stressed the failures of the Southern governments to protect freedmen and Unionists against Klan violence would
not have been satisfied with the response that those governments did
not protect former slaveholders and Confederates either. The dominant Republican theory was that protection was required, as well as
equality in that protection.
The Willard-Burchard theory of equal protection was not, we
should note, Morton's protection-as-benefits theory of 1872. Willard
and Burchard contended that the clause required equality of protection, while Morton argued that it required equality generically. The
Willard-Burchard view therefore does not count in favor of the noimproper-classification reading of the Equal Protection Clause. However, that said, the Willard-Burchard view of the Equal Protection
Clause seems textually flawed. The clause does not require that states
supply merely "equality in the protection of the laws." That sort of
language would require only the provision of equality regarding protection, and not protection itself. Instead the clause requires the provision of "equal protection," which on its face is first a requirement
62 Id. at app. 256, 257.
63 CONG. GLOBE, 42d Cong., 1st Sess. 567 (1871).

64 Id. at app. 251.
65 Id. at 608. See supra note 31 and accompanying text.
66 CONG. GLOBE, 42d Cong., 1st Sess. 334 (1871).
67 Id. at app. 300.
68 Id. at 482-83.
69 Id. at app. 188, 189.
70 Id. at app. 315.
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that the state supply protection, and second, a requirement that the
state do so equally. Imagine that A has the duty to give B a "green
apple" but gives her a green banana instead. A cannot properly complain that he gave B no non-green apples, and that what he gave her
was in fact green. A's duty is to give B an apple, and one that is green.
Likewise, a requirement to supply "equal protection of the laws" is
not satisfied if a state fails to supply protection, albeit in a way that is
equally deficient for everyone. A duty to supply equal protection of
the laws is first a duty to supply the protection of the laws.
Critics of the 1871 Act also seemed to agree with the duty-toprotect reading of the Equal Protection Clause. Representative
Edward I. Golladay acknowledged the same construction of equal
protection that the Republicans did, but simply denied that that duty
had been breached:
It is the duty of a State to provide laws for the protection of its people
and to enforce them, and no case can be shown where a State, through
its lawfully constituted authorities, has failed to make a faithful effort
in this behalf; and where a failure has been made it has been attributable to other causes than defective laws or corrupt officials in league
with offenders. The mandate of the Constitution to the States has not
been disobeyed, and there is no call for congressional legislation or
interference.71
Senator Lyman Trumbull, who authored the initial version of the Civil
Rights Act of 1866, but opposed the 1871 Act, conceded the majority's
view on the meaning of the Equal Protection Clause, disagreeing only
with the policy issue of giving the President such powers when a constitutional duty of protection went unfulfilled: "The Constitution of
the United States guaranties to all citizens the equal right of protection wherever they are, and guaranties the equal protection of the
laws to all persons, whether they are citizens or not. '72 He added that
a right against riots "is not secured to him by the Constitution except
as protection is secured to every individual in the United States."73
Senator George Vickers rejected the idea that any state had denied
protection, but suggested that he too agreed the Constitution imposed
an affirmative duty to protect:
71 Id. at app. 160.
72 CONG. GLOBE, 42d Cong., 1st Sess. 758 (1871).
73 Id. at 759.
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This fourteenth amendment does not enlarge the powers of the General Government in that respect [regarding the right to enter a State
for any purpose]. It prohibits a State from denying "to any person
within its jurisdiction the equal protection of the laws." Has any State
done that? Who is to judge whether a State performs its duty to its
own citizens? Because, it will be remembered that before the Constitution of the United States was formed they were citizens of the
which had
States, they owed their allegiance to the State governments,
74
laws to protect them, and officers to execute those laws.
He added later, "The very primary duty of the State is to preserve
order and protect its people," denying neither the importance of a
duty to protect, nor that it had been constitutionalized in the Equal
Protection Clause, but only complaining of the audacity of the federal
government in suggesting that duty had been unfulfilled.75
Other Democrats took a different tack, arguing that all crime that
the state has failed to prevent amounts to protection that the state has
failed to provide. Violations were thus too numerous and too petty to
warrant federal intervention. Senators Thurman 76 and Stockton 77 and
Representative McCormick 7s all made this suggestion. Representative Hoar responded to this argument by conceding the basic difficulty
that all crime was, in some sense, a denial of protection. He suggested, however, that Congress should be allowed the discretion to
intervene in the case of massive failures of protection, like that
involved with the Klan:
But I may be asked, how do you distinguish the right to interfere in a
case like this from the right to interfere in any case where there may
be an imperfection in the administration of justice or incomplete
security for human rights? Sir, criminals escape punishment in Massachusetts, in Vermont. A railroad company does not stand a fair
chance for an impartial verdict before a Wisconsin jury. Is Congress
to interfere? My answer is that it is not possible to draw an absolute
logical line between these two cases. The difference is a difference of
degree. To authorize the interference of Congress there must be, not
74 Id. at 661.

75 Id. at 662.

76 Id. at app. 219.
77 Id. at 574.
78 CONG. GLOBE, 42d Cong., 1st Sess. app. 139 (1871).
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merely those imperfections and failures in the administration of law
which are attendant upon all civil governments alike, but there must
be a clear case of denial of government. We cannot interfere to deal
with the incidental evils which attend upon republican government;
but we should interfere where, we being the judges whether the case
exists or not, on our oaths responsible to the great tribunal of the
American people, wherever these evils have attained such a degree as
amounts to the destruction, the overthrow, to the denial to large classes of people of republican government altogether.7 9
Crime control, then, is never supplied perfectly, but this is not a compelling reason to excuse a state whose provision of protection is
grossly inadequate.
3.

The Duty to Protect

Beyond the specific textual argument about "protection," the
Republicans in 1871 stressed many times that government's chief duty
is to protect life and property. The allegiance-for-protection contractual tradition was commonplace in Congress in 1871, just as it was in
Congress in 1866 and more broadly throughout the American political
tradition. 8' Framing Representative Burton C. Cook,8 1 non-framing
Senator Frelinghuysen, 82 and non-framing Representatives John P.C.

79 Id. at 333-34.

80 See Green, supra note 3, at 34-43 (documenting the allegiance-for-protection contractual
tradition in great detail). The basic idea is that government supplies protection in exchange for
subjects' obedience to its decrees. The government thus has a duty to protect those subject to its
jurisdiction; governmentally supplied protection is the chief ground of subjects' duty to obey,
and the lack of protection the chief justification for revolution or civil disobedience.
81 CONG. GLOBE, 42d Cong., 1st Sess. 486 (1871) ("The duty of allegiance and the right of
protection cannot be separated.").
82 Id. at 501 ("Every citizen of a State owes a double allegiance: he enjoys the protection
and participates in the government of both the State and the United States." (quoting Houston
v. Moore, 18 U.S. 1, 33 (1820))).
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Shanks,8 3 Oliver P. Snyder,84 Mark H. Dunnell8

L.
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Kerr,86 and Clinton

Cobb87

all expressed it.
Applying the allegiance-for-protection contractual tradition, the

Republicans' mantra was that the states had a general duty to supply

protection for life and property from violence like that of the Klan.8 8
All extolled the critical importance of protection and security for life
and property: framing Senators Sumner,8 9 Wilson, 90 Nye, 91 and Sherman;' framing Representative Bingham;93 non-framing Senators
Pool9 4 and Morton; 95 and non-framing Representatives James H. Platt,

83 Id. at app. 141 ("It is as much the duty of the Government to protect me as it is my duty
to aid the Government.").
84 Id. at app. 199 ("Anarchy and violence are supreme and the adherents of the Government are utterly unprotected. They appeal in vain to State authority and are now before us as
humble suppliants for Federal protection, and unless we afford that protection I unhesitatingly
say they are absolved from their allegiance.").
85 Id. at app. 262.
86 Id. at app. 47 (referring to "the correlative obligations of allegiance and protection").
87 CONG. GLOBE, 42d Cong., 1st Sess. 439 (1871) ("Sir, if the Constitution does not authorize this Government to protect the liberty and lives of its citizens it were well that the Constitution were amended or the Government changed in its character or powers. A Government that
cannot afford safety and protection to citizens who give it love and allegiance is unworthy of
their love or allegiance!").
88 The Republicans spoke of a general governmental duty to protect against all violence,
not just Klan violence. Some of the speakers spoke of the Klan specifically, while others spoke
of "outrages." See, e.g., CONG. GLOBE, 42d Cong., 1st Sess. app. 101 (1871) (statement of Sen.
Pool) ("The combinations, Ku Klux or whatever you may call them, which have committed these
outrages have disgraced my State in the eyes of the nation."); id. at 505 (statement of Sen. Pratt)
("[O]f the hundreds of outrages committed upon loyal people through the agency of this Ku
Klux organization not one has been punished."). The Civil Rights Act was known popularly as
the "Ku Klux Act." See, e.g., Bray v. Alexandria Women's Health Clinic, 506 U.S. 263, 313
(1993) (Stevens, J., dissenting) (referring to "the kind of zealous, politically motivated, lawless
conduct that led to the enactment of the Ku Klux Act in 1871 and gave it its name"). It was clear
that Klan violence was the central case.
89 CONG. GLOBE, 42d Cong., 1st Sess. 650 (1871).
90 Id. at app. 255-56.
91 Id. at 199 ("[Olne of the strongest obligations of a government, either by constitutional
or by natural
92 Id. at
93 Id. at
94 Id. at

right, is to protect its citizens where ever he may be.").
152, 227.
app. 85, 86.
app. 104, 167.

95 CONG. GLOBE, 42d Cong., 1st Sess. app. 251 (1871).
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Jr.,96 Shanks, 97 William Williams of Indiana,9 8 Snyder, 99 Dunnell, l °°

Havens,0 1 Porter, °2 Packard, 1°3 Moore, 104 and Austin Blair.1 5
Opponents of the bill did not deny the capital importance of the
governmental duty to protect life and property. Indeed, they stated
their support for protection of life and the enforcement of the laws
just as vigorously as the supporters of the Civil Rights Act. Senators
7 and Representatives Kerr, 08
John W. Stevenson 10 6 and Trumbull
Fernando Wood,' 0 9 Washington C. Whitthorne," 0 Thomas Swann,'
96 Id. at app. 183 ("Governments are instituted among men principally for the purpose of
protecting life, liberty, and property, and.., when a Government fails to do this for its humblest
citizen at home or abroad, it fails to perform its first and most important duty.").
97 Id. at app. 141.
98 Id. at app. 165, 166.
99 Id. at app. 196, 199-202.
100 Id. at app. 261 ("[W]e should not adjourn without attempting some legislation for the
protection of life, liberty, and property wherever in our land they are in peril.").
101
102
103
104
105

CONG. GLOBE, 42d Cong., 1st Sess. app. 271 (1871).
Id. at app. 27.

Id. at app. 281.
Id. at app. 112, 113.
Id. at app. 72:
[W]hile gentlemen urge us so earnestly not to venture beyond the line of powers granted
to us by the Constitution, I ask them also not to forget that we are equally under obligation to afford that protection to the citizen which is the great object of the Constitution
itself, and without which all government is a delusion and a snare .... The courts are
powerless to redress these wrongs, and the State Governments fail to afford protection to
the people.
See also id. at app. 73:
We cannot indulge much in constitutional hair-splitting while citizens of the United States
are denied the right to live. It will not do to be over particular as to the matter of whose
duty it is to protect the citizens against armed bands of assassins who will not wait for our
decisions. It ought to be the duty of both the State and the nation to do this; and if the
State will not, the nation must.
106 CONG. GLOBE, 42d Cong., 1st Sess. 163 (1871) ("Mr. President, the protection of life,
liberty, and property is not a partisan question. It is above party. Civil liberty ceases to exist
when the citizens of a free Republic are not protected in the enjoyment of those inalienable
rights.").
107 Id. at 579 (arguing that if the federal government took the role of supplying protection,
it would displace state governments entirely: "The only use of governments, the only purpose
for which they are instituted, is to protect persons in their rights of person and property.").
108 Id. at app. 49 ("I appeal to the people in the South, as their supreme duty under their
own laws and constitutions, to enforce these rights, to protect their people, to prevent and punish lawlessness and crime, and violence in all its forms.").
109 Id. at app. 75 ("I will repeat what has been said by other gentlemen upon this side of the
House, that we defend none of these alleged outrages. We believe in the full execution of the
law against offenders of all kinds.").
110 Id. at 335 (opposing the bill, but noting his agreement with the basic axioms of the
Republicans: "[T]he gentleman from Massachusetts [Mr. Hoar] has announced certain political
axioms which meet my hearty approbation..."); id. at 336 ("[M]y mission is to protest, in the
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Voorhees,' 1 2 and Edward Y. Rice 13 all heartily concurred in the
importance of the protection of life and property. They claimed, however, that the threat from the Klan was overblown.' 14
A number of Democrats agreed that states have a duty to protect,
but attempted to use that duty against the bill. First, many of them
argued that states have the exclusive responsibility to protect people
in their jurisdictions from violence. Senators Michael C. Kerr" 5 and
George Vickers' 1 6 and Representatives James R. McCormick," 7
Charles N. Lamison," 8 Edward Y. Rice of Illinois," 9 Henry D.
name of my people, that what they desire is the protection of life, liberty, and property, and the
equal recognition of their rights under the laws; to say, on their behalf, they desire peace, free
government, and constitutional liberty.").
111 CONG. GLOBE, 42d Cong., 1st Sess. 361 (1871) ("[This measure] is called 'a bill to
enforce the provisions of the fourteenth amendment of the Constitution of the United States,
and for other purposes.' The very preamble assumes a fact that does not exist, namely, that
force and the interposition of the Federal arm are necessary to accomplish the object and intent
of laws already upon your statute-book, giving the fullest protection to the citizen in his person
and his property.").
112 Id. at app. 179 ("No party is fit to aspire to the supreme responsibilities of this Govern-

ment which does not consecrate itself to the maintenance of order and the security of life, liberty, and property to the utmost limits of its vast boundaries.").
113 Id. at 397 ("If there is a real necessity for this measure; if life, liberty, and property can
no longer be protected by civil law in this country; if, indeed, it is necessary now to lay the
foundation for the government by the sword and the bayonet in all the States of this Union, with
no limit but the executive will, then is our republican form of government a failure, and to pass
this bill is to confess it before all the world.").
114 See, e.g., supra notes 110 (referring to "alleged outrages"), 112 (denying that "the Federal arm [is] necessary to . . .giv[e] the fullest protection to the citizen in his person and his
property"), and 114 (denying that "there is a real necessity for this measure").
115 CONG. GLOBE, 42d Cong., 1st Sess. app. 46 (1871) ("The protection of their own citizens, of public morals in the respective States, of all the rights of person and property, of all the
domestic relations, belongs to the States alone.").
116 See id. 661 (seeming to suggest that States alone were to determine whether they had
acted constitutionally: "Now, is it to be presumed by any one that a State does not perform its
duty-a sovereign State? Who is to raise the presumption? How is it to be drawn? . . . What
have we here? We have the extraordinary attitude assumed by this bill that the State fails in her
duty to her people. They presume she fails when the General Government steps in gratuitously
and claims the right to act for and in the place of the State in her internal affairs.").
117 See id. at app. 138 ("To deprive a State of the right to enforce its own laws in its own
courts and to redress the wrongs of its own citizens under its own laws would be, in effect, to
deprive a State of all its power to protect, by its own laws, its own citizens.").
118 See id. at app. 148 ("It sets aside the provisions of every State constitution, providing
for the protection of its citizens .... [I]t
deprives the States of all jurisdiction over the persons
and property of its citizens.").
119 Id.
at 395 (claiming that the Act would usurp a State's "right to protect its own
citizens").
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McHenry, 12 ' and James H. Slater 121 all made such exclusive-responsibility-for-protection arguments. Representatives Voorhees 122 and
Whitthorne 123 similarly suggested that life and property would be
unsafe under the protection of the President and the federal government. Second, many suggested that Reconstruction measures themselves-the Reconstruction governments' own failure to protect life
and property, or the disqualification of Confederates under Section 3
of the Fourteenth Amendment-were to blame for the lack of protection, by making Klan vigilantism necessary. Senator Blair124 and Representatives McCormick 125 and Garrett 26 made such tu quoque
arguments. But the duty to protect itself was recognized universally.
4.

Remedial/Law-Enforcement Explanations of "Protection of
the Laws"

The companion to this Article considers at length the extent to
which "protection of the laws" was used at the time the Fourteenth
Amendment was enacted to express remedial and law-enforcement
functions of government. 1 7 Because this material is particularly useful in fleshing out how a duty-to-protect Equal Protection Clause
would be applied, it is likewise worthwhile to dwell for some time on
the extent to which Congressmen adopted the same reading of the
term in 1871. Senator Edmunds echoed these sources in equating
"protection of the law" with redress:
120 See id. at 431:

The true principle by which to govern a republic is found in the love of the people for that
government and their confidence in its ability and disposition to protect them in their
rights of life, liberty, and property, and its recognition of their perfect political equality.
When these fail, and the citizen feels that he has not that protection and equality which
his interest requires and his pride demands, his fidelity to and his affection for his government is lost.
121 See CONG. GLOBE, 42d Cong., 1st Sess. app. 304 (1871) ("Where is to be the limit of
protection to person and property if the interpretation assumed is acted upon by the Government? Is this criminal jurisdiction now sought to be assumed to be concurrent with the States or
exclusive of their rights; and if concurrent, is there not some danger of there being an overdose
of protection?").
122 Id. at app. 180 ("Now you propose to make the present Executive an omnipotent and
irresponsible ruler; to place in his hands the issues of life and death, peace and war, liberty,
property, and all the rights that organized human society cherish and prize as sacred.").
123 Id. at 338.
124 Id. at app. 121, 122, 124.
125 See id. at app. 138.
126 See id. at app. 204.
127 See Green, supra note 3, at 44-71.
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What is protection of law? Do I need to weary the patience of the
Senate with undertaking to define what is the protection of the law? I
take it any, the humblest, citizen in the land knows what the protection of the law is. The meanest criminal in the land knows what it is to
violate the protection of the law. I shall assume, therefore, that if
there has been any, or if there may be any of the offenses named in
this act committed in any State, those offenses will deprive citizens of
the United States and every one else upon whom they are committed
of the protection of the law, unless the criminal who shall commit
those offenses is punished and the person who suffers receives the
redress which the principles and spirit of the law entitle him to have.'28
Edmunds denied that legislatures were the focus of equal protection,
as the no-improper-classification reading would have it:
A Legislature acting directly does not afford to any person the protection of the law; it makes the law under which and through which,
being executed by the functionaries appointed by the State for that
1 29
purpose, citizens receive the protection of the law.
Representative Coburn said, "Whenever, then, there is a denial of
equal protection by the State, the courts of justice of the nation stand
with open doors, ready to receive and hear with impartial attention
the complaints of those who are denied redress elsewhere. '130 Representative John Beatty described the lack of redress as the denial of
equal protection:
Now, certain States have denied to persons within their jurisdiction
the equal protection of the laws. The proof on this point is voluminous and unquestionable. It consists of the sworn testimony of ministers of the Gospel who have been scourged because of their political
opinions, of humble citizens who have been whipped and wounded for
the same reason, of learned judges within whose circuits men were
murdered, houses were burned, women were outraged, men were
scourged, and officers of the law shot down; and the State made no
successful effort to bring the guilty to punishment or afford protection
or redress to the outraged and innocent. The State, from lack of
128 CONG. GLOBE, 42d Cong., 1st Sess. 697 (1871).
129 Id.
130 Id. at 459.
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power or inclination,
practically denied the equal protection of the law
1 31
persons.
to these
Representative Job E. Stevenson argued that the execution of the
laws, rather than their substantive content, was at issue:
Gentlemen contend that this provision will operate only where a State
fails to pass equal laws and excludes a class of citizens from protection;
but the language is, "equal protection of the laws." The words "the
laws" imply existing laws; and the benefit secured is the "protection"
of the laws, and this requires their execution. Unexecuted laws are no
"protection." And this brings us to this very case: the States have
laws providing for equal protection, but they do not, because either
they will not or cannot, enforce them equally; and hence a class of
citizens have not "the protection of the laws." Union men, white and
black, are "denied" the protection of the laws as completely as if the
laws excepted from their operation "all cases of outrage by Ku Klux
132
upon Republicans, white or colored.,
Representatives Farnsworth and Samuel Shellabarger, both framers from 1866, engaged in a dispute over Thaddeus Stevens's 1866
introduction of the Fourteenth Amendment that makes clear that they
read "the protection of the laws" as the remedial function of government. Farnsworth ultimately did not vote on the Civil Rights Act, and
opposed some of the provisions in its earlier versions. Farnsworth
noted Stevens's explanation of the language from the Fourteenth
Amendment itself: "'Whatever law punishes a white man for a crime
shall punish a black man in the same way and to the same degree;'
that is, the law shall do so. Whatever law protects the one shall protect the other, and the same redress shall be afforded by law to one as
'
to the other."133
At this point Representative Shallabarger interrupted to protest Farnsworth's paraphrase of Stevens. Farnsworth
quoted, "This is what he says: 'That the law which allows a white man
to testify shall allow a black man also."' Shellabarger replied, "Mr.
Stevens said that every man should have equal means of protection,
and if my friend says the administration of the law is not the means of
protection-" Farnsworth interrupted, "This is what he says:
131 Id. at 428.

132 Id. at app. 300.
133 Id. at app. 115 (statement of Rep. Farthnsworth paraphrasing Rep. Stevens).
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'Whatever law protects the white man shall afford 'equal' protection
to the black man. Whatever means of redress.' What does he mean
by 'means of redress?"' Shellabarger answered, "Execution of the
laws."' 13 4 Farnsworth then argued that instead Stevens was referring
only to protective legislation: "Mr. Stevens is speaking of the means
of redress afforded by the law, not by the justice of the peace, or the
constable, or the jury."' 35 Shellabarger reiterated his clear embrace of
the duty-to-protect reading, but Farnsworth did not really disagree;
the issue was instead over whether legislative denials of protection
were the only ones covered, or whether judicial and executive failures
to provide redress and enforcement were as well.
Several Republicans related the constitutional duty to supply
redress with the duty under Chapter 40 of the Magna Charta: "To no
one will we sell, to no one deny or delay, right or justice." They
equated the duty to supply a remedy with the Magna Charta's duty to
supply justice. Senator Edmunds equated equal protection with
Magna Charta Chapter 40:
Here is the ancient charter of liberty which the bold barons, as you
know, out English ancestors, wrested from King John; the right and
perpetual product, like our own amendments, of a great struggle for
liberty; and in it are contained, in order to grant to the citizen this very
protection, and in order to secure to him the duty of all the courts of
all England to give it, as they have done, these very words: "Nulli
vendemus, nulli negabimus, aut differemus rectum vel justitiam." "We
will sell to no man, we will not deny or defer to any man either right of
'
justice. "136
Senator Edmunds then connected the Magna Charta with the freedom
given in England to slaves:
Under that [Magna Charta Chapter 40], not by force of parliamentary
legislation, but as giving ever-affirmative rights, performing an affirmative duty, the first slave that set his foot on English soil was set free,
because the courts could not deny to him that justice which that charter said should not be denied. And under it, as I have said, in every
civilized State, comprising all the States of our nation, and comprising
134 CONG. GLOBE, 42d Cong., 1st Sess. app. 116 (1871).
135 Id.
136 Id. at 697.
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that great commonwealth, or kingdom as I ought strictly to say, from
which we derived our law and our history for eight hundred years,
until now it is questioned for the first time, it has been the recognized
and bounden duty of all courts, and of all executive officers intrusted
with the administration of justice and the law, to give that which the
citizen was entitled to, to execute justice and afford protection against
all forms of wrong and oppression. Why, sir, it has blazed on the forehead of Constitutional liberty from that day to this. And yet, now
being adopted as the greatest security settled through the course of
centuries as protecting, as an affirmative right in the citizen-those
interests of liberty and property and life to which he is entitled-now
for the first time it is attempted to be frittered away by the statement
that it is as mere negative declaration, a kind of admonitory prohibition to a State, and that Congress is to invade the rights of the States
and the liberties of the people when, these rights being denied, when
criminals go unpunished by the score, by the hundred, and by the
thousand, when justice sits silent in her temple in the States, or is
driven from it altogether, it interposes in their behalf; when the Government of the whole people, through their laws and tribunals, takes
in its hand this ancient monument and guarantee of justice now found
in its constitution and applies it as it always has been applied.' 37
Bingham explained the Equal Protection Clause as a right to a remedy, equating it with Magna Charta Chapter 40:
"Nor deny to any person within its jurisdiction the equal protection of
the laws." The gentleman inquires, what does this mean? It ought to
have occurred to the gentleman that it means that no State shall deny
to any person within its jurisdiction the equal protection of the Constitution of the United States, as that Constitution is the supreme law of
the land, and, of course, that no State should deny to any such person
any right secured to him either by the laws and treaties of the United
States or of such State. The gentleman, if he had consulted Magna
Charta... would have found ... these words: "We will sell to no man,
'
we will not deny or delay to any man right or justice."138

Representative Hoar appealed to Coke's interpretation of the Magna
Charta, noting that he owned a meaningfully-highlighted copy of
137
138

Id.
Id. at app. 83.
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39
Coke once owned by Revolution-era judge and lawyer James Otis.1
Of one of the places highlighted by Otis, Hoar said:

It is the passage where Lord Coke asserts that Magna Charta is not a
new grant of right, but the declaration of the old fundamental common-law privileges of Englishmen. Magna Charta enumerates especially the rights, all now involved at the South, of life, personal
security, and private property. So, Sir William Blackstone, in several
passages which I have before me, asserts, distinctly and positively, that
the right to life, liberty, and property are rights which the Government
owes to the citizen and if the citizen fail to0 receive from the Govern14
ment his obligation to allegiance is gone.
Hoar added:
As was suggested by my colleague from the Essex district, [Mr. Butler,] in conversation a short time ago in my hearing, the provision of
the amendment is precisely a reaffirmance of the great clause of
Magna Charta where the king declared that he "would sell, he would
delay, he would deny to no man law and justice." That denial on the
part of the king might as well have been made by a refusal to listen to
the prayer of the people asking justice as by a formal decree enacting
141
that no such prayer should be presented to him.
Turning to opponents of the Civil Rights Act, we find similar
views. Representative Henry D. McHenry opposed the bill but gave a
very similar reading of protection:
How can a government protect a man who has been murdered? It can
punish the murderer. It can protect the man who has been assaulted
and beaten only by giving him a pecuniary consideration for the injury
done him. So our States fail in these remedies? What southern State
has not a penal code to punish wicked men for their crimes and
42
misdemeanors?
139 Otis argued the Writs of Assistance cases and was an important influence on the Fourth
Amendment. See, e.g., Thomas Clancy, The James Otis Lectures: Annual Lecture Series on
Search and Seizure Principles, 74 Miss. L.J. 627 (2004).
140 CONG. GLOBE, 42d Cong., 1st Sess. 332-33 (1871).
141 Id. at 334.
142 Id.

at 431.
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Senator Eli M. Saulsbury claimed that courts properly supplied
redress for injuries: "If crime exists the States have ample power to
prevent and punish it. Their courts are open, and it is a slander upon
the southern people and their administration of justice to say that they
'
tolerate the commission of crime in their midst with impunity. 143
The remedial-and-law-enforcement reading of "protection of the
laws" was, in short, as prevalent in Congress in 1871 as it was in the
broader legal discourse.
5. Federally Supplied Protection
The Civil Rights Act was predicated on the enforcement power of
Section Five of the Fourteenth Amendment, and the duty-to-protect
reading of equal protection would not resolve all potential constitutional problems with the Act. One issue was the extent of the remedy
if states failed to supply protection-could the federal government
supply it? A stingy reading of the Section Five enforcement power
might hold that the only remedy would be to punish the state officials
who failed to supply protection, rather than to supply the protection
federally.
Senator Blair, attacking the bill, agreed that the Equal Protection
Clause was about the denial of the processes of justice, but said that
Congress could only seek to compel states to supply it:
The advocates of this bill rely altogether upon the fifth section and the
last clause of the first section of the fourteenth amendment, which
provides that no State shall "deny to any person within its jurisdiction
the equal protection of the laws." This clause prescribes a principle to
be observed by the State authorities in the administration of the State
governments. It cannot be supposed the enforcement section could
apply to this clause without assuming that the State authorities were to
be subjected to Congress. It is an injunction upon the States
expressly, and its observance is required of the State authorities as
officers of the State government; and if the fifth section applies to it,
Congress would have the power to compel the State officials to do
equal justice, as prescribed by Congress, and to punish them for failing
to do so.144
143

Id. at 603.

144 Id. at app. 231.
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Senator Thurman likewise complained about Section 2:
The authorities of the State can only execute State laws. They can

only give the protection afforded by the laws of the State. They are
not the administrators of the Federal laws. They are not charged with

giving to any individual the protection conferred by the Constitution
of the United States, much less by the laws of Congress. That duty
rests upon the Government of the United States, so that when the
authorities of the State are spoken of here and it is made a crime to

conspire to prevent them from "giving or securing to all persons
within such State the equal protection of the laws," it is an attempt to

punish individuals who conspire to prevent the protection of the State
laws being extended to all persons; and that, I say, we have no power
145
whatsoever to do. For that reason I cannot support this section.

Trumbull did not want to give the President power to protect life and
property: "[Tihe judicial tribunals of the country are the places to
which the citizen resorts for protection of his person and his property
in every case in a free Government. ' 146 Representative Kerr, in criticizing Section 3, did not dispute its duty-to-protect construction of
equal protection, but only the power given to the President to assess
failures of protection: "Who is to determine when the combinations
are so great as to obstruct or hinder the execution of the laws, or to
deprive any persons of any of these rights, privileges, or immunities,
or when the State authorities fail, or are unable to give protection, or
what shall constitute a denial of equal protection? The President of
the United States! What king, queen, or potentate, in any great
147
nation on earth, possesses such power to-day?
The Republican reply highlighted the practical importance of federally supplied protection, noting that without it, individual persons
would not receive their constitutional entitlements under the (duty-toprotect) Equal Protection Clause. A large collection of Republicans
made this argument: framing Senator Edmunds; 48 framing Representatives Mercur 149 and Shellabarger;150 non-framing Senators
145 Id. at app. 218-19.
146 CONG. GLOBE, 42d Cong., 1st Sess. 578 (1871).
147 Id. at app. 50.

148 See, e.g., id. at 567, 697.
149 Id. at app. 182.
150 Id. at app. 68.
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Pratt,'' Pool, 15 2 and Morton; t 53 and non-framing Representatives
Charles H. Porter,154 Job E. Stevenson, t55 James Monroe, 56 Benjamin
F. Butler,' 57 and Jeremiah M. Wilson. 15 8 Representative Luke Poland,
while clearly adopting a duty-to-protect reading of equal protection
and supporting the bill, took a more limited view of the proper federal
response. 59
To say that the federal government should supply the protection

that state governments are neglecting to supply is to use "protection"
to refer to a discrete right. On the Mortonian no-improper-classification reading of "protection," however, this sort of statement is meaningless. If "protection" generically refers to all benefits from the
government, then the federal government is supplying "protection"

whenever it gives some benefits to its subjects. To speak of protection
as a particular entitlement that the federal government can supply
when the state fails to do so is therefore to reject a Mortonian reading
of the term; to speak of the federal government supplying omitted

protection is to construe "protection of the laws" as an identifiable
bundle of rights, not merely as a reference to benefits or advantages in

general.
151 Id. at 506.

152 CONG. GLOBE, 42d Cong., 1st Sess. 604 (1871).
153 Id. at 251.

154 Id. at app. 277.
155 Id. at app. 300.
156 See id. at 370.
157 See id. at 448.
158 CONG. GLOBE, 42d Cong., 1st Sess. 481-83 (1871).
159 Id. at 514:

[T]he last clause of the fourteenth amendment provides that no State shall deny the equal
protection of the laws to its citizens. Now, in my judgment, that is a constitutional enactment that each State shall afford to its citizens the equal protection of the laws. I cannot
agree with several gentlemen upon my side of the House who insist that if the State
authorities fail to punish crime committed in the State therefore the United States may
step in and by a law of Congress provide for punishing that offense; I do not agree with
those gentlemen. But I do agree that if a State shall deny the equal protection of the
laws, or if a State make proper laws and have proper officers to enforce those laws, and
somebody undertakes to step in and clog justice by preventing the State authorities from
carrying out this constitutional provision, then I do claim that we have the right to make
such interference an offense against the United States; that the Constitution does
empower us to aid in carrying out this injunction, which, by the Constitution, we have laid
upon the States, that they shall afford the equal protection of the laws to all their citizens.
When the State has provided the law, and has provided the officer to carry out the law,
then we have the right to say that anybody who undertakes to interfere and prevent the
execution of that State law is amenable to this provision of the Constitution, and to the
law that we may make under it declaring it to be an offense against the United States.
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As noted above, many of the bill's Democratic opponents suggested that protection was indeed important, but that it was an exclusive responsibility of the states, or that life and property would not be
safe under the protection of the President. Their argument assumed
that protection was a particular task of government, not the
Mortonian generic supply of benefits and advantages; they merely
wanted that task confined to the states.
C. Summary of the Evidence from 1871

The Republicans of 1871, including John Bingham and many
other members who had been framers of the Fourteenth Amendment
in 1866, plainly adopted the duty-to-protect reading of the Equal Protection Clause. Nowhere in the debate was the clause explained as a

generic right against improper classification."6 The amount of mate-

160 Melissa Saunders, the leading critic of the duty-to-protect reading of equal protection,
cites a portion of Representative Garfield's statement in 1871 in support of the no-improperclassification view of equal protection. See Melissa Saunders, Equal Protection, Class Legislation, and Colorblindness, 96 MICH. L. REV. 245, 288-89 (1997). Rep. Garfield's full statement
was:
[The Equal Protection Clause] is a broad and comprehensive limitation on the power of
the State governments, and, without doubt, Congress is empowered to enforce this limitation by any appropriate legislation. Taken in connection with the other clauses of this
section, it restrains the States from making or enforcing laws which are not on their face
and in their provisions of equal application to all the citizens of the State. It is not
required that the laws of a State shall be perfect. They may be unwise, injudicious, even
unjust; but they must be equal in their provisions, like the air of heaven, covering all and
resting upon all with equal weight. The laws must not only be equal on their face, but
they must be so administered that equal protection under them shall not be denied to any
class of citizens, either by the courts or the executive officers of the State.
CONG. GLOBE, 42d Cong., 1st Sess. app. 153 (1871). Saunders understands Garfield's requirement that legislation be "of equal application to all the citizens of the state" as referring to the
Equal Protection Clause. See Saunders, supra, at 289-91. But Garfield is plain that it is only the
Equal Protection Clause "[t]aken in connection with the other clauses of this section" that
requires laws to apply equally to all citizens. Indeed, Garfield's reference to "making or enforcing"-the verbs of the Privileges or Immunities Clause-suggest that that clause, not equal protection, was the source of that requirement. Further, Garfield in his last sentence quoted here
explicitly distinguishes the equality of the laws, on the one hand, from the equality of their
administration, on the other. Given Garfield's other comments supporting a duty-to-protect
view of Equal Protection, see supra note 34 and accompanying text, it seems clear that Garfield
thought that the Privileges or Immunities Clause requires the equality of laws, while the Equal
Protection Clause requires equal administration and execution by courts and executive officials.
Saunders is correct that two others espoused a Mortonian reading of "protection" in
defense of the constitutionality of what became the Civil Rights Act of 1875. See Saunders,
supra, at 290 n.200. They did so after Slaughterhouse,however, and in a manner suggesting that
the Privileges or Immunities Clause was really the clause for the job. Cf. Michael W. McConnell, Originalism and the Desegregation Decisions, 81 VA. L. REV. 947, 1003 (1995) ("It is evident that Equal Protection would not have emerged as the basis for the bill if not for Slaughter-
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rial directly analyzing the text of the Equal Protection Clause exceeds

by several orders of magnitude the amount of material that appeared
in 1866.161 The Republicans repeatedly gave textually compelling
explanations of the role of "deny," "protection," and "protection of

the laws" in expressing each state's duty to protect all of their inhabitants against violence and provide them with remedies for the invasion of their rights.

House."). Speaking in January 1874, Rep. William Lawrence mixed the Equal Protection and
Privileges or Immunities Clauses together:
The fourteenth article of amendments declares thatNo State shall make or enforce any law which shall abridge the privileges or immunities of citizens ... nor shall any State ...deny to any person within its jurisdiction the
equal protection of the laws.
AndCongress shall have power to enforce, by appropriate legislation, the provisions of this
article ....
[Tihe word "laws" must include all laws which prevail in a State-constitutions, treaties,
statutes, common law, international law-in brief, all laws. When it is said "no State shall
deny to any person the equal protection" of these laws, the word "protection" must not
be understood in any restricted sense, but must include every benefit to be derived from
laws. The word "deny" must include an omission by any State to enforce or secure the
equal rights designed to be protected. There are sins of omission as well as commission.
A State which omits to secure rights denies them. This section deals with "the privileges"
and the "immunities of citizens"-not some privileges, but "the privileges"-all privileges, and for all these the "equal protection," the equal benefit, of all laws is to be
extended to all citizens.
412 (1874).
In April, Rep. Frelinghuysen offered a generic-nondiscrimination reading but without any
specific exegesis of "protection": "If the provision which requires a State to give 'equal protection of the laws' is a provision against discrimination and in favor of equality, it is a provision
against all discrimination and in favor of perfect quality before the law." Id. at 3454. However,
this statement occurs in the midst of a discussion of the privileges of citizens of the United
States. Frelinghuysen preceded this statement with the statement, "The three amendments [i.e.,
Thirteenth, Fourteenth, and Fifteenth] were passed as we insist ... to destroy all discrimination
in the law among citizens of the United States. This bill is authorized, too, by the provision of
the fourteenth amendment which prohibits a State from enforcing any law which abridges the
privileges and immunities of citizens of the United States." Id. at 3453. After his statement that
the Equal Protection Clause broadly forbade discrimination generically, Frelinghuysen quoted
Justice Bradley's reversed trial-court opinion in Slaughterhouse and paraphrased Justice Field's
dissent: "[A]s no State under the old Constitution could discriminate in law against a citizen of
another State as to fundamental rights to any greater degree than it did against a citizen of its
own State, of the same class, so now no State must discriminate against a citizen of the United
States merely on account of his race." Id. at 3454; cf infra note 168 and accompanying text
(Field's antidiscrimination view of the Privileges or Immunities Clause in Slaughterhouse).
161 Cf Green, supra note 3, at 16-33 (dissecting scraps of 1866 analysis from Stevens, How2
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What About Harris?

The later fate of the Civil Rights Act of 1871 should not lead us to
doubt the reliability of the Republicans' interpretation of Section
One. In the 1883 case United States v. Harris, the Supreme Court
affirmed the dismissal of indictments under the Act. The Court said
in the key portion of its opinion:
When the state has been guilty of no violation of its provisions; when
it has not made or enforced any law abridging the privileges or immunities of citizens of the United States; when no one of its departments
has deprived any person of life, liberty, or property without due process of law, or denied to any person within its jurisdiction the equal
protection of the laws; when, on the contrary, the laws of the state, as
enacted by its legislative, and construed by its judicial, and administered by its executive departments, recognize and protect the rights of
all persons-the amendment imposes no duty and confers no power
upon congress.
[Section 2 of the Civil Rights Act of 1871] is not limited to take
effect only in case the state shall abridge the privileges or immunities
of citizens of the United States, or deprive any person of life, liberty,
or property without due process of law, or deny to any person the
equal protection of the laws. It applies, no matter how well the state
may have performed its duty. Under it private persons are liable to
punishment for conspiring to deprive any one of the equal protection
62
of the laws enacted by the state.
It is critical to notice that the Court did not consider, much less reject,
any of the Republicans' contentions about the meaning of the Equal
Protection Clause. The Court did not contest any of the Republicans'
arguments canvassed above. The Court did not argue that "deny"
does not include omissions or that "protection" is not the key to the
clause, or deny the importance of the governmental duty to protect, a
remedial reading of "protection of the laws," or the federal power to
supply protection when states failed to do so. The Court instead
noted that the Act would operate even if states had operated entirely
properly. The Court surely was not so foolish to think that, in fact,
states had behaved in an entirely constitutional manner, but insisted
on an individual showing of the breach of Section One duties before
162 United States v. Harris, 106 U.S. 629, 639 (1883).
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Section Five powers were authorized. But that objection is distinct
from the disagreement with the Republicans of 1871 on the substantive question of what the Fourteenth Amendment itself required.
Harris is, in short, a case about the relationship of Section Five and
Section One, not a case directly about the substantive definition of
Section One.
The Court followed this point by saying that, if the state itself
were performing its constitutional obligations perfectly, it would be
improper to punish private individuals: "As, therefore, the section of
the law under consideration is directed exclusively against the action
of private persons, without reference to the laws of the states, or their
administration by the officers of the state, we are clear in the opinion
that it is not warranted by any clause in the fourteenth amendment to
the constitution."' 6 3 The Court does not offer any reason to doubt
that the suppression of private violence is the core concern of the
Equal Protection Clause. It is possible to agree entirely with the
Republicans' 1871 interpretation of the Equal Protection Clause and
yet agree, in accord with Harris, that it is the state's failures with
respect to such violence, not the violence itself, which produces a constitutional violation. To say that the Equal Protection Clause requires
the state to protect subjects against private violence is not to say that
the private violence itself violates the Clause. A duty-to-protect
Equal Protection Clause is violated only if the state, not a private individual, is the one denying the equal protection of the laws. But in line
with the Republicans' repeated emphasis on omissions, the "stateaction requirement" might be more accurately, if less elegantly,
termed the "state-action-or-inaction requirement" or the "state-aslocus-of-constitutional-responsibility requirement." The existence of
affirmative constitutional duties on states is consistent with requiring
an individual showing of the breach of that duty as a prerequisite to
federal intervention. 6 4
Id. at 640.
Just as Congress's attention to the text of the Equal Protection Clause in 1871 dwarfed
what attention that language received in 1866, Congressional discussion also dwarfed the discussion of commentators. Two early commentators suggest a duty-to-protect reading, however.
Jabez Cowdery said in 1870 that the clause required everyone to be "protected by the law":
Persons are all equal before the law, whatever adventitious advantages some may possess
above others. All persons are protected by the law, and obedience to it is required by all.
By virtue of section one, article fourteen, of the constitution of the United States, "no
state shall ... deny to any person within its jurisdiction the equal protection of the law."
163
164
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THE PRIVILEGES OR IMMUNITIES CLAUSE, NOT THE EQUAL
PROTECTION CLAUSE, SECURES EQUAL CITIZENSHIP

The suggestion that the Equal Protection Clause does not generi-

cally prohibit improper classifications might provoke alarm: what
about Brown and all of the other cases barring states from racial dis-

crimination? And what about the obviously dominant purpose to
secure rights to freedmen beyond those relating to remedies and law

enforcement? As explained above, the Privileges or Immunities
Clause is plausibly interpreted as a guarantee against second-class citizenship. Before the Slaughterhouse Cases, Republicans seeking broad

equal rights legislation relied on the Privileges or Immunities Clause.
Charles Sumner said of the freedman, "[A]s a citizen he becomes a

member of our common household with equality as the prevailing law
... Our rights are his rights; our equality is his equality; our privileges
and immunities are his great possession."16' 5 Representative Pratt said,
"[T]his humble race is raised by the supreme decree of the nation to

the full level of civil and political equality. We cannot, if we would,
discriminate against them by law. Their privileges and immunities can

never be abridged."16' 6
315 (1872) (1870) (emphasis in original).
Thomas Cooley said in 1873, writing before Slaughterhouse:
JABEZ F.COWDERY, THE PACIFIC LAW ENCYCLOPEDIA

The provision that no State "shall deny to any person within its jurisdiction the equal
protection of the laws" would not seem to call for much remark. Unquestionably every
person-all being now freemen-is entitled to the equal protection of the laws without
any such express declaration. But with the power in Congress to enforce this provision by
"appropriate legislation," it becomes a matter of no little importance to determine in
what consists the equal protection of the laws, and what amounts to a denial thereof ....
[T]his clause, of its own force, neither confers rights nor gives privileges: its sole office is
to ensure impartial legal protection to such as under the laws may exist .... [It requires,
quoting Chief Justice Shaw in Roberts v. Boston,] "only that the rights of all, as they are
settled and regulated by law, are equally entitled to the paternal consideration and protection of the law for their maintenance and security."
2

JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION

OF THE UNITED

STATES §§

1959-60

(Thomas Cooley ed., 4th ed. 1873). Cooley also quotes the construction of equal protection in
Section 3 of the Civil Rights Act of 1871, noting without expressing any disagreement that "Congress ... has assumed that there may be a denial of the equal protection of the laws in other
ways than the direct denial of the State." Id. § 1962.
165 CONG. GLOBE, 42d Cong., 2d Sess. 385 (1872). For extensive reviews of the Republicans' use of an antidiscrimination Privileges or Immunities Clause to support what became the
Civil Rights Act of 1875, see John Harrison, Reconstructing the Privileges and Immunities Clause,
101 YALE L.J. 1385, 1425-33 (1992); Michael W. McConnell, supra note 160, at 984-1117, especially at 997-1005; Green, Sense-Reference, supra note 5, at 598-608.
166 CONG. GLOBE, 42d Cong., 1st Sess. 505 (1871).
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The Slaughterhouse Dissents

The Slaughterhouse dissenters likewise thought that the Privileges
or Immunities Clause was, at least in part, a guarantee of equal rights
for all citizens. Justice Bradley wrote,
A citizen of the United States has a perfect constitutional right to go
to and reside in any State he chooses, and to claim citizenship therein,
and an equality of rights with every other citizen; and the whole power
of the nation is pledged to sustain him in that right. He is not bound
to cringe to any superior, or to pray for any act of grace, as a means of
enjoying all the rights and privileges enjoyed by other citizens ....
Citizenship of the United States ought to be, and, according to the
Constitution, is, a sure and undoubted title to equal rights in every
State in this Union ...167
Justice Field likewise wrote of the Privileges or Immunities Clause as
a protection against discrimination:
What the [Privileges and Immunities Clause of Article IV] did for the
protection of the citizens of one State against hostile and discriminating legislation of other States, the fourteenth amendment does for the
protection of every citizen of the United States against hostile and
discriminating legislation against him in favor of others, whether they
reside in the same or in different States. If under the fourth article of
the Constitution equality of privileges or immunities is secured
between citizens of different States, under the fourteenth amendment
1 68
the same equality is secured between citizens of the United States.
As noted in the companion to this Article, the very notion of civil
169
rights refers to the rights of citizens, not the rights of all persons.
Henry Black's original 1891 dictionary noted regarding "civil": "In its
original sense, this word means pertaining or appropriate to a member
of a civitas or free political community; natural or proper to a citizen." '17 "Civil Rights" are first "[r]ights appertaining to a person in
167 Slaughterhouse Cases, 83 U.S. (16 Wall.) 36, 112-13 (1873) (Bradley, J., dissenting).
168 Id. at 100-01 (Field, J., joined by Chase, C.J., and Swayne and Bradley, JJ., dissenting).
169 See Green, supra note 3, at 26.
170 HENRY CAMPBELL BLACK,

DICTIONARY OF LAW CONTAINING DEFINITIONS OF THE

206
(1st ed. 1891); cf. 1 STEWART RAPALJE & ROBERT L. LAWRENCE, A DICTIONARY OF AMERICAN
AND ENGLISH LAW 214 (1st ed. 1888) ("Civil Rights. The rights attached to citizenship; rights
TERMS AND PHRASES OF AMERICAN AND ENGLISH JURISPRUDENCE, ANCIENT AND MODERN
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virtue of his citizenship in a state or community." 171 The clause that
protects "the privileges or immunities of citizens of the United States"

is therefore the natural place to seek protection for civil rights. 7 2
While this Article does not attempt to specify exactly how a res-

urrected Privileges or Immunities Clause would work, 7 3 the fact that
it can easily accommodate an equal-citizenship burden means that
which may be enforced by a civil action."); J. KENDRICK KINNEY, LAW DICTIONARY AND GLOSSARY: PRIMARILY FOR THE USE OF STUDENTS BUT ADAPTED ALSO TO THE USE OF THE PROFES-

SION AT LARGE 155-56 (1893) ("Civil. Relating to or affecting a person as a citizen, or relating to
or affecting the rights or duties of a citizen, particularly as between one citizen and another ....
Civil Right: the right of a citizen; a right due from one citizen to another, the privation of which
is a civil injury, for which redress may be sought by a civil action.").
171 BLACK, supra note 170, at 208.
172 Cf. McConnell, supra note 160, at 998 ("[Tlhe Privileges or Immunities Clause ...was
the most obvious and natural source of authority [for what became the Civil Rights Act of 1875],
for this was the clause that extended fundamental private rights to all citizens, without regard to
race, color, or other irrelevant characteristics.").
173 While the argument of this Article depends on John Harrison's view that the Privileges
or Immunities Clause guarantees equal citizenship, he argues that the Privileges or Immunities
Clause requires only intra-state equality in fundamental rights, reading "abridge" as covering
only invidious discrimination among present citizens. See generally Harrison, supra note 165.
He rejects the view that the clause protects certain fundamental rights absolutely on the ground
that "the various substantive theories of the clause, suppose[ ] that the vitally important Fourteenth Amendment employs a concept that is not just vague at the edges, but that has no discernible core of meaning." Id. at 1473. This does not seem right. If we construe "the privileges
or immunities of citizens of the United States" to mean the privileges that historically and customarily are given to all citizens, then the substantive core of the clause is determined through
an analysis of tradition and the common law. See CONG. GLOBE, 39th Cong., 1st Sess. 1117
(1866) (statement of Rep. James Wilson) (defending an early draft of the Civil Rights Act of
1866: "It provides for the equality of citizens of the United States in the enjoyment of 'civil
rights and immunities.' What do these terms mean? ...It is not the object of this bill to establish
new rights, but to protect and enforce those which already belong to every citizen."); CoNC.
GLOBE, 42d Cong., 2d Sess. 843 (1872) (statement of Sen. Sherman) ("What are those privileges
and immunities? ... The great fountain-head, the great reservoir of the rights of an American
citizen is in the common law ....");cf Washington v. Glucksberg, 521 U.S. 702, 721 (1997)
("Our Nation's history, legal traditions, and practices thus provide the crucial guideposts for
responsible decisionmaking . . . that direct and restrain our exposition of the Due Process
Clause." (internal quotation omitted) (citation omitted)); Corfield v. Coryell, 6 F. Cas. 546, 551
(C.C. Pa. 1823) (Article IV comity clause covers only "those privileges and immunities.., which
have, at all times, been enjoyed by the citizens of the several states which compose this Union").
We can wed an equal-citizenship interpretation of the privileges or immunities clause with a
protection-of-tradition interpretation by understanding them to be the inter-personal and intertemporal dimensions of "privileges or immunities of citizens of the United States" and "abridgement." That is, the privileges or immunities of citizens are the rights that either (a) are given to
citizens generally today, or (b) have been given to citizens generally traditionally. Abridging
those rights means either (a) giving some citizens fewer rights than others on racial or otherwise
class- or caste-based grounds, or (b) acting significantly out of line with the American tradition
of civil liberty.
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abandoning the no-improper-classification view of the Equal Protection Clause need not require the wholesale rejection of a large branch
of constitutional law. The antidiscriminatory Privileges or Immunities
Clause is thus enormously helpful as a negative defense of the duty-toprotect reading. But the fact is also a positive reason to adopt the
duty-to-protect reading: it would make little sense to enact two
largely redundant generic antidiscrimination requirements at the same
time. The duty-to-protect reading thus explains far better why the
Equal Protection Clause exists in the first place.
B.

Post-Slaughterhouse Citizenship Rhetoric at the Supreme Court

A Privileges or Immunities Clause that protected the civil rights
of black citizens would fit well with the reasoning that the Court has
used when it has protected civil rights, or when its members have
championed them. The jury service cases, while they do not overrule
Slaughterhouse,put an emphasis on citizenship that makes sense as an
exposition of the Privileges or Immunities Clause, but not as an interpretation of the Equal Protection Clause. Strauder v. West Virginia,
for instance, upholding the Civil Rights Act of 1875's prohibition on
racial discrimination in jury service, gave almost no attention to the
text of the Equal Protection Clause. However, it used the concepts of
citizenship repeatedly. The Court framed the question presented in
terms of citizenship: "whether, by the Constitution and laws of the
United States, every citizen of the United States has a right to a trial
of an indictment against him by a jury selected and impaneled without
discrimination against his race or color, because of race or color."17' 4
The Court spoke of civil rights-"the Fourteenth Amendment... was
designed to assure to the colored race the enjoyment of all the civil
rights that under the law are enjoyed by white persons"-and
stressed, Slaughterhouse notwithstanding, that it "gave citizenship and
the privileges of citizenship to persons of color.' 1 75 The Court stressed
civil equality, not the equality of all persons, stating that the Amendment requires "exemption from legal discriminations, implying inferiority in civil society."' 176 Exclusion from jury service imposes a badge
of inferiority precisely because black people are not treated as their
citizenship demands: "The very fact that colored people are singled
174 Strauder v. West Virginia, 100 U.S. 303, 305 (1880).
175 Id. at 306.
176 Id. at 308.
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out and expressly denied by a statute all right to participate in the
administration of the law, as jurors, because of their color, though they
are citizens, and may be in other respects fully qualified, is practically
a brand upon them, affixed by the law, an assertion of their inferiority
"9177

The Strauder Court does briefly consider the language of the
Equal Protection Clause: "It is not easy to comprehend how it can be
said that while every white man is entitled to a trial by a jury selected
from persons of his own race or color, or, rather, selected without discrimination against his color, and a negro is not, the latter is equally
protected by the law with the former."' 78 If it were spelled out more,
this beginning of an analysis could be made consistent with the dutyto-protect view, by viewing an unfair criminal trial itself as an attack
on the criminal defendant's person, an attack against which the state is
bound to protect him. But the Court never spells out the issue. Later,
the Court seems to restate the language of the clause: "[H]ow can it
be maintained that compelling a colored man to submit to a trial for
his life by a jury drawn from a panel from which the State has
expressly excluded every man of his race, because of color alone, however well qualified in other respects, is not a denial to him of equal
legal protection?"' 7 9 However, the Court gives no further analysis on
exactly what "equal legal protection" would mean, in relation to the
constitutional phrase "equal protection of the laws," or its understanding of the term "protection." It is not clear whether the Court is
adopting a Mortonian protection-as-benefits view, or whether "protection" still contains some residual meaning distinct from everything
the government does. The Court would soon drain "protection" out
altogether, leaving an Equality Clause residue, but Strauder does not
say enough to tell how far that process has progressed. In any event,
the Court's rhetoric of citizenship, the privileges of citizenship, and
180
civic equality is far more clearly rooted in the constitutional text.
177 Id.

(emphasis added).
178 Id. at 309.
179 Id.

180 Justice Field's separate opinion in Strauder's companion case of Virginia v. Rives effectively pointed out, without response from the Court, that aliens also lacked the right to sit on
juries, but were protected by the text of the Equal Protection Clause:
Foreigners resident in the country are not permitted to act as jurors, yet they are protected in their rights equally with citizens .... The equality of protection assured by the
Fourteenth Amendment to all persons in the State does not imply that they shall be
allowed to participate in the administration of its laws, or to hold any of its offices, or to
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Justice Harlan's opinions on behalf of the rights of the freedmen
consistently invoke the language of the privileges of citizenship. Writing for the Court in 1881 in Neal v. Delaware, he recast Strauder's
holding in terms of the privileges of citizenship and equality of civil
rights: "[T]he Fourteenth Amendment... was designed, primarily...
to secure to the colored race, thereby invested with the rights, privileges, and responsibilities of citizenship, the enjoyment of all the civil
He
rights that, under the law, are enjoyed by white persons . . .
He
paraphrases
civil
rights."
"equal
summarizes the requirement as
the Equal Protection Clause once, but gives no additional attention to
the text. He similarly stated the rule for the Court in 1883 in Bush v.
Kentucky: "[A] denial to citizens of African descent, because of their
race, of the right or privilege accorded to white citizens, of participating as jurors in the administration of justice, is a discrimination against
2
the former inconsistent with the [Fourteenth] amendment ...
the
Equal
not
on
relies,
dissent
Cases
Justice Harlan's Civil Rights
Protection Clause, but on the citizenship declarations. The right to
state citizenship, he said, entitled the freedmen to equality of civil
rights:
But what was secured to colored citizens of the United States-as
between them and their respective states-by the grant to them of
state citizenship? With what rights, privileges, or immunities did this
grant from the nation invest them? There is one, if there be no
civil
others-exemption from race discrimination in respect of any
183
state.
same
the
in
race
white
the
of
citizens
to
belonging
right
He discusses the Equal Protection Clause only to argue that the
Clause does not reduce the power of Congress to secure the privileges
of citizenship:
discharge any duties of a public trust. The universality of the protection intended
excludes any such inference. Were this not so, aliens resident in the country, or temporarily here, of whom there are many thousands in each State, would be without that equal
protection which the amendment declares that no State shall deny to any person within its
jurisdiction.
100 U.S. 313, 335 (1880) (separate opinion of Field, J., joined by Clifford, J.); cf Strauder, 100
U.S. at 312 (Field, J., dissenting on grounds stated in Rives). The Court's emphasis on citizenship distinguishes the case of aliens, of course, but gives no explanation for why a clause that
refers to "persons" gives more rights to citizens.
181 Neal v. Delaware, 103 U.S. 370, 386 (1881).
182 Bush v. Kentucky, 107 U.S. 110, 118 (1883) (emphasis in original).
183 Civil Rights Cases, 109 U.S. 3, 48 (1883) (Harlan, J., dissenting) (emphasis omitted).
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Exemption from race discrimination in respect of the civil rights which
are fundamental in citizenship in a republican government, is, as we
have seen, a new constitutional right, created by the nation, with
express power in congress, by legislation, to enforce the constitutional
provision from which it is derived. If, in some sense, such race discrimination is a denial of the equal protection of the laws, within the
letter of the last clause of the first section, it cannot be possible that a
mere prohibition upon state denial of such equal protection to persons
within its jurisdiction, or a prohibition upon state laws abridging the
privileges and immunities of citizens of the United States, takes from
the nation the power which it has uniformly exercised of protecting,
by primary direct legislation, those privileges and immunities . . .
which have been created by that amendment in behalf of those
184
thereby made citizens of their respective states.
Note that Harlan finds congressional power in the power to enforce
state citizenship granted in the first sentence of Section One. Racial
discrimination with respect to civil rights is only a denial of the equal
protection of the laws "in some sense," strongly suggesting that
Harlan is aware of the weakness of the textual basis for such a reading. He criticized a reading of the Fourteenth Amendment suggesting
"that the obligation to protect the fundamental privileges and immunities granted by the fourteenth amendment to citizens residing in the
' 85
several states, rests, primarily, not on the nation, but on the states.'
Harlan's conclusion again stressed the rights of citizenship:
What the nation, through congress, has sought to accomplish in reference to that race is, what had already been done in every state in the
Union for the white race, to secure and protect rights belonging to
them as freemen and citizens; nothing more. The one underlying purpose of congressional legislation has been to enable the black race to
take the rank of mere citizens.' 86
Writing for the Court in 1896 in Gibson v. Mississippi, Harlan
again put the Fourteenth Amendment in terms of the rights of citizens: "[T]he fourteenth amendment . . . was designed, primarily, to
secure to the colored race, thereby invested with the rights, privileges,
184 Id. at 56.
185 Id. at 57.
186 Id. at 61.

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:2

and responsibilities of citizenship, the enjoyment of all the civil rights
that, under the law, are enjoyed by white persons .. 1.87 "[T]he constitution of the United States, in its present form, forbids, so far as
civil and political rights are concerned, discrimination by the general
government, or by the states, against any citizen because of his race.
All citizens are equal before the law."' 88
Turning finally to Harlan's 1896 Plessy dissent, we find him harping at great length on the concept of citizenship, not equality of protection. The very first sentence of the petitioner's argument began the
theme: "[P]etitioner was a citizen of the United States and a resident
of the state of Louisiana, of mixed descent, in the proportion of seveneighths Caucasian and one-eighth African blood; that the mixture of
colored blood was not discernible in him, and that he was entitled to
every recognition, right, privilege, and immunity secured to the citizens of the United States of the white race by its constitution and
laws."' 18 9 Harlan's dissent mentions "equal protection" exactly once, in
the course of quoting the entire Section One. 9 0 Harlan's dissent
begins by pointing out that the statute, while it speaks of races, separates citizens:
While there may be in Louisiana persons of different races who are
not citizens of the United States, the words in the act "white and
colored races" necessarily include all citizens of the United States of
both races residing in that state. So that we have before us a state
enactment that compels, under penalties, the separation of the two
races in railroad passenger coaches, and makes it a crime for a citizen
of either race to enter a coach that has been assigned to citizens of the
other race. 191
He states his basic principles in terms of citizenship:
In respect of civil rights, common to all citizens, the constitution of the
United States does not, I think, permit any public authority to know
Gibson v. Mississippi, 162 U.S. 565, 580 (1896).
Id. at 591. Harlan's reference to the federal government may echo his Civil Rights
Cases dissent's view that the citizenship declarations of the Fourteenth Amendment-which
apply both to the federal government and to the States-contain an implicit guarantee that citizens will receive equal rights.
189 Plessy v. Ferguson, 163 U.S. 537, 538 (1896) (argument of petitioner).
190 Id. at 555 (Harlan, J., dissenting).
191 Id. at 553.
187

188
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the race of those entitled to be protected in the enjoyment of such
rights ....

I deny that any legislative body or judicial tribunal may

have regard to the race of citizens when the civil rights of those citizens are involved. Indeed, such legislation as that here in question is
inconsistent not only with that equality of rights which pertains to citizenship, national and state, but with the personal liberty enjoyed by
192
every one within the United States.
He describes the Fourteenth Amendment in terms of citizenship:
[T]he fourteenth amendment . . . added greatly to the dignity and
glory of American citizenship, and to the security of personal liberty
.. . These two amendments [i.e., the Thirteenth and Fourteenth], if
enforced according to their true intent and meaning, will protect all
193
the civil rights that pertain to freedom and citizenship.
Harlan's famous colorblindness passage refers over and over to the
rights of citizenship:
[I]n view of the constitution, in the eye of the law, there is in this
country no superior, dominant, ruling class of citizens. There is no
caste here. Our constitution is color-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are
194
equal before the law.
He goes on: "The sure guaranty of the peace and security of each race
is the clear, distinct, unconditional recognition by our governments,
national and state, of every right that inheres in civil freedom, and of
the equality before the law of all citizens of the United States, without
regard to race."'1 95 Brands of servitude and degradation are unbecoming of citizens: "We boast of the freedom enjoyed by our people
above all other peoples. But it is difficult to reconcile that boast with
a state of the law which, practically, puts the brand of servitude and
degradation upon a large class of our fellow citizens-our equals
before the law."' 96 Harlan concludes by comparing second-class citizenship to slavery:
at 554-55.
Id. at 555.
194 Id. at 559.
195 Plessy v. Ferguson, 163 U.S. 537, 560 (1896) (Harlan, J., dissenting).
196 Id. at 562.
192 Id.
193
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If laws of like character should be enacted in the several states of the
Union, the effect would be in the highest degree mischievous. Slav-

ery, as an institution tolerated by law, would, it is true, have disappeared from our country; but there would remain a power in the
states, by sinister legislation, to interfere with the full enjoyment of the
blessings of freedom, to regulate civil rights, common to all citizens,

upon the basis of race, and to place in a condition of legal inferiority a
large body of American citizens, now constituting a part of the politi-

cal community, called the "People of the United States," for whom,
and by whom through representatives, our government is
administered. 9 7

C. Shellabarger'sAnalyses of Section One
Turning from judicial interpretations of the Fourteenth Amendment to those in Congress, one finds an overwhelming amount of
material. A survey of the instances in which framers and early interpreters used "equal civil rights" or "equality in the rights of citizens"
as summaries of Section One-a formulation that makes textual sense
only if the Privileges or Immunities Clause is an antidiscrimination
provision-would be immense. This Section will confine itself to Representative Samuel Shellabarger, a framing member of the 1866 Congress, who in 1871 gave several particularly full analyses of the
197 Id. at 563-64. While this Article cannot come close to surveying the subsequent history
of the rhetoric of "citizenship" and "civil rights," the concept appears prominently in Brown v.
Board of Education. Brown explains that it must decide the constitutionality of school segregation in light of the modern significance of education, not merely that of 1866. The Court says:
[W]e cannot turn the clock back to 1868 when the Amendment was adopted, or even to
1896 when Plessy v. Ferguson was written. We must consider public education in the light
of its full development and its present place in American life throughout the Nation.
Only in this way can it be determined if segregation in public schools deprives these plaintiffs of the equal protection of the laws. Today, education is perhaps the most important
function of state and local governments. Compulsory school attendance laws and the
great expenditures for education both demonstrate our recognition of the importance of
education to our democratic society. It is required in the performance of our most basic
public responsibilities, even service in the armed forces. It is the very foundation of good
citizenship.
Brown v. Bd. of Educ., 347 U.S. 483, 492-93 (1954). A search for the rights that constitute "good
citizenship" suggests an approach like that of the Reconstruction Republicans interpreting the
Privileges or Immunities Clause. Representative John Lynch, for instance, stated that the Civil
Rights Act of 1875: "simply ... recognizes the right which has already been conferred upon all
citizens, to send their children to any public free school." 3 CONG. REC. 945 (1875). For more
on the exact form of originalism that Brown rejected with its "we cannot turn the clock back"
line, see Green, Sense-Reference, supra note 5, at 594-96.
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relationship between the Privileges or Immunities and Equal Protection Clauses. Shellabarger explained that the former guaranteed
equality of rights among citizens, but the latter secured literal protection. After quoting the Privileges or Immunities Clause, Shellabarger
commented:
This provision requires that the laws on their face shall not "abridge"
the privileges or immunities of citizens. It secures equality toward all
citizens on the face of the law. It provides that those rights shall not
be "abridged;" in other words, that one man shall not have more
rights upon the face of the law than another man. By that provision
equality of legislation, so far as it affects the rights of citizenship, is
secured. But the section does not stop there. It contains two other
provisions, only one of which I need now notice. It provides: "Nor
shall any State deprive any person of life, liberty, or property, without
due process of law, nor deny to any person within its jurisdiction the
equal protection of the laws." The laws must be, first, equal, in not
abridging rights; and second, the States shall equally protect, under
equal laws, all persons in them. Therefore, under the provisions of the
fourteenth amendment, when these clauses are put in juxtaposition, in
order to bring the idea together, Congress shall have power to make
and enforce all proper legislation to require of the States that they
shall not abridge the rights of citizenship, and also that they shall protect all persons equally. Nothing can be plainer. The thing is so absolutely self-evident that it admits of no enforcement by argument. Two
things are provided-equal laws and protection for all; and whenever
a State denies that protection Congress may by law enforce
98
protection.'
Representative Shellabarger suggested that the Privileges or Immunities Clause made laws equal, and then the Equal Protection Clause
required their enforcement:
The exact legal effect of these decisions, sustaining the constitutionality of the civil rights bill, is to declare that the result of ... [the Thirteenth Amendment] is to authorize Congress to define and punish as a
198 CONG.

GLOBE,

42d Cong., 1st Sess. app. 71 (1871). A few days later, Representative

Bright commented, "As to our constitutional right to do this, I cannot do better than to read
from a speech of my learned colleague from the seventh district, [Mr. Shellabarger]," then quoting this passage. Id. at 428.
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crime against the United States any act of deprivation of the rights of
the newly made American citizenship ....

[Slurely, if the thirteenth

amendment did so much as this, the far more explicit, complete, and
careful provisions of the fourteenth much more did it by declaring all
our people United States citizens; declaring that no State shall make
or enforce any law abridging their privileges or immunities as such;
declaring that the States shall not deny them equal protection of these
equal laws, and then declaring that Congress shall have power ... to

enforce the enjoyment of these privileges of citizenship by seeing to it
that the laws do not abridge them nor the States withhold protection
to them.

D.

199

Freemen Were Granted the Privileges of Citizens, Not Merely
Those of Aliens

Justice Field's dissent in Strauder stressed that because aliens
were not permitted to be on juries, it is difficult to see how the Equal
Protection Clause, which protects persons rather than citizens, could
guarantee jury-participation rights to the freedmen. The point may be
generalized. It was uncontroversial when the Fourteenth Amendment
was enacted that citizens receive more rights than aliens. Rights that
were obviously critical to the freedmen, such as the ability to own
land, were denied to aliens with little controversy. Indeed, "[iln the
United States today, approximately half of the states have laws that
restrict to 0 0some degree the rights of non-citizens to own real
2
property.
During the 1871 debate, Representative Burchard explained the
view that citizens properly receive more rights than aliens under the
Section One: "What is it a State is forbidden to abridge? It is not the
privileges and immunities belonging to aliens or to all persons within
199 Id. at app. 68. See also id. at app. 69:
What provisions [may Congress enforce under section 5]? Why, sir, the provisions that
we are all citizens of one, and but one, Republic. More than that. That we all have, as
such, privileges and immunities. More than that. That these privileges and immunities
shall not be abridged. More than that. That under the laws of the Union and the States
there should be exact equality upon the face of the laws; they should not abridge rights.
More than that. That under these laws, so equal, the States should not deny equal protection .... [Tihis more than trinity of "provisions" that we are all United States citizens;
that our laws shall, as to us all, be equal; that we shall all have due process of law; and all
equal protection under these equal laws.
200 Polly J. Price, Alien Land Restrictions in the American Common Law: Exploring the
Relative Autonomy Paradigm,43 AM. J. LEGAL HIST. 152 (1999).
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its limits, but to the class defined, citizens of the United States.
went on:

' 2° 1

267
He

The privileges and immunities of a citizen of the United State are
those particular advantages or exemptions secured or granted to them,
but not extended to all persons, and from which aliens may lawfully be
debarred .... Are the privileges and immunities of citizens identical
with the rights common to aliens and citizens alike? Do they not
imply something in addition to or in aid of those rights, granted only
to citizens or for their special protection? Such is the ordinary use and
20 2
legal construction of these words.
Antebellum discussions of the privileges of citizens regularly distinguished them from the rights of aliens, most frequently pointing to
aliens' lack of full land-ownership rights. In Abbott v. Bayley in 1827,
the Massachusetts Supreme Judicial Court described the Article IV
Privileges and Immunities Clause as giving citizens more rights than
aliens: "[Citizens of other states] shall have the privileges and immunities of citizens, that is, they shall not be deemed aliens, but may take
and hold real estate .... 203 This statement was quoted both during
the 186624 and 1871205 Congressional debates. Joseph Story's explanation of the rationale for Article IV in his 1833 Commentaries was
very similar to Bayley's: "It is obvious, that, if the citizens of each
state were to be deemed aliens to each other, they could not take, or
hold real estate, or other privileges, except as other aliens. '2 6 Interpreting Article IV in 1822, the Court of Appeals of Kentucky likewise
distinguished the rights of aliens from the rights of citizens:
[T]he terms, "privileges and immunities," which are expressive of the
object intended to be secured to the citizens of each state, in every
other, plainly import, according to the best usages of our language,
201 CONG. GLOBE, 42d Cong., 1st Sess. app. 313 (1871).

202 Id. at app. 313-14.
203 Abbot v. Bayley, 23 Mass. (6 Pick.) 89, 92 (1827).
204 CONG. GLOBE, 39th Cong., 1st Sess. 474 (1866) (Sen. Trumbull, proposing what became
the Civil Rights Act of 1866). Senator Rogers quoted a passage from the very next sentence in
the case while discussing (and opposing) the Bingham Amendment. Id. at app. 135 (quoting
Abbot, 23 Mass. (6 Pick.) at 92-93).
205 CONG. GLOBE, 42d Cong., 1st Sess. app. 314 (1871) (statement of Rep. Burchard).
206 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES
§ 1800, at 674-75 (1833).
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something more than those ordinary rights of personal security and
property, which, by the courtesy of all civilized nations, are extended

to the citizens or subjects of other countries, while they reside among
them.207
Senator Boutwell quoted this language in 1869 during Congressional
debate on a measure to secure black voting statutorily.2 8
During the discussion leading to the 1870 re-enactment of the
Civil Rights Act of 1866, Senator William Stewart proposed extending
the Act to cover certain rights-but not land ownership-for aliens.20 9
The original Act included land ownership rights, but only applied to
citizens.2 t0 Stewart explicitly distinguished the civil rights enjoyed by
citizens from the "protection of the laws," noting that the latter concept did not include land ownership. Senator Samuel Pomeroy asked,
"I understand [Senator Stewart] ... to say that this bill gave the same
civil rights to all persons in the United States which are enjoyed by
citizens of the United States. Is that it?" 21 ' Stewart's reply: "No; it
gives all the protection of the laws. If the Senator will examine this

bill in connection with the original civil rights bill, he will see that it
has no reference to inheriting or holding real estate. 2 12 Stewart's proposal was adopted, 213 and today the distinction in land-ownership
rights survives in the distinction between 42 U.S.C. § 1981 and 42
U.S.C. § 1982. Section 1981 guarantees all persons-aliensincludedthe same rights with respect to one set of entitlements that white citi207 Amy v. Smith, 11 Ky. (1 Lit.) 326, 1822 WL 1040, at *6 (Ct. App. June 19, 1822).
208 CONG. GLOBE, 40th Cong., 3d Sess. 559 (1869) (quoting this passage from Amy); id. at
558 ("I have here in my hand an authority from the State of Kentucky in which the characteristics of citizens are laid down in most satisfactory and conclusive language, and I am willing to
indorse [sic] it.").
209 See CONG. GLOBE, 41st Cong., 2d Sess. 1536 (1870) (proposal that "all persons within
the jurisdiction of the United States . . . shall have the same right . . . to make and enforce

contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and
proceedings for the security of person and property as is enjoyed by white citizens").
210 Civil Rights Act of 1866, ch. 31, § 1, 14 Stat. 27, 27 (1866) ("[Clitizens, of every race and
color ...

shall have the same right ...

to make and enforce contracts, to sue, be parties, give

evidence, to inherit, purchase,lease, sell, hold, and convey real and personalproperty, and to full
and equal benefit of all laws and proceedings for the security of person and property, as is
enjoyed by white citizens." (emphasis added)).
211 CONG. GLOBE, 41st Cong., 2d Sess. 1536 (1870).
212 Id.

213 Section 16 of the Force Act of 1870 adopted the language from Stewart's bill. Act of
May 31, 1870, ch. 114, §16, 16 Stat. 140, 144.
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zens have.2 t4 But Section 1982 further guarantees to citizens the same

land-ownership rights as white citizens.2 t5

The Equal Protection Clause protects aliens as well as citizens. If,

then, Section One was intended to give the freedmen the rights of
equal citizenship, and thus give them more rights than aliens, it could

not do so through the Equal Protection Clause.
The lesser status of aliens is particularly remarkable in another
way. The Republican Reconstruction Congress approved even racial

discrimination against aliens, in the form of racial restrictions on natu-

ralization.21 6 Since the Equal Protection Clause clearly applied to
aliens, it would be very odd to think the Equal Protection Clause
expressed chiefly a ban on racial discrimination.2 t7 Of course, the

214 42 U.S.C. § 1981(a) (2006) ("All persons within the jurisdiction of the United States
shall have the same right in every State and Territory to make and enforce contracts, to sue, be
parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other.").
215 42 U.S.C. § 1982 (2006) ("All citizens of the United States shall have the same right, in
every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell,
hold, and convey real and personal property.").
216 The story of the statutory language is a bit convoluted. Antebellum naturalization was
limited to white people. See Act of April 14, 1802, ch. 28, §1, 2 Stat. 153, 153 ("[A]ny alien,
being a free white person, may be admitted to become a citizen of the United States ... on the
following conditions..."); cf. Act of March 23, 1790, ch. 3, § 1, 1 Stat. 103, 103 ("[A]ny alien,
being a free white person . . ."); Act of January 29, 1795, ch. 20, § 1, 1 Stat. 414, 414 ("[A]ny
alien, being a free white person . . ."). In 1870, Congress allowed African aliens to become
citizens, but retained the exclusion of Asian aliens. Act of July 14, 1870, ch. 254, § 7, 16 Stat. 254,
256 ("[T]he naturalization laws are hereby extended to aliens of African nativity and to persons
of African descent."). The original version of Rev. Stat. § 2169 inadvertently codified these provisions without the "being a free white person" language; it read simply "The provisions of this
Title shall apply to aliens of African nativity and to persons of African descent." Because the
earlier restriction on non-white naturalization was left out, the statute seemed to allow Asian
naturalization. But Congress then clarified that it meant to retain the Asian exclusion. An Act
to Correct Errors and Supply Omissions in the Revised Statutes of the United States, ch. 80, 18
Stat. 316, 318 (1875) ("[Rev. Stat. § 2169] is amended by inserting, in the first line, after the word
'aliens,' the words 'being free white persons, and to aliens."'); see In re Ah Yup, 1 F. Cas. 223
(C.C.D. Cal. 1878) (Chinese immigrant not "white" under this rule).
217 For reasons explained in detail in Green, Sense-Reference, supra note 5, the fact that
Congress approved racial discrimination against aliens is not, of course, conclusive of the meaning of the Fourteenth Amendment. A similar argument about the segregation of the D.C.
schools, of course, has long been used to support the claim that no form of originalism can be
consistent with Brown v. Board of Education. See Green, Sense-Reference, supra note 5, at 608
(criticizing the argument). It is true that in both cases, the Fourteenth Amendment did not
directly restrict Congress, and it is important to remember for both issues that Congress is, like
all of us, "[ ]capable of asserting principles inconsistent with those on which they were acting."
Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 410 (1856) (to the contrary notwithstanding).
The most glaring distinction between the alien-racial-discrimination and school-segregation
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Equal Protection Clause bound states, and not Congress. Several
states, however, enacted racially discriminatory laws against aliens
that tracked these Congressional exclusions.1
It would be odd,
absent some sort of explanation, if these laws, tracking the rules that
Congress re-imposed during Reconstruction, ran afoul of the constitutional rules that Congress and the states adopted at the same time. 19
issues is that the Republican Reconstruction Congress specifically enacted legislation excluding
Asian races from becoming citizens-just two weeks before passing the Civil Rights Act of 1875,
in fact. However, Congress did not pass any new legislation specifically segregating the D.C.
schools during Reconstruction, and the supermajority filibuster requirements then in place
allowed a minority of one house to stop legislation at a time when Congress contained many
opponents of the Fourteenth Amendment. The Second Amendment case at the Supreme Court
provides a vivid reminder that Congress might fail to legislate on an issue despite the fact that
most of its members support a change. A majority of both houses of Congress joined an amicus
brief urging the Supreme Court to strike down the D.C. handgun ban, despite the fact that those
Congressmen could remove the ban themselves. See Brief for Amici Curiae 55 Members of
United States Senate et al. in Support of Respondent, District of Columbia v. Heller, 128 S. Ct.
2783 (2008) (No. 07-290), 2008 WL 383530.
218 See, e.g., Dudley 0. McGovney, The Anti-Japanese Land Laws of California and Ten
Other States, 35 CAL. L. REV. 7, 7 (1947) ("The law in nine states of the United States puts every
alien in the world either completely or substantially on an equality with a citizen with respect to
acquiring and holding real property within their borders, except aliens who are racially ineligible
to naturalization under the laws of the United States.").
219 The Supreme Court upheld state laws tracking Congress's racial eligibility-for-citizenship rules in Terrace v. Thompson, 263 U.S. 197 (1923). A Washington state law limited the
property rights of aliens who had not declared an intention to become citizens. The Court reasoned that the state was acting rationally, and hence constitutionally, as long as it followed Congress's racial restrictions:
The class . . . includes all, but is not limited to, aliens not eligible to become citizens.
Eligible aliens who have not declared their intention to become citizens are included ....
The inclusion of good faith declarants in the same class with citizens does not unjustly
discriminate against aliens who are ineligible or against eligible aliens who have failed to
declare their intention. The classification is based on eligibility and purpose to naturalize.
Eligible aliens are free white persons and persons of African nativity or descent. Congress is not trammeled, and it may grant or withhold the privilege of naturalization upon
any grounds or without any reason, as it sees fit. But it is not to be supposed that its acts
defining eligibility are arbitrary or unsupported by reasonable consideration of public
policy. The State properly may assume that the considerations upon which Congress
made such classification are substantial and reasonable. Generally speaking, the natives
of European countries are eligible. Japanese, Chinese and Malays are not. Appellants'
contention that the state act discriminates arbitrarily against Nakatsuka and other ineligible aliens because of their race and color is without foundation. All persons of whatever
color or race who have not declared their intention in good faith to become citizens are
prohibited from so owning agricultural lands. Two classes of aliens inevitably result from
the naturalization laws-those who may and those who may not become citizens. The
rule established by Congress on this subject, in and of itself, furnishes a reasonable basis
for classification in a state law withholding from aliens the privilege of land ownership as
defined in the act.
Id. at 219-20. See also Porterfield v. Webb, 263 U.S. 225 (1923) (upholding California statute
based only on eligibility for citizenship, not broadened by lack of declaration to naturalize).
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Non-Barking Dogs: Equal-Rights Disputes in Which Only the

Privileges or Immunities Clause, and not the Equal
Protection Clause Was Raised

Four early disputes over the Fourteenth Amendment involving
issues that would today be taken as paradigm equal protection
issues-discrimination against black voting, discrimination against
women becoming lawyers or voting, and segregation of public
schools-involved a discussion of only the Privileges or Immunities
Clause. If the Equal Protection Clause were understood as a guarantee against discrimination, one would expect to see it discussed.2 20

1. Black Voting
Discrimination against black voting was, of course, forbidden in
the Fifteenth Amendment. In 1869, however, the Congress that proposed that Amendment also briefly considered whether it might

already have the power to ban racial discrimination in voting through
the Fourteenth Amendment. George Boutwell, who had been a member of the Joint Committee on Reconstruction in 1866, did not rely on
the Equal Protection Clause. After quoting the Privileges or Immunities Clause, Boutwell stated, "It is a comprehensive inhibition upon
the States. They cannot deprive a citizen of the United States of any

privilege or immunity which he may enjoy as a citizen of the United
States; they cannot deprive him of any privilege or immunity which he
may enjoy as a citizen of the State in which he resides. ' 22' He quoted
220 The argument here is importantly different from another argument about the consistency of Brown and originalism: if the Fourteenth Amendment really did something as significant as abolishing school segregation, one would have expected people to discuss it. Green,
Sense-Reference, supra note 5, at 608, argues that it is unreasonable to expect every important
implication of general language to be discussed during the ratification period, particularly when
there were enormous other issues (impeaching the President, the exclusion of Southern representatives from Congress, and the military occupation of the South, to name only three) occupying the political attention of the country. But the failure to mention the Equal Protection Clause
in the disputes highlighted above was not the failure to focus attention on a particular issue.
Early interpreters were considering,at considerable length, whether the Fourteenth Amendment
barred racial discrimination in voting, occupational gender discrimination, gender discrimination
in voting, or the segregation of public schools. But they considered only the Privileges or Immunities Clause, not Equal Protection. Moreover, in cases where the resolution of each of these
issues was negative-that the Fourteenth Amendment did not bar the relevant discriminationan Equal Protection claim would not merely have been superfluous.
221 CONG. GLOBE, 40th Cong., 3d Sess. 558 (1869). In 1868, a few months before his death,
Thaddeus Stevens made a Boutwell-style argument in favor of black voting rights. He, too,
however, relied on the Privileges or Immunities Clause, not Equal Protection. Stevens argued:
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earlier statements referring to the lessened rights of aliens,222 claiming
that the right to vote was a privilege of citizenship.2 23 He summarized
his antidiscriminatory reading of the Privileges or Immunities Clause:
"The article provides, as it stands, that there can be no discrimination
by the States among the citizens of the United States, who are as well
citizens of the several States and entitled equally to the privileges of
4
citizens.

22

Senator Howard, though he favored the Fifteenth Amendment,
thought that Boutwell's view was absurd. However, he too regarded
only the Privileges of Immunities Clause as worthy of discussion.
After reminding the Senate of his role in the Joint Committee,225
Howard said:
The occasion of introducing the first section of the fourteenth article
of amendment into that amendment grew out of the fact that there
was nothing in the whole Constitution to secure absolutely the citizens
of the United States in the various States against an infringement of
their rights and privileges under [Article IV Privileges and Immunities
Clause] ... [U]nless the Senator from Vermont and the Senator from

Massachusetts can derive the right of voting from this ancient second
If by the amended Constitution every American citizen is entitled to equal privileges with
every other American citizen, and if every American citizen in any of the States should be
found entitled to impartial and universal suffrage with every other American in any State,
then it follows as an inevitable conclusion that suffrage throughout this nation is impartial
and universal so far as every human being, without regard to race or color, shall be found
concerned, and so far as it affects the whole nation.
CoNo. GLOBE, 40th Cong., 2d Sess. 1967 (1868).
222 Amy v. Smith, 11 Ky. (1 Litt.) 326 (Ct. App. 1822).
223 CONG. GLOBE, 40th Cong., 3d Sess. 558 (1869). Boutwell anticipated the argument that
Section 2 of the Fourteenth Amendment, which reduced a state's representation in Congress for
denying black voting, was itself a means of enforcing the Privileges or Immunities Clause, not an
acknowledgement that denying black voting was constitutional. Id. at 559-60; cf Reynolds v.
Sims, 377 U.S. 533, 594 (1964) (Harlan, J., dissenting) ("[I] am unable to understand the Court's
utter disregard of the second section which expressly recognizes the States' power to deny 'or in
any way' abridge the right of their inhabitants to vote ... .
224 CONG. GLOBE, 40th Cong., 3d Sess. 559 (1869).
225 Id. at 1003 ("[I] served on the joint Committee on Reconstruction, who reported the
fourteenth amendment to the Constitution to the Senate and to the House of Representatives;
and I am not unfamiliar with the object of that amendment. It was discussed at great length
before the committee, and by the committee, as well as in the Senate; and I feel constrained to
say here now that this is the first time it ever occurred to me that the right to vote was to be
derived from the fourteenth article. I think such a construction cannot be maintained. No such
thing was contemplated on the part of the committee which reported the amendment; and if I
recollect rightly, nothing to that effect was said in debate in the Senate when it was on its
passage.").
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section of the fourth article upon the ground that the citizens of the
United States are entitled to all the privileges and immunities of citizens of the several States, they must give up the argument ....226
Note particularly here Howard's assumption that the Equal Protection Clause was not a provision that could even possibly confer the
right to vote; Howard stated that unless the right to vote was included
in the Privileges or Immunities Clause, it was not included in the Fourteenth Amendment at all. Howard quoted the Privileges or Immunities Clause, calling it "the inhibitory clause, which was deemed so
important by the committee, 2 27 and explaining:
The immediate object of this was to prohibit for the future all hostile
legislation on the part of the recently rebel States in reference to the
colored citizens of the United States who had become emancipated,
and who finally were declared to be citizens by the civil rights bill
passed by Congress. It was to secure them against any infringement or
violation of their rights by those southern Legislatures. That is the
228
whole history of it.

2.

Women Practicing Law

Bradwell v. Illinois 29 a case contemporaneous with Slaughterhouse considering whether women had the right to practice law, like-

wise concerned only the Privileges or Immunities Clause, not the
Equal Protection Clause.

Bradwell received only one vote at the

Supreme Court, from Chief Justice Chase, but Chase offered no opinion, and died the next month. 230 However, Senator Matthew Carpen-

ter, one of the leading constitutional lawyers

in the Senate,

represented Bradwell. He argued that if the Constitution guaranteed
226 Id.
227 Id.
228 Id.

229 Bradwell v. Illinois, 83 U.S. 130, 136 (1872).
230 Bradwell was argued on January 18, 1872, but not decided until over a year later, on
April 15, 1873. Slaughterhouse, argued February 3-5, 1873, was decided on April 14, 1873.
Supreme Court of the United States, Dates of Supreme Court Decisions and Arguments United
States Reports Volumes 2-107 (1791-1882), http://www.supremecourtus.gov/opinions/
datesofdecisions.pdf (August 2006). Chase died on May 7, 1873. Supreme Court of the United
States, Members of the Supreme Court of the United States, http://www.supremecourtus.gov/
about/members.pdf (January 2006).
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the right of the freedmen to practice law, it also guaranteed the right
of women to do so:
[T]he only provision in the Constitution of the United States which
secures to colored male citizens the privilege of admission to the bar,
or the pursuit of the other ordinary avocations of life, is the provision
that "no State shall make or enforce any law which shall abridge the
privileges or immunities of a citizen." And if this provision does protect the colored citizen, then it protects every citizen, black or white,
male or female.

231

It is clear that Carpenter, though he was in favor of constitutional
rights for women, had no idea that the Equal Protection Clause might
be invoked in support of them. The majority of the Court brushed
aside the case by relying on Slaughterhouse, while three of the
Slaughterhouse dissenters joined Justice Bradley's (in)famous ode to
"[t]he natural and proper timidity and delicacy which belongs to the
female sex. ' 232 But no one at all mentioned the Equal Protection
Clause.
3.

Women's Suffrage

Two early Fourteenth Amendment arguments for women's voting
rights likewise relied on the Privileges or Immunities Clause, not the
Equal Protection Clause. In January 1871, the House Judiciary Committee chaired by John Bingham reported unfavorably on Victoria
Woodhull's petition for legislation declaring that women were entitled
to vote under the Privileges or Immunities Clause. 23 3 The Supreme
23 4
Court rejected the same argument in 1875 in Minor v. Happersett.
Neither of these controversies featured any suggestion that the Equal
Protection Clause might protect women generically against discrimination; only the Privileges or Immunities Clause was mentioned from
Section One.
231 Bradwell, 83 U.S. at 136 (argument of counsel).
232 Id. at 141 (Bradley, J., joined by Field and Swayne, JJ., dissenting).

233 H.R. Rep. No. 41-22 (1871) (hereafter House Report). Representatives William Loughridge and Benjamin Butler dissented. The arguments before the Judiciary Committee, which
also include arguments based on the Thirteenth and Fifteenth Amendments, but not the Equal
Protection Clause, are recounted in 2 HISTORY OF WOMEN SUFFRAGE 444-64 (Elizabeth Cady

Stanton, Susan B. Anthony & Matilda Joslyn Gage eds., 1887)
234 21 Wall. (88 U.S.) 162 (1875); see id. at 162 (argument of counsel).
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School Desegregation

Finally, the earliest pre-Slaughterhousechallenges to racially-segregated schools under the Fourteenth Amendment mention only the
Privileges or Immunities Clause, and not Equal Protection. The
Supreme Court of Ohio, in State ex rel. Games v. McCann in 1872,
quoted Section One and commented:
Unquestionably all doubts, wheresoever they existed, as to the citizenship of colored persons, and their right to the "equal protection of the
laws," are settled by this amendment. But neither of these was denied
to them in this State before the adoption of the amendment. At all
events, the statutes classifying the youth of the State for school purposes on the basis of color, and the decisions of this court in relation
thereto, were not at all based on a denial that colored persons were
citizens, or that they are entitled to the equal protection of the laws. It
would seem, then, that these provisions of the amendment contain
nothing conflicting with the statute authorizing the classification in
question, nor the decisions heretofore made touching the point in controversy in this case. Nor do we understand that the contrary is
claimed by counsel in the case. But the clause relied on, in behalf of
the plaintiff, is that which forbids any State to "make or enforce any
law which shall abridge the privileges or immunities of citizens of the
235
United States.
The Court first suggested an incorporation-only view of the Privileges
or Immunities Clause, finding "strong reasons for believing that it
includes only such privileges or immunities as are derived from, or
recognized by, the constitution of the United States. ' 236 The Court
considered, however, a broader interpretation, according to which
"the 14th amendment not only provides equal securities for all, but
guarantees equality of rights to the citizens of a State, as one of the
privileges of citizens of the United States. '237 The Court then gave a
separate-but-equal argument, stating that "a classification of the youth
of the State for school purposes, upon any basis which does not
235 State ex reL Games v. McCann, 21 Ohio St. 198, 209 (1872).
236 Id. at 209-10. Some Democratic opponents of what became the Civil Rights Act of 1875
had suggested this construction about the same time. CONG. GLOBE, 42d Cong., 2d Sess. app. 26
(1872) ("What I am now trying to prove is that the rights of the citizen, as such, are found in the
Constitution.") (statement of Sen. Allen G. Thurman).
237 Games, 21 Ohio St. at 210.

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:2

exclude either class from equal school advantages, is no infringement
of the equal rights of citizens," and arguing that separation "works no
substantial inequality of school privileges between the children of
both classes. 2 38 The point here is not that such reasoning is cogent, 39
but that it proceeds entirely in terms of the privileges and immunities
of citizens, not in terms of the equal protection of persons.
Likewise, the federal claim in State ex rel. Stoutmeyer v. Duffy, a
Nevada case from 1872 that struck down segregated schools on state
grounds, was based on the Privileges or Immunities Clause, not equal
protection. It is striking that, while the counsel pursued a creative and
ambitious substantive-due-process argument, he omitted the Equal
Protection Clause entirely. He argued:
If all citizens are entitled to the same rights, privileges and immunities,
certain rights cannot be legally accorded to one class or race of citizens, and denied to another. The section is also in conflict with that
provision of the United States and state constitutions which declares
that no person shall be deprived of property without due process of
law, for the reason that the right to attend the public schools and
receive instruction is a property right, capable of being estimated in
money.24 °
The three judges of the Court each issued a separate opinion, two
relying on state constitutional "uniform system of common schools"
language to strike down a statute requiring segregation. Chief Judge
Lewis's opinion, however, invoked the rhetoric of equal citizenship in
explaining his conclusion about "uniform." He wrote:
[T]he legislature has no more right to designate a class by the color of
the skin, than by the color of the hair. Negroes, possessing all other
qualifications, are, by the highest law of the land, citizens of this state.
No law now in force, or which we are bound to recognize, places them
in any different position, so far as citizenship is concerned, to any
other class of citizens . .. [T]he law is not general which does not
embrace all persons similarly situated or conditioned, and that the
238 Id. at 211.

239 For an extensive analysis of Games and other cases, ultimately supporting Senator
Sumner's conclusion that segregation abridges the privileges of citizenship, see Green, SenseReference, supra note 5, at 597-618.

240 State ex teL Stoutmeyer v. Duffy, 7 Nev. 342, 1872 WL 3049, at *1 (1872) (citing Ex
parte Garland, 71 U.S. 333 (1866)).
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mere matter of color does not place a negro in a condition or situation
which, in legal contemplation, is different from other citizens.241
Judge Garber's dissent spoke very briefly about the Equal Protection
Clause, but in a way making clear that he thought it was the right to a
remedy, not any independent antidiscrimination provision:
The statute does not abridge any privilege or immunity of the applicant, as a citizen of the United States. The privilege of admission to
the common schools of this state is no more inherent in or connected
with the status of citizenship than is the elective franchise; and to
secure that against unfriendly state legislation, an additional amendment was required and was proposed . .. [T]he equal protection of
the laws cannot well be denied to a right which never existed.2 42
Finally, an 1872 New York trial court, People ex rel. Dietz v. Easton, followed Games in considering only a privileges-or-immunities
challenge and dismissing it with separate-but-equal reasoning:
[Wihat privilege of a citizen is abridged thereby? Certainly none,
unless every citizen has the privilege of choosing to which school, in a
city, he will send his children. The relator has equal common school
advantages with other citizens. He does not assert that the school
which is open to him is not as good as the one which is closed.243
Again, the Equal Protection Clause was not mentioned at all.
III.

EARLY JUDICIAL HISTORY OF THE EQUAL PROTECTION
CLAUSE

Anyone suggesting a departure from a long tradition of Supreme
Court interpretation should, of course, explain how they could have
gotten off the rails so quickly. In general, under the textualist semioriginalism of the Theory of Original Sinn, assessments of constitutional reference, both those by framers and those by courts, are not
241 Id. at *7 (Lewis, C.J., concurring specially).
242 Id. at *9.

243 People ex reL Dietz v. Easton, 13 Abb. Pr.(n.s.) 159, 164-65 (N.Y. Sup. Ct. 1872). The
Court also, like Games, began by briefly suggesting an incorporation-only view of the Privileges
or Immunities Clause: "There is some reason for believing that the privileges and immunities
there referred to are those only which arise under the Constitution of the United States, and not
those which arise under State laws." Id. at 164.
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binding. However, assessments of constitutional reference receive
Skidmore-style deference-that is, deference in accord with persuasiveness. In particular, we should defer to assessments of reference to
the extent that those assessments are likely (a) to properly grasp the
sense historically expressed by the text, and (b) to properly assess the
reference-yielding facts. 244 This Part first notes some early cases that
adopt the duty-to-protect reading before assessing the rise of the current antidiscrimination reading in the Supreme Court.
A.

Some Cases Supporting the Duty-to-Protect Reading

A few early courts did adopt or suggest a duty-to-protect reading
of equal protection. On its own, this evidence is far from overwhelming, but it is at least suggestive. The duty-to-protect reading of the
Equal Protection Clause does seem to be the understanding of the
very first courts to construe the clause.
1.

United States v. Hall

United States v. Hall, a case from 1871 involving a prosecution
under the 1870 Force Act, adopts the congressional denial-includesinaction argument, making the Equal Protection Clause an entitlement to enforcement of law:
[T]he fourteenth amendment not only prohibits the making or enforcing of laws which shall abridge the privileges of the citizen, but prohibits the states from denying to all persons within its jurisdiction the
equal protection of the laws. Denying includes inaction as well as
action, and denying the equal protection of the laws includes the omission to protect, as well as the omission to pass laws for protection.
The citizen of the United States is entitled to the enforcement of the
laws for the protection of his fundamental rights, as well as the enactment of such laws. Therefore, to guard against the invasion of the
citizen's fundamental rights, and to insure their adequate protection,
as well against state legislation as state inaction, or incompetency, the
amendment gives congress the power to enforce its provisions by
245
appropriate legislation.
244 See Green, Sense-Reference supra note 5, at 590-93, 604-05.
245 United States v. Hall, 26 F. Cas. 79, 81 (C.C. Ala. 1871) (No. 15,282). (The "guard
against the invasion of the citizen's fundamental rights" seems, in context, clearly a reference to
the privileges or immunities clause, which the Court had just said protected Corfield's list of
fundamental rights of the citizen and incorporated the Bill of Rights.) A short note, apparently
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United States v. Blackburn

The jury instructions in United States v. Blackburn, an 1874 prose-

cution under the Civil Rights Act of 1871, adopt a remedial reading of
equal protection, referring to "the ordinary means and appliances

which the law has provided" in case of law violation.24 6 Failure to
"ferret out and bring to trial the offenders" is the concern:
By the equal protection of the laws, spoken of in the indictment, is
meant that the ordinary means and appliances which the law has provided shall be used and put in operation alike in all cases of violation
of law. Hence, if the outrages and crimes shown to have been committed in the case before you were well known to the community at large,
and that community and the officers of the law willfully failed to
employ the means provided by law to ferret out and bring to trial the
offenders, because of the victims being colored, it is a depriving them
of the equal protection of the law.247

3.

People v. Brady

People v. Brady, from California in 1870, considered a law
excluding the testimony of Chinese witnesses.2 48 The trial court had
allowed the testimony, contrary to the statute, and the Supreme Court
of California reversed, holding that the statute should have been
enforced. 249 However, the government argued compellingly that the
Equal Protection Clause imposed a protective duty on the government, and that the exclusion of Chinese testimony conflicted with that
duty.
The Equal Protection Clause was, the government argued, a
from the same case, mentions this point as well: "One position is taken which, though doubtful,
and often strenuously denied, we do think has something in it-that a state may deny the equal
protection of its laws not only by positive hostile legislation, but also by concerted judicial or
executive inaction or discrimination when the laws upon the statute book are unobjectionable in
form." United States v. Mall, 26 F. Cas. 1147 (C.C. Ala. 1871) (No. 15,712).
It is worth pointing out that the author of Hall, Circuit Judge Woods, later joined the
Supreme Court and wrote Harris, further confirmation that Harris did not reject the duty-toprotect reading of the Equal Protection Clause, but was instead based on limits the Court saw to
Congress's Section 5 powers. See supra notes 162-64.
246 United States v. Blackburn, 24 F. Cas. 1158, 1159 (D.C. Mo. 1874) (No. 14,603).
247 Id.

248 People v. Brady, 40 Cal. 198, 199 (1870).
249 Id. at 200.
250 Id. at 201-03 (argument of government).
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victim's rights provision, and required the equal operation of the
administration of the criminal law in securing convictions:
Nor is it true, as urged by the objector, that to afford an equal protection by the laws means that the State shall stop in making an equal
menace against the criminal, whether his victim be a white or a Chinaman. This the State has done. It means more. It demands that such
other laws as shall be passed in aid of the menace, shall also apply
equally. The menace may be a flaming sword for the protection of
one because he can take and wield it, and it may sleep upon the wall
within its sheath as to another, because he has been forbidden to take
it down. To have equal protection of the laws, means to have equal
protection of all the laws which contribute directly toward it. The
State secures that protection by means of, first, a menace against the
wrong doer; second, the enactment of means adequate to his discovery
and conviction; and, third, the infliction of the menaced penalty. To
constitute an equal protection to a Chinaman and white man, there
must be an equality in each of these elements that go to afford it; and
to deny equality in any one of these is to deny an equal protection.
The State must not only utter an equal menace against and inflict an
equal pain upon his aggressor, but it must also provide equal facilities
and appliances for his conviction.
The deliberating aggressor is dissuaded, not by the menance, but
by considerations touching the certainty of its execution. If this certainty is as great in the case of a Chinaman injured by a white man as
it is in that of a white man injured by a Chinaman, then the restraining
influences of the laws in each case are also equal; and if this certainty
be not as great in the case of the Chinaman, then the protection
afforded him is not that equal protection demanded by the Fourteenth
Amendment. If a man is kept at a disadvantage in the means of conviction, he cannot make equal avail either of the menace or its infliction. For his protection the menace bears less intimidation and its
infliction a diminished assurance.
Equality of protection, demanding equality in the means of conviction, therefore, also demands that whether a Chinaman or a white
man be concerned, the modes of judicial investigation shall be the
same. There shall be an equal right to the same instruments of proof;
the same power to compel their attendance; the same sanctions to
insure their veracity; the same right for the party concerned, if he be
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cognizant of the facts to put himself and his oath into the judicial
balance.2 5'
The government added:
If it be conceded then, that one, denied the power of testifying against
his aggressor, is less protected than one permitted to do so, it must
also be conceded that the law of the State, which allows the white man
to bear witness against his aggressor and denies a Chinaman the same
right, in doing so, comes in conflict with the National Constitution,
and to that extent is discharged of its force and becomes void. And
our statutory exclusion of Chinamen in this sort of a case, should be
legally held for naught; and in all those cases where white men may
protect life or liberty or property by their own testimony, Chinamen
should enjoy the same right.

25 2

"Protection of the laws" was more than mere legislative action, but
included all of the law's enforcement and remedial apparatus: "[T]he
mere utterance of a prohibition under a penalty, is but a small part of
the legal machinery used in protecting from crime, and all that
machinery must be applied, as well to the protection of the Chinaman,
25 3
as to that of the white man, else he has not equal protection.
The Court's response to these arguments did not deny the dutyto-protect reading of the Equal Protection Clause, but it was still disappointingly obtuse. The Court held that discrimination regarding
witnesses did not amount to a difference in the protection given to

victims:
It is not charged that the law discriminates against the Chinaman, in
affording a remedy to the white man for an injury, which upon the
same state of facts is not afforded to the Chinaman. The facts being
proven, the law pronounces the same judgment upon one as upon the
other. The same facts being made to appear, the law provides for the
Chinaman the same protection against threatened violence as for the
white man. The protection of the whole police power of the State is
afforded to them under the same circumstances, in the same way, and
on precisely the same terms as to any other class of inhabitants. If a
251

Id.

252 Id. at 203.
253 Id. at 204.
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crime be committed against the person or property of a Chinaman, the

same punishment is meted out to the criminal, when convicted, as
though the crime had been committed upon a white man. But not
only do the same consequences follow upon the same state of facts
being proven, whether they affect Chinese or white men, but the law
affords the Chinaman every means of bringing the facts to the knowledge of the Court for judicial action that is afforded to the white man.
If a Chinaman be robbed, the commission of the crime may be proven
by the same means as though he were a white man. If a white man be
robbed by a white man, the fact cannot be established by Chinese testimony; and yet it may frequently happen that the fact cannot be
proven in any other way. The same is true of a robbery committed
upon a Chinaman by a white man. If a white man be robbed by a

Chinaman, the fact may be proven by the evidence of white men or
Chinese; and this is true as to a robbery committed upon a Chinaman
254
by a Chinaman.

Chinese victims and white victims alike, the Court said, could prove
their cases only with white testimony. The Court ignores the obvious
fact that Chinese victims are far more likely to require Chinese testimony in order to support their claims for redress. For instance, if a
victim is assaulted and sees clearly who did it, but no one else is a
witness-surely a relatively common sort of crime-then the Chinese
victim can receive no redress because he may not testify, but the white
victim in an identical circumstance can. Victims who are prohibited
from speaking to a court in support of their claims to redress are obviously denied the same "protection of the law" given to other
2 55
victims.
254 People v. Brady, 40 Cal. 198, 208 (1870) (opinion of Court).
255 Justices Bradley's dissent in Blylew v. United States, 80 U.S. 581 (1872), makes essentially the same point. The issue was not the Fourteenth Amendment as such, but the scope of
the Civil Rights Act of 1866's provision for federal jurisdiction. Bradley would have found federal jurisdiction in a case involving a black murder victim and where the state court barred
testimony from black people. He explained the critical importance that the right to give testimony furnishes to security for life and property:
[Iit is the right of the injured party, and a duty he owes to society, to furnish what aid he
can in bringing the offender to justice; and an important part of that right and duty consists in giving evidence against him. To deprive a whole class of the community of this
right, to refuse their evidence and their sworn complaints, is to brand them with a badge
of slavery; is to expose them to wanton insults and fiendish assaults; is to leave their lives,
their families, and their property unprotected by law. It gives unrestricted license and
impunity to vindictive outlaws and felons to rush upon these helpless people and kill and
slay them at will, as was done in this case.
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Pearson v. Portland

Pearson v. Portland, from Maine in 1879, struck down a statute
that attempted to repeal tort remedies for plaintiffs residing in other
countries whose courts would not allow such remedies. The court
equated "the equal protection of the laws" with the right to such
redress:
By the general statutes in force in this state at the time of the passage
of this act (and still in force), every person sustaining an injury, in
person or property, through any defect, or want of repair, in any highway, townway, causeway or bridge, could recover for the same ...
This is a protective law. It guards the traveler against injuries, by
making towns and cities more careful to keep their ways in repair, and
shields him from loss in case he is injured through their negligence in
not keeping them in repair .... The act of 1872 undertakes to destroy
this equality of protection. It declares in effect that one class of persons shall not be thus protected; that if they happen to be residents of
a country where no similar protection exists, they must travel in this
state at their peril, and without that protection which the law affords
to all others. They may be citizens of the United States and of this
state, and within its jurisdiction at the time of injury; still, they are
denied redress, denied "the equal protection of the laws," on account
of the condition of the law of a foreign country, for which they may be
no more responsible than they are for the color of their eyes or the
256
color of their skins.
The Court places emphasis throughout this discussion on "protection"
as the entitlement of everyone within the jurisdiction of the state; the
court uses the term as synonymous with redress for injury.
B.

Some Ambiguity in Slaughterhouse

Slaughterhouse itself may seem to lay the foundation for a noracial-classifications reading of equal protection, a variant of the noimproper-classification reading. The fact that the butchers were not
freedmen was, for the Court, conclusive against their claim. However,
the full context of the court's language gives some evidence that the
judicial "denial of equal justice" is the core concern of the clause:
Id. at 598-99 (Bradley, J., joined by Swayne, J., dissenting).
256 Pearson v. Portland, 69 Me. 278, 1879 WL 3215, at *3 (1879).
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In the light of the history of these amendments, and the pervading
purpose of them, which we have already discussed, it is not difficult to
give a meaning to this clause. The existence of laws in the States
where the newly emancipated negroes resided, which discriminated
with gross injustice and hardship against them as a class, was the evil
to be remedied by this clause, and by it such laws are forbidden.
If, however, the States did not conform their laws to its requirements, then by the fifth section of the article of amendment Congress
was authorized to enforce it by suitable legislation. We doubt very
much whether any action of a State not directed by way of discrimination against the negroes as a class, or on account of their race, will
ever be held to come within the purview of this provision. It is so
clearly a provision for that race and that emergency, that a strong case
would be necessary for its application to any other. But as it is a State
that is to be dealt with, and not alone the validity of its laws, we may
safely leave that matter until Congress shall have exercised its power,
or some case of State oppression, by denial of equal justice in its
courts, shall have claimed a decision at our hands. We find no such
case in the one before us, and do not deem it necessary to go over the
argument again, as it may have relation to this particular clause of the
257
amendment.
Note that the Court assumes at the end of its discussion that a violation of equal protection would be "a denial of equal justice in [a
state's] courts." On the remedial duty-to-protect reading of equal
protection, such a denial of equal justice is the failure to provide a
remedy for the invasion of someone's rights, not an improper legislative classification. The earlier discussion in Slaughterhouse claims
chiefly that laws other than those racially discriminating against the
freedmen are not prohibited by the clause: the point is to sustain the
constitutionality of "any action of a State not directed by way of discrimination against the negroes as a class, or on account of their race."
But that is distinct from saying that all such discrimination is forbidden. If the clause forbids racial discrimination relating to the protective (i.e., enforcement and remedial) functions of government, then
the argument is just as good against the butchers.
One cannot, however, place much reliance on this reading of
Slaughterhouse. The strongest support for a duty-to-protect reading
257 Slaughterhouse Cases, 83 U.S. 36, 81 (1873).
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of equal protection depends on shifting the antidiscrimination work of
the Fourteenth Amendment to the Privileges or Immunities Clause,
contrary to Slaughterhouse. Virtually all commentators agree that
Slaughterhouse is a poor guide to the original sense of the Fourteenth
Amendment; 258 it suffices here merely to note that even it does not
unequivocally support the no-improper-classification reading of equal
protection.
C. Justice Field's Opinions on Circuit
A series of opinions by Justice Field as a circuit justice first
acknowledged the remedial and law-enforcement core of equal protection, but then asserted a general antidiscriminatory purpose. These
opinions do not actually reject the duty-to-protect reading entirelythey only explain that the Equal Protection Clause does not merely
guarantee security and the right to a remedy, but also prohibits unfair
classifications. The opinions are a sort of no-improper-classification/
duty-to-protect hybrid. While subsequent cases dropped the duty-toprotect portion, Field's mention of remedial and law-enforcement
functions may give some indirect support to the idea that, taken literally, the clause would be limited to a guarantee of such services.
In 1874, Field summarized the Fourteenth Amendment after
quoting all of Section One:
The great fundamental rights of all citizens are thus secured against
any state deprivation, and all persons, whether native or foreign, high
or low, are, whilst within the jurisdiction of the United States, entitled
to the equal protection of the laws. Discriminating and partial legislation, favoring particular persons, or against particular persons of the
same class, is now prohibited. Equality of privilege is the constitutional right of all citizens, and equality of protection is the constitutional right of all persons. And equality of protection implies not only
equal accessibility to the courts for the prevention or redress of
wrongs, and the enforcement of rights, but equal exemption with
others of the same class from all charges and burdens of every kind.259
258 See, e.g., Saenz v. Roe, 526 U.S. 489, 522 n.1 (1999) (Thomas, J.,dissenting) ("Legal
scholars agree on little beyond the conclusion that the [Privileges and Immunities] Clause does
not mean what the Court said it meant in 1873.").
259 In re Ah Fong, 1 F. Cas. 213, 218 (C.C. Cal. 1874) (No. 102).
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Such language suggests that Field's reader would naturally assume
that "equal protection of the laws" would require "equal accessibility
to the courts for the prevention or redress of wrongs, and the enforcement of rights." Field's more controversial claim was the more general prohibition on unfair discrimination.
On circuit again in 1879, Justice Field first acknowledged remedial and enforcement functions, but then slid from it toward a general
antidiscrimination requirement:
[H]ostile and discriminating legislation by a state against persons of
any class, sect, creed or nation, in whatever form it may be expressed,
is forbidden by the fourteenth amendment of the constitution. [He
then quotes all of Section One.] [T]he equality of protection thus
assured to every one whilst within the United States, from whatever
country he may have come, or of whatever race or color he may be,
implies not only that the courts of the country shall be open to him on
the same terms as to all others for the security of his person or property, the prevention or redress of wrongs and the enforcement of contracts; but that no charges or burdens shall be laid upon him which are
not equally borne by others, and that in the administration of criminal
justice he shall suffer for his offenses no greater or different
punishment.

260

In 1882, Justice Field made the same move again, first acknowledging
a remedial-enforcement right but then moving to a requirement of
legislative fairness:
[E]qual protection of the laws... not only implies the right of each to

resort, on the same terms with others, to the courts of the country for
the security of his person and property, the prevention and redress of
wrongs and the enforcement of contracts, but also his exemption from
any greater burdens or charges than such as are equally imposed upon
all others under like circumstances.261
Later in the case he expands on the antidiscrimination requirement:

260 Ho Ah Kow v. Nunan, 12 F. Cas. 252, 256 (C.C. Cal. 1879) (No. 6,546).
261 R.R. Tax Cases, 13 F. 722, 733 (C.C. Cal. 1882), error dismissed sub nom. San Mateo
County v. S. Pac. Ry. Co., 116 U.S. 138 (1885).
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[T]he fourteenth amendment ...does require that in all such legislation [to promote health, good order, and peace of the community]
hostile and partial discrimination against any class or person shall be
avoided; that the state shall impose no greater burdens upon any one
than upon others of the community under like circumstances, nor
deprive any one of rights which others similarly situated are allowed
to enjoy. It forbids the state to lay its hand more heavily upon one
than upon another, under like conditions. It stands in the constitution
as a perpetual shield against all unequal and partial legislation by the
states, and the injustice which follows from it, whether directed
against the most humble or the most powerful; against the despised
laborer from China, or the envied master of millions. 62
"[N]o discriminating and partial legislation, imposing unequal burdens
upon the property of individuals, would be valid under the fourteenth
amendment ....,,26' Field made the same move in 1883:
With the adoption of the amendment the power of the states to
oppress any one under any pretense or in any form was forever ended;
and henceforth all persons within their jurisdiction could claim equal
protection under the laws. And by equal protection is meant equal
security to every one in his private rights-in his right to life, to liberty, to property, and to the pursuit of happiness. It implies not only
that the means which the laws afford for such security shall be equally
accessible to him, but that no one shall be subject to any greater burdens or charges than such as are imposed upon all others under like
circumstances.2 64

D.

The Race Cases

The racial-discrimination cases of 1880 to 1883, Strauder, Neal,
and Bush, are set out at length above. 65 They contain, of course, very
important holdings on the application of the Equal Protection Clause,
but their relevance here stems for their reasoning, which is dominated
262 Id.

at 741.

748.
264 Santa Clara County v. S.Pac. R.R. Co., 18 F. 385, 398 (C.C. Cal. 1883), affirmed, 118
263 Id. at

U.S. 394 (1886).
265 See supra notes 174-80 and accompanying text (discussing Strauder), note 181 and
accompanying text (discussing Neal), and note 182 and accompanying text (discussing Bush).
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by the notion of citizenship, a concept that is, strictly speaking, irrelevant to the interpretation of a clause that does not mention it. Further, the Court did not respond to Justice Field's compelling point in
dissent that aliens are uncontroversially excluded from juries, though
the Equal Protection Clause plainly covers them just as much as it
covered the freedmen. Indeed, given Congress's racial limits on naturalization, many aliens were racially excluded from juries, but without
an evident problem with the Equal Protection Clause. It also bears
repeating that Justice Harlan's 1883 dissent in the Civil Rights Cases
does not depend on the Equal Protection Clause at all, but instead
rests on the state-citizenship declaration and the implied power of
Congress to protect the privileges and immunities of such citizens.
Harlan says only that the Equal Protection Clause "in some sense"
supports the holding in Strauder.266
E.

Later Supreme Court Cases

Missouri v. Lewis in 1880 introduced the idea of classes into the
interpretation of the Equal Protection Clause without explaining
exactly what "protection of the laws" means. The clause "has respect
to persons and classes of persons. It means that no person or class of
persons shall be denied the same protection of the laws which is
enjoyed by other persons or other classes in the same place and under
like circumstances. '267 However, the Court referred to the "equality
clause of the Fourteenth Amendment,''268 suggesting a lack of concern
with "protection" as such.
The development of the broader no-improper-classification reading of the Equal Protection Clause at the Supreme Court begins in
chief with cases in 1885 and 1886. Justice Field made essentially the
same rhetorical moves he had been making while riding circuit. In
1885, in Barbier v. Connolly, Justice Field wrote for the Court in denying a Fourteenth Amendment claim, but added a general exposition of
the amendment in a list of requirements mixing requirements of legislative fairness with requirements relating to the state's enforcement
and remedial functions:
266 See supra note 184 and accompanying text.
267 Missouri v. Lewis, 101 U.S. 22, 31 (1880).
268 Id. at 32.
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The fourteenth amendment, in declaring that no state "shall deprive
any person of life, liberty, or property without due process of law, nor
deny to any person within its jurisdiction the equal protection of the
laws," undoubtedly intended not only that there should be no arbitrary deprivation of life or liberty, or arbitrary spoliation of property,
but that equal protection and security should be given to all under like
circumstances in the enjoyment of their personal and civil rights; that
all persons should be equally entitled to pursue their happiness, and
acquire and enjoy property; that they should have like access to the
courts of the country for the protection of their persons and property,
the prevention and redress of wrongs, and the enforcement of contracts; that no impediment should be interposed to the pursuits of any
one, except as applied to the same pursuits by others under like circumstances; that no greater burdens should be laid upon one than are
laid upon others in the same calling and condition; and that in the
administration of criminal justice no different or higher punishment
should be imposed upon one than such as is prescribed to all for like
offenses.269
Note in Justice Field's list of six requirements the antiphonal alternation of substantive demands for fair legislation with demands for the
enforcement of the laws. Only the latter would be included in a dutyto-protect reading of equal protection, but Justice Field intersperses
these three remedial/enforcement requirements with rules belonging
to substantive fairness.
Justice Field's second, fourth, and final requirements would pertain to the duty-to-protect equal protection, in requiring equal security ("that equal protection and security should be given to all under
like circumstances in the enjoyment of their personal and civil
rights"), equal rights to redress ("that [all persons] should have like
access to the courts of the country for the protection of their persons
and property, the prevention and redress of wrongs, and the enforcement of contracts"), and equal enforcement and administration of the
criminal law ("that in the administration of criminal justice no different or higher punishment should be imposed upon one than such as is
prescribed to all for like offenses").
However, the other requirements in Field's list pertain to substantive fairness in legislation: "no arbitrary deprivation of life or lib269

Barbier v. Connolly, 113 U.S. 27, 31 (1885).
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(paraphrasing the

requirement of substantive due process the Court adopted in 1877's
Munn v. Illinois27°), "that all persons should be equally entitled to pur-

sue their happiness, and acquire and enjoy property," and "that no
impediment should be interposed to the pursuits of any one, except as

applied to the same pursuits by others under like circumstances; that
no greater burdens should be laid upon one than are laid upon others

in the same calling and condition." It is not clear which of these
requirements pertain to due process and which pertain to equal protection, but the list was important in setting out a general requirement
that legislative classifications be reasonable. Justice Field stated generally, "Class legislation, discriminating against some and favoring
others, is prohibited; but legislation which, in carrying out a public

purpose, is limited in its application, if within the sphere of its operaall persons similarly situated, is not within the
tion it affects alike
1
amendment.

27

The key textual move was made the next year, in 1886's Yick Wo
v. Hopkins, invalidating a permit-granting system whose administration was systematically skewed against Chinese persons. 272 "[Tihe
equal protection of the laws is a pledge of the protection of equal
laws. '273 Justice Field in 1889 again set out a similar not-just-remedial
exposition of Equal Protection Clause for the Court: "Equality of
protection implies, not merely equal accessibility to the courts for the
prevention or redress of wrongs and the enforcement of rights, but
equal exemption with others in like condition from charges and liabili270 94 U.S. 113, 125-26 (1877) ("[Ilt is apparent that, down to the time of the adoption of
the Fourteenth Amendment, it was not supposed that statutes regulating the use, or even the
price of the use, of private property necessarily deprived an owner of his property without due
process of law. Under some circumstances they may, but not under all. The amendment does
not change the law in this particular: it simply prevents the States from doing that which will
operate as such a deprivation .... [We look], then, to the common law, from whence came the
right which the Constitution protects .... ").
271 Barbier, 113 U.S at 32. Later in 1885, Field also included the right to a remedy under
the Due Process Clause, writing for the Court in Missouri Pacific Railway Co. v. Humes, 115
U.S. 512, 521 (1885): "It is the duty of every state to provide, in the administration of justice, for
the redress of private wrongs." Interestingly, Field used "protection of the law" language in his
exposition of the Due Process Clause, rather than the clause in which that language appears. "In
England the requirement of due process of law, in cases where life, liberty and property were
affected, was originally designed to secure the subject against the arbitrary action of the crown,
and to place him under the protection of the law." Id. at 519.
272 Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886).
273 Id. at 369.
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ties of every kind. '274 The no-improper-classification view was set out
in a general way in 1897's Gulf Railway v. Ellis:
[I]t is said that it is not within the scope of the fourteenth amendment
to withhold from states the power of classification, and that, if the law
deals alike with all of a certain class, it is not obnoxious to the charge
of a denial of equal protection. While, as a general proposition, this is

undeniably true, yet it is equally true that such classification cannot be
made arbitrarily. The state may not say that all white men shall be

subjected to the payment of the attorney's fees of parties successfully
suing them, and all black men not. It may not say that all men beyond
a certain age shall be alone thus subjected, or all men possessed of a

certain wealth. These are distinctions which do not furnish any proper
basis for the attempted classification. That must always rest upon
some difference which bears a reasonable and just relation to the act
in respect to which the classification is proposed, and can never be
made arbitrarily, and without any such basis ....

[T]he mere fact of classification is not sufficient to relieve a statute from the reach of the equality clause of the fourteenth amendment, and that in all cases it must appear not only that a classification
has been made, but also that it is one based upon some reasonable
ground-some difference which bears a just and proper relation to the
attempted classification-and is not a mere arbitrary selection ....

At this point, the Supreme Court had arrived at the modern noimproper-classification reading of equal protection. "Protection" was
omitted, as in Missouri v. Lewis, even from the shorthand name for
the clause: it was only the "equality clause.

276

274 Minneapolis & St. L. Ry. Co. v. Beckwith, 129 U.S. 26, 29 (1889).
275 Gulf, C. & S.F. Ry. Co. v. Ellis, 165 U.S. 150, 155, 164 (1897) (citations omitted).
276 Truax v. Corrigan, 257 U.S. 312 (1921), represents a fascinating coda to the rise of the
no-improper-classification reading of equal protection. Chief Justice Taft for the Court again
called the clause the "equality clause" and quoted the standard formulation in Yick Wo. However, the Court held that it was a denial of equal protection to prohibit all injunctions against
picketing, denying as a reduction ad absurdum that "the state may withdraw all protection to a
property right by civil or criminal action for its wrongful injury." Truax, 257 U.S. at 329. For
support, the Court quoted Field's no-improper-classification/duty-to-protect hybrid opinion in
Barbier, italicizing the duty-to-protect portion: "that they should have like access to the courts
of the country for the protection of their persons and property, the prevention and redress of
wrongs, and the enforcement of contract." Id. at 334 (quoting Barbier v. Connolly, 113 U.S. 27,
31 (1885)). This language from Barbier was quoted only once more at the Supreme Court, in
dissent. See Senn v. Tile Layers Protective Union, Local No. 5, 301 U.S. 468, 488 (1937) (Butler,
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F. Applying Skidmore to the Supreme Court's Development of the
No-Improper-ClassificationView

The important thing to notice about the early development of the
Supreme Court's equal protection jurisprudence is the lack of careful
attention to the historically-situated text. The Court gives only the
tiniest attention to the actual words of the clause they are applying.
While normally the bare fact that the Court has reached a conclusion

does offer some reason to think that the conclusion is right, even without the Court offering a compelling explanation for its views, that rea-

son is relatively minimal. As this author explains elsewhere,277 the

textualist semi-originalism of the Theory of Original Sinn requires
that assessments of the reference by earlier interpreters receive the
sort of deference described in cases like Skidmore v. Swift & Co.,278
Payne v. Tennessee,2 79 Myers v. United States ,28 and McCulloch v.
Maryland.2 8 1 Skidmore points to the "thoroughness evident in [an
interpreter's] consideration" and "validity of its reasoning," Payne, to
whether a decision is "badly reasoned," Myers, to "the reasons upon
which [an earlier interpreter's decision] was avowedly based." Assessing its textual reasoning, or rather its lack of it, the Supreme Court's
development of the no-improper-classification view comes up far
short when compared to the extensive, careful textual analysis of the
Clause by the Republicans of 1871. In cases like Barbier and Yick
J., joined by Van Devanter, McReynolds, and Sutherland, JJ., dissenting). The echo of a rightto-a-remedy reading of equal protection was thus swept away along with Lochner in the 1937
constitutional sea-change.
277 See Green, Sense-Reference, supra note 5, at 591-92.
278 Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) (persuasiveness of an agency's interpretation of a statute depends on "the thoroughness evident in its consideration, the validity of
its reasoning, its consistency with earlier and later pronouncements."). See supra note 5 for the
full quotation from Skidmore.
279 Payne v. Tennessee, 501 U.S. 808, 827-28 (1991) (judicial interpretations are less worthy
of deference "when governing decisions are unworkable or are badly reasoned" (citing Smith v.
Allwright, 321 U.S. 649, 665 (1944))).
280 Myers v. United States, 272 U.S. 52, 136 (1926) (careful consideration of views of early
congressional interpretations is important "not because a Congressional conclusion on a constitutional issue is conclusive, but, first because of our agreement with the reasons upon which it
was avowedly based .... ").
281 McCulloch v. Maryland, 17 U.S. (4 Wheat) 316, 433 (1819) ("[Tlhe opinions expressed
by the authors of [the Federalist Papers] have been justly supposed to be entitled to great respect
in expounding the constitution. No tribute can be paid to them which exceeds their merit; but in
applying their opinions to the cases which may arise in the progress of our government, a right to
judge of their correctness must be retained; and, to understand the argument, we must examine
the proposition it maintains, and the objections against which it is directed.").
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Wo, the Court fastens onto the word "equal" without any attempt to
consider what "protection of the laws" means, while its repeated
emphasis in the race cases on equal civil rights and the rights of citizens in Strauder and Bush is irrelevant to the interpretation of a
clause that does not mention the concept of citizens.
IV.

THE SIGNIFICANCE OF A DUTY-TO-PROTECT READING OF
EQUAL PROTECTION TODAY

Assuming that the Court has departed from the original duty-toprotect sense of the Equal Protection Clause, one must then consider
whether it would be a good idea to go back to enforce that original
sense. It would not be proper to bury the no-improper-classification
reading without a proper resurrection of the Privileges or Immunities
Clause, whose death gave it life in the first place. But what contemporary consequences would a duty-to-protect version of the Equal Protection Clause have?
The first big difference between the duty-to-protect Equal Protection Clause and modern doctrine is that governmental passivity
would not be enough. The Republicans of 1871 explained repeatedly
and at length that a state can "deny" the equal protection of the laws
by failing to supply it.2 82 Pamela Brandwein has pointed out in her
recent work the survival of a concept of "state neglect" even in cases
like the Civil Rights Cases of 1883, commonly understood to establish
a strict "state action" requirement.28 3 The 1871 Republicans were
careful to stress that the Fourteenth Amendment governed only
states, not private individuals. However, they plainly thought that the
Equal Protection Clause imposed affirmative obligations on the state.
Judge Richard Posner was therefore wrong in writing for the Seventh
2 84 PosCircuit that the Constitution only creates "negative liberties.
ner wrote, "[Tihe Constitution is a charter of negative rather than
282 See supra notes 32-45 and accompanying text.
283 Brandwein, Judicial Abandonment of Blacks, supra note 23, at 344; Brandwein, Lost
Language, supra note 23, at 275; BRANDWEIN, supra note 23.
284 Jackson v. City of Joliet, 715 F.2d 1200, 1203 (7th Cir. 1983); see also Tuffendsam v.
Dearborn County Bd. of Health, 385 F.3d 1124, 1126 (7th Cir. 2004) (Posner, J.) ("The ConstituIt
tion is, with immaterial exceptions, a charter of negative rather than positive liberties ....
limits the powers of government but does not give people legally enforceable rights to demand
public services and to obtain damages or other legal relief if the government fails to provide
them." (citing DeShaney v. Winnebago County Dep't of Soc. Servs., 489 U.S. 189 (1989))); Yang
v. Hardin, 37 F.3d 282, 285 (7th Cir. 1994) ("Generally... the Constitution creates only negative
duties for state actors.").
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positive liberties ....The Fourteenth Amendment, adopted in 1868 at
the height of laissez-faire thinking, sought to protect Americans from
oppression by state government, not to secure them basic governmental services. '285 To the contrary: the Fourteenth Amendment was
written precisely to require states to secure "the protection of the
laws" to everyone within their respective jurisdictions, and to do so
equally.
A duty-to-protect Equal Protection Clause would require a second big departure from current law: the abandonment of the Arlington Heights purposeful-discrimination standard. The Court said in
1977, building on its rejection of a disparate-impact theory in Washington v. Davis the year before,286 that "[p]roof of racially discriminatory intent or purpose is required to show a violation of the Equal
Protection Clause. ' 28 7 If we adopt the 1871 Republican theory of
equal protection, that requirement is too high. Section 3 of the 1871
Civil Rights Act makes clear that the failure to supply protection,
"from any cause," amounts to a denial of the equal protection of the
laws. It does not matter if the failure to supply protection results from
Klan intimidation, or from malice, or from inadequate resources, or
from incompetence. Of course, Washington and Arlington Heights
imposed a purpose standard in part because they were construing the
Equal Protection Clause as a generic antidiscrimination provision;
they reject a general requirement that governmental actions produce
equal results for everyone. The rejection of a purpose standard for a
duty-to-protect Equal Protection Clause, would apply only to the supply of the protection of the laws, not generically to any government
action. However, as explained below, requiring actual equality in the
supply of the protection of the laws, rather than mere lack of malice
against particular groups, would have a big impact in various areas.
A.

Gross Incompetence in Law Enforcement. DeShaney and
Castle Rock

In the 1989 case DeShaney v. Winnebago County Department of
Social Services, the Supreme Court rejected any duty to protect indi285 Jackson, 715 F.2d at 1203 (citation omitted).
286 Washington v. Davis, 426 U.S. 229, 239 (1976) (rejecting "the proposition that a law or
other official act, without regard to whether it reflects a racially discriminatory purpose, is
unconstitutional solely because it has a racially disproportionate impact").
287 Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 265 (1977).
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viduals from private violence. No matter how incompetently the
state's agents act, "[A] State's failure to protect an individual against
private violence simply does not constitute a violation of the Due Process Clause. '288 The Court applied this rule to deny recovery by a
badly brain-damaged boy against the state welfare department that
had failed to intervene despite receiving numerous indications that the
boy was being abused by his father. 28 9 The Court held that there could
be no constitutional violation as long as "[t]he most that can be said of
the state functionaries ...is that they stood by and did nothing when
suspicious circumstances dictated a more active role for them. '290 No
matter how clearly such an indication from "suspicious circumstances," the state's actors satisfy the Constitution as long as they
stand by and do nothing.
DeShaney may be correct that the Due Process Clause contains
no affirmative duty to protect against violence, but such a duty is obviously the heart of a duty-to-protect Equal Protection Clause. The
1871 Republicans were concerned precisely that the states were standing by and doing nothing in the face of Klan violence against freedmen and Unionists. Section 3 of the Civil Rights Act of 1871 declares
that, in the context of widespread lawlessness, when state authorities
are "unable to protect, or shall, from any cause, fail in or refuse protection of the people," such failures deny the equal protection of the
laws. Current doctrine should likewise hold that the failure to supply
protection, even without invidious intent, violates the constitutional
command.
In 2005, the Supreme Court in Castle Rock v. Gonzalez again
rejected the idea that the state had any constitutional duty to protect
against violence, this time concerning a claim that rights to the
enforcement of restraining orders constituted "property" for the purpose of the Due Process Clause. 29' The Court rejected the claim that a
mandatory-arrest statute created "a personal entitlement to something as vague and novel as enforcement of restraining orders. '292 As
in DeShaney, the Court may have been right concerning the Due Process Clause, but the enforcement of the law is at the heart of a reme288 DeShaney v. Winnebago County Dep't of Soc. Servs., 489 U.S. 189, 197 (1989).
289 Id. at 191-94.
290 Id. at 203.
291 Town of Castle Rock v. Gonzales, 545 U.S. 748, 768 (2005).
292 Id. at 766.
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dial understanding of "protection of the laws," and is not at all
"novel."
B.

Magna Charta Chapter 40 and the Right to a Remedy

Several leading Republicans of 1871-Senator Edmunds and
Representatives Bingham and Hoar-noted that a remedial interpretation of the Equal Protection Clause was very similar to Chapter 40
of the Magna Charta: "To no one will we sell, to no one will we
refuse, or delay, right or justice."29' 3 As such, a right-to-a-remedy
Equal Protection Clause can supply a much more compelling rationale
for the Griffin-Burns-Douglaslimits on filing and transcript fees for
the indigent294 than they have now. Justice Black quotes Chapter 40
of the Magna Charta in Griffin, but in context this reference is unanchored in the Constitution. 295 But the Edmunds-Bingham-Hoar reading ties "equal protection of the laws" directly to that Magna Charta
guarantee. As noted in the companion to this Article, Jeremy Bentham and G.W.H. Fletcher
specifically mention filing fees as denials of
"protection of the law. ' 29 6
A right to a remedy modeled on Magna Charta Chapter 40 may
also be an important limit on tort law reform. Thirty-seven states
have some form of "open courts" or "right to a remedy" provisions
restating Chapter 40.297 Some states have interpreted these provisions
See supra notes 136-44.
Griffin v. Illinois, 351 U.S. 12 (1956); Burns v. Ohio, 360 U.S. 252 (1959); Douglas v.
California, 372 U.S. 353 (1963).
295 Griffin, 351 U.S. at 16-17 (plurality opinion). Black noted only the similarity of that
pledge with the Due Process and Equal Protection Clauses, but took a strictly antidiscrimination
reading of equal protection: "In this tradition [following Magna Charta], our own constitutional
guaranties of due process and equal protection both call for procedures in criminal trials which
allow no invidious discriminations between persons and different groups of persons." Id. at 17.
296 See Green, supra note 3, at 69.
297 See ALA. CONST. of 1819, art. I, § 14; ALA. CONST. of 1861, art. I, § 14; ALA. CONST. of
293

294

1865, art. I, § 14; ALA. CONST. of 1868, art. I, § 15; ALA. CONST. of 1875, art I. § 14; ALA. CONST.
art. I, § 13; ARK. CONST. of 1868, art. I, § 10; ARK. CONST. art. II, § 13; CoLo. CONST. art. II, § 6;
CONN. CONST. of 1818, art. I, § 12; CONN. CONST. of 1955, art. I, § 12; CONN. CONST. art. I, § 10;
DEL. CONSr. of 1792, art. I, § 9; DEL. CONST. of 1831, art. I, § 9; DEL. CONST. art. I, § 9; FLA.
CONST. of 1838, art. I, § 9; FLA. CONST. of 1861, art. I, § 9; FLA. CONST. of 1865, art. I, § 9; FLA.
CONST. of 1885, Declaration of Rights, § 4; FLA. CONST. art. I, § 21; IDAHO CONST. art. I, § 18;
ILL. CONST. of 1818, art. VIII, § 12; ILL. CONST. of 1848, art. XIII, § 12; ILL. CONST. of 1870, art.
II, § 19; ILL. CONST. art. I, § 12; IND. CONST. of 1816, art. I, § 11; IND. CONST. art. I, § 12
(amended 1984); KAN. CONST. Bill of Rights, § 18; Ky. CONST. of 1792, art. XII, § 13; Ky.
CONST. of 1799, art. X, § 13; Ky. CONST. of 1850, art. XIII, § 15; Ky. CONsT. Bill of Rights, § 14;
LA. CONST. of 1864, art. 110; LA. CONST. of 1868, art. 10; ME. CONST. art. I, § 19 (amended
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to block certain sorts of tort reform. 298 A federal duty to supply a
1988); MD. CONST. of 1776, Declaration of Rights, art. XVII; MD. CONST. of 1851, Declaration of
Rights, art. 17; MD. CONST. of 1864, Declaration of Rigths, art. 19; MD. CONST. Declaration of
Rights, art. 19; MASS. CONST. Declaration of Rights, art. XI; MINN. CONST. of 1857, art. I, § 8;
MINN. CONST. art. I, § 8; Miss. CONST. of 1817, art. I, § 14; Miss. CONST. of 1832, art. I, § 14;
Miss. CONST. of 1868, art. I, § 28; Miss. CONST. art. III, § 24; Mo. CONST. art. I, § 14; MONT.
CONST. of 1889, art. 1I1,§ 6; MONT. CONST. art. I1, § 16; NEB. CONST. art. I, § 13 (amended 1996);
N.H. CONST. of 1784, pt. I, art. XIV; N.H. CONST. pt. I, art. XIV; N.C. CONST. of 1868, art. I,
§ 35; N.C. CONST. art. I, § 18; N.D. CONsT. of 1889, art. I, sec. 22; N.D. CONST. art. I, § 9; OHIO
CONST. of 1802, art. VIII, § 7; OHIO CONST. of 1851, art. I, § 16; OKLA. CONST. art. II, § 6; OR.
CONST. art. I, § 10; PA. CONST. of 1776, § 26; PA. CONST. of 1790, art. IX, § 11; PA. CONST. of
1838, art. IX, § 11; art. I, § 11; PA. CONST art. I, § 11; R.I. CONST. of 1842, art. I, § 5; R.I. CONST.
art. I, § 5; S.C. CONST. of 1868, art. I, § 15; S.C. CONST. of 1895, art. I, § 15; S.D. CONST. art. VI,
§ 20; TENN. CONST. art. I, § 17; TEX. CONST. of 1845, art. I, § 11; TEX. CONST. of 1866, art. I, § 11;
TEX. CONST. of 1869, art. I, § 11; TEX. CONST. art. I, § 13; UTAH CONST. art. I, § 11; VT. CONST.
ch. I, art. 4, § 28; W. VA. CONST. art. III, § 17; Wis. CONST. art. I, § 9; Wyo. CONST. art. I, § 8.
Arizona has a similar provision in ARIZ. CONST. art. 18, § 6 ("The right of action to recover

damages for injuries shall never be abrogated, and the amount recovered shall not be subject to
any statutory limitation."). Boswell v. Phoenix Newspapers, Inc., 730 P.2d 186 (Ariz. 1986), construed this provision to guarantee a remedy. See 730 P.2d at 195 ("Article 18, § 6 thus guarantees that those seeking a remedy are able 'to enforce [their claims] in court . . . without the
necessity of overcoming practically insurmountable defenses' constructed by legislative act." (citing Barrio v. San Manuel Div. Hosp. for Magma Copper Co., 692 P.2d 280, 285 (Ariz. 1984))).
Richardson v. Carnegie Library Rest., Inc., 763 P.2d 1153, 1161 (N.M. 1988), finds the right to a
remedy implicit in the state constitution.
298 For surveys of the approaches under these state provisions, see Tracy A. Thomas,
Restriction of Tort Remedies and the Constraintsof Due Process: The Right to an Adequate Remedy, 39 AKRON L. REV. 975 (2006); Daniel W. Halston, The Meaning of the Massachusetts "Open
Courts" Clause and Its Relevance to the Current Court Crisis, 88 MAss. L. REV. 122 (2004);
Thomas R. Phillips, C.J., Tex. Sup. Ct., The Constitutional Right to a Remedy, Address at the
Justice William J. Brennan Lecture on State Courts and Social Justice (Feb. 28, 2002), in 78
N.Y.U. L. REV. 1309 (2003); Jonathan M. Hoffman, Questions Before Answers: The Ongoing
Search to Understandthe Origins of the Open Courts Clause, 32 RUTGERS L.J. 1005 (2001); Shannon M. Roesler, Comment, The Kansas Remedy by Due Course of Law Provision: Defining a
Right to a Remedy, 47 U. KAN. L. REV. 655 (1999); William C. Koch, Jr., Reopening Tennessee's
Open Courts Clause: A HistoricalReconsiderationof Article!, Section 17 of the Tennessee Constitution, 27 U. MEM. L. REV. 333, 341 (1997); Jonathan M. Hoffman, By the Course of the Law:
The Origins of the Open Courts Clause of State Constitutions, 74 OR. L. REV. 1279, 1301 (1995);
David Schuman, The Right to a Remedy, 65 TEMP. L. REV. 1197 (1992); John H. Bauman, Remedies Provisions in State Constitutionsand the Proper Role of the State Courts, 26 WAKE FOREST
L. REV. 237 (1991).

For similar arguments based on the federal due process clause, see John C.P. Goldberg, The
ConstitutionalStatus of Tort Law: Due Process and the Right to a Law for the Redress of Wrongs,
115 YALE L.J. 524, 529 (2005) (arguing for "recognition of a right, grounded in the Fourteenth
Amendment's Due Process Clause, to a body of law that empowers individuals to seek redress
against persons who have wronged them .... [There is a] duty of each state to provide a law for
the redress of private wrongs .... [T]his right can and should be judicially enforced by establishing meaningful but capacious limits on the ways in which, and the reasons for which, legislatures
may undertake plaintiff-unfriendly tort reform."); Tracy A. Thomas, Ubi Jus, Ibi Remedium: The
Fundamental Right to a Remedy Under Due Process, 41 SAN DIEGO L. REV. 1633 (2004).
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remedy would be important either in states with relatively restrictive
interpretations of their clause or in states without such a provision.
C. Equality in the Provision of Law Enforcement
A great amount of litigation has challenged states' provision of
educational services on the basis of state constitutional duties to supply education. 299 Because the duty to supply the protection of the laws
is likewise a duty to supply law enforcement, a duty-to-protect Equal
Protection Clause would support very similar challenges to the funding of police services. One survey of the possibility of such challenges
concludes that "the most important factor in translating the education
litigation strategy into effective police protection reform is the identification of a textual basis for the claim." 3" The duty-to-protect Equal
Protection Clause would provide such a direct textual basis for a right
to law enforcement.
In rejecting a federal right to equal education funding, the
Supreme Court held in the 1973 case San Antonio Independent School
District v. Rodriguez, "[T]he key to discovering whether education is
'fundamental' is not to be found in comparisons of the relative societal
significance of education as opposed to subsistence or housing. Nor is
it to be found by weighing whether education is as important as the
right to travel. Rather, the answer lies in assessing whether there is a
right to education explicitly or implicitly guaranteed by the Constitution . . . . Education, of course, is not among the rights afforded
explicit protection under our Federal Constitution."30 ' The "protection of the laws," however, is such a right. Exhuming a literal duty of
equal protection could thus provide a powerful constitutional ground
to demand greater funding for police among minority communities.
There are, of course, many obstacles in the path of litigation to
reform the funding of police protection, just as in the case of education. Lawrence Rosenthal argues that the duty-to-protect reading of
Equal Protection Clause would probably be "judicially underenforced" even if adopted, because courts lack the expertise to make
299 See, e.g., Nina L. Pickering, Local Control vs. Poor Patrol: Can Discriminatory Police
Protection Be Remedied Through the Education Finance Litigation Model?, 86 B.U. L. REV. 741,
753-62 (2006) (summarizing history of education finance litigation).

300 Id. at 790.

301 San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 33-35 (1973).
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effective law-enforcement equal.30 2 The institutional inability of
courts to enforce a right to equal police protection, however, should
not obscure the duty of other constitutional actors to recognize it.
Besides equal funding, the equal provision of police services
requires police to respond appropriately to all victims. As Robin
West says, "the reluctance, delay, or outright refusal of some urban
police forces to enter high crime neighborhoods ... constitutes a literal withdrawal of the state's protection against violence, and hence
• ..is a violation of the guarantee of equal protection."3 °3 William
Stuntz has pointed out that a constitutional duty to protect means that
police bribery is a constitutional violation: "Discrimination against a
class of crime victims-failing to prosecute their victimizers-robs a
portion of the citizenry of the law's protection. So does a corrupt
police force that declines to enforce the law against criminals who pay
bribes. Both are the antithesis of the rule of law. Both are proper
objects of constitutional scrutiny." 3"
D.

Filling a Gap in Roe v. Wade

Part of the reasoning in Justice Blackmun's opinion for the Court
in Roe v. Wade assumes that if a fetus is a constitutional person, its
right to life would be protected directly by the Fourteenth Amendment; states would be obligated to protect the unborn just as they do
others.30 5 Justice Blackmun states, "[i]f this suggestion of [Fourteenth
Amendment fetal] personhood is established, the appellant's case, of
course, collapses, for the fetus' right to life would then be guaranteed
specifically by the Amendment.""3 6 The Court further argued that
302 See Lawrence Rosenthal, Policing and Equal Protection, 21 YALE L. & POL'Y REV. 53,
77-78 (2003):
[I]nstitutional concerns would counsel strongly toward deference even if a court were
persuaded that the Equal Protection Clause contains an affirmative guarantee of equally
effective protection from lawbreakers .... [T]hat kind of ruling does not mean that the
constitutional principles at stake do not exist; it only means that for institutional reasons,
the courts will not enforce them.
...[L]ike most other judicially underenforced norms, the obligation to provide equal
protection from lawbreakers depends primarily on the political branches of government
to give it meaning and substance.
303 Robin West, Toward an Abolitionist Interpretationof the Fourteenth Amendment, 94
W.VA. L. REV. 111, 141 (1991).
304 William J. Stuntz, The Political Constitution of CriminalJustice, 119 HARV. L. REV. 780,
836 (2006). For an application to judicial bribery, see infra note 341 and accompanying text.
305 Roe v. Wade, 410 U.S. 113, 156-57 (1973).
306 Id.
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Fourteenth Amendment personhood would require that abortion be
punished as much as any other killing of a person:
When Texas urges that a fetus is entitled to Fourteenth Amendment
protection as a person, it faces a dilemma. Neither in Texas nor in any
other State are all abortions prohibited. Despite broad proscription,
an exception always exists. The exception contained in [a Texas statute] for an abortion procured or attempted by medical advice for the
purpose of saving the life of the mother is typical. But if the fetus is a
person not to be deprived of life without due process of law, and if the
mother's condition is the sole determinant, does not the Texas excep30 7
tion appear to be out of line with the Amendment's command?
Private homicides, however, do not involve the state depriving a person of life; taken literally, Blackmun's passive-voice restatement of
the implications of Fourteenth Amendment personhood-that a person is "not to be deprived of life without due process of law"-dramatically broadens the Amendment to include a ban on private
violence. When one remembers that the Amendment has a stateaction requirement, it is not at all clear why constitutional personhood
for a human fetus would require the state to prohibit abortion.30 8
The duty-to-protect Equal Protection Clause, however, can fill
the gap in Roe's reasoning. If fetuses are persons within a state's
jurisdiction, then they are entitled to the protection of the laws, and
that means protection from violence. Additional issues remain, to be
sure. The Court does not consider self-defense justifications as a limit
on the scope of homicide laws or whether arguments like Judith Jarvis
Thomson's famous violinist counterexample 3 9 might warrant a right
to abortion, or lesser penalties for it, even in the face of fetal personhood. Further, it is not clear why states' practices should be dispositive in deciding the constitutional-personhood issue, especially for
a Court that does not regard states' practices as dispositive on whether
abortion may be prohibited. However, a duty-to-protect Equal Pro307 Id. at 157 n.54.
308 In the Court's defense, it is worth remembering that the Court wrote Roe
DeShaney, and that Justices Blackmun, Brennan, and Marshall from the Roe majority
sented in it. See DeShaney v. Winnebago County Dep't of Soc. Servs., 489 U.S. 189,
(1989) (Blackmun, J., dissenting) ("Poor Joshua!").
309 Judith Jarvis Thomson, A Defense of Abortion, 1 PHIL. & PUB. AFF. 47, 48-49

before
all dis212-13
(1971).
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tection Clause would establish the main constitutional duty that Roe
presupposes, contrary to ordinary state-action doctrine.
E.

Marital Rape Exemptions

Robin West argues compellingly that the marital rape exemption
represents a straightforward failure of the state to protect married
women against violence: "[T]he marital rape exemption .

.

. consti-

tutes as literal a modern withdrawal of the states' protection against
violent assault as did the states' failure to protect against murder during the heyday of Klan violence."3 Amos Dean explained the lack of
a marital rape exemption in 1866 by noting that married women, or
'
even prostitutes, are still "under the protection of the law."311
F. ProceduralInequalities Favoring Criminal or Tort Defendants
The government's argument in California's 1870 Brady case illustrates the difference that a duty to protect could make in the conduct
of criminal trials. The government argued compellingly that a raciallybased limit on admissible evidence prevented the state from protecting everyone equally.312 Protection of Chinese victims would be hampered immeasurably if Chinese testimony were generally inadmissible.
The point may be generalized. Inequalities in the administration of
criminal and civil justice-particularly inequalities that favor criminal
and civil defendants, and so impair the enforcement of the law and the
right of plaintiffs to a remedy when their rights are invaded-are a
literal denial of the equal protection of the laws.
It sounds odd to modern ears, perhaps, to think of the government in a criminal case having constitutional rights. But it was the
government that urged a duty-to-protect reading in Brady. Because
the government has a duty to redress all victims' injuries equally by
prosecuting offenders, rules that unduly favor criminal defendants are
therefore a core concern of the Equal Protection Clause. One example is the racially-based use of peremptory challenges by a criminal
defendant. The Court in Georgia v. McCollum,3 13 holding that the
310 West, supra note 303, at 140-41.
311 AMOS DEAN, PRINCIPLES OF MEDICAL JURISPRUDENCE 25 (New York, Banks, Gould &

Co. ed., 1850). See Green, supra note 3, at 52 (citing Dean).
312 People v. Brady, 40 Cal. 198, 201-02 (1870). See infra notes 248-52 and accompanying
text.
313 505 U.S. 42 (1992).
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peremptory-challenge rules of Batson v. Kentucky 314 apply to chal-

lenges by criminal defendants as well as challenges by prosecutors,
stated implausibly that such action by the criminal defendant amounts
to state action. 31 5 But on a duty-to-protect reading, it is easy to see
why racial procedural disparities in favor of criminal defendants are
unconstitutional: they prevent the government from supplying all vic-

tims with the equal "protection of the law." Victims from a racial
group that a criminal defendant is allowed to remove from a criminal

jury obviously receive an unequal share of the protection of the criminal law.

The same holds true for civil juries. A racially-gerrymandered
civil jury will tend to impair either the ability of a civil plaintiff to
receive an equally-administered remedy for the invasion of his

rights-a core component of the "protection of the law"-or equal
security and protection for the civil defendant's property. The similarly-strained civil-litigants-as-state-actors theory behind the applica316
tion of Batson to civil trials in Edmondson v. Leesville Concrete C0.
(on which McCollum relied) 317 is therefore similarly unnecessary. The
government's duty to supply the "protection of the laws" equally to all
civil litigants straightforwardly requires that civil juries be free from
engineered racial inequality, without any need to consider private
actors as somehow representing the state.
314 476 U.S. 79 (1986). As in Brady, the government was the party pushing for greater
Fourteenth Amendment rights in McCollum; the state petitioned the Court for relief from a prodefendant decision in the Georgia Supreme Court.
315 McCollum, 505 U.S. at 50-55. For the implausibility as a matter of state-action doctrine,
see id. at 62-63 (O'Connor, J., dissenting):
(The Court reaches the remarkable conclusion that criminal defendants being prosecuted
by the State act on behalf of their adversary when they exercise peremptory challenges
during jury selection ....[Olur cases do not compel this perverse result. To the contrary,
our decisions specifically establish that criminal defendants and their lawyers are not government actors when they perform traditional trial functions.).
See also id. at 64 (pointing out that a public defender is not a state actor for purposes of 42
U.S.C. § 1983); id. at 69-70 (Scalia, J., dissenting) (result is "terminally absurd: A criminal
defendant, in the process of defending himself against the state, is acting on behalf of the state.
Justice O'Connor demonstrates the sheer inanity of this proposition (in case the mere statement
of it does not suffice), and the contrived nature of the Court's justifications.").
316 500 U.S. 614 (1991).

317 See McCollum, 505 U.S. at 50-55 (relying extensively on Edmondson); id. at 59 (Rehnquist, C.J., concurring) ("Edmondson ...controls the disposition of this case); id. at 60 (Thomas,
J.,
concurring in judgment) ("Edmondson ...governs this case"); id. at 69 (Scalia, J., dissenting)
("I agree with the Court that its judgment follows logically from Edmondson ....").
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Other procedural inequalities favoring criminal defendants
would, of course, likewise prevent the equal supply of the protection
of the law. The racially-based jury nullification involved in the
Emmitt Till trials, for instance, was a paradigm denial of equal protection; allowing a defense counsel to express the hope to the jury that
"[e]very last Anglo-Saxon one of you.., has the courage to free these

men '318 is plainly failing to provide victims like Till the protection of
the law in an equal way.3 t9 This Article cannot, of course, supply a full
blueprint for ending pro-defendant racial disparities in the criminal
justice system, but will note merely that under the duty-to-protect
Equal Protection Clause, the concern is clearly one of constitutional
magnitude.
G.

ProsecutorialDiscretion

Current doctrine makes it very difficult for either victims or
defendants to complain about inequalities in the use of prosecutorial

discretion and the investigatory discretion of police. The leading case
establishing exceptionally wide bounds for such discretion, Wayte
from 1985, held that prosecutors could bring charges only in a tiny
fraction of cases where the law was violated.3 20 Only prosecutorial
318 Margaret M. Russell, Reopening The Emmett Till Case: Lessons And Challenges For
CriticalRace Practice,73 FORDHAM L. REV. 2101, 2119 & n.96 (2005) (quoting argument to jury
in trial of J.W. Milam and Roy Bryant, after which all-white jury acquitted after 67 minutes of
artificially-prolonged deliberation).
319 For a long catalog of other failures to protect black victims, see RANDALL KENNEDY,
RACE, CRIME, AND THE LAW 29-75 (1997) (chapter titled "Unequal Protection," though without
taking a specific position on the meaning of the Equal Protection Clause). The Mississippi
Supreme Court recently rejected an argument by Edgar Ray Killen, the "Mississippi Burning"
killer, that the failure to prosecute him closer to the time of the killings allowed the changed
racial attitudes to affect his trial. The Court said:
Killen would like us to take judicial notice that, had he been prosecuted in the 1960s, he
likely would have drawn an all-white jury, the members of which would probably have
been reluctant to convict a white man whose only crime was doing harm to a black man
(Chaney) and two white civil rights workers (Schwerner and Goodman). Stated another
way, Killen argues that-because of the low regard for the civil rights of African-Americans held by white juries and politicians in 1964-he was far less likely to have been
convicted in a 1964 trial.
Killen v. State, 958 So.2d 172, 191 (Miss. 2007). The Court added, "We cannot say Killen's
premise is inaccurate ..... Id.
320 Wayte v. United States, 470 U.S. 598, 607 (1985) (approving governmental policy of
prosecuting only a few hundred out of several hundred thousand non-registrants for the draft,
and only those who bring their cases to the attention of the government) ("[So long as the
prosecutor has probable cause to believe that the accused committed an offense defined by statute, the decision whether or not to prosecute, and what charge to file or bring before a grand
jury, generally rests entirely in his discretion." (quoting Bordenkircher v. Hayes, 434 U.S. 357,
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disparities driven by explicitly discriminatory purposes receive a remedy; prosecutors have no affirmative obligation to take care to enforce
the law evenhandedly.3 2'
However, as minimal as these rights of criminal defendants are,
they are greater by far than the rights of the victims of crime. Victims
whose cases are dropped by prosecutors, or whose cases are left
uninvestigated by police, have no recourse at all under current law.
There are no means by which victims can require that their assailants
be prosecuted, and no mechanisms that require prosecutors to make
sure that they protect all classes of victims equally. 322 Under Wayte,
criminal defendants have slight rights against deliberate prosecutorial
vindictiveness and malice, but crime victims lack any rights ensuring
that prosecutors devote proper energy and attention to their cases.
Further, standing rules would render such rights beyond judicial
power even if they did exist. As the Court put it in Linda R.S. in 1973,
denying standing to a mother who complained about the failure of
state law to enforce the child-support duties of fathers of illegitimate
children: "[A] citizen lacks standing to contest the policies of the
prosecuting authority when he himself is neither prosecuted nor
threatened with prosecution ....[I]n American jurisprudence at least,
interest in the prosecua private citizen lacks a judicially cognizable
' 323
tion or nonprosecution of another.
364 (1978))); see also United States v. Armstrong, 517 U.S. 456, 464 (1996) (requiring "clear
evidence" of misbehavior merely to obtain discovery regarding a selective prosecution claim).
321 Wayte, 470 U.S. at 609.
322 Compare The Confiscation Cases, 74 U.S. 454, 457 (1869) ("Public prosecutions, until
they come before the court to which they are returnable, are within the exclusive direction of the
district attorney, and even after they are entered in court, they are so far under his control that
he may enter a nolle prosequi at any time before the jury is empanelled for the trial of the case
), and
.....
United States v. Cox, 342 F.2d 167, 171 (5th Cir. 1965) ("It follows, as an incident of
the constitutional separation of powers, that the courts are not to interfere with the free exercise
of the discretionary powers of the attorneys of the United States in their control over criminal
prosecutions."), and United States v. Nixon, 418 U.S. 683, 693 (1974) ("[T]he Executive Branch
has exclusive authority and absolute discretion to decide whether to prosecute a case," citing
Cox), with Inmates of Attica Correctional Facility v. Rockefeller, 477 F.2d 375, 379-80 (2d Cir.
1973) (conceding that "serious questions are raised as to the protection of the civil rights and
physical security of a definable class of victims of crime and as to the fair administration of the
criminal justice system," but concluding that, nonetheless, "the manifold imponderables which
enter into the prosecutor's decision to prosecute or not to prosecute make the choice not readily
amenable to judicial supervision"), and id. at 379 ("[flederal courts have traditionally and, to
our knowledge, uniformly refrained from overturning, at the instance of a private person, discretionary decisions of federal prosecuting authorities not to prosecute persons regarding whom a
complaint of criminal conduct is made.").
323 Linda R.S. v. Richard D., 410 U.S. 614, 619 (1973).
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The Equal Protection Clause as understood by the Republicans
in 1871, however, was aimed precisely at the nonprosecution of the
Klan.3 24 Republicans perceived the failure or inability of the state to
convict Klansmen as the core evil targeted by the Clause.325 Indeed,
responding to the Court's broad assertion that nonprosecution is
never judicially cognizable, Justice White's dissent in Linda R.S.
makes the basic textual point behind the duty-to-protect reading of
equal protection: "Appellant, her daughter, and the children born out
of wedlock whom she is attempting to represent have all allegedly
been excluded intentionally from the class of persons protected by a
particular criminal law. They do not get the protection of the laws
3 26
that other women and children get.
Many other commentators have pointed out that the underenforcement of the criminal law is a particularly dire problem, one
inadequately addressed by current law. For instance, after his historical review, Randall Kennedy concludes that "the principal injury suffered by African-Americans in relation to criminal matters is not
overenforcement but underenforcement of the laws. ' 327 Alexandra
Natapoff likewise complains, "Underenforcement casts a long shadow
over the viability and legitimacy of our criminal system. Like overenforcement, rampant underenforcement makes the rule of law into a
democratic luxury; it renders full, fair, and balanced law enforcement
an experience limited to those who can bend the government to their
will. "328

If an entitlement to the evenhanded supply of the protection of
the law is to be taken seriously, one pressing need is for better information. Prosecutors and police generally collect no data at all about
which laws they enforce. William Stuntz explains:
324 See supra notes 88-105 and accompanying text.
325 Id.
326 Linda R.S., 410 U.S. at 620-21 (White, J., dissenting).
327 KENNEDY, supra note 319, at 19.
328 Alexandra Natapoff, Underenforcement, 75 FORDHAM L. REV. 1715, 1775 (2006); see
also id. at 1717-18:
Within certain communities or institutions-what I will call 'underenforcement zones'the state routinely and predictably fails to enforce the law to the detriment of vulnerable
residents. Police concede that they will not arrest certain sorts of perpetrators; many
victims expect that they will remain unprotected; and violators rest secure in the knowledge that their crimes are the sort that will go unpunished. This type of underenforcement deprives residents of personal and economic security, rendering calls to the police
futile or even dangerous and victimhood a routine fact of life.
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[N]o one knows how any given criminal statute is enforced in any
given state. Even in a single locality, only a few cops and a handful of
prosecutors may know .... The recent report on stops and frisks by
New York City police . . . is an almost unheard-of example of data

about what crimes police are enforcing and how serious the enforcement is. Comparable information about local prosecutors-which
statutes lead to prosecutions, in what sorts of cases, with what
results-does not exist anywhere.3" 9
Mandatory information gathering should therefore be a major component of any attempt to enforce a duty-to-protect Equal Protection
Clause. Mandatory disclosures have been effective in promoting better environmental behavior, and simply requiring police and prosecutors to publicize the extent to which they enforce the law would be
helpful, at the very least, in allowing the public to press for more evenhanded provision of the protection of the laws.3 3 °
Beyond the collection of better data, one way to implement a
duty of equal law enforcement would be to require that prosecutors
show that they are systematically enforcing the law. Stuntz has
suggested:
[A]ppellate courts should require that charged crimes be systematically enforced-in every criminal case, the government should be
forced to prove that in some number of factually similar cases, other
defendants have been convicted of the same crimes. In order to meet
that requirement, states would be forced to keep records of prosecu329 William Stuntz, The PathologicalPolitics of Criminal Law, 100 MICH. L. REV. 505, 522
(2001). See also Natapoff, supra note 328, at 1719-20 ("While there is a myriad of data regarding
the crimes that law enforcement chooses to pursue, much less information exists about crimes
for which police fail to make an arrest or for which prosecutors decline to bring charges.");
Joseph Goldstein, Police Discretion Not To Invoke The Criminal Process: Low-Visibility Decisions In The Administration Of Justice, 69 YALE L.J. 543, 543 (1960):
Police decisions not to invoke the criminal process . . . are generally of extremely low
visibility and consequently are seldom the subject of review. Yet an opportunity for
review and appraisal of non-enforcement decisions is essential to the functioning of the
rule of law in our system of criminal justice.
330 On environmental reporting, see Bradley C. Karkkainen, Information as Environmental
Regulation: TRI and Performance Benchmarking, Precursorto a New Paradigm?,89 GEO. L.J.
257 (2001); David W. Case, The Law and Economics of Environmental Information as Regulation, 31 ENVrL. L. REP. 10773 (2001); David W. Case, Corporate Environmental Reporting as
Informational Regulation: A Law and Economics Perspective, 76 U. COLO. L. REV. 379 (2005).
On the analogy between environmental and criminal-justice-system data-keeping requirements,
see Stuntz, supra note 304, at 828.
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tions, crimes charged, and fact patterns-useful information for
lawmakers designing criminal codes. 3
While it is difficult to say that such a particular requirement is constitutionally mandated, legislators attending to their constitutional obligations should consider such measures.
A particular problem in requiring that prosecutors more systematically enforce the criminal law is that the people in a position to
complain about the behavior of prosecutors-criminal defendantsare not the ones who are denied the protection of the laws. For
instance, in McCleskey v. Kemp, data showed that the race of a murder victim was a critical factor in determining whether prosecutors
would seek and obtain a death penalty. 332 But the capital defendant
who asserted the claim, McCleskey, was not the proper one to complain about that disparity. Rather, the black victims whose crimes
received less than their fair share of the criminal justice system's
attention were the proper ones to complain. But under Linda R.S.,
those victims are unable to press for a more evenhanded application
of the death penalty.
One response might be to revise Linda R.S. and allow some form
of review of prosecutorial non-prosecution discretions. Another possible approach would be to give criminal defendants like McCleskey
rights to prosecutorial evenhandedness for the purpose of vindicating
the rights of others, much as the Fourth Amendment exclusionary rule
does. Guilty defendants whose convictions are supported by unconstitutionally-obtained evidence go free, while innocent people burdened
with unconstitutional action must overcome qualified immunity in
order to receive redress. The idea is that innocent people will also
benefit if the exclusionary rule causes police to misbehave unconstitutionally less often. Similarly, defendants like McCleskey might be
given the ability to assert a right to the racially evenhanded enforcement of the law in the hope that black victims of crime will receive the
protection of the law in other cases.
The administrative concerns that motivate cases like Wayte and
Linda R.S., however, are real. It would be extraordinarily difficult for
judges to ensure in any meaningful way that everyone receives the
331 Stuntz, supra note 304, at 836.
332 McCleskey v. Kemp, 481 U.S. 279, 287 (1987) ("[E]ven after taking account of 39 nonracial variables, defendants charged with killing white victims were 4.3 times as likely to receive a
death sentence as defendants charged with killing blacks.").

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:2

protection of the laws evenhandedly. It is possible that this element of
a constitutional right against the underenforcement of the criminal
law is itself doomed to be underenforced. But legislatures and executive agencies can move much further in the direction of more systematic enforcement of the laws than they have.
H.

FederalPower & Morrison

The Republican theory behind the Civil Rights Act of 1871 was
that "protection of the laws" was a discrete entitlement that the federal government had the power to supply if states did not.3 33 If states
failed to remedy private violence, then the federal government could
act. The problem addressed in United States v. Morrison334-the failure to give adequate remedies to female victims of violence-therefore lies at the core of the Equal Protection Clause. The dissenters'
claims in Morrison on behalf of the Commerce Power 335 or the suggestion that private remedies can enforce a norm violated by state officials 336 fail to make the strongest claim on behalf of a federal law
supplying remedies against violence. If the federal remedy represents
an appropriate minimum component of "the protection of the laws,"
Congress has the power to require that states provide a remedy for
under-remedied violence.
Part I of this Article argued that the holdings in Harris and the
Civil Rights Cases are consistent with a duty-to-protect Equal Protection Clause. Harris holds, not that the Equal Protection Clause does
not impose a positive duty to protect on states, but that Congress must
provide for an individualized determination of a constitutional breach
before supplying a particular remedy.337 Likewise, the Civil Rights
Cases hold, not that common-carrier rights are not privileges of citizens, but that Congress cannot undertake to secure them without an
individualized showing that states have failed to provide them.338
333 See supra Part I.B.5. and accompanying notes.
334 529 U.S. 598 (2000) (striking down civil remedy of Violence Against Women Act).
335 Id. at 628-55 (Souter, J., joined by Stevens, Ginsburg, and Breyer, JJ., dissenting).
336 Id. at 664-66 (Breyer, J., joined by Stevens, J., dissenting).
337 See supra notes 162-64 and accompanying text.
338 The Civil Rights Cases, 109 U.S. 3, 19 (1883) ("We have discussed the question
presented by the law on the assumption that the right to enjoy equal accommodations and privileges in all inns, public conveyances, and places of public amusement, is one of the essential
rights of the citizen which no state can abridge or interfere with. Whether it is or not is a different question .... ").
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Only a slight change in the operation of the Violence Against
Women Act would be required in order to satisfy the Harris-Civil
Rights Cases restriction on Section Five power. Rather than allowing
for an immediate remedy in federal court, Congress could instead
require state courts to supply such a remedy, with review in the
Supreme Court (or a lower federal court, Rooker-Feldman doctrine
notwithstanding3 39 ) if the state court fails to supply the remedy.
Under that procedure, federal judicial power would only be exercised
if a state failed through its courts to vindicate the federal right in a
particular case. An individualized failure by the state to secure the
relevant constitutional right would then precede any federal intervention. As explained above, Washington-Arlington Heights subjective
motivation would not be critical under a duty-to-protect Equal Protection Clause. If Congress is correct that particular remedies are part of
"the protection of the laws," federal courts may properly intervene to
supply the missing protection whenever a state court fails to give those
remedies to the appropriate victims, no matter the court's
motivations.
L

Bribery

Federal prohibitions on bribery that involves the administration
of the law can find a more secure basis as provisions to enforce a dutyto-protect Equal Protection Clause. Currently, prosecutions under 18
U.S.C. § 666 require a nexus to federal spending.34 ° But because judicial bribery, like bribery of the police, denies the equal supply of
redress to tort plaintiffs, Congress is well within its Section Five powers to prosecute those who seek to bribe state judges. Such a basis for
federal jurisdiction is more sensible than the small bits of federal
34
money that may be involved in some way with a state judge. '

339 See Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923); D.C. Court of Appeals v. Feldman, 460 U.S. 462 (1983) (holding that lower federal courts besides the Supreme Court have no
jurisdiction to review state court decisions without specific statutory authorization).
340 18 U.S.C. § 666(b) (2006) (organization must receive over $10,000 in federal money for
bribery to be covered).
341 Cf. Motion to Dismiss Counts 2, 3 & 4 of the Indictment With Combined Memorandum
Of Law at 13-18, United States v. Scruggs, 2008 WL 471637 (N.D. Miss. Feb. 11, 2008) (arguing
that application of 18 U.S.C. § 666 to judicial bribery is unconstitutional if sufficiently attenuated
from federal spending).
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CONCLUSION

"[N]or [shall any State] deny to any person within its jurisdiction
the equal protection of the laws" expresses in its historical context an
entitlement to the protection of the law-that is, an entitlement to law
enforcement and remedies for the invasion of one's rights. The companion to this Article explains why that reading fits best with the allegiance-for-protection contractual tradition and with historic usage of
"protection of the laws. 3 42 This Article shows that it agrees with the
earliest careful examinations of the constitutional language and
explains the framers' intention to give freedmen the privileges of citizens, not merely the rights of aliens. Though early interpreters generally understood the Equal Protection Clause properly, the Privileges
or Immunities Clause-sized vacuum left by Slaughterhouse sucked the
interpretation of the Equal Protection Clause away from its original
textually expressed sense. If the Privileges or Immunities Clause were
once again to bear its proper share of the constitutional load, the
Equal Protection Clause could return to service in its important original job.

342

Green, supra note 3, at 34-71.

