ASSOCIATION SPEAKS LOUDER THAN WORDS:
REAFFIRMING STUDENTS' RIGHT TO EXPRESSIVE ASSOCIATION

Charles Morris*

INTRODUCTION

Imagine that a rash of anti-Semitic vandalism erupts across a Los
Angeles suburb. Distraught, three Jewish seniors at the local public
high school propose a Jewish Student Union to commune with fellow
believers, celebrate their common background, and educate the student body about their heritage. The club invites all students to its
scheduled meetings, and the group's efforts are largely successful until
one day, a group of anti-Semitic bullies decide to join the Jewish Student Union solely to harass the Jewish students and weaken the club's
message. The club's governing board wishes to exclude the interlopers but school policy and state law dictate that the club may not
exclude students because of their religious beliefs; school officials give
the club the choice to accept the new students or disband.
Seeking to vindicate their rights, the Jewish students' parents
retain a lawyer and sue the school district, alleging violations of their
First Amendment rights and the Equal Access Act, a federal law that
prohibits denying access to student religious organizations. The students argue that the school's ultimatum violates their First Amendment right to associate with like-minded persons. School officials
reply that the group's exclusionary membership criteria violate school
policy and should not receive protection. The court rules in the school
district's favor and orders the students either to accept the new members or cease to exist. The students and their parents are incredulous
that a judge would use the very law designed to guarantee their freedom to convene religiously on school property to take those freedoms
away.
While this hypothetical situation may seem whimsical, it is not
far-fetched under the Ninth Circuit's current jurisprudence. Despite
recent Supreme Court precedent supporting the students' argument,
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in Truth v. Kent School District, the Ninth Circuit held that state and
local regulations may supersede a group's First Amendment right to
expressive association as long as the regulations are content-neutral.1
Part I of this Note summarizes the legal background of the First
Amendment right to expressive association and the passage of the
Equal Access Act. Part II briefly details Truth's facts and the Ninth
Circuit's reasoning. Finally, Part III analyzes the inconsistency of
Truth's content-neutrality approach in light of the Supreme Court's
expressive association jurisprudence and the Equal Access Act's fundamental purpose.2
I.

BACKGROUND

States have the constitutional authority to enact legislation
prohibiting invidious discrimination.' But when does this interest outweigh citizens' First Amendment rights to freely associate with likeminded persons? Public schools have always faced a unique tension
between preserving students' First Amendment rights and the schools'
interest in maintaining orderly school environments.4 Consequently,
school officials have significant authority to craft anti-discrimination
policies when administering extracurricular programs and clubs.
However, these policies implicate the First Amendment right to free
speech when a group excludes potential members to foster a group's
shared interest in particular speech.5 Similarly, the Establishment
Clause may also forbid students from exercising religious rights in par1 Boy Scouts of Am. v. Dale, 530 U.S. 640, 655-59 (2000); Hurley v. Irish-Am. Gay, Lesbian
& Bisexual Group of Boston, 515 U.S. 557, 573-81 (1995).
2 Truth v. Kent Sch. Dist., 524 F.3d 957, 969-71 (9th Cir. 2008), opinion amended and superseded by Truth v. Kent Sch. Dist., 542 F.3d 634 (9th Cir. 2008). When this Note was sent to press,
the original 2008 Truth opinion was the relevant authority. Moreover, because the court's most
recent opinion focuses primarily on the plaintiff's standing and not its First Amendment analysis,
the amendments in the most recent opinion are not germane to this Note's argument. Thus, all
subsequent citations are to the original 2008 Truth case, Truth v. Kent Sch. Dist., 524 F.3d 957
(9th Cir. 2008).
3 Dale, 462 U.S. at 648; Roberts v. United States Jaycees, 468 U.S. 609, 623 (1984) ("The
right to associate for expressive purposes is not, however, absolute. Infringements on that right
may be justified by regulations adopted to serve compelling state interests, unrelated to the
suppression of ideas, that cannot be achieved through means significantly less restrictive of associational freedoms.").
4 See generally Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1968).
5 See generally William P. Marshall, Discriminationand the Right of Association, 81 Nw. U.
L. REv. 68, 78-80, 90-91 (1986).
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ticular circumstances. 6 Although both the Supreme Court and Congress affirmed students' right to form religious organizations whose
membership criteria exclude persons with incompatible beliefs, the
Ninth Circuit changed course, holding that students in such a group
could not exclude others by requiring all prospective officers to sign a
statement of faith, demonstrating their commitment to Christian
principles.7
To understand the rationale behind the Supreme Court's expressive association standard and the Equal Access Act, one must
examine the historical tension between individuals' and groups' First
Amendment rights and the government's interests in prohibiting
invidious discrimination and not "establishing" religion. This Part will
focus on the Supreme Court's First Amendment expressive association jurisprudence, its Establishment Clause jurisprudence, and Congress's contribution to religious liberties-the Equal Access Act.
The First Amendment Right to Expressive Association

A.

Although not enumerated in the Constitution, the Supreme
Court has declared the freedom of association a fundamental right
tied to freedom of speech.8 The Constitution grants two unique rights
to freedom of association. The first-freedom of intimate association-reaffirms the basic human right to participate in certain intimate human relationships.9 The second-freedom of expressive
association-is the right to associate with others for the purpose of
engaging in First Amendment-protected activities.1" Correlative to
the First Amendment's freedom of expressive association is the principle that persons may express themselves by disassociating from
Bd. of Educ. of Westside Cmty. Schs. v. Mergens, 496 U.S. 226, 232-34 (1990).
7 Truth, 524 F.3d at 969-71.
8 NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958) ("[F]reedom to engage in
association for the advancement of beliefs and ideas is an inseparable aspect of the 'liberty'
assured by the Due Process Clause of the Fourteenth Amendment, which embraces freedom of
speech."); see also Abood v. Detroit Bd. of Educ., 431 U.S. 209, 234-35 (1977).
9 Roberts v. United States Jaycees, 468 U.S. 609, 618-21 (1984); Angstadt ex rel. Angstadt v.
Midd-West Sch. Dist., 286 F. Supp. 2d 436, 440 (M.D. Pa. 2003), orderaffd, 377 F.3d 338 (3d Cir.
2004).
10 Roberts, 468 U.S. at 618-21; U.S. CONST. amend. I, cl. 2 ("Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances."). For a detailed discussion of groups'
rights to expressive association, see Erwin Chemerinsky & Catherine Fisk, The Expressive Interest of Associations, 9 WM. & MARY BILL RTS. J. 595 (2001).
6

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:1

others, a sort of expressive disassociation. 1 Recognizing this funda-

mental right, the Supreme Court and lower courts have consistently
held that organizations may exclude potential members whose ideologies and values are fundamentally opposed to the groups' collective
ideology and values.' 2

Determining when association has expressive meaning is not
always easy. Generally, the Supreme Court has extended the freedom
in cases involving interests such as speech, voting, and religion. 3 The

Court typically has declined to extend protection of freedom of association in instances not implicating constitutional rights. 4
Even more difficult than determining when association has
expressive meaning is determining when discriminating against others
is essential to a group's expressive message. The Supreme Court's

expressive association jurisprudence suggests that if a person's membership in a group would necessarily distort the group's common message or undermine its key principles, the group may exclude that

person.15
1.

Tension Between the Right to Expressive Association and the
State's Interest in Combating Discrimination

Even though groups have an interest in expressing their message
through association, the state's interest in preventing invidious discrimination is often at odds with group interests.16 To further its interest, a state may enact laws prohibiting discrimination, even though
these laws may restrict its citizens' right to expressive association.

7

11 Boy Scouts of Am. v. Dale, 530 U.S. 640, 647-48 (2000).
12 Id. at 655-59; Hurley v. Irish-Am. Gay, Lesbian & Bisexual Group of Boston, 515 U.S.
557, 574-75 (1995).
13 Patterson, 357 U.S. at 460-63 (speech); Democratic Party of the United States v. Wisconsin ex rel. La Follette, 450 U.S. 107, 123-26 (1980) (voting); Communist Party of Indiana v.
Whitcomb, 414 U.S. 441, 446-48 (1974) (politics).
14 City of Dallas v. Stanglin, 490 U.S. 19, 23-25 (1989) (upholding city ordinance prohibiting
adults from entering teenage dance clubs).
15 Compare Democratic Party, 450 U.S. at 123-26 (permitting state Democratic party to
exclude non-Democrats from party functions), and Hurley, 515 U.S. at 574-75 (permitting
parade organizers to exclude sexually-themed group from parade expressing "traditional ...
social values"), with Roberts, 468 U.S. at 612 (prohibiting men's community service organization
from excluding women), and Bd. of Dirs. of Rotary Int'l v. Rotary Club of Duarte, 481 U.S. 537,
548-50 (1987) (prohibiting community service organization from excluding women, as admitting
women would not hamper existing members' ability to carry out group's purpose).
16 Chemerinsky & Fisk, supra note 10, at 595.
17 Id. All fifty states and the District of Columbia have statutes prohibiting discrimination
based on race, religious belief, or nationality. Many states' anti-discrimination laws are even
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This does not, however, mean that a state may suspend the right to
expressive association whenever a citizen suffers discrimination; the
freedom of expressive association will protect a group's right to discriminate where discrimination is essential to the group's expressive

activity."'
The Supreme Court recently considered this tension between
expressive association and the state's interest in preventing certain
forms of discrimination in two cases. In Hurley v. Irish-American
Gay, Lesbian & Bisexual Group of Boston, the Court considered
whether a Massachusetts law prohibiting discrimination in public
accommodations violated the First Amendment as applied to a group
that sought to exclude a gay and lesbian group from its St. Patrick's
Day Parade. 9 The parade's organizers sought to prevent a gay pride
group from marching in a public St. Patrick's Day parade and argued
that including them would fundamentally contradict the organizers'
message of traditional family values.20 Justice Souter, for the unani-

mous Court, reasoned that because the St. Patrick's Day parade
expressed "traditional religious and social values," including a gay
pride group would effectively force the promoters to endorse the
more comprehensive, prohibiting discrimination based on age, sex, and sexual orientation.
Additionally, many state anti-discrimination laws have been held to apply to private organizations and governmental entities alike. See Nan D. Hunter, Accommodating the Public Sphere:
Beyond the Market Model, 85 MINN. L. REV. 1951 (2001).
18 Chemerinsky & Fisk, supra note 10, at 595; see generally Hurley, 515 U.S. at 574-75
(holding parade organizer's exclusion of gay pride group from St. Patrick's Day parade was
essential to organizer's expressive speech because group's sexual theme was contrary to organizer's "traditional religious and social values"); Democratic Party, 450 U.S. at 123-26 (holding
Democratic Party's exclusion of Republicans and other non-Democrats was essential to Party's
expressive activity).
19 Hurley, 515 U.S. at 560-66; MASs. GEN. LAWS ANN. ch. 272, § 98 (West 2008):
Whoever makes any distinction, discrimination or restriction on account of race, color,
religious creed, national origin, sex, sexual orientation, which shall not include persons
whose sexual orientation involves minor children as the sex object, deafness, blindness or
any physical or mental disability or ancestry relative to the admission of any person to, or
his treatment in any place of public accommodation, resort or amusement .... or whoever aids or incites such distinction, discrimination or restriction, shall be punished by a
fine of not more than twenty-five hundred dollars or by imprisonment for not more than
one year, or both, and shall be liable to any person aggrieved thereby for such damages as
are enumerated in section five of chapter one hundred and fifty-one B .... All persons
shall have the right to the full and equal accommodations, advantages, facilities and privileges of any place of public accommodation, resort or amusement subject only to the
conditions and limitations established by law and applicable to all persons. This right is
recognized and declared to be a civil right.
20 Hurley, 515 U.S. at 560-75.
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group's message, hindering the parade organizers' free speech.21
Thus, the Court held the Massachusetts law unconstitutional as
applied, declaring the state could not force the parade organizers to
contradict the
include a group whose message would fundamentally
22
convey.
to
wished
organizers
the
message
Five years after Hurley, the Court reaffirmed the right to expressive association by finding that freedom of association implicitly protects a group's right to exclude in Boy Scouts of America v. Dale.23 In
Dale, a gay scoutmaster who had been expelled from the Boy Scouts
of America after Scout officials learned that he was the co-president
of a college Gay/Lesbian Alliance sued the Boy Scouts under a New
Jersey statute prohibiting discrimination in public accommodations.24
The Boy Scouts argued that including the scoutmaster would undermine the group's right to expressive association. 21 Chief Justice Rehnquist, for the majority, reasoned that although the Boy Scouts' mission
statement, handbook, and oath yielded no express position regarding
sexuality, the oath's command that members be "morally straight"
supported the Boy Scouts' claim that homosexuality is inconsistent
with the group's expressive message.26 Thus, the Court found the statute unconstitutional as applied.27
2.

Expressive Speech in Public Schools

The boundary between individuals' and groups' rights to expressive association becomes murky in a public school setting. Though the
Court has consistently recognized that students do not "shed their
21 Id.; but see Roberts v. United States Jaycees, 468 U.S. 609 (1984) (holding that state's
compelling interest in fighting invidious discrimination against women justified ordering a young
men's civic and service organization to admit women).
22 Hurley, 515 U.S. at 580-81.
23 Boy Scouts of Am. v. Dale, 530 U.S. 640, 645 (2000).
24 Dale, 530 U.S. at 644-45; N.J. STAT. ANN. §§ 10:5-4, 5-5 (West 1992):

All persons shall have the opportunity to obtain employment, and to obtain all the
accommodations, advantages, facilities, and privileges of any place of public accommodation, publicly assisted housing accommodation, and other real property without discrimination because of race, creed, color, national origin, ancestry, age, marital status,
affectional or sexual orientation, familial status, disability, nationality, sex, gender identity
or expression or source of lawful income used for rental or mortgage payments, subject
only to conditions and limitations applicable alike to all persons. This opportunity is recognized as and declared to be a civil right.
25 Dale, 530 U.S. at 645-46.
26 Id.

at 649-54.

27 Id. at 648-59.
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First Amendment rights at the schoolhouse gate, '28 students' speech
may not disrupt the school's educational mission.29 In Tinker v. Des
Moines Independent Community School District, the Supreme Court
held that school officials could not forbid students from wearing black
armbands to protest the Vietnam War and encouraging other students
to join their cause.3" Finding nothing in the trial record to suggest that
the students' actions were disruptive, the Court established the venerable rule that "student speech may not be suppressed unless school
officials reasonably conclude that it materially and substantially disrupts the work and discipline of the school."3 1 Therefore, because the
students' speech did not infringe on the other students' right to a safe
and orderly educational environment, the school could not stifle the
students' speech.
While the speech in Tinker was benign, Morse v. Frederick featured more colorful speech that the Supreme Court found ultimately
disruptive and thus unprotected by the First Amendment. In Morse,
at a school sanctioned and supervised event, a high school principal
saw a group of students unfurl a banner reading "BONG HITS 4
JESUS," which the principal recognized as promoting marijuana use.32
In accordance with school policy prohibiting the display of such
messages, the principal ordered the students to remove the banner.3 3
When student Joseph Frederick refused, the principal confiscated the
banner and suspended him for advocating illegal drug use in violation
of school policy. 34 Frederick sued the principal, alleging his suspension for displaying the banner violated his First Amendment right to
free speech. Writing for the majority, Chief Justice Roberts held
that because deterring teenage drug use is an important, if not a com28

See generally Morse v. Frederick, 127 S.Ct. 2618 (2007); Bd. of Educ. of Indep. Sch. Dist.

No. 92 v. Earls, 536 U.S. 822 (2002); Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646 (1995); New
Jersey v. T.L.O., 469 U.S. 325 (1985).
29 See generally Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 682 (1986) ("[T]he constitutional rights of students in public school are not automatically coextensive with the rights of
adults in other settings."); Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988); Epperson v.
Arkansas, 393 U.S. 97, 104 (1968); Meyer v. Nebraska, 262 U.S. 390 (1923).
30 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 514 (1968).
31

Id. at 513.

32

Morse, 127 S.Ct. at 2621.

33

Id.

Id. at 2621-23. Juneau School Board Policy No. 5520 states: "The Board specifically prohibits any assembly or public expression that ... advocates the use of substances that are illegal
to minors .... Id. at 2623.
35 Id. at 2620-21.
34
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pelling, interest,3 6 Frederick's banner hindered the school's anti-drug
37
efforts and therefore did not enjoy First Amendment protection.
B.

The Establishment Clause and the Equal Access Act
The First Amendment's Establishment Clause provides that

neither the federal nor state governments can promote or affiliate
itself with any religious doctrine or organization or prefer any religion
over another.3 8 In Lemon v. Kurtzman, the Supreme Court posited a

three-part test to determine if a statute or regulation passes muster
under the Establishment Clause.3 9 First, the statute must advance a
secular legislative purpose; second, its primary effect must neither
advance nor inhibit religion; finally, the statute must not foster an
"excessive government entanglement with religion."4

Although the

Lemon test's first element is relatively straightforward, applying its
two remaining elements is very situation-specific. Because the second
two elements must be decided on a case-by-case basis, many school
administrators chose to summarily deny school religious groups recog-

nition rather than risk violating the Establishment Clause.4 1 Congress
passed the Equal Access Act to prevent such categorical denials.
Widmar v. Vincent illustrates the environment that necessitated the
Equal Access Act, and Board of Education v. Mergens illustrates the

Act's results.
36 See Vernonia School Dist. 47J v. Acton, 515 U.S. 646, 655-56 (1995).
37 Morse, 127 S. Ct. at 2627-29.
38 U.S. CONST. amend. I, cl.1 ("Congress shall make no law respecting an establishment of
religion .... ). The Establishment Clause is applicable to the states through the Fourteenth
Amendment. See generally Board of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet, 512 U.S.
697, 714 (1994); County of Allegheny v. ACLU, Greater Pittsburgh Chapter, 492 U.S. 573, 593
(1989); Larson v. Valente, 456 U.S. 228, 244 (1982); Widmar v. Vincent, 454 U.S. 263, 278 (1981).
39 Lemon v. Kurtzman, 403 U.S. 602, 612 (1971); see also Walz v. Tax Comm'n of N.Y., 397
U.S. 664, 668 (1970).
40 Compare Lemon, 403 U.S. at 612 (declaring unconstitutional a Rhode Island statute
authorizing the state to supplement parochial school teachers' salary with state funds because
state officials' examination of the schools' records in order to determine how much of its total
expenditures were attributable to secular education versus religious activity constitutes excessive
entanglement), with Walz, 397 U.S. 664 (upholding property tax exemptions to religious organizations because the government was to exercise no discretion in deciding which organizations
were exempt).
41 S.REP.No. 98-357, at 6 (1983), reprinted in 1984 U.S.C.C.A.N. 2348, 2352; see generally
Widmar v. Vincent, 454 U.S. 263 (1981).
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1.

Widmar v. Vincent

In Widmar v. Vincent, the Supreme Court struck down a state
university's regulation prohibiting the use of university buildings "for
purposes of religious worship or religious teaching."4 2 In this case, a
religious group called "Cornerstone" regularly sought and received
permission to hold meetings in University of Missouri facilities for
four years. 43 Cornerstone's on-campus meetings included hymns,
prayers, and bible studies, until 1977, when school administrators
denied Cornerstone access to campus facilities under a campus regulation prohibiting the use of school facilities for "religious worship or
Eleven Cornerstone members sued the university
. . . teaching."
alleging the regulation violated their rights to free exercise of religion,
equal protection, and free speech, to which the university argued the
Establishment Clause required the regulation.45
Applying the Lemon test, the majority held that the university
misconstrued the Establishment Clause's requirements. 46 Because
university facilities were already available to secular groups, allowing
Cornerstone to hold meetings in university facilities would not
"advance" religion; the religious group would share the same privileges as secular groups. 47 Thus, the Court held the university's exclusion of Cornerstone inappropriate "under applicable constitutional
standards. 48 The Court, however, reasserted school officials' rights to
establish reasonable time, place, and manner regulations.4 9 Addition42

Widmar, 454 U.S. at 265.

43

Id.

44 Id. ("No University buildings or grounds (except chapels as herein provided) may be

used for purposes of religious worship or religious teaching by either student or nonstudent
groups .... The general prohibition against use of University buildings and grounds for religious worship or religious teaching is a policy required, in the opinion of The Board of Curators,
by the Constitution and laws of the State and is not open to any other construction. No regulations shall be interpreted to forbid the offering of prayer or other appropriate recognition of
religion at public functions held in University facilities .....
45 Id. at 266.
46 Lemon v. Kurtzman, 403 U.S. 602, 606 (1971).
47 Widmar, 454 U.S. at 273.
48 Id. at 276.
49 Id. ("Our holding in this case in no way undermines the capacity of the University to
establish reasonable time, place, and manner regulations. Nor do we question the right of the
University to make academic judgments as to how best to allocate scarce resources or "to determine for itself on academic grounds who may teach, what may be taught, how it shall be taught,
and who may be admitted to study." Finally, we affirm the continuing validity of cases ... that
recognize a University's right to exclude even First Amendment activities that violate reasonable
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ally, as the facts referred to a college setting, the opinion did not mention the effect of its holding on secondary school students.
2.

The Equal Access Act

Seizing on Widmar's time, place, and manner holding and its
silence regarding secondary school students, school districts nationwide instituted inconsistent policies regarding students' religious
rights.5" This uncertainty led some school administrators ironically to
put prior restraints on students' religious speech while simultaneously
painting the state as religion's foe.51 In the post-Widmar purgatory,
some school districts banned student religious clubs, cancelled student
community service activities, including dances to benefit the American Cancer Society, forbade students to pray together in cars parked
on school property, and even banned students from carrying bibles on
school property; other school districts did not impose such restraints.52
Given the disparity across the country in school policies regarding
religious meetings on school property, Congress found an "overwhelming need for legislation" and passed the Equal Access Act to
reverse Widmar's unintended consequences.53 The Act makes it
unlawful:
for any public secondary school which receives Federal financial assistance and which has a limited open forum to deny equal access or a
fair opportunity to, or discriminate against, any students who wish to
conduct a meeting within that limited open forum on the basis of the
religious, political, philosophical, or other content of the speech at
such meetings.54
3.

The Equal Access Act Survives Judicial Scrutiny

In Board of Education v. Mergens, the Supreme Court had the
opportunity to consider the Act's constitutionality, both facially and
as applied to a student religious club at a Nebraska high school.5 In
campus rules or substantially interfere with the opportunity of other students to obtain an
education.").
50 S. REP.No. 98-357, at 6 (1983), reprinted in 1984 U.S.C.C.A.N. 2348, 2352.
51ld.
52 Id.

53 Id. at 20.
54 20 U.S.C. § 4071(a).
55 Bd. of Educ. of Westside Cmty. Schs. v. Mergens, 496 U.S. 226, 232-34 (1990).
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Mergens, a Christian student organization that had been denied recognition sued the school board after school officials declared that official
faculty sponsorship, as required by school policy, would violate the
Establishment Clause. 6 The students alleged that the school board's
ruling violated the Equal Access Act, as well as their First and Fourteenth Amendment rights to freedom of speech, association, and the
free exercise of religion." In its reply, the school district argued that
the Act violated the Establishment Clause as applied because schoolsponsored student activities are an integral part of its educational mission, official recognition of respondents' proposed club would effectively incorporate religious activities, and facially, because the Act has
8
the primary effect of advancing religion.1
The Court quickly dispensed with the school board's facial challenge-that the Act unconstitutionally advanced religion-relying on
the "crucial difference between government speech endorsing religion,
which the Establishment Clause forbids, and private speech endorsing
religion, which the Speech and Free Exercise Clauses protect."5 9 To
the board's as-applied challenge-that requiring a faculty sponsor
charged with monitoring the group's activities would entangle the government in day-to-day surveillance of religion-the Court noted that
the Act expressly prohibits faculty monitors from participating at any
religious meetings, as well as prohibiting schools from sponsoring such
meetings.6 ° Consequently, the Court held the Act constitutional, both
facially and as-applied.
Taken collectively, Widmar, Mergens, and the Equal Access Act
evince the Supreme Court and Congress's collective intent to protect
public school students' right to assemble for religious purposes.
D. A Preview of Things to Come?: The Second and Seventh
Circuits Consider Students' Rights to Expressive
Association in Hsu and Walker
Before the Ninth Circuit decision in Truth, several federal courts
held that students in public high schools could employ discriminatory
membership criteria when the discrimination was necessary to further
Id.
57 Id.
58 Id. at 247-48.
56

59 Id. at 249.

60 Id. at 252-53; Equal Access Act, 20 U.S.C. §§ 4071(c)(2), (3) and (5).
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a group's expressive message. In these cases, the Second and Seventh
Circuits each held that student groups in public schools could discriminate by excluding certain persons who would undermine a group's
expressive message.
1.

Hsu v. Roslyn Union Free School District No. 3

In Hsu v. Roslyn Union Free School District No. 3, the Second
Circuit considered whether the Equal Access Act, in light of a school
board's anti-discrimination policy, mandated recognition of a Christian student group that required all club officers to be confessed
Christians.61 School officials denied recognition of the club's proposed charter, which required all officers to be "professed Christians
through baptism or confirmation," because it violated the school district's non-discrimination policy. 62 The students sued, alleging that the
school district's denial violated the Equal Access Act and filed a
motion for preliminary injunction, which the district court denied, and
the students appealed.6 3
The Second Circuit considered two issues: (1) whether the Establishment Clause prohibited a school religious group from being recognized; and (2) whether the school district's anti-discrimination policies
could force the group to accept non-Christians. In answering the first
question, the Second Circuit looked to Mergens and held that the
Equal Access Act creates a statutory right to free speech for public
school students to form religious groups; therefore, denying such a
group official recognition denies equal access.M
When the Hsu court considered whether the school board's policy could compel the group to include non-Christians, it turned to
Hurley.65 The court reasoned that although the Act, which protects
students from being denied equal access on the basis of their
"speech," does not expressly protect students' rights to "associate,"
the Act's purpose was to protect students' rights to hold meetings;
thus, the right to associate is a "necessary corollary" to the right to
meet.66 Furthermore, the court even went as far as to declare that the
61 Hsu v. Roslyn Union Free Sch. Dist. No. 3, 85 F.3d 839, 855 (2d Cir.), cert. denied, 519
U.S. 1040 (1996).
62 Id. at 849.
63 Id. at 852.
64 Id. at 855.
65 Id.
66 Id. at 859.
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club's Christian officer requirement was "essential" to the group's
expressive content and to the "preservation of its purpose and
identity."6 7
2.

Christian Legal Society v. Walker

A decade after Hsu, the Seventh Circuit decided ChristianLegal
Society v. Walker, a case with strikingly similar facts.68 The student
group in Walker was the Southern Illinois University ("SIU") chapter
of the Christian Legal Society ("CLS"), an organization that requires
its members to make a statement of faith and agree to live by certain
moral principles.69 One such principle is that sexual activity outside of
marriage, including homosexual activity, is forbidden. y The SIU
chapter welcomed all students to its meetings, but required voting
members to sign a statement of faith affirming one's dedication to
Christian principles.7 "
In February 2005, SIU's dean informed CLS that its membership
requirements violated university policy and that the group could
72
either change its membership policy or forego official recognition.
CLS sued SIU and sought a preliminary injunction, claiming a violation of the group's First Amendment rights to expressive association,
free speech, and free exercise of religion. 3 The district court reasoned
that because derecognition did not preclude CLS from meeting and
67 Hsu v. Roslyn Union Free Sch. Dist. No. 3, 85 F.3d 839, 848 (2d Cir. 1996).
68 Christian Legal Soc'y v. Walker, 453 F.3d 853, 857 (2006).
69 Id. at 857-58.
70 Id. at 858.
71 Id. CLS' statement of faith read:
Trusting in Jesus Christ as my Savior, I believe in:
" One God, eternally existent in three persons, Father, Son and Holy Spirit;
" God the Father Almighty, Maker of heaven and earth;
* The Deity of our Lord, Jesus Christ, God's only Son conceived of the Holy Spirit, born
of the virgin Mary; His vicarious death for our sins through which we receive eternal life;
His bodily resurrection and personal return.
" The presence and power of the Holy Spirit in the work of regeneration;
" The Bible as the inspired Word of God.
Complaint at 5, Christian Legal Soc'y v. Walker, 453 F.3d 853 (7th Cir. 2006) (No. 05-4070).
72 Walker, 453 F.3d. at 858. SIU's Equal Employment Opportunity Policy states that SIU
will "provide equal employment and education opportunities for all qualified persons without
regard to race, color, religion, sex, national origin, age, disability, status as a disabled veteran of
the Vietnam era, sexual orientation, or marital status." The SIU Board of Trustee's policy provides that "[n]o student constituency body or recognized student organization shall be authorized unless it adheres to all appropriate federal or state laws concerning nondiscrimination and
equal opportunity."
73 Id.
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expressing itself, CLS could show neither the likelihood of success on
the merits nor sufficient harm to warrant a preliminary injunction.74
CLS appealed the denial to the Seventh Circuit. Referencing
Dale and Hurley, the court first reasoned that it would be difficult for
CLS to "sincerely and effectively convey a message of disapproval of
certain types of conduct if, at the same time, it must accept members
who engage in that conduct."75 Moreover, the court held that while
SIU identified no compelling interest in forcing CLS to accept members whose activities violated CLS's creed, other than "neutralizing
the beliefs contained in the creed," CLS's interest in exercising its
First Amendment freedoms was "unquestionably substantial."7 6 Thus,
the court reversed the district court's denial and remanded the case
for further proceedings.77
These legal precedents formed the backdrop for Truth.
II.

TRUTH V. KENT SCHOOL DISTRICT

Almost identical to the facts in Walker and Hsu, Truth v. Kent
School District involved a high school Bible club that sought to limit
its voting membership to students who subscribed to the club's fundamental beliefs.78 After a protracted back-and-forth exchange with
school officials regarding the club's ability to exclude in light of state
law and school policies prohibiting religious discrimination, the club
was ultimately denied recognition. 79 This Part first briefly outlines
Truth's facts and summarizes the district court's ruling validating the
school district's decision to deny the club recognition. This Part concludes by reviewing the Ninth Circuit's decision affirming the district
court's ruling that state law and local school board policy require the
school district's derecognition of the Bible club in Truth.
A.

Two Kentridge High School Students Propose a Bible Club

Kentridge High School is a public school in Kent County, Washington." The Kent School District recognizes student extracurricular
groups under the school district's Associated Student Body ("ASB"),
74 Id. at 859.
75 Id. at 863.
76 Id.
77 Id. at 867.
78 Truth v. Kent Sch. Dist., 524 F.3d 957, 961 (9th Cir. 2008).
79 Id.
80 Id. at 960.
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which requires groups to submit a proposed charter for approval-the
school district does not permit unchartered groups.8'
The school district has two policies that directly affect students'
associational rights. First, Policy 3210 requires the school district to
provide equal educational opportunities for all students.82 Second,
Policy 2340P regulates religious activities.83 Collectively, these policies require the school district to provide equal educational opportunity and treatment for all students in all aspects of the academic and
activities programs regardless of race, creed, color, national origin,
sex, or religion. Similarly, a Washington state statute prohibits discrimination based on race, religion, and other protected traits.84
Groups may, however, exclude potential members whose beliefs fundamentally clash with the group's mission. For example, the Kentridge High School Gay-Straight Alliance and Earth Corps require
their respective members to show dedication to homosexual rights and
81 Id.
82 Id. at 962; Kent Sch. Dist. Dirs. Ass'n, Bd. Policy 3210 (June 22, 1994), available at http://
www.boarddocs.comlwa/ksdwa/Board.nsf/Public (follow "Policies" hyperlink; then follow "3000
Students" under "Board Policies"; then follow "Nondiscrimination" hyperlink). This school
board policy states:
The district will provide equal educational opportunity and treatment for all students in
all aspects of the academic and activities program. Equal opportunity and treatment is
provided without regard to race, creed, color, national origin, sex, sexual orientation,
marital status or non-program-related physical, sensory or mental disabilities.
83 Truth, 524 F.3d at 962; Kent Sch. Dist. Dirs. Ass'n, Bd. Policy 2340 (Feb. 9, 1994), available at http://www.boarddocs.com/wa/ksdwa/Board.nsf/Public (follow "Policies" hyperlink; then
follow "2000 Instruction" hyperlink under "Board Policies"; then follow "Religious-Related
Activities or Practices" hyperlink). This school board policy states:
The Board of Directors of the Kent School District acknowledges the importance of religion to the understanding of society and the richness of the human experience. The board
also recognizes that views and opinions regarding the relationship of the school and religion are diverse. While community opinions are important in shaping policy, the board
must give primary credence to the Constitution of the United States, the Washington
State Constitution, and the decisions made by the respective courts when establishing
guidelines for making decisions regarding religious-related activities and practices. Criteria used to guide academic inquiry in the study of religion shall seek the same neutrality,
objectivity and educational effectiveness expected in other areas of the curriculum. In
addition, materials and activities should be sensitive to America's pluralistic society and
must educate rather than indoctrinate. The board further accepts the declaration of the
Washington State Board of Education that "all students.., possess the constitutional right
to the free exercise of religion and to have their schools free from sectarian control or
influence." (emphasis added).
84 WASH. REV. CODE ANN. § 49.60.215 (West 2008). The statute states:
It shall be an unfair practice for any person ... to commit an act which directly or indirectly results in any distinction, restriction, or discrimination . . . withholding from any
person the admission . . . in any public resort, accommodation . . . regardless of race,
creed, color, national origin, sexual orientation [or] sex ....
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environmental conservation.85 Moreover, although both state law and
school policy prohibit gender-based discrimination, Kentridge High
recognizes Men's and Girl's Honor Clubs, each with gender-exclusive
membership.8 6
As the 2001 school year began, students Sarice Undis and
Julianne Stewart proposed an ASB-sanctioned Bible club at Kentridge High.87 The club's first proposed charter indicated that the club
was to be called simply "Truth," and the club's stated purpose was to
"have a Bible study to encourage and help become better people with
good morals."88 The membership criteria set forth in the first charter
did not discriminate against any religion, as all qualified persons were
invited to join. 9 Two of the charter's core elements were to have a
biblical "quote of the week" broadcast over the school's public
address system and a monthly decoration of the school in a biblical
theme. 90
Several students on the ASB objected to chartering Truth, and
later, Kentridge High's principal informed Undis of several problems
regarding the first charter, stating that Truth's proposals regarding the
weekly Bible quote and biblical decorations were unacceptable. 91
On February 2, 2003, Undis and Stewart submitted a second charter for ASB approval.92 This amended charter omitted the weekly
Bible verse and biblical decorations, as well as making other alterations to the original charter. 93 It listed a new purpose for the club: to
"provid[e] a biblically-based club for those students interested in
growing in their relationship with Jesus Christ." 94 Membership
remained open to all students, but the second charter restricted voting
membership to "members professing belief in the Bible and in Jesus
Christ." 95
At a March 27 ASB meeting, several council members expressed
concern that the name "Truth" necessarily implied that all other reli85 Truth, 524 F.3d at 963.
86 Id. at 964.
87 Id. at 960.
88 Id.
89 Id.
90 Id.

91 Truth v. Kent Sch. Dist., 524 F.3d 957, 960 (9th Cir. 2008).
Id. at 961.
93 Id.
94 Id.

92

95 Id.
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gions were fallacious, while other council members worried that granting Truth's charter would "violate [the separation of] church and
state," but it did not vote on the charter's approval at that meeting. 6
The charter was next addressed at an April 1 ASB council meeting. Vice Principal Anderson told the council that should they vote to
approve the charter, he would consult the school district's legal counsel and then the school administration would make the final decision
on approval.9 7 The Council later voted eleven to six to deny Truth's
second charter.9 8
B.

Truth Takes Legal Action and the Courts Respond

After the council denied the second charter, Undis and Stewart,
through their parents, filed a complaint in the United States District
Court for the Western District of Washington on April 3, 2003, alleging that the denial violated the Equal Access Act and their Constitutional rights to expressive association, free exercise of religion, and
equal protection. 99
On April 9, 2003, Vice Principal Anderson sent Stewart a letter
granting her permission to submit a third amended charter and
encouraging her to change the club's name and voting qualifications. a00 Anderson warned, however, that if Stewart did not re-file by
April 25, the charter would be permanently rejected per the Kentridge
ASB Constitution.101 While the third charter maintained the proposed name "Truth," it opened club meetings to all students, dividing
membership into three categories: attendees, non-voting members,
and voting members. 10 2 Non-voting membership was "contingent
upon the member complying in good faith with Christian character,
Christian speech, Christian behavior and Christian conduct as generally described in the Bible. 1 01 3 To become a voting member or officer,
10 4
the club required students to sign a "statement of faith.
96 Id.

97 Truth v. Kent Sch. Dist., 524 F.3d 957, 961 (9th Cir. 2008).
98 Id.
99 Id.
100 Id. at 961-62.
101 Id. at 962.
102 Id.
103 Truth v. Kent Sch. Dist., 524 F.3d 957, 962 (9th Cir. 2008).
104 Id. The statement of faith required the person to affirm that he or she believes "the

Bible to be the inspired, the only infallible, authoritative Word of God." A member must also
pledge that he or she believes "that salvation is an undeserved gift from God," and that only by
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At the April 25 ASB meeting, the council voted 19 to 0 to deny
the charter; the stated reasons were: (1) "Name," (2) "Pledge to
10 5
vote," (3) "Segregating," and (4) "Religious club in school.
After Truth's third submission, the district court ruled on the First
Amendment claims, holding that the school district did not violate the
Equal Access Act because the school district did not hamper Truth's
rights to free speech, but merely enforced a school regulation against
discriminatory membership restrictions.1" 6 The district court distinguished Hurley and Dale, reasoning that unlike the excluded group in
Hurley that sought to be an equal participant in the St. Patrick's Day
parade, and the scoutmaster in Dale, who sought a leadership position
within the Boy Scouts, the excluded students in Truth sought only general membership status and did not "seek to participate on equal footing with Truth's voting members or leaders."10 7 Thus, the district
court denied Truth's motion for a preliminary injunction, and Truth
appealed to the Ninth Circuit." 8
On appeal, the Ninth Circuit upheld the district court's denial of
preliminary injunction, finding the school district's actions constitutional and valid under the Equal Access Act. However, instead of
applying the expressive association standard used in Dale, Hurley,
Hsu, and Walker, the Ninth Circuit used a content-neutrality
approach not normally seen in expressive association cases.
1.

The Court Finds the School District's Actions Constitutional
Under the Equal Access Act

The Ninth Circuit upheld the district court's summary judgment
in favor of the school district, reasoning that because states have the
constitutional power to enact legislation prohibiting invidious discrimination, 0 9 and Truth's third charter violates the school district's antidiscrimination policies, the school district's denial of ASB recognition
"acceptance of Jesus Christ as my personal Savior, through His death on the cross for my sins, is
my faith made real." Id.
105 Id.
106 Id. at 970-71.
107 Truth v. Kent Sch. Dist., 499 F.3d 999, 1014 (9th Cir. 2007), opinion withdrawn and
superseded on denial of reh'g by 524 F.3d 957 (9th Cir. 2008) (This reasoning appeared in the
prior circuit court opinion and was not the basis of the Ninth Circuit's reversal).
108 Truth, 524 F.3d at 964.
109 Id. at 968 (citing Roberts v. United States Jaycees, 468 U.S. 609, 624-26 (1984) (holding
that state's compelling interest in fighting invidious discrimination against women justified
ordering a young men's civic and community service organization to admit women)).
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was consistent with the Equal Access Act." ° As the Act prevents only
denials of access or fair opportunity, the court held that Truth's charter was properly denied, not because of the speech's religious content,
but rather because of the group's discriminatory membership criteria.111 Further, the court opined that Congress's intent in passing the
Act-ending previous practice of treating religious groups inequitably
and forbidding them to meet on campus-did not 12encompass a religious group's right to free speech and association.
2.

The Ninth Circuit Used a Content Neutrality Standard
Instead of an Expressive Association Standard

Rather than focusing on Truth's associational rights, the court
focused on the school district's right to place reasonable content-neutral restrictions on speech in "limited public forums.""' 3 Seizing on
the Supreme Court's dicta in Hazelwood School District v. Kuhlmeier,
that schools are to instill "shared values of a civilized social order,"' 1 4
the Ninth Circuit held that the school district properly refused Truth
recognition because (1) the school district's decision was not based on
the content of Truth's speech, and (2) the denial was reasonable in the
school setting. 5
It is against this Supreme Court jurisprudence that the Ninth Circuit held that Truth failed to show that excluding persons who do not
share Christian values qualifies as expressive content, or that it communicated a message consistent with the club organizer's views.
110 Id.
111 Id. at 969 ("Congress could have written the Act to protect religious clubs against a
burden on their speech or activities, but it did not.").
112 Id. at 969-70.
113 Id. at 972. The Supreme Court first addressed the limited public forum concept, indirectly, in Widmar, where the Court recognized that, although the state is not required to open
certain fora to public discourse, once it elects to do so, it "assume[s] an obligation to justify its
discriminations and exclusions under applicable constitutional norms." Widmar v. Vincent, 454
U.S. 263, 267-68 (1981). Parks, open streets, and other venues that have been traditionally open
to the public fall on one end of the fora spectrum, with closed government properties at the
other. Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 44-45 (1983). Because
limited public fora such as schools fall somewhere between the two ends of the spectrum, governments may exclude speech there long as the reasons for doing so are viewpoint neutral and
"reasonable in light of the purpose served by the forum." Rosenberger v. Rector & Visitors of
Univ. of Va., 515 U.S. 819, 829 (1995) (applying limited public forum analysis to religious group's
request for student activities funds).
114 Hazlewood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 272 (1988).
115 Truth, 524 F.3d at 972-73.
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ANALYSIS

The Ninth Circuit's decision in Truth ignores groups' well-established constitutional right to expressive association. This Part analyzes the Ninth Circuit's error in using the content-neutrality
approach, first, in light of the Supreme Court's expressive association
jurisprudence affirming groups' right to free speech through exclusion,
and second, given the Equal Access Act's statutory purpose-protecting school religious groups' First Amendment rights.
A.

The Truth Court Should Have Used the Supreme Court's
Expressive Association Approach, Not a Content-Neutrality
Approach

Given the clear precedent and persuasive authority regarding
expressive association in and out of the scholastic context, the Ninth
Circuit opinion in Truth takes a drastic turn from the consistent rulings on this point, and it instead uses a content-neutrality approach to
find that the school district did not violate Truth's constitutional or
statutory rights.
1.

The School District'sDenial Did Violate Truth's First
Amendment Rights

In holding that Truth could not bar non-Christians from its voting
membership, the Ninth Circuit reasoned that the Equal Access Act
protected only the content of verbal speech in school meetings.1 I6 By
so holding, the court deliberately eviscerated Truth's associational
rights. The court's narrow interpretation of the Act misses the point
that students' expressive association can qualify as speech and often
can be more powerful and more persuasive than verbal communication itself. 1 7
In Dale and Hurley, the Supreme Court held that the right to
freely associate with-and exclude-others is a fundamental right the
First Amendment guarantees.1 8 Consequently, when association with
like persons is essential to a group's expressive meaning, that right to
association trumps inconsistent state law.119 Lest there be any debate
Id. at 969.
117 Christian Legal Soc'y v. Walker, 453 F.3d 853, 861 (2006).
118 Boy Scouts of Am. v. Dale, 530 U.S. 640, 645 (2000); Hurley v. Irish-Am. Gay, Lesbian
& Bisexual Group of Boston, 515 U.S. 557, 581 (1995).
119 U.S. CONST. art. VI, cl. 2.
116
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whether minors enjoy the same constitutional protections, the law is
clearly settled that "students do not shed their constitutional freedoms
at the schoolhouse gate."12 Following the Second Circuit's compelling reasoning in Hsu, a case virtually identical to Truth, one can argue
that the Truth students' argument for exclusion is greater than the
arguments for exclusion in Dale and Hurley, both which did not implicate religious liberties.
Indeed, "there can be no clearer example of intrusion into the
internal structure of an organization than a regulation that forces the
'
group to accept members it does not desire." 121
Thus, when persons
whose views fundamentally vary from a cohesive group's are forced
into the group against the group member's wishes, that group, as originally founded, no longer exists. To borrow a legal maxim, a choice as
to two unconstitutionally coercive alternatives is no choice at all. By
giving Truth the ultimatum either to accept nonbelievers as officers or
forfeit official recognition, the Kent School District eviscerated
Truth's associational rights. Whether Truth accepted unwanted
officers in exchange for ASB recognition, or disbanded entirely, its
raison d'etre has vanished.
Because the Supreme Court and other courts have clearly established groups' rights to expressive association-and disassociationthe Ninth Circuit should, therefore, have found Truth's associational
interests constitutionally and statutorily protected.
2.

The Ninth Circuit's Focus on Content Neutrality Missed the
Fact that Exclusionary Membership Criteria Can
Constitute Speech

In construing the Equal Access Act's mandate that school officials may not deny students opportunity "on the basis of the religious,
political, philosophical, or other content of the speech at [a club's]
meetings," the court's narrow definition of "content" failed to consider that expressive association and disassociation can constitute con122
stitutionally protected speech.
120 See generally Morse v. Frederick, 127 S. Ct. 2618 (2007); Bd. of Educ. of Indep. Sch.
Dist. No. 92 v. Earls, 536 U.S. 822 (2002); Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646 (1995);
New Jersey v. T.L.O., 469 U.S. 325 (1985).
121 Walker, 435 F.3d at 863 (citing Dale, 530 U.S. at 659-61; Hurley, 515 U.S. at 578-79).
122 See Dale, 462 U.S. at 648; Hurley, 515 U.S. at 581; Roberts v. United States Jaycees, 468
U.S. 609, 629-30 (1984). Ironically, the Ninth Circuit cites Mergens and Hsu-cases affirming
high school students' right to exclude-for the propositions that the Act only applies to words
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The Supreme Court's rulings in Dale, Hurley, and Roberts clearly
hold that organizations may exclude others, even in violation of state
and local anti-discrimination laws, when such exclusion is fundamental
to an organization's expressive message.2 3 The Court's reasoning in
those cases does not turn on the speech's content for which the groups
sought protection; rather, the inquiry was (1) whether the associations
had expressive meaning, (2) whether excluding others was essential to
that meaning, and (3) whether the group's interest in excluding others
outweighed the state's interest in preventing invidious
124
discrimination.
Unlike the Ninth Circuit in Truth, the Second and Seventh Circuits in Hsu and Walker held that exclusionary membership criteria
can constitute "content" for First Amendment purposes. Just as in
Walker, where the university's interest in interfering with CLS's membership criteria was minimal, while CLS' associational interest was
"unquestionably substantial," Truth's interest expressing its religious
beliefs through its membership criteria undoubtedly dwarfs the Kent
School District's interest in preventing discrimination. Content-neutrality aside, by allowing the Men's and Girls' Honor Clubs to flagrantly flout both state law and school district policy, the school
25
district shows little interest in preventing discrimination.
3.

The School District's Policies Did Regulate the Content of
Truth's Speech

Assuming, alternatively, that the Ninth Circuit properly focused
on content-neutrality and not expressive association, the school district's policies did regulate the content of Truth's speech. Applying
the Equal Access Act and the relevant state policies in a way that
burdens religious speech and expressive association, while allowing
non-religious groups to exclude based on the content of their speech,
is not a content-neutral application of the law. In Truth, the Ninth
Circuit wastes no time disposing of Congress's and the Supreme
actually spoken during meetings and exclusion cannot be expressive speech. Truth v. Kent Sch.
Dist., 524 F.3d 957, 968 (9th Cir. 2008). The Ninth Circuit attempts to distinguish Hsu on the
grounds that while the Hsu club sought only to apply exclusionary membership criteria to
officers, Truth's criteria applied to all potential members. Id. at 970-71.
123 Dale, 462 U.S. at 648; Hurley, 515 U.S. at 581; Roberts, 468 U.S. at 629-30.
124 Dale, 462 U.S. at 648; Hurley, 515 U.S. at 581; Roberts, 468 U.S. at 629-30.
125 See infra notes 129-30.
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Court's 126requirement that policies regulating speech be contentneutral.

However, as Hsu observes, when students' desire to hold a meeting covered by the Equal Access Act involves a decision not to associate with other students for religious or moral reasons, that decision
constitutes a proper exercise of the students' right to expressive association. 127 Exclusion solely for hostility or teenage cliquishness, with
no effect on the group's speech does not qualify as expressive association; exclusion for the purpose of fostering the group's shared interest
and presenting and "speaking" with a unified voice does qualify as
expressive association. 2 8 The record does not show that the reason
for Truth's exclusionary membership criteria was illegitimate.
In cases such as Truth and Hsu, actions indeed often speak louder
than words. Association with-or disassociation from-certain persons is often the functional equivalent of content, if not content itself.
Groups nationwide frequently employ exclusionary membership for
content purposes, including groups at Kentridge High School. For
example, the Kentridge High School Earth Corps, an ASB-approved
club that requires members to "show interest and dedication towards
environmental issues," proclaims that it and all of its members are
committed to promoting environmental preservation through this
membership criterion. 1 29 When the Kentridge High School GayStraight Alliance requires its members to be committed to "bring[ing]
GLBTQ issues into the open, while working to decrease homophobia
...changing stereotypes . . .and fight[ing] heterosexism and other
forms of oppression," that group's published membership pronounces
the group and its members' devotion to fostering an environment that
accepts homosexuality and rejects intolerance. 130 In these two
instances, specifically addressed by the Ninth Circuit, the clubs' membership criteria and the content of the club's speech are synonymous;
the membership criteria function primarily to promote the groups'
purposes, not to discriminate.

126 Truth. 524 F.3d at 969-71.
127 Hsu v. Roslyn Union Free Sch. Dist. No. 3, 85 F.3d 839, 859 (2d Cir.), cert. denied, 519
U.S. 1040 (1996).
128 Id.
129 Truth, 524 F.3d at 963.
130 Id.
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The Truth Court MischaracterizedCongress's Intent in Passing
the Equal Access Act

In striving to create an atmosphere in which all groups are free to
meet on school property, the Ninth Circuit used an Act designed to
promote religious freedom and interpreted it to strip freedom from
the very students the Act was intended to protect. The Ninth Circuit's
interpretation of the Act's legislative history fails to see that the Act's
primary purpose was to extend students' religious freedoms, including
the freedom to religious expressive association.
1.

The Ninth Circuit's Interpretationof the Act Denies the
Access Congress Intended to Protect

Congress passed the Equal Access Act to counteract the effects
of the Supreme Court's 1981 Widmar decision,' which resulted in
increased denials of benefits to student religious groups on public university campuses.13 2 Prior to the Act's passage, school districts categorically banned student religious clubs, closed school grounds to
religiously affiliated community service organizations, and forbade
group prayer and Bibles on school grounds. 33 These actions not only
stifled students' First Amendment rights, they also painted the state as
134
an enemy of religion.
Congress's plain intention in the Equal Access Act was to
strengthen students' rights to meet and promote religious principles in
the same way that secular groups meet and promote secular principles. 3 5 Thus, the Ninth Circuit in Truth correctly deduced that students' associational rights may be superseded by the school district's
136
duty to maintain a "discrimination-free" educational environment.
The court did not, however, address the fact that the Kent School District's requirement that all on-campus groups receive ASB recognition
harms group with potentially controversial expressive messages, such
131 S.REP. No. 98-357, at 32 (1983), reprinted in 1984 U.S.C.C.A.N. 2348, 2378.
132 Id. at 12-13.
133 Id. at 11-12.
134 Id. at 14.

135 Id. at 11 ("The perception of state hostility is not a speculative one created by the
committee ....It can be rectified by the adoption of a policy of equal access for student-initiated
religious speech when student-initiated non-religious speech is permitted.").
136 Truth v. Kent Sch. Dist., 499 F.3d 999, 1009 (9th Cir. 2007), opinion withdrawn and
superseded on denial ofreh'g by 524 F.3d 957 (9th Cir. 2008). Although this language is from the
Ninth Circuit's superseded opinion, it remains relevant to this discussion.
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as Truth. More critically, when the court held that by excluding students who did not share a group's values would result in a loss of
recognition, the school district did not simply limit Truth's associational freedoms. Rather, it extinguished them entirely. This is exactly
1 37
the result that the Equal Access Act was designed to prohibit.
Equal access is not the Act's sole purpose. Correlative to equal
access is Congress's hope that if school officials take a "truly neutral
stance towards religious speech, students would lose the tragic perception that the government is affirmatively hostile to religious expression, a perception that could, in the next generation, lead to the
national disaster of [religious intolerance]."' 38 The Ninth Circuit's
Truth ruling does much more to encourage religious intolerance than
the state law does to prevent it.
2.

The Act's Legislative History Does Not Limit "Content" to
Spoken Words

By attempting to limit "content" to verbal speech, the Ninth Circuit further disregards the Act's intent. In the Act's Senate Report,
the first subheading under "Legal Authority" reads "Public School
Students Have First Amendment Rights of Free Speech and Association."'39 In that subsection, the report states that if enacted, the Act
would protect students' right to "religious expression along with other
forms of speech."'4 ° To illustrate such another form, the Committee
cites NAACP ex. rel. Alabama for the proposition that "the freedom
to associate and debate ideas and beliefs is itself beyond debate."14' 1
Further, the Committee stated that "while the freedom of association
is not explicitly set out in the [First] Amendment, it has long been 1held
' 42
to be implicit in the freedoms of speech, assembly and petition.'
Given Congress's explicit intent to protect students' rights to
"free speech,.... association," and "other forms of speech," the Ninth
Circuit's assertion that "Congress could have written the Act to protect religious clubs against a burden on their speech or activities, but it
137 Although the Act refers primarily to meeting space, after analyzing the Kent School
District's restrictive policies regarding extracurricular groups, the effect in Truth is the same.
138 S. REP. No. 98-357, at 21 (1983), reprinted in 1984 U.S.C.C.A.N. 2348, 2368.
139 Id. at 21 (emphasis added).
140 Id. (emphasis added)
141 Id. at 22.
142 Id.

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:1

did not" seems disingenuous. 14 3 Moreover, even though the Senate,
the Supreme Court, and the Second and Seventh Circuits recognize
expressive association as "content," the Ninth Circuit appears to not
similarly recognize this fact. The Act's legislative history, read in conjunction with the Supreme Court's recent holdings in Dale and Hurley, make painstakingly clear that expressive association (or
disassociation) may be reasonably viewed as content of a student
group's speech.
CONCLUSION

In Truth, the Ninth Circuit flouted both the Supreme Court's precedent regarding groups' right to expressive association, as well as
Congress's intent in passing the Equal Access Act. The court's opinion takes a law written to ensure equal treatment for religious groups
and uses it to reach the exact opposite result. Ironically, the decision
marks a return to the pre-Act status quo, where students' associational and expressive rights were nebulous. With overwhelming
Supreme Court precedent regarding expressive association and the
Act's clear legislative intent, one wonders what motive led the Ninth
Circuit to dismiss such clear precedent so quickly.
Although Truth has not filed for certiorari to the Supreme Court
as of September 29, 2008, hopefully the Court will have the opportunity to address this precise issue soon so that students' rights to
expressive association in religious school groups does not depend on
the judicial circuit in which the school sits.
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Truth v. Kent Sch. Dist., 524 F.3d 957, 969 (9th Cir. 2008).

