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INTRODUCTION

Jeremias Molina was a special education student who was subjected to continuous threats and beatings by another student in his
elementary school.' School personnel were aware of the situation and
repeatedly promised Jeremias's parents that they would protect Jeremias, a promise the Molinas relied on.2 However, the school failed to
take permanent action to protect Jeremias from the other boy.' The
child continued to harass Jeremias, and his final violent assault
resulted in a closed head injury and hearing loss to Jeremias.4
Because the school's repeated failure to provide Jeremias with an
environment conducive to an "appropriate education" ultimately
resulted in Jeremias's serious injuries, his parents were forced to
remove their son from the school for his own safety.5 In this type of
situation, how can a parent or guardian go about seeking an appropriate judicial remedy for his or her child? And what is the most appropriate remedy?
The federal circuits are split over whether 42 U.S.C. § 1983 can be
used to enforce the rights created under the Individuals with Disabilities Education Act ("IDEA"). 6 In its 2007 en banc decision in A. W. v.
* George Mason University School of Law, J.D. expected 2009. The author would like to
thank her professor and mentor, Joshua D. Wright, for the countless hours spent editing drafts
and providing guidance. The author would also like to thank her boss and mentor, Mark L.
Gross, for his time and attention he gave to reviewing and providing feedback on all my drafts.
Lastly, the author would like to thank her good friends for the hours they spent proofreading
this Note.
1 Molina v. Bd. of Educ., No. 07-10948, 2007 WL 4454928, at *1 (E.D. Mich. Dec. 14, 2007).
2 Id.
3 Id.
4 Id.
5 Id.
6 Individuals with Disabilities Education Act, 20 U.S.C. §§ 1401-1412.
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Jersey City Public Schools,7 the Third Circuit ruled in the negative,
overruling its prior decision in W.B. v. Matula.8 In 1995, the Third
Circuit held in Matula that Congress intended to allow Section 1983 to
enforce the IDEA.9 Twelve years later, the Jersey City Public Schools
en banc court found that the recent Supreme Court decision in
Rancho Palos Verdes v. Abrams I° compelled a different result.
In Rancho Palos Verdes, the Supreme Court held that unless
there is an express or implicit textual indication that the statutory
remedy in question is intended to complement rather than supplant
Section 1983, Section 1983 claims will not be allowed to enforce the
statutory right. 1 In light of the Rancho Palos Verdes decision, the
Third Circuit held that Congress did not intend for the IDEA's remedies to complement, rather than supplant, Section 1983.12 The court
reasoned that because the IDEA includes a comprehensive remedial
scheme for violations of the educational rights the statute creates,
Congress did not intend money damages to be available as an additional remedy through Section 1983.13
The Jersey City Public Schools decision forecloses using Section
1983 to enforce the IDEA and thus leaves children and parents in the
Third Circuit with no avenue to obtain monetary damages under the
IDEA. This is especially significant and unfortunate for plaintiffs
bringing disability harassment claims under the IDEA. If Section
1983 damages are not recoverable for IDEA violations, then a plaintiff's only remedies for IDEA harassment claims are tuition reimbursement or compensatory education services. 4 "Compensatory
7 486 F.3d 791 (3d Cir. 2007) (en banc).

8 67 F.3d 484 (3d Cir. 1995).
9 Id. at 494.
10 544 U.S. 113 (2005).
11 Id. at 120-22.
12 The text of the disputed provision reads:
Nothing in this chapter shall be construed to restrict or limit the rights, procedures, and
remedies available under the Constitution, the Americans with Disabilities Act of 1990
[42 U.S.C.A. § 12101 et seq.], title V of the Rehabilitation Act of 1973 [29 U.S.C.A. § 791
et seq.], or other Federal laws protecting the rights of children with disabilities, except
that before the filing of a civil action under such laws seeking relief that is also available
under this subchapter, the procedures under subsections (f) and (g) of this section shall be
exhausted to the same extent as would be required had the action been brought under
this subchapter.
20 U.S.C. § 1415(l).
13 A.W. v. Jersey City Pub. Sch., 486 F.3d 791, 802-03 (3d Cir. 2007) (en banc).
14 See generally 20 U.S.C. §§ 1400-1412; Perry A. Zirkel, The Remedy of Compensatory
Education Under the IDEA, 95 EDUC. L. REP. 483 (1995).

2008]

DISABLING INCENTIVES

education services" refers to supplemental educational services courts
award to children with disabilities when the school has failed to provide the student with a free and appropriate education, as the IDEA
mandates. 5 These services can include physical accommodations,
assistive technology, extended instruction, and testing accommodations. 16 However, when a child is being harassed because of his disability, compensatory education services cannot stop or remedy the
harm the harassment caused, especially where the parents have since
removed the child from the school, as in Jeremias's case.17 Because
disability harassment creates unique circumstances, money damages
are the most appropriate remedy under the IDEA.18 In addition,
money damages will more effectively deter schools from engaging in
or failing to stop disability harassment. 19
This Note argues that Rancho Palos Verdes does not compel overruling Matula and that the holding in Matula should be reinstated.
Part I of this Note gives an overview of the IDEA and Section 1983
and summarizes the judicial and legislative narrative leading up to the
Third Circuit's en banc decision in Jersey City Public Schools. Part II
analyzes the Third Circuit's reasoning in overruling Matula based on
the framework provided in Rancho Palos Verdes. Part III examines
the text and legislative history of the IDEA's 1986 amendment and
concludes that the Third Circuit erred in determining there was no
implicit textual indication that Section 1983 claims could be asserted
to enforce the IDEA. Part IV concludes that Section 1983 claims to
enforce the IDEA are the most appropriate vehicle for remedying disability harassment in the public schools, especially since other relief
available under the IDEA cannot always fully redress the effects of
harassment nor provide the schools with appropriate incentives to
stop disability harassment.

15
16
17
18

Brett v. Goshen Cmty. Sch. Corp., 161 F. Supp. 2d 930, 942 (N.D. Ind. 2001).
See 34 C.F.R. §§ 300.105-.107.
See infra Part IV.B.
See infra Part IV.

19 See infra Part IV.D.
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BACKGROUND

The Individuals with Disabilities Education Act (IDEA)-A
General Overview

The IDEA is the primary federal law concerning the education of
children with disabilities in the public school system.20 The law was
originally enacted in 1975 as the Education for All Handicapped Children Act.2 1 Before the law's enactment, only one in five children with
disabilities was educated in the public schools.22 Congress passed the
act due to an increased awareness of the need to educate children with
disabilities 23 and judicial decisions that required states to provide an
education to disabled and non-disabled children alike.24 The IDEA
was enacted to reverse the long history of children with disabilities
25
being excluded from or neglected within the public school system.
The IDEA requires states, as a condition for receiving federal
funding, to provide children with disabilities a free and appropriate
public education ("FAPE").2 6 Under the IDEA's scheme, states are
required to identify, evaluate, and educate children with disabilities
residing within their jurisdiction. 27 To provide a FAPE, schools must
give children with disabilities "special education and related services
designed to meet their unique needs" in the least restrictive environment.2 8 The primary mechanism for delivering a FAPE is an Individualized Education Program ("IEP"). z9 An IEP is created to meet the
unique educational needs of a disabled child by describing how that
20 Nancy Lee Jones, The Individuals with DisabilitiesAct: CongressionalIntent, Cong. Res.
Serv. 95-669A (1995).
21 See Education for All Handicapped Children Act of 1975, Pub. L. No. 94-142, 89 Stat.
773 (1975) (codified at 20 U.S.C. §§ 1400-1412). For purposes of this Note, I will be referring to
all versions of this law as the "IDEA."
22 Office of Special Educ. Programs, U.S. Dep't of Educ., History: Twenty-Five Years of
Progress in Educating Children with Disabilities Through IDEA (2005), http://www.ed.gov/

policy/speced/leg/idea/history.pdf. See also H.R. REP. No. 94-332, at 2 (1975).
23 See H.R. REP. No. 94-332, at 2 (1975).
24 Pa. Ass'n for Retarded Children v. Pennsylvania, 343 F. Supp. 279 (E.D. Pa. 1972); Mills
v. Bd. of Educ., 348 F. Supp. 866 (D.D.C. 1972).
25 Bd. of Educ. v. Rowley, 458 U.S. 176, 179 (1982); Schaffer ex rel. Schaffer v. Weast, 546
U.S. 49, 52 (2005).
26 Rowley, 458 U.S. at 179; Jones, supra note 20. See also 20 U.S.C. § 1411.
27 20 U.S.C. § 1412(a)(3) (known as the "child find" duty).
28 20 U.S.C. § 1400(d).

29 20 U.S.C. § 1414: Rowley, 458 U.S. at 181-82.
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and instruction
student learns and detailing the educational services
30
that will help the student learn more effectively.
When a school fails to provide a FAPE to a child with a recognized disability, and all administrative remedies have been
exhausted, 31the IDEA gives the courts the power to "grant such relief
as the court determines is appropriate. ' 32 Compensatory damages are
generally not available under the IDEA. 33 "[S]uch relief," therefore,
is usually ordered in the form of tuition reimbursement, injunctive
relief, or compensatory education services.34 While compensatory
education services are not a remedy the IDEA expressly identifies, it
is the most common remedy courts award aside from tuition reimbursement.35 Compensatory education services can include suppleschool years, testing accommodations,
mental instruction, extended
36
and assistive technology.
The IDEA assists states in providing these services and ensures
the effectiveness of their efforts to educate all children with disabilities. 37 The law acts both as a civil rights statute and a grants statute by
providing direct grant assistance to enable states to educate children
See 34 C.F.R. § 300.320.
Before suing in federal court, plaintiffs are required to exhaust all available administrative remedies. 20 U.S.C. § 1415(f). The Third Circuit, however, has held that exhaustion is not
required when it would be futile or inadequate, the issue presented is purely a legal question, or
the administrative agency cannot grant the requested relief. See Komninos v. Upper Saddle
River Bd. of Educ., 13 F.3d 775, 778 (3d Cir. 1994). The Supreme Court has not addressed this
issue. Regardless, whether exhaustion is recused under certain circumstances is an issue beyond
the scope of this Note.
32 20 U.S.C. § 1415(i)(2)(C)(iii). See also Zirkel, supra note 14, at 484.
33 While the Supreme Court has yet to decide if compensatory damages are available under
the IDEA, the courts of appeals that have addressed the issue have uniformly held that they are
not available. See, e.g., Polera v. Bd. of Educ., 288 F.3d 478, 483-86 (2d Cir. 2002) ("We therefore hold that monetary damages are not available under the IDEA."); Charlie F. v. Bd. of
Educ., 98 F.3d 989, 991 (7th Cir. 1996) ("[D]amages are not 'relief that is available under' the
IDEA."); Witte v. Clark County Sch. Dist., 197 F.3d 1271, 1275 (9th Cir. 1999) ("Although the
IDEA allows courts to grant 'such relief as the court determines is appropriate,' ordinarily monetary damages are not available under that statute."). The Third Circuit, however, has yet to
decide whether "appropriate relief" under the IDEA includes compensatory damages. See
Bucks County Dep't of Mental Health/Mental Retardation v. Pennsylvania, 379 F.3d 61, 68 n.5
(3d Cir. 2004) (recognizing that the Third Circuit has not resolved whether damages are recoverable under the IDEA).
34 See Perry A. Zirkel, Compensatory Education Under the Individuals with Disabilities
Education Act: The Third Circuit's Partially Mis-Leading Position, 110 PENN. ST. L. REV. 879,
881 (2006).
35 See generally id. See also Lester H. v. Gilhool, 916 F.2d 865, 873 (3d Cir. 1990).
36 See, e.g., 34 C.F.R. §§ 300.105-.107 (2006).
37 20 U.S.C. § 1400(d). See also Bd. of Educ. v. Rowley, 458 U.S. 176, 183 (1982).
30
31
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with disabilities, thereby affording them equal access to a public
school education. 38 The statute also contains detailed due process
provisions and procedural safeguards to ensure a FAPE is provided.39
The IDEA has been amended several times since 1975,40 most
recently with the Individuals with Disabilities Education Improvement Act of 2004, a major reauthorization and revision.4 ' This new
law kept the IDEA's structure, but made some significant changes,
most notably to the procedural safeguards and due process provisions. 42 The new law's objective is to help children with disabilities
obtain a better education by "promoting accountability for results,
enhancing parental involvement, using proven practices and materials,
providing more flexibility, and reducing paperwork burdens for teach43
ers, states and local school districts.
B.

42 U.S.C. § 1983-The Basics

Section 1983 authorizes claims for relief against any person who,
acting under color of state law, violates an individual's federally protected rights. 44 Section 1983 does not itself create or establish any federally protected rights, but it enforces rights established under the
Constitution or by federal statute. 45 However, not all federal statutory
rights are enforceable under Section 1983.46
The Supreme Court has identified three factors to determine
whether a particular federal statute creates a federal right.47 First,
38 Office of Special Educ. Programs, U.S. Dep't of Educ., History: Twenty-Five Years of
Progress in Educating Children with Disabilities Through the IDEA, http://www.ed.gov/policy/
speced/leg/idea/history.pdf.
39 20 U.S.C. § 1415. See also Rowley, 458 U.S. at 182-83.
40 See Pub. L. No. 101-476, 104 Stat. 1142 (1990); Pub. L. No. 102-119, 105 Stat. 587(1991);
Pub. L. No. 105-17, 111 Stat. 37 (1997).
41 Pub. L. No. 108-446, 118 Stat. 2647 (2004).
42 See Richard N. Apling & Nancy Lee Jones, Individuals with Disabilities Education Act
(IDEA): Analysis of Changes Made by P.L. 108-446, Cong. Res. Serv. RL32716 (2005).
43 Press Release, The White House, President's Statement on the Individual with Disabilities Education Improvement Act of 2004 (Nov. 20, 2004), http://www.whitehouse.gov/news/
releases/2004/11/20041120-4.html.
44 42 U.S.C. § 1983.
45 See, e.g., Albright v. Oliver, 510 U.S. 266 (1994); Graham v. Connor, 490 U.S. 386 (1989);
Chapman v. Houston Welfare Rights Org., 441 U.S. 600 (1979); Baker v. McCollan, 443 U.S. 137
(1979).
46 See, e.g., City of Rancho Palos Verdes v. Abrams, 544 U.S. 113 (2005); Gonzaga Univ. v.
Doe, 536 U.S. 273 (2002); Suter v. Artist M., 503 U.S. 347 (1992); Middesex County Sewerage
Auth. v. Nat'l Sea Clammers Ass'n, 453 U.S. 1 (1981).
47 Blessing v. Freestone, 520 U.S. 329, 340-41 (1997).
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"Congress must have intended that the provision in question benefit
the plaintiff."4 8 Second, the plaintiff must show that the right the statute protects is not so "vague and amorphous" that enforcement would
"strain judicial competence."4 9 Finally, the statute must unambiguously impose a binding obligation on the states.5 °
If a plaintiff demonstrates that a federal statute creates an
enforceable right, there is a "rebuttable presumption that the right is
enforceable under [Section] 1983. '' S 1The defendant has the burden of
rebutting the presumption by showing that Congress intended to preclude enforcement under Section 1983.52 This congressional intent can
be found directly in the statute or inferred from the creation of a
remedial scheme so comprehensive that it is "incompatible with individual enforcement under [Section] 1983."l'
A congressional remedy that is very specific and circumscribed
may indicate a congressional intent to preclude enforcement under
Section 1983, because by expressly providing one method of enforcement it "suggests that Congress intended to preclude others."54 A
statute's provision of an express, private means of redress indicates
that Congress did not intend to leave open a more expansive remedy
under Section 1983."5 However, the Supreme Court has recently
added the caveat that this inference can be overcome by textual indication, express or implicit, that the statutory remedy is meant to complement, not supplant, Section 1983 enforcement. 6

48 Id. at 340 (quoting Wright v. Roanoke Redevelopment & Hous. Auth., 479 U.S. 418, 430
(1987)).
49 Id. at 340-41 (quoting Roanoke Redevelopment, 479 U.S. at 431-32).
50 Id. at 341.
51

Id.; accord City of Rancho Palos Verdes v. Abrams, 544 U.S. 113, 120 (2005).
52 Rancho Palos Verdes, 544 U.S. at 120; Smith v. Robinson, 468 U.S. 992, 1005 n.9 (1984).
53 Blessing v. Freestone, 520 U.S. 329, 341 (1997). See also Middlesex County Sewerage
Auth. v. Nat'l Sea Clammers Ass'n, 453 U.S. 1, 19-20 (1981); Rancho Palos Verdes, 544 U.S. at
120.
54 Rancho Palos Verdes, 544 U.S. at 121 (quoting Alexander v. Sandoval, 532 U.S. 275, 290
(2001)).
55 Id.
56 Id.
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The Supreme Court Misinterprets Congress's Intent

In 1984, the Supreme Court held in Smith v. Robinson5 7 that
when the IDEA, Section 504 of the Rehabilitation Act, 58 and Equal
Protection Clause claims overlap, the IDEA procedures are the exclusive means by which parents and children can secure a FAPE.59 The
Court concluded that Congress's intent in developing a comprehensive remedial scheme made it clear that the IDEA is the exclusive
avenue through which a child and his parents or guardian can pursue
their claim.6" The Court reasoned that to hold otherwise would
render most of the procedural protections outlined in the IDEA
superfluous and run counter to Congress's view that children with disabilities will be best served through the IDEA's individualized educa6t
tion process.
In response to Smith v. Robinson, "Congress acted swiftly, decisively, and with uncharacteristic clarity to correct what it viewed as a
judicial misinterpretation of its intent. '62 Less than two years after
Smith, Congress passed the Handicapped Children's Protection Act of
1986 ("HCPA") 63 specifically to affirm that the IDEA is not the exclusive avenue through which parents may enforce their disabled children's rights.64 Specifically, Section 1415(l) now states that the IDEA
shall not be "construed to restrict or limit the rights, procedures, and
remedies available under the Constitution ... or other Federal laws
65
protecting the rights of children with disabilities.

57 Smith v. Robinson, 468 U.S. 992 (1984).
58 Section 504 is a federal law designed to protect the rights of individuals with disabilities
in programs and activities that receive federal funds from the U.S. Department of Education.
Section 504 provides: "No otherwise qualified individual with a disability in the United States...
shall solely by reason of her or his disability, be excluded from the participation in, be denied the
benefits of, or be subjected to discrimination under any program or activity receiving Federal
financial assistance." 29 U.S.C. § 794.
59 Smith, 468 U.S. at 1009.
60 Id. at 1009-11.
61 Id. at 1011.
62 Digre v. Roseville Sch. Indep. Dist. No. 623, 841 F.2d 245, 249 (8th Cir. 1988) (quoting
Fontenot v. La. Bd. of Elementary & Secondary Educ., 805 F.2d 1222, 1223 (5th Cir. 1986)).
63 Pub. L. No. 99-372, 100 Stat. 796 (1986) (codified at 20 U.S.C. § 1415(l)).
64 Id. The HCPA also overturned the holding in Smith v. Robinson that precluded parents
from recovering attorneys' fees under the IDEA. Id.
65 20 U.S.C. § 1415(l).
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D. Enforcement of Section 1415(l) in the Lower Courts After the
Amendment
After Smith v. Robinson and the subsequent passage of the
HCPA, the courts of appeals have disagreed whether plaintiffs may
use Section 1983 to enforce the IDEA, or, in other words, whether
Section 1983 falls within "other Federal laws protecting the rights of
children with disabilities. '"66
Confronting this issue in Matula in 1995, the Third Circuit found
that the HCPA's legislative history revealed that Congress specifically
intended that IDEA violations could be redressed through Section
1983.67 Furthermore, the court relied on the presumption in Franklin
v. Gwinnett County Public Schools6" that "all appropriate relief" is
available unless Congress has expressly indicated otherwise.6 9 Given
that presumption, the Third Circuit could not find any "clear direction" in the IDEA's text or history indicating that the relief available
should be limited. y
Similar to the Third Circuit's holding in Matula, the Seventh Circuit held that the IDEA's language and structure indicate that Congress did not intend that the IDEA's remedies should foreclose other
avenues of relief.7 The court held that Congress did not explicitly
foreclose recourse to Section 1983.72 Instead, the court found that
Section 1415(l) was enacted for the express purpose of ensuring that
Section 1983 claims would be available to enforce the IDEA.73
The Fourth Circuit disagreed with the holding in Matula, and held
that the IDEA's comprehensive remedial scheme forecloses recovery
66 See Blanchard v. Morton Sch. Dist., 509 F.3d 934, 938 (9th Cir. 2007); Diaz-Fonseca v.
Puerto Rico, 451 F.3d 13, 28 (1st Cir. 2006); Padilla v. Sch. Dist. No. 1, 233 F.3d 1268, 1273 (10th
Cir. 2000); Sellers v. Sch. Bd., 141 F.3d 524, 529-32 (4th Cir. 1998); Marie 0. v. Edgar, 131 F.3d
610 (7th Cir. 1997); W.B. v. Matula, 67 F.3d 484 (3d Cir. 1995); Mrs. W. v. Tirozzi, 832 F.2d 748,
755 (2d Cir. 1987). The Eighth Circuit appears to have an intra-circuit split. Compare Digre v.
Roseville Sch. Indep. Dist. No. 623, 841 F.2d 245, 250 (8th Cir. 1988) (holding that plaintiff was
"entitled to bring a section 1983 action based on alleged violations of [the IDEA's predecessor]"), with Heidemann v. Rother, 84 F.3d 1021, 1033 (8th Cir. 1996) (failing to mention or cite
Digre and holding that plaintiffs cannot recover general or punitive damages under Section 1983
for IDEA violations).
67 Matula, 67 F.3d at 494.
68 Franklin v. Gwinnett County Pub. Sch., 503 U.S. 60, 66 (1992).
69 Matula, 67 F.3d at 494.
70 Id. at 495.

71 Marie 0., 131 F.3d at 621.
72 Id.

73 Id. at 621-22.
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of money damages under Section 1983 for an IDEA violation.74 The
court found that a closer reading of Section 1415(l) "reveals no intent
that parties be able to bypass the remedies provided in [the] IDEA by
suing instead under Section 1983 for an IDEA violation."75 The court
reasoned that Section 1415(l)'s reference to "other" federal laws protecting the rights of children with disabilities could not be read to
encompass Section 1983 because (1) Section 1415(l) fails to explicitly
list Section 1983 as a remedy, and (2) nothing in Section 1983 mentions anything about children or disabilities.7 6 The court concluded
that Section 1415(l) meant only to restore the ability of parents and
children to seek redress under Section 1983 for constitutional, not
IDEA, violations.77 The Tenth Circuit agreed with the Fourth Circuit
and held that Section 1983 could not be used to remedy IDEA violations, and that Section 1415(l) left intact Smith v. Robinson's holding
that the IDEA may not provide the basis for Section 1983 claims. 78
While the Supreme Court has not resolved this circuit split,
recent precedent sets forth a framework with which to analyze the
issue.
E.

Intervening Supreme Court Precedent: City of Rancho Palos
Verdes v. Abrams

The en banc court in A. W. v. Jersey City Public Schools relied on
the reasoning in Rancho Palos Verdes to overturn Matula.7 In
Rancho Palos Verdes, after establishing that the Telecommunications
Act ("TCA") created individually enforceable rights, the Supreme
Court examined whether Congress intended to allow those rights to
be enforced through Section 1983.8" The Court looked at whether the
statute created a "comprehensive enforcement scheme that is incompatible with individual enforcement under § 1983." '8 It found that the
"provision of an express, private means of redress in the statute itself
is ordinarily an indication that Congress did not intend to leave open a
74 Sellers v. Sch. Bd., 141 F.3d 524, 529 (4th Cir. 1998).
75 Id. at 530.
76 Id.
77 Id.

at 531.

78 Padilla v. Sch. Dist. No. 1, 233 F.3d 1268, 1273-74 (10th Cir. 2000).
79 A.W. v. Jersey City Pub. Sch., 486 F.3d 791, 802-03 (3d Cir. 2007) (en banc) (discussing
City of Rancho Palos Verdes v. Abrams, 544 U.S. 113 (2005)).
80 Rancho Palos Verdes, 544 U.S. at 120.
81 Id. (quoting Blessing v. Freestone, 520 U.S. 329, 341 (1997)).

2008]

DISABLING INCENTIVES

more expansive remedy under § 1983. ' '82 The Court noted that the
instances it found Section 1983 "unavailable to remedy violations of
where the statute provided a "more
federal statutory rights" were
8' 3
remedy.
private
restrictive
The Court found that the TCA's remedial limitations were
assumed deliberate and precluded Section 1983 claims.' 4 Specifically,
the TCA included a very specific and short limitations period and an
expedited judicial review.8" The TCA also foreclosed recovery of
attorney's fees and costs. 86 In contrast, a Section 1983 action does not
contain a similarly brief limitations period or expedited review. Further, a successful plaintiff can recover attorney's fees and costs
through 42 U.S.C. § 1988.87 The Court concluded that enforcement of
the TCA through Section 1983 would distort the TCA's scheme of
expedited judicial review and limited remedies.88
However, the Court held that the "inference that the remedy provided in the [TCA] is exclusive can.. . be overcome by textual indication, express or implicit, that the remedy is to complement, rather
than supplant, § 1983. " 89 The majority emphasized that the "crucial
consideration is what Congress intended."9 The TCA's "saving
clause," nonetheless, was not a textual indication that Congress had
reserved an action under Section 1983 to enforce the TCA.91 Instead,
the Court held that the "savings clause" merely preserved the availability of Section 1983 claims that were available prior to the TCA's
enactment, but that the rights the TCA created could not be enforced
through Section 1983.92

82

Id. at 121.

83 Id.

Id. at 122-24.
Id.
86 City of Rancho Palos Verdes v. Abrams, 544 U.S. 113, 122-24 (2005).
87 Id.
88 Id. at 126-27.
89 Id. at 122.
90 Id. at 120 (quoting Smith v. Robinson, 468 U.S. 992, 1012 (1984)).
91 Id. at 126. The "savings clause" reads: "This Act and the amendments made by this Act
shall not be construed to modify, impair, or supersede Federal, State, or local law unless
expressly so provided in such Act or amendments." See id.
92 City of Rancho Palos Verdes v. Abrams, 544 U.S. 113, 126 (2005).
84
85
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II.

THE THIRD CIRCUIT'S EN BANC DECISION IN

A. W. v.

JERSEY

CITY PUBLIC SCHOOLS

In overruling W.B. v. Matula, the Third Circuit foreclosed recov93
ering money damages through Section 1983 for IDEA violations.
The Third Circuit relied on the holding in Rancho Palos Verdes in
overturning Matula. First, the court noted that after Matula was
decided, the Supreme Court offered clearer guidance on the availability of Section 1983 remedies in Blessing v. Freestone.94 In Blessing, the
Supreme Court held that where a statute provides a "comprehensive
enforcement scheme that is incompatible with individual enforcement
under § 1983," 9 it is evidence of "an 'implied' foreclosure of a § 1983
right of action."9 6 The Third Circuit then held that Rancho Palos
Verdes appeared to create a new presumption that when a statute
includes a private remedy, this remedy is exclusive and forecloses
relief through Section 1983. 97 The court went on to assert that Rancho
Palos Verdes allowed this presumption to be defeated only by a "textual" showing that Congress did not intend the private remedy to be
exclusive.98
Next, the Third Circuit applied this analysis to the dispute over
IDEA enforcement through Section 1983. 9 First, the court determined that the IDEA created an express, private means of redress.100
The Third Circuit then held that this forecloses Section 1983 claims to
enforce the IDEA unless a textual indication, express or implicit,
exists that shows Congress intended otherwise.10 1 The court disagreed
with the plaintiff that the text of Section 1415(l) indicated that the
remedies provided in the IDEA were meant to "complement, rather
than supplant" Section 1983.102 Instead, the court found Section
93 A.W. v. Jersey City Pub. Sch., 486 F.3d 791 (3d Cir. 2007) (en banc). The en banc court
further held that Section 1983 claims were not available to remedy alleged violations of the
Rehabilitation Act, see id. at 803-06, but discussion of that holding is beyond the focus of this
Note.
94 Id. at 800. See Blessing v. Freestone, 520 U.S. 329 (1997).
95 Blessing, 520 U.S. at 341.
96 Jersey City Pub. Sch., 486 F.3d at 800 (citing Blessing, 520 U.S. at 341).
97 Id. at 801.

98 Id. at 801-02.
99 Id. at 802.

100 Id. The court identified several IDEA provisions and regulations to support this
determination. Id. See also 20 U.S.C. §§ 1415(b)(6), 1415(f), 1415(i)(2)(A), 1415(i)(2)(B),
1415(i)(3)(B)(i); 34 C.F.R. § 300.661.
101 Jersey City Pub. Sch., 486 F.3d at 802.
102 Id. at 803.
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1415(l) to be analogous to the TCA savings clause, which the Supreme
Court in Rancho Palos Verdes had rejected as providing a textual indication that Congress intended to preserve Section 1983 claims to
enforce that statute's rights. 103
The Third Circuit found the reasoning in Sellers and Padilla convincing that Section 1415(l) only preserved Section 1983 as a vehicle
for redressing violations of constitutional rights and did not overrule
the part of Smith v. Robinson that holds that the IDEA's comprehensive enforcement scheme precludes a Section 1983 remedy.0 The
court also noted that the Supreme Court's reference to Smith since
the HCPA's passage further indicates that this part of the holding is
still valid. 5 Finally, the court rejected its finding in Matula that the
legislative history supports a textual inference that Congress intended
to preserve Section 1983 remedies for violations of IDEA-created
10 6
rights.

III.

WHY RANCHO PALOS VERDES

DOES

NOT REQUIRE

OVERRULING MATULA

The text of Section 1415(l)07 does not preclude Section 1983
actions. In fact, the language supports an implicit authorization of
Section 1983 claims.10 8 Contrary to Jersey City Public Schools, the language in Section 1415(l)-"or other Federal laws protecting the rights
of children with disabilities"-does not preclude Section 1983
enforcement. Because Section 1983 exists to protect and enforce statutory rights, such as those created by the IDEA, it would certainly
constitute a "federal law[] protecting the rights of children with
disabilities."' 0 9
Furthermore, allowing Section 1983 to serve as a vehicle to
enforce rights under the IDEA is not "incompatible with" 110 the text
of the statute. In Rancho Palos Verdes, the Court found that the
TCA's limited remedial provisions directly conflicted with relief avail103 Id.
104 Id.
106

Id.
Id.

107

See supra note 12.

105

108 20 U.S.C. § 1415(l).
109 See Maine v. Thiboutot, 448 U.S. 1 (1980) (recognizing that certain statutory rights may

be enforced under Section 1983).
110 Blessing v. Freestone, 520 U.S. 329, 341 (1997).
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able under Section 1983.111 That is not the case here. Section 1415(l)
contemplates plaintiffs attempting to circumvent the administrative
remedies the IDEA provides by bringing an action under other laws
protecting the rights of children with disabilities. However, the statute prevents this by requiring plaintiffs to first exhaust the administrative procedures the IDEA requires when "seeking relief that is also
available under [the IDEA].""1 2
Additionally, contrary to what the Third Circuit found in Jersey
City Public Schools, there is no indication in the text that Section
1415(l) only preserved Section 1983 as a vehicle for redressing violations of constitutional rights. The text does not preclude Section 1983
enforcement of the IDEA explicitly, and in fact indicates a preservation of it, thus providing strong indication that the IDEA's remedies
were meant to complement, not supplant, Section 1983.
The HCPA's legislative history strengthens this position. Congress specifically passed the HCPA to overturn Smith v. Robinson and
to affirm that the IDEA is not the exclusive avenue through which
13
parents may enforce the rights of their children with disabilities
Contrary to the holding in Jersey City Public Schools, nothing in the
HCPA's legislative history suggests that the HCPA was intended to
only partially overturn Smith. The House Conference Report stated
that it was the intent of Congress "that actions brought under 42
U.S.C. [§] 1983 are governed by [1415(l)]. ' ' 114 The bill was designed to
reaffirm Congress's intent "to permit parents ... to pursue the rights
of handicapped children through the [IDEA], section 504, and section
1983."115

Further, several legislators stated specifically that the HCPA's
purpose was to restore Section 1983 remedies for IDEA violations.
11 See supra notes 84-88 and accompanying text.
112 20 U.S.C. § 1415(l). See also S. REP. No. 99-112, at 15 (1985), reprinted in 1986
U.S.C.C.A.N. 1798 ("[W]hen a parent brings suit under another law when that suit could have
been brought under the [IDEA], the parent will be required to exhaust [IDEA] administrative
remedies to the same degree as would have been required had the suit been brought under the
[IDEA].").
113 Handicapped Children's Protection Act of 1986, Pub. L. No. 99-372, 100 Stat. 796
(1986). The amendment also reversed the holding in Smith v. Robinson that precluded parents
from recovering attorneys' fees under the IDEA. See id.
114 H.R. REP. No. 99-687, at 7 (1986), reprinted in 1986 U.S.C.C.A.N. 1807, 1809.
115 H.R. REP. No. 99-296, at 4 (1985) (emphasis added); see also 131 CONG. REc. H9964-02
(daily ed. Nov. 12, 1985) (statement of Rep. Williams) ("The original bill was designed to ...
reaffirm, in light of [Smith], the viability of ...42 U.S.C. 1983 and other statutes as separate
vehicles for ensuring the rights of handicapped children.").
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Senator Weicker, a drafter of the bill, stated that "[t]he purpose of
[the amendment] is ...to overturn the Smith v. Robinson decision
and ... clarify congressional intent regarding" what "rights, remedies,

and procedures available under section 504 of the Rehabilitation Act
and other Federal civil rights statues" are applicable to claims made
under the IDEA.116 Congress intended to bar a Section 1983 action
only where such an action would result in circumvention of the
IDEA's exhaustion requirement, where exhaustion is applicable." 7
Furthermore, in an extended comment, Senator Simon emphasized
that the law was not meant to exclude other remedies:
[I]n passing the [HCPA], Congress is rejecting [the] reasoning [in
Smith]. As legislative approaches to protecting the rights of handicapped persons grow, and we adopt new laws, we are building upon
the existing laws, with the full knowledge of those laws and with the
assumption that their provisions remain in effect as the context for
new legislation. When there is an intent to modify, limit, or supersede
existing law, Congress does not hesitate to do so explicitly." 8

As the Court recognized in Rancho Palos Verdes, the "crucial consideration is what Congress intended."'19 Viewed collectively, the
IDEA's text and the HCPA's legislative history strongly indicate that
Congress intended to preserve enforcement of the IDEA through Section 1983.
Finally, the fact that the Supreme Court has mentioned Smith in
other contexts 12° does not indicate that Smith's holding that the IDEA
cannot be enforced through Section 1983 is alive and well. When the
Supreme Court has referenced the Smith holding as an example of a
situation when a statute was comprehensive enough to preclude 1983
enforcement, they were referring to a statute that has since been
amended specifically to address Smith's holding.

116
117
118

131

CONG. REC. S10396-01 (daily ed. July 30, 1985) (statement of Sen. Weicker).
See H.R. REP. No. 99-296, at 7 (1985).
132 CONG. REC. S9277-01 (daily ed. July 17, 1986) (statement of Sen. Simon) (emphasis

added).
119 City of Rancho Palos Verdes v. Abrams, 544 U.S. 113, 120 (2005) (emphasis added)
(quoting Smith v. Robinson, 468 U.S. 992, 1012 (1984)).
120 See A.W. v. Jersey City Pub. Sch., 486 F.3d 791, 802 (3d Cir. 2007) (en banc).
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MONEY DAMAGES ARE THE MOST APPROPRIATE REMEDY
FOR DISABILITY HARASSMENT IN THE PUBLIC SCHOOLS

The nature of disability harassment makes Section 1983 the most
appropriate remedy to enforce the IDEA in many instances. This
Part discusses disability harassment in detail and examines the effect
the Jersey City Public Schools ruling has on children whose education
has suffered setbacks as a result of this harassment. This Part then
compares disability harassment to sexual harassment within public
schools and shows why allowing Section 1983 for harassment claimsdisability or otherwise-will not have the effect of creating runaway
litigation or burdensome damage awards for school districts.
A.

The Nature of Disability Harassment

Disability discrimination is not just the failure to accommodate
disabled people's needs. It can take the form of overt hostility and
subordination from non-disabled people. I21 American history is
replete with widespread segregation and isolation of people with disabilities.1 22 The longer people with disabilities remain segregated, the
more likely the general public will continue to associate them with
1 23
feelings of fear, discomfort, and hostility.
In our public school system, this fear and hostility find expression
as harassment based on the child's physical or mental difference.12 4
The IDEA mandates that children with disabilities be educated within
our public school systems and in the least restrictive environment possible.125 This mandate caused many children with disabilities who
were previously isolated to move into classrooms with their non-disabled peers and with teachers who are not appropriately trained to
handle their needs. 2 6 The reaction to this assimilation process has
sometimes been hostility and harassment by both peers and educa121 42 U.S.C. § 12101(a) (statement on the findings and purpose of the Americans with
Disabilities Act).
122 Id.
123 MARK C. WEBER, DISABILITY HARASSMENT 15-20 (N.Y. Univ. Press 2007); Samuel R.

Bagenstos, Subordination, Stigma, and "Disability,"86 VA. L. REV. 397, 438-39 (2000).
124 Mark C. Weber, Disability Harassmentin the Public Schools, 43 WM. & MARY L. REV.

1079, 1081 (2002).
125 20 U.S.C. § 1400(d).
126 Office of Special Educ. Programs, U.S. Dep't of Educ., History: Twenty-Five Years of
Progress in Educating Children with Disabilities Through IDEA (2005), http://www.ed.gov/
policy/speced/leg/idea/history.pdf.
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tors.1 27

A hostile education environment rife with harassment, intimidation, and fear is not conducive to any education, much less an
"appropriate one. ' 128 Specifically, "disability harassment ... is intimidation or abusive behavior toward a student based on disability that
creates a hostile environment by interfering with or denying a student's participation in or receipt of benefits, services, or opportunities
in the institution's program.' ' 29 Disability harassment thus subverts
the IDEA's mandate to provide children with disabilities an appropriate education in the least restrictive setting.
Professor Mark Weber, a leading scholar on disability harassment, has identified three categories of disability harassment that children may face.130 First, and most appalling, is direct harassment-the
instances where school personnel subject vulnerable children to outright physical or verbal abuse. 3' The second is the more indirect type
of harassment that occurs when school personnel treat children with
disabilities unfairly and even encourage other students to ridicule
them.132 The final and most common category of disability harassment is school personnel's failure to protect children with disabilities
from physical or psychological4 harassment by fellow students,13 3 as in
3
the case of Jeremias Molina.1
Disability harassment in our public schools is a form of discrimination. It operates to reinforce the notion that children with disabilities do not belong in school and, by implication, our society at large. 35
Children subjected to disability harassment often develop physical
symptoms of stress and refuse to attend class, thus creating educational setbacks.136 This is especially significant for children with disabilities who may be at an educational disadvantage due to their
disability. The dropout rate for children with disabilities is already
127
128
129

Weber, supra note 124, at 1110; WEBER, supra note 123, at 82.
See Weber, supra note 124, at 1110; WEBER, supra note 123, at 82.
Office of Civil Rights, U.S. Dep't of Educ., ProhibitedDisability Harassment: Reminder

of Responsibilities under Section 504 of the RehabilitationAct of 1973 and Title 11 of the Americans with Disabilities Act (2000), http://www.ed.gov/about/offices/list/ocr/docs/disabharassltr.
html.
130 Weber, supra note 124, at 1085-86; WEBER, supra note 123, at 61.
131 Weber, supra note 124, at 1085; WEBER, supra note 123, at 61.
132 Weber, supra note 124, at 1085; WEBER, supra note 123, at 61.
133 Weber, supra note 124, at 1085-86; WEBER, supra note 123, at 61.
134 Molina v. Bd. of Educ., No. 07-10948, 2007 WL 4454928, at *1 (E.D. Mich. Dec. 14,
2007).
135 Weber, supra note 124, at 1092; WEBER, supra note 123, at 66.
136 Weber, supra note 124, at 1092-93; WEBER, supra note 123, at 66.
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three times that of their non-disabled peers, and they face a 40 percent
higher unemployment rate than students with disabilities that do
graduate.137
As the Supreme Court recognized in Brown v. Board of Education, "education is perhaps the most important function of state and
local governments" because "it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of
an education." '38 Indeed, "classifications involving the complete
denial of education are in a sense unique, for they strike at the heart
of equal protection values by involving the State in the creation of
'
permanent class distinctions."1 39
Accordingly, by failing to ensure that
children with disabilities are free from harassment, school districts
send the message that these children are less deserving of an education than their non-disabled peers.
B.

The Implications of the Third Circuit's Holding to Disability
Harassment Claims Under the IDEA

As discussed above, a disabled child's right to an education equal
to that provided for non-disabled children is violated when that child
does not receive an appropriate education because of a hostile and
harassing school environment, 40 thus implicating the rights the IDEA
created. However, because the IDEA's remedial scheme is set up to
provide compensatory education services,'141 not money damages, a
disabled child's rights in this context are not always adequately
redressed within the courts. 42 Only when children with disabilities
can recover money damages, in addition to any other appropriate
remedy, is the law providing the appropriate legal response to the
pain, humiliation, and educational harm that disability harassment
causes.
Returning to the example of Jeremias Molina, it is evident that
without the option of money damages, if an IDEA violation is found,
Jeremias will be left without an adequate remedy under the IDEA.
137

U.S.

DEP'T OF EDUC., TWENTY-SECOND ANNUAL REPORT TO CONGRESS ON THE IMPLE-

WITH DISABILITIES Act (2000), http://www.ed.gov/about/
reports/annuaIosep/2000/ preface.pdf.
138 Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).
139 Plyler v. Doe, 457 U.S. 202, 234 (1982) (Blackmun, J., concurring).
140 Office of Civil Rights, supra note 129.
141 20 U.S.C. §§ 1400-1412.
142 WEBER, supra note 123, at 83.
MENTATION OF THE INDIVIDUALS
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This is especially true since he is no longer being educated within the
school where the harassment was taking place. Thus, the direct result
of the ruling in Jersey City Public Schools is that under the IDEA,
Jeremias would essentially have no remedial recourse against the
school. Conversely, in non-harassment IDEA cases, money damages
are often unwarranted because compensatory education services or
other injunctive relief is adequate to remedy most IDEA violations.
However, when children like Jeremias are not receiving an appropriate education because of ongoing harassment based on their disability,
compensatory education services are inadequate to stop the harassment or to remedy the physical, psychological, or educational harm
the harassment caused.
Unfortunately, the law in general has not always provided an adequate legal response to this overt type of disability discrimination in
our public schools.' 43 Since no federal statute effectively prohibits disability harassment, 1" potential plaintiffs have struggled to decide how
to pursue remedies to redress the physical, psychological, and educational harm that disability harassment has caused them. 45 Plaintiffs
have pursued relief through tort law, 146 constitutional claims, 47 Section 504 of the Rehabilitation Act,148 the Americans with Disabilities
Act,'149 and the IDEA. 5 ' The results have varied, and the law's ability
harassment taking place in
to effectively remedy or deter 15disability
1
our public schools is uncertain.
However, because the IDEA is the principal federal statute that
ensures children with disabilities are receiving an appropriate education in our public school system, it would seem the most appropriate
WEBER, supra note 123, at 62-66.
144 The ADA does contain a provision that states: "It shall be unlawful to coerce, intimidate, threaten, or interfere with any individual in the exercise or enjoyment of, any right granted
or protected" by the Act. 42 U.S.C. § 12203(b). However, courts evaluating harassment claims
under the ADA have largely ignored this language. See WEBER, supra note 123, at 43.
145 Weber, supra note 124, at 1093-1134; WEBER, supra note 123, at 68-680.
146 Baird v. Rose, 192 F.3d 462, 472 (4th Cir. 1999).
147 Smith v. Maine Sch. Admin. Dist. No. 6, No. 00-284, 2001 WL 68305, at *3 (D. Me. Jan.

143 Weber, supra note 124, at 1085-90;

29, 2001).
148 Witte v. Clark County Sch. Dist., 197 F.3d 1271, 1272 (9th Cir. 1999).
149 Baird, 192 F.3d at 467.
150 Shore Reg'l High Sch. Bd. of Educ. v. P.S., 381 F.3d 194, 197 (3d Cir. 2004).
151 Mark C. Weber, Exile and the Kingdom: Integration, Harassment, and The Americans
With DisabilitiesAct, 63 MD. L. REV. 162, 182 (2004).
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avenue to pursue remedies for harassment within the schools.' 52 Disability harassment directly interferes with and harms a child's ability to
receive an appropriate education, as the IDEA mandates.1 1 3 Harassment often causes psychological harm and substantial setbacks in the
disabled child's educational progress.' 54 The IDEA's remedial scheme
was designed to provide tuition reimbursement and compensatory
education services, not damages, and children with disabilities can be
left with an inadequate remedy if they cannot also receive monetary
compensation under the IDEA. 5 5
In Jeremias's case, after the school failed to stop the harassment
and violence another student was inflicting upon Jeremias, his parents
decided to remove him from the school. 56 In that situation, because
Jeremias was no longer attending that school, the IDEA violations
could not be adequately remedied through injunctive relief or compensatory education services. Therefore the IDEA's remedial scheme
would leave Jeremias with no remedial option to compensate him for
the school's failure to provide him with an appropriate education.
This is where Section 1983 is implicated. Enforcement of the IDEA
through Section 1983 for disability harassment claims would more
adequately compensate a child's loss of educational opportunities
from humiliation, pain and suffering, or physical invasion.' 57 Section
1983 damages would also provide a strong incentive for schools to
take the necessary steps to prevent disability harassment. 58
As discussed above, the en banc court in Jersey City Public
Schools was misguided in finding that Congress did not intend to
allow Section 1983 claims to enforce the IDEA. 15 9 Their holding
leaves children and parents within their jurisdiction without an important tool to remedy IDEA violations caused by disability harassment.1 60 Professor Weber aptly stated that "[h]arassment is a violation
152 As recognized, there are several avenues beyond the IDEA with which to pursue disability harassment claims in the education context. A discussion of these claims and the merits in
pursuing them is beyond the scope of this Note.
153 Office of Civil Rights, supra note 129.
154 Id.
155 WEBER, supra note 123, at 83.
156 Molina v. Bd. of Educ., No. 07-10948, 2007 WL 4454928, at *1 (E.D. Mich. Dec. 14,
2007).
157 WEBER, supra note 123, at 83.
158 Id. See also infra, Part IV.D.
159 See supra, Part III.
160 See WEBER, supra note 123, at 85-86.
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of [the] IDEA for which the Section 1983 remedial avenue seems the
most logical." '6 1 Furthermore, allowing Section 1983 damages to be
available for outrageous conduct like disability harassment would still
preserve the comprehensive remedial scheme under the IDEA for all
other disputes, where tuition reimbursement and compensatory education services are adequate.1 62 Courts can typically ascertain whether
the situation would be appropriate for Section 1983 damages or
whether the remedies the IDEA provides would be sufficient to
redress the violation.
C.

Comparisons with Sexual Harassment in the Public Schools
The failure of the legal system to appropriately redress disability
harassment contrasts sharply with its heightened awareness of sexual
harassment claims. The courts have long recognized that money damages are an appropriate remedy and deterrent for sexual harassment.
Specifically, the Supreme Court has recognized that Title IX of the
Education Amendments of 1972163 bars sexual harassment in the public schools and has permitted damages liability in actions brought
under this law."6
In Franklin v. Gwinnett County Public Schools, the Supreme
Court held that a high school student may receive monetary damages
under Title IX for sexual harassment by a teacher.1 65 And in Davis v.
Monroe County Board of Education, the Supreme Court permitted
private damages under Title IX against a school for failing to stop an
ongoing student-on-student sexual harassment. 66 The Supreme Court
rightfully recognized that harassment can interfere with a student's
access to educational opportunities or benefits to which they are enti67
tled, and that private damages can be an appropriate remedy.
161 Id. at 85.
162 Id. at 86.

163 20 U.S.C. § 1681.
164 Franklin v. Gwinnett County Pub. Sch., 503 U.S. 60, 76 (1992); Davis v. Monroe County
Bd. of Educ., 526 U.S. 629, 633 (1999). Like the IDEA, Title IX's requirements are a condition
attached to the receipt of federal funding. Both statutes were enacted pursuant to Congress's
Spending Clause authority. On a related note, the Supreme Court recently granted certiorari to
determine whether Title IX's implied right of action precludes Section 1983 constitutional claims
to remedy sex discrimination by federally funded educational institutions. Fitzgerald v. Barnstable Sch. Comm., 504 F.3d 165 (1st Cir. 2007), cert. granted, 76 U.S.L.W. 3485 (U.S. June 9, 2008)
(No. 07-1125).
165 Franklin, 503 U.S. at 76.
166 Davis, 526 U.S. at 648.
167 Id. at 629.
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While compensatory education services are not a remedial option
under Title IX, no other remedy outside of monetary damages would
have appropriately compensated the students in these cases. Specifically, equitable relief would have undercompensated both students.'68
In Franklin, the student no longer attended the school where the sexual harassment took place, much like Jeremias Molina's case. 169 The
Court recognized that without monetary damages, the student would
have been left without a remedy, tT° and the schools would have no
incentive to correct the harassment.
Likewise, when a child with a disability is subjected to ongoing
harassment at school, he is deprived of his right to an "appropriate
education" the IDEA mandates,' just as the Supreme Court recognized that sexual harassment can deprive a student of access to educational opportunities or benefits Title IX guarantees.17 2 Compensatory
damages, in contrast to compensatory education services, will more
appropriately remedy a child's humiliation and pain and suffering disability harassment causes. 73 This is especially true in situations where
the child no longer attends the school where the harassment occurred,
or when the harassment has stopped, but the child's educational progress suffers setbacks due to the emotional or physical suffering the
harassment caused. Compensatory education services, in those situations, will not suffice.
One argument against allowing private individuals to recover
money damages points out that school districts will be faced with
increasing litigation and a drain on precious monetary resources. 74
However, by looking at the analogous situation of sexual harassment
in the public schools, there is no available evidence that allowing
money damages has led to an increase in litigation or created a tremendous financial hardship on the schools. 175 Likewise, there is no
168 See Franklin, 503 U.S. at 76.
169 Id.
170 Id.

171 Weber, supra note 124, at 1110; WEBER, supra note 123, at 82.
172 Franklin, 503 U.S. at 76; Davis v. Monroe County Bd. of Educ., 526 U.S. 629, 633
(1999).
173 Weber, supra note 124, at 1109-10.
174 See Terry Jean Seligmann, A Diller, A Dollar: Section 1983 Damage Claims in Special
Education Lawsuits, 36 GA. L. REV. 465, 534-35 (2002).
175 It is especially significant to note that sexual harassment in the public schools is quite
pervasive. In fact, nearly two-thirds of college students report that they have experienced sexual
harassment. CATHERINE HILL & ELENA SILVA, DRAWING THE LINE: SEXUAL HARASSMENT ON
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indication that allowing money damages for disability harassment
claims under the IDEA will result in increased litigation or a financial
burden to the schools. In fact, during the twelve years Section 1983
damages for IDEA claims were allowed within the Third Circuit's
jurisdiction, there is no evidence that schools faced increased litigation
or suffered financial hardship from burdensome damage awards. This
argument should not be used as a basis for denying children the right
to monetary compensation under the IDEA without concrete evidence to support it.
D.

CreatingProper Incentives for Schools to Provide Children with
Disabilities an Education Free From Harassment

The deterrent effect of fines has been long documented in the
economic analysis of criminal punishments,17 6 and is analogous to
money damages in the civil context. "Not only do other punishments
fail to compensate, but they also require 'victims' to spend additional
resources in carrying out the punishment. ' 177 Allowing only tuition
reimbursement or compensatory education services for disability harassment claims under the IDEA has the perverse effect of forcing parents to expend the resources to enforce a right that the schools are
required by law to provide. Conversely, the schools bear only minimal costs when money damages are not allowed as a remedy under
the IDEA. At worst, if the school fails in the litigation, it bears only
the litigation costs and whatever costs, if any, imposed by the tuition
reimbursement or compensatory education services the court awards.
The absence of money damages essentially places a cap on the
school's potential liability for its teachers' or administrators' failings.
Because parents bear the sunk costs of pursuing a remedy
through litigation, and because the ruling in Jersey City Public Schools
limits schools' monetary liability, the effect is to give every possible
structural advantage to the schools. The ruling reads too narrowly the
remedial provisions of the IDEA-a statute designed specifically to
give children with disabilities extensive rights. Thus, the ruling in
Jersey City Public Schools sorely undermines the IDEA's purpose and
CAMPUS 14 (Am. Ass'n of Univ. Women Educ. Found. 2005). Even with these overwhelming
numbers, no evidence was found to suggest that the schools have been financially overburdened
by the cost of litigation or large damages awards.
176 See, e.g., Gary Becker, Crime and Punishment: An Economic Approach, in FOUNDATIONS OF THE ECONOMIC APPROACH TO LAW 138-146 (Avery Weiner Katz ed. 1998).
177 Id. at 143.
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leaves schools with little incentive to take the necessary steps to prevent and effectively remedy these IDEA violations. This result leaves
the most vulnerable and disadvantaged children at an even greater
disadvantage-an intolerable result.
CONCLUSION

For children with disabilities, an education is essential to ensuring
they can become integrated and productive members of our society.
However, disability harassment interferes with a child's ability to
receive the educational opportunities necessary for success. By denying Section 1983 money damages for IDEA violations, the Third Circuit took away an important remedial tool for redressing disability
harassment in our public schools.
In Jersey City Public Schools, the Third Circuit was misguided in

concluding that Congress did not intend to allow Section 1983 damages to enforce the IDEA. The text of Section 1415(l) and the
HCPA's legislative history confirm that Congress approved the assertion of Section 1983 claims predicated upon the IDEA, and applying
the framework the Supreme Court set out in Rancho Palos Verdes
does not require a contrary finding. Furthermore, allowing Section
1983 to enforce the IDEA in disability harassment cases gives children
with disabilities an avenue of relief when circumstances like Jeremias's
would otherwise leave them undercompensated under the IDEA.
Finally, allowing money damages will create appropriate incentives
for schools to ensure the guarantees of the IDEA are not subverted.

