SENSITIVE MILITARY "INTELLIGENCE":
RECONSIDERING FIFTH AMENDMENT WAIVERS

Douglass Calidas*

INTRODUCTION

"Waiver rules are not independent doctrinal creatures. Rather,
to a large degree, they define the scope of the right to which they
apply." 1
In the early 1960s, the Supreme Court decided the case of
Miranda v. Arizona,2 which radically changed the civilian justice system and mandated a regime of police warnings intended to safeguard
individuals' Fifth Amendment rights against self-incrimination. Several years before the Court decided Miranda, Congress enacted Article 31 of the Uniform Code of Military Justice to safeguard accused
servicemembers' Fifth Amendment rights.3 In deciding Miranda, the
Supreme Court articulated a strict test for determining intelligent
waiver.4 In three landmark cases decided in the mid-1980s, however,
the Court strongly diluted the intelligence requirement.5 The Court of
Appeals for the Armed Forces ("CAAF")-formerly known as the
Court of Military Appeals ("COMA")-later adopted the Supreme
Court's definition of intelligent waiver in the Miranda context for use
in the Article 31 context.6
* Duke University School of Law, J.D. 2008; University of Pennsylvania, B.S. 2003. The
author would like to thank Professors Scott Silliman and Robinson Everett for their research
assistance and several members of the George Mason University Civil Rights Law Journal for
their thoughtful feedback and revisions.
1 William J. Stuntz, Waiving Rights in CriminalProcedure, 75 VA. L. REV. 761, 841 (1989).
2 384 U.S. 436 (1966).
3 10 U.S.C. § 831(b) (1964).
4 Miranda, 384 U.S. at 475.
5 Colorado v. Spring, 479 U.S. 564, 571 (1987); Moran v. Burbine, 475 U.S. 412, 420 (1986);
Colorado v. Connelly, 479 U.S. 157, 167 (1986).
6 E.g., United States v. Peyton, 10 M.J. 387, 389 (C.M.A. 1981) ("Likewise, we find no
violation of the appellant's Miranda and Article 31 rights .... In any event, there is no evidence
that this procedure, or any other words or actions on the part of the investigators, persuaded the
appellant to make his inculpatory statements." (citing Rhode Island v. Innis, 446 U.S. 291, 299
(1980))); United States v. Erie, 29 M.J. 1008, 1011 (U.S. Army C.M.R. 1990) ("The prosecution
has the burden of establishing a valid rights waiver by a preponderance of the evidence. Mil. R.

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:1

The evidence shows that pressures of rank and command cause
servicemembers to waive their Article 31 protections in the vast
majority of cases.' This Article argues that an understanding of the
unique command relationships inherent in the military setting militates against the adoption of the lax waiver tests the Supreme Court
laid. The differences between the military and civilian communities
favor creating a stricter military-specific test for determining what
constitutes an intelligent waiver of Article 31's protection of Fifth
Amendment rights.
This Article begins by examining the "intelligent waiver" doctrine
as it now exists.' Part II discusses the common purposes of Article 31
and the Miranda warnings regime and considers the Court of Military
Appeals's rationale for adopting the Supreme Court's Miranda waiver
doctrine for use in the Article 31 context. Part III probes the rank and
command pressures inherent in military relationships that spurred
Congress's enactment of Article 31 and continue to induce the vast
majority of accused servicemembers to waive their rights and submit
to questioning. The Article concludes with an analysis of prospective
remedial actions-including adopting waiver doctrines found in tort
law and dissenting Supreme Court opinions-that might better prevent servicemembers from unflinchingly waiving their Fifth Amendment rights.

Evid. 304(e)(1); see Colorado v. Connelly, 479 U.S. 157 (1986) .... In determining whether there
has been a valid waiver, a court must focus on the perceptions of the accused. See Rhode Island
v. Innis, 446 U.S. 291 (1980). A court may find a valid waiver only where the totality of the
circumstances reveals both an uncoerced choice and the requisite level of comprehension of the
nature of the right and the consequences of a decision to abandon those rights. Moran v.
Burbine, 475 U.S. 412 (1986).").
7 E-mail from Major Kenneth Sachs, Deputy Judge Advocate General, Pope Air Force
Base, to Douglass Calidas (Apr. 29, 2008) (on file with author) ("[I]n my experience, about 85%
to 90% of persons read their Art 31 rights waive those rights and talk to either command or law
enforcement."); e-mail from Eugene Fidell, Partner, Feldesman, Tucker, Leifer, Fidell, LLP, to
Douglass Calidas (Apr. 29, 2008) (on file with author) ("It is extremely common for GIs-as
well as commissioned officers-to waive their Art. 31 rights. This is certainly a reflection of
years of training and experience in what is, after all, a collaborative environment, in which every
fiber of a person's being is dedicated to working with others and cooperating with those in
authority. You can only imagine how frustrating this is for those of us who represent military
personnel and find out only after the fact that our clients have waived their rights, given statements . . . etc.").
8 Critically, the military courts have elected to use the same standard as the federal courts
for determining what constitutes a valid waiver of Article 31 rights. See supra note 6.
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THE SUPREME COURT'S FIFTH AMENDMENT WAIVER
JURISPRUDENCE

Since deciding Miranda v. Arizona in 1966, the Supreme Court
has required that citizens' waivers of the Fifth Amendment right
against self-incrimination be made "voluntarily, knowingly, and intelligently."9 To effect a valid waiver of Fifth Amendment rights, a suspect in police custody must receive an explicit reminder of the
substantive content of these rights before making an intelligent choice
to waive them.'0 Since deciding Miranda, the Supreme Court has
never strayed in requiring police interrogators to provide suspects
with explicit reminders of their Fifth Amendment rights. However,
the Court has strongly diluted the accompanying requirement that
suspects' waiver of these rights must be knowing and intelligent.
A.

The Miranda Court Sets a High Bar for Waiver

The Miranda Court's articulation of the prophylactic warnings
that police must provide before interrogating suspects in custody has
become a part of the national consciousness." What is less often recognized is the Miranda Court's emphasis that the inquiry into the
validity of a suspect's waiver of the Fifth Amendment right against
self-incrimination "has two distinct dimensions."1 2 In the eyes of the
Miranda Court, an interrogator's simple reading of pro forma language before questioning a suspect does not necessarily validate a
waiver that is subsequently procured. 3 "Only if the 'totality of the
circumstances surrounding the interrogation' reveal both an
uncoerced choice and the requisite level of comprehension may a
court properly conclude that the Miranda rights have been waived."' 4
The Miranda Court was resolute in insisting that the courts'
inquiry into the intelligence of a suspect's waiver must not be an
empty formality. 5 Rather, "a heavy burden rests on the government
to demonstrate that the defendant knowingly and intelligently waived
9 Miranda v. Arizona, 384 U.S. 436, 444 (1966).
10 21 AM. JUR. 2D Criminal Law § 915 (2008).
II See Dickerson v. United States, 530 U.S. 428, 430 (2000) ("Miranda has become embedded in routine police practice to the point where the warnings have become part of our national
culture.").
12 Moran v. Burbine, 475 U.S. 412, 421 (1986) (characterizing the Miranda framework).
13 Id.
14 Id. (quoting Fare v. Michael, 442 U.S. 707, 725 (1979)).
15 Miranda v. Arizona, 384 U.S. 436, 475 (1966).
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his privilege against self-incrimination and his right to retained or
appointed counsel."16 Citing the case of Johnson v. Zerbst,17 in which
the Court refused to find an alleged waiver of the Sixth Amendment
right to counsel made by a criminal defendant who was "ignorant of
his right to counsel,"' 8 the Court reminded its audience that "[t]his
Court has always set high standards of proof for the waiver of Constitutional rights ...."19
The Court's announcement of a strict waiver standard in Miranda
comports with the decision's determined and practical tone as a
whole.2" The Miranda opinion belies a deep mistrust of majoritarian
police procedures,2" and its insistence on prophylactic rights meant to
safeguard the Fifth Amendment's objectives has been alternately
hailed and decried as "the epitome of all that was wrong (and right)
with the Warren Court's activism in the criminal justice arena. "22
The Court has never abandoned this two-part test for intelligent
waiver. A waiver of Fifth Amendment rights will only stand if police
interrogators have reminded a suspect in custody of his constitutional
rights and the suspect has thereafter made an "intelligent" choice to
waive these rights and participate in the interrogation.2 3 On a number
of occasions, the Court has provided insight into the meaning of
"intelligent" waiver. In Johnson v. Zerbst, the Court defined a legally
effective waiver as "an intentional relinquishment or abandonment of
16 Id. (citation omitted).
17 304 U.S. 458 (1938). In Johnson v. Zerbst, defendant Johnson was convicted in federal
court of counterfeiting four 20 dollar bills. Id. at 460. Johnson conducted his trial pro se (without the assistance of an attorney) after having allegedly waived his Sixth Amendment right to
counsel and made a number of critical mistakes, including missing the deadline to appeal his
conviction. Id. at 461-62.
18 Id. at 467.

19 Miranda, 384 U.S. at 475; accord Colorado v. Spring, 479 U.S. 564, 581 (1987) (Marshall,
J., dissenting) ("The State's burden of proving that a suspect's waiver was voluntary, knowing,
and intelligent is a 'heavy' one." (quoting Miranda, 384 U.S. at 475)).
20 See Corinna Barrett Lain, CountermajoritarianHero or Zero? Rethinking the Warren
Court's Role in the Criminal Procedure Revolution, 152 U. PA. L. REV. 1361, 1399 (2004)
("Miranda v. Arizona comes closest to realizing the heroic, countermajoritarian ideal we tend to
associate with the criminal procedure revolution.").
21 See Miranda, 384 U.S. at 449-54 (surveying popular interrogation procedure texts used
by police departments across the nation and noting these texts' advocacy of psychological coercion tactics). "The interrogators sometimes are instructed [by the texts] to induce a confession
out of trickery." Id. at 453.
22 Lain, supra note 20, at 1399.
23 The Court has not abandoned the test, though it has largely gutted the second part of
most of its practical significance. See infra notes 40-42 and accompanying text for a discussion of
this phenomenon.
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a known right. '24 More recently, the Court has defined the intelligence prong of the waiver test as an inquiry into whether a waiver was
"made with a full awareness both of the nature of the right being
25
abandoned and the consequences of the decision to abandon it."
The Miranda Court recognized the practical importance of
requiring proof of intelligent waiver. As the Court reasoned, "[t]he
requirement of warnings and waiver of rights is a fundamental with
respect to the Fifth Amendment privilege and not simply a preliminary ritual to existing methods of interrogation. 2' 6 For this reason,
the Court insisted that the famously harsh exclusionary rule would
presumably bar 27 introducing at trial confessions and statements procured by police interrogation without valid waiver. 28 As a doctrinal
matter, failure to provide the Miranda warnings does not categorically
bar the admission of subsequent statements a defendant makes in custody. 29 Nonetheless, it creates a strong "presumption" that the defendant's Fifth Amendment rights were violated.3" Thus, while the
Miranda Court reiterated that a suspect "may knowingly and intelligently waive" his right against self-incrimination, "unless and until
such warnings and waiver" are evidenced by the prosecution at trial,
the suspect's statements would remain inadmissible.3 1
B.

The Miranda Warnings Take on a "Talismanic" Importance

"Miranda itself indicated that no talismanic incantation was
required to satisfy its strictures. 3 2 Nevertheless, while "Miranda
warnings do no have to be given exactly as they [were] described in
24 Johnson v. Zerbst, 304 U.S. 458, 464 (1938). In Zerbst, the Court considered a waiver of
the Sixth Amendment right to counsel. However, the Miranda Court explicitly adopted the
Zerbst definition of waiver for use in the Fifth Amendment context. Miranda, 384 U.S. at 476.
25 Moran v. Burbine, 475 U.S. 412, 421 (1986).
26 Miranda, 384 U.S. at 476 (emphasis added).
27 For a discussion of the significance of this doctrinal point, see infra note 158 and accompanying text.
28 See Miranda, 384 U.S. at 492 ("Without these [Miranda] warnings the [suspect's] statements were inadmissible.").
29 Id. at 478.
30 Id. at 498-99.

31 Id. at 479 (emphasis added).
32 California v. Prysock, 453 U.S. 355, 359 (1981) (per curiam); see also Miranda, 384 U.S.
at 476 (allowing for a "fully effective equivalent" to the Court's suggested warnings). In
Prysock, the Court held that the following colloquy between police interrogator and suspect was
a constitutionally sufficient set of Miranda warnings:
Sgt. Byrd: I want to go through your legal rights again with you and after each legal right
I would like for you to answer whether you understand it or not .... Your legal rights,
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the Miranda decision,"" the Court has been stringent in requiring that
all statements and confessions be prefaced with either the standard
Miranda warnings or a "fully effective equivalent" to be admissible in
court.3 4

A criminal defendant seeking to bar the admission of a statement
that is the product of custodial interrogation may always argue "that
the warnings were 'inadequate' because they did not 'reasonably con-

vey' the Miranda rights."35 If the warnings provided "incomplete or

misleading information" regarding the right against self-incrimination,
Mr. Prysock, is [sic] follows: Number One, you have the right to remain silent. This
means you don't have to talk to me at all unless you so desire. Do you understand this?
Randall P.: Yeh.
Sgt. Byrd: If you give up your right to remain silent, anything you say can and will be
used as evidence against you in a court of law. Do you understand this?
Randall P.: Yes.
Sgt. Byrd: You have the right to talk to a lawyer before you are questioned, have him
present with you while you are being questioned, and all during the questioning. Do you
understand this?
Randall P.: Yes.,
Sgt. Byrd: You also, being a juvenile, you have the right to have your parents present,
which they are. Do you understand this?
Randall P.: Yes.
Sgt. Byrd: Even if they weren't here, you'd have this right. Do you understand this?
Randall P.: Yes.
Sgt. Byrd: You all, uh,-if,-you have the right to have a lawyer appointed to represent you
at no cost to yourself. Do you understand this?
Randall P.: Yes.
Sgt. Byrd: Now, having all these legal rights in mind, do you wish to talk to me at this
time?
Randall P.: Yes.
453 U.S. at 356-57. The Ninth Circuit had taken a different view and held that "reslondent was
not properly advised of his right to the services of a free attorney before and during interrogation." Id. at 358 (emphasis added).
33 David B. Altman, Supreme Court Review: Fifth Amendment- Coercion and Clarity: The
Supreme Court Approves Altered Miranda Warnings, 80 J. CRIM. L. & CRIMINOLOGY 1086, 1091
(1990); see, e.g., Duckworth v. Eagan, 492 U.S. 195, 202 (1989) ("We have never insisted that
Miranda warnings be given in the exact form described in that decision." (emphasis added)).
34 Duckworth, 492 U.S. at 202 ("In Miranda itself, the Court said that 'the warnings
required and the waiver necessary in accordance with our opinion today are, in the absence of a
fully effective equivalent, prerequisites to the admissibility of any statement made by a defendant."' (citing Miranda, 384 U.S. 436, 476 (1966))); see also Rhode Island v. Innis, 446 U.S. 291,
297 (1980) ("Those [interrogation] safeguards included the now familiar Miranda warningsnamely, that the defendant be informed 'that he has the right to remain silent, that anything he
says can be used against him in a court of law, that he has the right to the presence of an
attorney, and that if he cannot afford an attorney one will be appointed for him prior to any
questioning if he so desires'-or their equivalent." (emphasis added) (citation omitted)).
35 RUSSELL L. WEAVER ET AL., CRIMINAL PROCEDURE: CASES, PROBLEMS & EXERCISES
460 (3d ed. 2007).
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the defendant challenging his statement's admissibility will likely
succeed.36
Given the extent to which the Miranda warnings requirement has
permeated public consciousness,37 police take great care to ensure that
the required warnings are properly read.38 Similarly, when asked to
consider a statement's admissibility that has been challenged on selfincrimination grounds, courts will begin their task by inquiring into
the sufficiency of the police interrogators' warnings.3 9
C.

The Court Dilutes the Intelligent Waiver Requirement

"[A]s Miranda itself makes clear, proof that the required warnings have been given is a necessary, but by no means sufficient, condiThe Miranda Court's
tion for establishing a valid waiver."4
specification of a two-part test for determining the validity of a Fifth
Amendment waiver remains good law.41 However, three Court cases
decided within two years in the mid-1980s stripped the second
requirement of much of its practical significance. Thus, "[a]lthough
the Court has been fairly strict in requiring that the warnings be read,
the requirement that waivers be 'knowing' and 'intelligent' has been
construed quite favorably to the police."4 2
36 Id.
37 Id.

38 See supra note 10 and accompanying text; see also Kevin Corr, A Law Enforcement
Primer on Custodial Interrogation, 15 WHrITIER L. REV. 723, 725 (1994) ("When no form or
card is used, it may help if the police report specifies exactly what the officer said by way of the
Miranda warnings. If a card was used, the report could reflect that the police officer read the
warnings from a standard Miranda card, and the officer should be prepared to produce this card
in court. Too often police reports, if they say anything at all about Miranda warnings, say something such as, 'suspect was given his rights and he invoked them.' Such a blanket statement does
not tell other law enforcement officers what they need to know about the suspect's responses
before attempting to question the suspect at a later time.").
39 Each of the landmark Supreme Court cases discussed in the following section follows
this model. See Colorado v. Spring, 479 U.S. 564, 556-57 (1987) ("As we have noted, Spring
indicated that he understood the enumerated rights and signed a written form expressing his
intention to waive his Fifth Amendment privilege."); Moran v. Burbine, 475 U.S. 412, 420 (1986)
("Respondent does not dispute that the Providence police followed these procedures with precision."); Colorado v. Connelly, 479 U.S. 157 (1986) ("The officer advised respondent of his
Miranda rights .... Shortly thereafter, a detective arrived and again advised respondent of his
rights.").
40 Moran, 475 U.S. at 452 (Stevens, J., dissenting).
41 Stuntz, supra note 1, at 815.
42 Id.
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Two of these cases, Colorado v. Spring" and Moran v. Burbine,4

underscore the Court's willingness to approve of police "trickery" that
encourages a suspect to waive his Fifth Amendment rights and speak
freely.4 5 "[B]ecause the warnings take care of the central [F]ifth

[A]mendment problem" in the Court's eyes, "the police are free to
take advantage of suspects' ignorance, mistake, surprise, and simple
bad judgment to obtain incriminating statements."4 6 In the third case,
Colorado v. Connelly,47 the Court established a decidedly low threshold for the requisite level of "intelligence" necessary to effect valid

waiver.
In Colorado v. Spring, the police initiated an interrogation, osten-

sibly to question a suspect about a firearms violation for which he was
being held in jail.48 After securing a waiver of his Fifth Amendment

rights, the police switched gears and asked the suspect "whether he
had ever shot a man named Walker in Colorado."49 Unbeknownst to

the suspect, the entire line of questioning was meant to induce him to
confess to the Colorado murder; the firearms charge was merely a

convenient icebreaker.5 " Following his murder conviction, Spring
appealed to the Supreme Court, arguing that his waiver was not
"intelligent."'" From a suspect's perspective, finding waiver in circumstances such as those Spring faced would amount to a Court permit
for police to "change the focus of their questioning suddenly in the
hope that a startled suspect [will not consider] his options carefully.""
The Court rejected Spring's argument and upheld his conviction. 3 Finding "no doubt that Spring's waiver of his Fifth Amend43 479 U.S. 564 (1987).
44 475 U.S. 412 (1986).
45 Id. at 453 (Stevens, J., dissenting) (protesting that "Miranda clearly condemns threats or

trickery that cause a suspect to make an unwise waiver of his rights").
46 Stuntz, supra note 1, at 818.
47 479 U.S. 157 (1986).
48 Spring, 479 U.S. at 566-67.
49 Id. at 567.
50 Id.
51 Id. at 569. "Spring argued on appeal that his waiver of Miranda rights before the March
30 statement was invalid because he was not informed that he would be questioned about the
Colorado murder." Id.
52 Stuntz, supra note 1, at 816; see also Spring, 479 U.S. at 575 ("[Spring] contends that the
failure to inform him of the potential subjects of interrogation constitutes the police trickery and
deception condemned in Miranda, thus rendering his waiver of Miranda rights invalid.").
53 Spring, 479 U.S. at 574; see also Moran v. Burbine, 475 U.S. 412, 421 (1986) ("[Burbine]
contends instead that the confessions must be suppressed because the police's failure to inform
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ment privilege was knowingly and intelligently made," the Court
sanctioned the police officers' willingness to take advantage of the
suspect's misreading of their basis for interrogation.54 "The Constitution does not require that a criminal suspect know and understand
every possible consequence of a waiver of the Fifth Amendment
privilege.""
In Moran v. Burbine, the Court considered whether a police
department's willful refusal to notify a suspect of his attorney's immediate availability to provide counsel during interrogation would
render the suspect's subsequent waiver of his Fifth Amendment rights
unintelligent.5 6 The facts underlying Moran describe a police department willing to engage in considerable trickery to keep a suspect from
exercising his constitutional right to legal representation." "While
[Moran] was in police custody, his sister attempted to retain a lawyer
to represent him. The attorney telephoned the police station and
received assurances that respondent would not be questioned further
until the next day."5 8 As it turned out, police officers interrogated
Moran "later that evening."" After securing a waiver of his Fifth
Amendment rights, the officers elicited a number of "inculpatory
statements" from Moran. 60 The prosecution introduced these statements at Moran's murder trial, which resulted in a guilty verdict.6'
Considering Moran's appeal, the Supreme Court cited the
Miranda rule regarding the intelligence prong of the test for valid
waiver.62 However, the Court's application of this law to the facts of
him of the attorney's telephone call deprived him of information essential to his ability to knowingly waive his Fifth Amendment rights.").
54 Spring, 479 U.S. at 574.
55 Id. at 574 (emphasis added).
56 Moran, 475 U.S. at 415-16 ("The question presented is whether either the conduct of the
police or respondent's ignorance of the attorney's efforts to reach him taints the validity of the
waivers and therefore requires exclusion of the confessions.").
57 Id. at 415-19.
58 Id. at 415.
59 Id.
60 Id.

61 Id. at 418 ("The jury found [Burbine] guilty of murder in the first degree, and he
appealed to the Supreme Court of Rhode Island. A divided court rejected his contention that
the Fifth and Fourteenth Amendments to the Constitution required the suppression of the inculpatory statements and affirmed the conviction.").
62 Moran v. Burbine, 475 U.S. 412, 421 (1986) ("Miranda holds that '[tihe defendant may
waive effectuation' of the rights conveyed in the warnings 'provided the waiver is made voluntarily, knowingly and intelligently.' The inquiry has two distinct dimensions. First, the relinquishment of the right must have been voluntary in the sense that it was the product of a free and
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Moran's case indicated how little "intelligence" is required to inform a
valid waiver decision.63 The Court drew a bright line between affirmative police "coercion," which will nullify a waiver, and mere police
refusal to "supply a suspect with a flow of information."' The Court
upheld Moran's murder conviction and affirmed the trial court's finding of intelligent waiver. The Court opined:
No doubt the additional information would have been useful to
[Moran]; perhaps even it might have affected his decision to confess.
But we have never read the Constitution to require that the police
his
supply a suspect with a flow of information to help him calibrate
66
rights.
his
by
stand
or
speak
to
whether
deciding
in
self-interest
In dissent, Justice Stevens asserted that "this conclusion flies in
the face of this Court's repeated expressions of deep concern about
incommunicado questioning" and the authorities' willingness to prey
on suspects' ignorance. 67 Nevertheless, while the Court "shared the
suspect's distaste" for police trickery in this context, it refused to hold
that such trickery will invalidate a finding of intelligent waiver.68
While Spring and Moran demonstrated the Court's willingness to
approve of police trickery that relies on a suspect's ignorance, the
Court's holding in Colorado v. Connelly diminished the fundamental
level of "intelligence" required to effect valid waiver. After Connelly,
even an insane man guided by schizophrenic illusions could be
deliberate choice rather than intimidation, coercion, or deception. Second, the waiver must have
been made with a full awareness of both the nature of the right being abandoned and the consequences of the decision to abandon it. Only if the 'totality of the circumstances surrounding the
interrogation' reveal both an uncoerced choice and the requisite level of comprehension may a
court properly conclude that the Miranda rights have been waived." (citations omitted)).
63 Id. at 422-23 ("Once it is determined that a suspect's decision not to rely on his rights
was uncoerced, that he at all times knew he could stand mute and request a lawyer, and that he
was aware of the State's intention to use his statements to secure a conviction, the analysis is
complete and the waiver is valid as a matter of law." (emphasis added)).
64 Id.

65 Id. ("[T]he Court of Appeals believed that the '[d]eliberate or reckless' conduct of the
police, in particular their failure to inform respondent of the telephone call, fatally undermined
the validity of the otherwise proper waiver. We find this conclusion untenable as a matter of
both logic and precedent.").
66 Id. (citations omitted).
67 Id. at 438 (Stevens, J., dissenting).
68 Moran v. Burbine, 475 U.S. 412, 424 (1986).
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regarded as capable of executing an intelligent waiver of his Fifth
Amendment rights.69
In August 1983, Francis Connelly boarded a plane from Boston to
Denver, approached a police officer on the street, effectuated a
waiver of his Fifth Amendment rights, and confessed to killing a
young Colorado girl several years earlier.7" During his murder trial, a
state psychiatrist testified that Connelly "was suffering from chronic
schizophrenia and was in a psychotic state at least as of ...the day
before he confessed."'" In the psychiatrist's expert opinion, Connelly's confession was motivated by his belief that the "voice of God"
had ordered him to confess.72 The prosecution did not contest this
assessment, and the trial judge credited the psychiatrist's testimony.7 3
Nevertheless, the court admitted Connelly's statement into evidence,
and he was convicted on the basis of his confession.74
The Supreme Court upheld Connelly's murder conviction after
finding him capable of executing an intelligent waiver of his Fifth
Amendment rights." The Court stated that "notions of 'free will'
have no place" in Fifth Amendment waiver jurisprudence.7 6 The
Court looked only to the government agents' behavior in securing a
waiver of rights, and refused to consider the suspect's vulnerability or
unstable mental state. 77 The Court reinterpreted Miranda to "protect[ ] defendants against government coercion leading them to surrender rights protected by the Fifth Amendment; it goes no further
than that."' 78 Justice Brennan, writing in dissent, found the Court's
holding "unprecedented" and repugnant to "a most basic sense of jus69 See Colorado v. Connelly, 479 U.S. 157, 175 (1986). In the words of the state trial court,
Connelly's confessions were "mandated by auditory hallucination, had no basis in reality, and
were the product of a psychotic break with reality." Id.
70 Id. at 160.
71 Id. at 161.

72 Id. at 174 (Brennan, J. dissenting) ("He believed that his father was God, and that he
was a reincarnation of Jesus." (citing the trial record)).
73 Id. at 162.

74 Id. at 183 (Brennan, J., dissenting) ("There is not a shred of competent evidence in this
record linking the defendant to the charged homicide. There is only Mr. Connelly's
confession.").
75 Colorado v. Connelly, 479 U.S. 157, 169 (1986) (emphasis added).
76 Id.

77 Id. at 170 ("The sole concern of the Fifth Amendment, on which Miranda was based, is
governmental coercion.").
78 Id.
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tice."79 Nevertheless, the Court was unwilling to read the intelligence
prong of the waiver test to require anything other than the suspect's
recognition of his legal right to remain silent. "Only if we were to
establish a brand new constitutional right-the right of a criminal
propdefendant to confess to his crime only when totally rational and 8°
erly motivated-could [Connelly's waiver] claim be sustained.
In the aftermath of Spring, Moran, and Connelly, the intelligence
prong of the Supreme Court's Miranda waiver test was diluted to an
afterthought. Nonetheless, the Court of Appeals for the Armed
Forces has largely adopted this test for use in evaluating the validity of
servicemembers' waivers of Article 31 rights.8 1 Part II examines the
reasons for this decision.
II.

THE COMMONALITY OF PURPOSE UNDERLYING BOTH ARTICLE

31

AND MIRANDA

The COMA's decision to adopt the Supreme Court's Miranda
waiver doctrine for use in appraising the intelligence of servicemembers' waiver of Article 31 rights was not an arbitrary choice.
Similar concerns about suspect ignorance and overreaching criminal
investigators underlie both Article 31 and the Miranda doctrine.
Given this commonality of purpose, an argument can be made that
the CAAF should not be asked to reinvent the wheel in the military
context when the Supreme Court has already spoken clearly on an
issue contemplated by both civilian and military law.
A.

The Miranda Doctrine as Article 31's "Intellectual Offspring"

While Article 31 and Miranda have separate origins-the former
is a statutory measure crafted by Congress, while the latter is a prophylactic Constitutional rule the Court created-they constitute two
branches of the same doctrinal tree.8 2 At bottom, both are protective
79 Id. at 174, 176 (Brennan, J., dissenting) ("The absence of police wrongdoing should not,
by itself, determine the voluntariness of a confession by a mentally ill person. The requirement
that a confession be voluntary reflects recognition of the importance of free will and of reliability
in determining the admissibility of a confession, and thus demands an inquiry into the totality of
the circumstances surrounding the confession."). For a more detailed examination of Justice
Brennan's reasoning, see infra Part IV.B.
80 Id. at 166.
81 See supra note 6.
82 Cf. Major Ralph H. Kohlmann, Are You Ready For Some Changes? Five Fresh Views of
the Fifth Amendment, 1996-MAR ARMY LAW. 62, 62 (1996) ("The law is alive! Proof positive of
this statement is that after 205 years the Fifth Amendment continues to evolve in meaning and
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measures that seek to provide some practical assurance that the right
against self-incrimination embodied within the text of the Fifth
Amendment will have practical meaning for individuals accused of a
crime. "Like Miranda warnings, Article 31(b) warnings are designed
to advise or remind service members about the constitutional privilege
against self-incrimination .. ."3
8.

The protection of the right against self-incrimination in the mili-

tary is broad and longstanding.8 4 Lawyers who are unfamiliar with
military law and its statutory basis, the Uniform Code of Military Justice ("UCMJ"), are often surprised to learn that the military's prophy-

lactic protection of the right against self-incrimination predates
Miranda by a full 15 years.85 The references to command force and
investigators' officer status in the Article 31 legislative history demonstrate that Congress was especially concerned with how rank and command relationships could undermine servicemembers' Fifth
Amendment protection against self-incrimination.8 6 In fact, Article
application. The most interesting cases of the year ...address the scope of protection of the
Fifth Amendment self-incrimination clause, and several aspects of the warning requirements
mandated by Miranda v. Arizona and the self-incrimination provisions of Article 31 of the Uniform Code of Military Justice.").
83 Major Ralph H. Kohlmann, Tales from the CAAF: The Continuing Burialof Article 31(b)
and the Brooding Omnipresence of the Voluntariness Doctrine, 1997-MAY ARMY LAW. 3, 11
(1997).
84 Uniform Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the
House Comm. on Armed Services, 81st Cong., 1st Sess. 984 (Commentary) (1949) ("Subdivision
(a) [of UCMJ Article 31] extends the right against self-incrimination to all persons under all
circumstances.., subdivision (b) broadens the [protection] to protect not only those accused of
a crime but also those who are suspected of one."); see also Trevor 0. Orsinger, A Military Law
Primer: How the Uniform Code of Military Justice is a Model for the Treatment of Defendants in
Criminal Cases, 19 DUPAGE COUNTY BAR ASSOCIATION BRIEF 24, 24 (Apr. 2007) ("The Uni-

form Code of Military Justice ensures that the rights of a defendant are strenuously checked by
various levels of command throughout the prosecution of a crime.").
85 Fred E. Inbau, Over-Reaction-The Mischief of Miranda v. Arizona, 89 J. CRIM. L. &
CRIMINOLOGY 1449, 1460 n.27 ("The only other pre-1965 requirements for the warnings
appeared in the Texas Code of Criminal Procedure (Article 727), and in the Code of Military
Justice (Article 31)."); DEP'T OF THE ARMY,DEP'T OF THE ARMY PAMPHLET 27-22, MILITARY
CRIMINAL LAW EVIDENCE (July 15, 1987) ("This warning provision predated Miranda v. Arizona

by 15 years.").
86 See Uniform Code of Military Justice: Hearingson H. R. 2498 Before a Subcomm. of the
House Comm. on Armed Services, 81st Cong., 1st Sess. 988 (1949) (testimony of Felix Larkin)
("[Article 31] incidentally covers a wider scope in that you can't force a man to incriminate
himself beforehand-not just on the trial, if you will. And this in addition since it prohibits any
person trying to force a person accused or one suspected, would make it a crime for any officer
or any person who tries to force a person to do that." (emphasis added)).
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31's protections are stronger than civilian rules against self-incrimination." Article 31(b) states:
No person subject to this chapter may interrogate, or request any
statement from an accused or a person suspected of an offense without first informing him of the nature of the accusation and advising
him that he does not have to make any statement regarding the
offense of which he is accused or suspected and that any statement
made by him may be used as evidence against him in a trial by courtmartial.8 8
This text differs significantly from the suggested Miranda warnings.89 The most telling differences between the text of Article 31(b)
and the suggested Miranda warnings are that Article 31(b) "requires
warnings even if the suspect is not in custody . . . and requires the
interrogator to inform the individual being interrogated of the suspected offense."9 0
These differences notwithstanding, Miranda may be viewed in
many ways as the intellectual offspring of Article 31.91 In seeking to
87 See supra note 84.
88 10 U.S.C. § 831(b).
89 See infra note 96.
90 H.F. "Sparky" Gierke, The Use of Article III Case Law in Military Jurisprudence,2005AUG ARMY LAW. 25, 36 (2005).
91 Like the Miranda Court, the drafters of Article 31 envisioned that the newly enunciated
rights against self-incrimination could, and often would be, voluntarily waived. See Uniform
Code of Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the House Comm. on
Armed Services, 81st Cong., 1st Sess. 990 (1949) (testimony of Felix Larkin):
MR. DEGRAFFENRIED:

As I understand it, Mr. Larkin, is this what you have on your

mind: Say a crime is committed and several people are suspected but no one has been
arrested.
MR. LARKIN: Yes.
MR. DEGRAFFENRIED: You bring them in before they have been arrested.
MR. LARKIN: Yes.

MR. DEGRAFFENRIED: You ask them to come in and you inform them of the crime that
has been committed.
MR. LARKIN: Yes, sir.
MR. DEGRAFFENRIED: Say that somebody has been shot or something of that kind.
MR. LARKIN: Yes.

MR. DEGRAFFENRIED: You tell him that John Jones has been shot, that is tell each one of
them that and tell them that they don't have to make a statement if they don't care to
incriminate them.
MR. LARKIN: Yes.
MR. DEGRAFFENRIED: Then you ask each one of them if they would object to making a

statement about where they were at the time it was done so that an investigation may be
made to find out if they are telling the truth about it.
MR. LARKIN: Yes, sir.
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enunciate a remedial solution to the problem of police coercion and
overreaching during the interrogation process, the Miranda Court
found a remarkable model in Article 31.92 The Court quickly admitted its debt to the UCMJ authors.93 Chief Justice Warren directly
cited Article 31 in his Miranda opinion, 4 and he modeled his suggested prophylactic warnings partly on the text of Article 31. 91 The
commonality of purpose suggests that it is appropriate for the Court
of Appeals for the Armed Forces to adopt aspects of the Supreme
Court's Miranda jurisprudence when formulating Article 31 doctrine.
B.

The COMA Extends Miranda Protections to Servicemembers

Since 1967, the Miranda rule itself has been held to apply to
interrogations of servicemembers suspected of criminal activity. In
United States v. Tempia,96 the COMA concluded that "[a] cursory
scrutiny of the opinion in Miranda makes crystal clear that the formulae there laid down by the Court are constitutional in nature" and
apply with full force to servicemembers accused of a crime.97 While
the COMA observed that "military jurisprudence is and always has
been separated from the ordinary Federal and State judicial systems in
this country," 98 it acknowledged that the military justice system has
traditionally gone to great lengths to protect servicemembers' constitutional rights, especially the liberties enshrined in the Bill of Rights.99
MR. DEGRAFFENRIED:

MR. LARKIN:

Is that it?

That is exactly the idea, Mr. deGraffenried.

Id.
Miranda v. Arizona, 384 U.S. 436, 489 (1966).
Id. ("Similarly, in our country the Uniform Code of Military Justice has long provided
that no suspect may be interrogated without first being warned of his right not to make a statement and that any statement he makes may be used against him.").
94 Id. at 489 n.52.
95 Compare id. at 444 ("Prior to any questioning, the person must be warned that he has a
right to remain silent, that any statement he does make may be used as evidence against him,
and that he has a right to the presence of an attorney, either retained or appointed."), with 10
U.S.C. § 831(b) ("No person subject to this chapter may interrogate, or request any statement
from an accused or a person suspected of an offense without first informing him of the nature of
the accusation and advising him that he does not have to make any statement regarding the
offense of which he is accused or suspected and that any statement made by him may be used as
evidence against him in a trial by court-martial.").
96 37 C.M.R. 249 (C.M.A. 1967).
97 Id. at 255.
98 Id. at 253.
99 Id. ("The time is long since past-as, indeed, the United States recognizes-when [the
COMA] will lend an attentive ear to the argument that members of the armed services are, by
reason of their status, ipso facto deprived of all protections of the Bill of Rights . . . . That
92
93

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:1

"It is apparent that the protections of the Bill of Rights, except those
which are expressly or by necessary implication inapplicable, are
available to members of our armed forces."' ° Thus, in the armed
forces, as in civilian life, absent "an intelligent and voluntary waiver of
[Fifth Amendment] rights, by a suspect, a court must suppress any
statements taken from the defendant." 10' 1
The COMA's willingness to recognize Miranda's applicability to
servicemembers has rendered Article 31 protections superfluous in
many instances.0 2 Recognizing that Congress's enactment of Article
31 predated the Supreme Court's Miranda decision, the COMA reasoned: "[T]he door was left open for the legislative process to innovate 'other procedures which are at least as effective in apprising
accused persons of their right to silence and in assuring a continuous
opportunity to exercise it.",10 3 If Article 31 is viewed as one of these

"other procedures" for safeguarding the Fifth Amendment right to
remain silent, it makes sense to incorporate the Miranda doctrine
when mandating procedures that will govern both Article 31 protections and the application of the Miranda regime to servicemembers
suspected of crime.
The COMA's decision in Tempia may also be viewed as a generous assessment of servicemembers' constitutional rights against selfincrimination. Tellingly, the Supreme Court has never held that servicemembers are entitled to Miranda protections. In Davis v. United
States, the Court refused to hold that servicemembers enjoy the same
Miranda protections as civilians.10 4 "We have never had occasion to
consider whether the Fifth Amendment privilege against self-incrimination... applies of its own force to the military, and we need not do
so here."10 5 Given the Supreme Court's reluctance to extend Miranda
military law exists and has developed separately from other Federal law does not mean that
persons subject thereto are denied their constitutional rights.").
100 Id. at 254 (citing United States v. Jacoby, 29 C.M.R. 244 (C.M.A. 1960)).
101 Major Michael J. Davidson, The Effect of the Military'sArticle 31 Rights Warning Violations in Federal and State Courts, 44-AUG FED. LAW. 22, 24 (1997).
102 United States v. Tempia, 37 C.M.R. 249, 255 (C.M.A. 1967) (citations omitted).
103 Id. (citing Miranda v. Arizona, 384 U.S. 435, 467 (1966)).
104 512 U.S. 452 (1994).
105 Id. at 457. "Because the Court of Military Appeals has held that our cases construing
the Fifth Amendment right to counsel apply to military interrogations and control the admissibility of evidence at trials by court-martial, and the parties do not contest this point, we proceed on
the assumption that our precedents apply to courts-martial just as they apply to state and federal
criminal prosecutions." Id. (emphasis added).
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rights to servicemembers, the COMA's willingness to do so may belie
a conviction that the Supreme Court's Miranda jurisprudence, crafted
for use in the civilian community, will more vigorously protect suspects' individual liberty. By this logic, when the Supreme Court holds
that a given level of comprehension will constitute an intelligent
waiver of Miranda rights on the part of civilian defendants, it is fair to
apply the same standard to servicemembers who wish to waive their
rights against self-incrimination.
These arguments lend credence to the course that the COMA/
CAAF has taken in importing the Miranda waiver doctrine for use in
Article 31 cases. Nevertheless, "there is another approach." ' 6 This
approach rejects the contention that Miranda and Article 31's overlap
implies that servicemembers' rights against self-incrimination are
roughly analogous to those enjoyed by civilian defendants. Instead, it
notes significant differences between Article 31 and Miranda-including their text, history, and context-that militate against the wholesale
adoption of Miranda jurisprudence for use in the military. In certain
instances, "the CAAF has rejected civilian precedent as inapplicable
to the military's unique justice system."' 1 7 "[D]espite using the Bill of
Rights as a starting point and putting the burden on a party urging a
military exception, the CAAF has not been reluctant to find that military conditions do require a different rule."'0 8 Here, servicemembers'
willingness to waive their Fifth Amendment rights as a matter of
course presents a problem that favors the formulation of a militaryspecific rule for determining what will constitute an intelligentwaiver.
III.

ARTICLE

31:

AN INHERENT

Focus

ON RANK AND COMMAND

PRESSURES

While the text of Article 31 makes no mention of rank and command pressures, the COMA has consistently held that Congress's
desire to counteract the effect of these pressures in the interrogation
106 Gierke, supra note 91, at 33.
107 Id.; e.g., United States v. Marcum, 60 M.J. 198 (C.A.A.F. 2004) (upholding an airman's
court martial conviction for consensual sodomy after holding that the Supreme Court's decision
in Lawrence v. Texas-that the Constitution protects individuals of the same sex who engage in
consensual sexual conduct from state prosecution-is inapplicable to the military). "The Government argue[d] that Lawrence is not applicable in the military environment due to the distinct
and separate character of military life from civilian life as recognized by the Supreme Court,"
and the C.A.A.F. agreed. Id.
108 Gierke, supra note 91, at 36.
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setting are the very impetus of Article 31. This assertion is borne out
by an investigation into Article 31's legislative history. Viewed
against the backdrop of a congressional intent to counteract the effect
of rank and command pressure in military investigations, servicemembers' willingness to unflinchingly waive their Article 31 rights
appears even more troublesome.
A.

The Legislative History of Article 31
Article 31(b)'s legislative history, while "scant,"' 0 9 supports the

COMA's assertion that Congress enacted Article 31(b) to counteract
the command pressures that may undermine a military suspect's willingness to invoke his Fifth Amendment rights. Prior to the year 1948,
"the military had no rights warning requirement.""' The Elston Act,
which Congress passed in 1948, revised Article of War 24 to impose a
duty on military interrogators to provide "accused" individuals with a

recitation of Fifth Amendment rights before beginning an interrogation.'1 1 Tellingly, this use of the term "accused" restricted the rights
warning provision to "persons[s] who already had been charged" with

a crime."

I2

The committee that drafted the UCMJ "expanded on the protec-

tion that existed under the Elston Act." ' The "uncontradicted testimony" of Felix Larkin, a member of the Office of General Counsel in
the Department of Defense when Article 31 was enacted, "is almost

the only legislative history surrounding the congressional intent of
Article 31.""14 According to Larkin, the most significant changes
between Article of War 24 as amended by the Elston Act and new
Article 31 of the UCMJ were that the new article "explicitly extended
109 Major Howard 0. McGillin, Article 31(b) Triggers: Re-Examining the "Officialty Doctrine," 150 MIL. L. REV. 1, 5 (1995).

110 While there was no requirement of a rights warning before 1948, military policy provided for the reading of warnings as a matter of policy as far back as 1917. Id. at 28-29 ("The
1920 Manual for Courts-Martial suggestedthat an investigator should inform service members of
their rights before questioning. The 1948 Elston Act changed this suggestion to a duty.").
111 Id. at 29.
112 Id.
113 Id.

114 Id. at 28. "[Iun July 1948 Secretary of Defense Forrestal appointed a special committee
to draft a Uniform Code of Military Justice .... The work of the committee was supplemented
by a larger working group of staff officers from each service, chaired by Felix Larkin, assistant
general counsel for the Defense Department." THE UNIFORM CODE OF MILITARY JUSTICESUMMARY, http://www.loc.gov/rr/frd/Military-Law/pdf/UCMJ-summary.pdf
(last visited Aug.
25, 2008).
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the privilege against self-incrimination outside the courtroom to persons who were merely 'suspects.""" "Both Mr. Larkin and the committee viewed the warning requirement of subsection (b) as affirming
the constitutional right.""l I6 At the same time, both recognized that
Article 31 was needed to provide "an additional safeguard above the
requirements of the Constitution."' 7
Mr. Larkin's testimony also sheds light on Congress's intent that
Article 31 would serve to counteract the dynamics of command and
authority during military investigations. In defining Article 31's
scope, Mr. Larkin intentionally used language that "impl[ies] some
degree of superior authority." According to Mr. Larkin's testimony,
Article 31 would only apply to official conversations between officers
or investigators and subordinate soldiers. Major Howard McGillan
wrote: "The UCMJ vests arrest authority only in persons of higher
rank, or those in military police (MP) roles .... It stretches congressional intent beyond all reason" to suggest that Article 31's strictures
would apply to informal investigations by coequal servicemembers.
As stated above, the evidence of congressional intent regarding
Article 31 is scant, and the transcript of Mr. Larkin's testimony stands
as the only surviving evidence of Congress's intent in this area. Thus,
"[t]he newly created COMA would have to flesh out Article 31 in its
practice."' 18
B.

The COMA's Emphasis on Article 31 as a Counterweight to
Command Relationships

Since the COMA came into existence in 1950, its decisions
regarding the scope of Article 31 protection have emphasized the article's standing as a measure designed to counteract "the subtle pressures which exist[ ] in military society" that may render a suspect's
Fifth Amendment privilege illusory.11 9 The COMA has interpreted
Article 31 to require a superior/subordinate relationship, a requirement that is noticeably absent from the plain text of the article. In
doing so, the COMA has referenced the legislative history of Article
115
116

McGillin, supra note 109, at 29.
Id. at 30.

117 Id.

118 McGillin, supra note 109, at 32.
119 United States v. Duga, 10 M.J. 206, 209 (C.M.A. 1981).
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31's enactment and explicitly held that the pressures of rank and command are precisely what motivated Congress to enact Article 31.12°
In the early case of United States v. Franklin, the COMA commented on Congress's motives in enacting Article 31, understanding
that Article 31 had no counterpart in the civilian justice system at that
time.12 ' In Franklin, the defendant servicemember was "found guilty
of indecent exposure" on the basis of incriminating statements he
made to civilian police officers.122 The court observed: "The fact that
a preliminary warning is required in military proceedings and not in
civilian [proceedings] is not as anomalous as it might appear at first
'
blush."123
The court went on to explain why stronger practical protection of the Fifth Amendment right is warranted in the military setting.
It is recognized that, where the proceedings are military, the accused,
who has been subjected to military discipline with all its concepts of
obedience to superior authority, will be more inclined to speak out
when interrogated than a civilian without such training and background. It is this influence of implied command or presumptive coercion which Congress has attempted to eliminate in its enactment of
Article 31(b).

24

The court first articulated this principle in Franklin, where it
"focused on the effect of military society on a suspect's or an
accused's free exercise of the privilege against self-incrimination without regard to case-specific actions of the interrogator.' 1 25 In United
120 See id. at 210 (limiting the scope of Article 31(b) "only to situations in which, because of
military rank, duty or other similar relationship, there might be subtle pressure on a suspect to
an inquiry").
121 United States v. Franklin, 8 C.M.R. 513, 517 (C.M.A. 1952).
122 Id. at 513. The COMA decided Franklin in 1952, more than a decade before the
Supreme Court's decision in Miranda v. Arizona mandated that police interrogators provide
suspects in custody with a verbal warning of their Fifth Amendment rights. See id. at 517
("Under the decisions in both federal and state courts, the fact that a confession is obtained from
a civilian suspect by the police without preliminary warning does not render the confession
involuntary." (emphasis added)). At the same time, the COMA observed: "This rule does not
carry over into our military system, for the Congress in its wisdom has seen fit to clothe the
soldier with a greater measure of protection than is afforded the ordinary citizen." Id.
123 Id.; accord e-mail from Fidell, supra note 7 ("[Article 31 waiver] is certainly a reflection
of years of training and experience in what is, after all, a collaborative environment, in which
every fiber of a person's being is dedicated to working with others and cooperating with those in
authority.").
124 Franklin, 8 C.M.R. at 517 (emphasis added).
125 Kohlmann, supra note 83, at 9.
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States v. Gibson,'26 the COMA applied this principle to formally
restrict Article 31(b)'s application to those instances in which a rank
or command relationship objectively threatened to influence the suspect's willingness to invoke his Fifth Amendment rights. 27
In Gibson, a servicemember was charged and convicted of theft
in connection with forcible entry and pilfering the "contents of the
coin boxes of automatic vending machines" at his watch post in an
Oklahoma town. 12 8 Defendant Gibson was convicted largely on the
basis of the testimony of Jimmie Ferguson, a fellow Private First Class
("PFC") who had been sent to share a confinement barracks with
of
Gibson following Gibson's confinement. 2 9 A casual acquaintance
' 30
Gibson's, Ferguson was described as "a good reliable rat.'
While noting that Ferguson served as "an agent of the Criminal
Investigation Division" in eliciting Gibson's confession, the COMA
held Gibson's incriminating statements to Ferguson admissible in a
court martial.1 31 In so doing, the COMA focused on the defendant's
subjective point of view, and found that he could not possibly have
been responding to rank or command authority pressure in providing
132
a statement to a fellow PFC.
The Gibson court recognized that a plain reading of Article 31's
text does not require a rank or command relationship.133 However,
the court keyed in on the terms of authority favored by the Article 31
126 14 C.M.R. 164 (C.M.A. 1954).
127 See id. at 170 ("Because of the effect of superior rank or official position upon one
subject to military law, the mere asking of a question under certain circumstances is the
equivalent of a command."). In United States v. Dohle, the COMA held that military courts
must consider the effect of coercive pressure from the point of view of the suspect rather than
the interrogator, all the while retaining the presence of command influence as the lynchpin of
Article 31. 1 M.J. 223, 226 (C.M.A. 1975). "It is the accused's or suspect's state of mind, then,
not the questioner's, that is important. Consequently, we hold that where a person subject to the
Code interrogates-questions-or requests a statement from an accused or suspect over whom
the questioner has some position of authority of which the accused or suspect is aware, the
accused or suspect must be advised in accordance with Article 31." Id.
128 Gibson, 14 C.M.R. at 168.
129 Id. at 168.
130 Id.

131 Id. (quoting a representative of the Army's Criminal Investigation Division).
132 Id. at 170-71 ("[Gibson's] statement was made to a fellow prisoner in the course of a
conversation between equals. It followed upon the very usual question, 'What are you in for?'
No one could reasonably infer from any of the surrounding circumstances that the accused was
placed in such a position as to compel a reply .... ").
133 Id. at 170 ("Taken literally, this Article is applicable to interrogation by all persons
included within the term 'persons subject to the code' . . . or any other who is suspected or
accused of an offense.").
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drafters'34 and cited the legislative history discussed above to show
that Congress's intent to counteract the pressures of the command
relationship clearly motivated its enactment of Article 31(b). 135 Moreover, the COMA reasoned that a literal interpretation of the statute
would extend rights warning protection to conversations between "all
persons suspected of an offense" and any uniformed servicemember,
including a roommate, for example.' 36 This would produce an absurd
result.

1 37

Since 1952, the COMA/CAAF has continually characterized
Article 31 as a measure intended to counteract the pressures of rank
and command. In United States v. Armstrong, Chief Judge Everett
eloquently phrased this principle:
Conditioned to obey, a serviceperson asked for a statement about an
offense may feel himself to be under a special obligation to make such
a statement. Moreover, he may be especially amenable to saying what
he thinks his military superior wants him to say-whether it is true or
not. Thus, the serviceperson needs the reminder required under Arti138
cle 31 to the effect that he need not be a witness against himself.
Chief Judge Everett described how the command relationships
inherent in military organization serve to pressure a suspect to shortchange his rights in much the same way that the psychological pressures of police custody strain the will of an accused individual in the
134 United States v. Gibson, 14 C.M.R. 164, 170 (C.M.A. 1954) ("In our opinion, in addition
to the limitation referred to in the legislative history of the requirement, there is a definitely
restrictive element of officiality in the choice of the language 'interrogate, or request any statement,' wholly absent from the relatively loose phrase 'person subject to this code,' for military
persons not assigned to investigate offenses, do not ordinarily interrogate nor do they request
statements from others accused or suspected of crime.").
135 Id. (analyzing testimony provided before the House of Representative Committee on
Armed Services prior to Congress' enactment of Article of War 24, the predecessor to Article 31
of the UCMJ).
136 Id. at 170 (quoting UCMJ Art. 31(b), 10 U.S.C. § 831(b)); see also McGillan, supra note
109, at 4 ("Consider a barracks incident in which Soldier A suspects his roommate, Soldier B, of
stealing A's wallet. A plain text reading of Article 31(b) would require Soldier A to read Soldier
B his rights before asking if B, in fact, stole A's wallet.").
137 See McGillan, supra note 109, at 4 ("Applied literally, Article 31(b) could result in
some unique and, perhaps, absurd situations."). Returning to the hypothetical in which a servicemember questions his roommate about a stolen wallet, McGillan observes: "The COMA
would not require [Solider A] to read [his roommate] his rights .... No court would require one
friend to read another his or her rights." Id.
138 9 M.J. 374. 378 (C.M.A. 1980).
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civilian criminal context. 39 Chief Judge Everett excerpted a statement from the landmark case of Rhode Island v. Innis" to make this
comparison clear:
"[T]he concern of the (Congress) in (enacting Article 31(b)) was that
the 'interrogation environment' created by the interplay of interrogation and (military relationships) would 'subjugate the individual to the
will of his examiner' and thereby undermine the privilege against compulsory incrimination" contained in Article 31(a) of the Uniform
Code of Military Justice.14'
In United States v. Duga142 and the more recent case of United
States v. Loukas,'43 the COMA reiterated this principle. In Duga, the
defendant was tried by court martial and convicted of larceny for
144
stealing a canoe from a "recreational vehicle storage area on base."
The court martial panel convicted Duga based on a confession he
made to a "policeman-friend," who later testified against him. 4 5 In
holding that a confession made by an accused servicemember to an
inquisitive comrade fell outside the scope of Article 31 protection, the
146
COMA pointed to the lack of influence of rank and command.
Article 31(b) applies "only to situations in which, because of military
139 Id.

140 446 U.S. 291, 299 (1980). Innis was a landmark case in which the Supreme Court clarified the meaning of police "interrogation" that would trigger the Miranda duty to provide a
suspect with Fifth Amendment warnings. Id. at 297. In Innis, the Court held that the Miranda
warnings must be provided whenever a suspect in custody "is subjected to either express questioning or its functional equivalent." Id. at 292. "That is to say, the term 'interrogation' under
Miranda refers not only to express questioning, but also to any words or actions on the part of
the police (other than those normally attendant to arrest and custody) that the police should
know are reasonably likely to elicit an incriminating response from the suspect. The latter portion of this definition focuses primarily upon the perceptions of the suspect, rather than the
intent of the police." Id.
141 Armstrong, 9 M.J. at 378.
142 10 M.J. 206 (C.M.A. 1981).
143 29 M.J. 385 (C.M.A. 1990).
144 Duga, 10 M.J. at 206-07.
145 Id. at 207.

146 In Duga's case, the COMA emphasized the lack of rank and command pressure. "As
[the informant] explained how this conversation commenced, 'he was the only one there and it
was kind of a long night. It was kind of nice to have somebody around to talk to.' He had
known the appellant for approximately a year and a half, and the two of them had lived and
consorted in the same military dormitory and had 'go(ne) out socially ... together' during the
evenings. Moreover, both of them were Airmen First Class ... ." Id.
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rank, duty, or other similar relationship, there
might be subtle pres147
inquiry.'
an
to
respond
to
suspect
a
on
sure
In Loukas, the court was again asked to determine the scope of
Article 31(b). 148 In this case, an airman "was found guilty of wrongfully using cocaine and being incapacitated for duty" based on a confession he made to his Staff Sergeant aboard a plane he was copiloting.'4 9 After observing that Loukas was "perspiring perfusely"
and "hallucinat[ing]," the Staff Sergeant asked Loukas, "Come on,
what have you taken?" in a friendly manner, out of "concern[ ] for the
aircraft and its flight crew."' 50 Once again, the COMA began its
inquiry by revisiting Congressional intent. "[A] reading of the Article
is convincing that Congress could not have intended Article 31(b) to
cover casual conversations," given the choice of language favored by
the Article 31 drafters.151
"In enacting Article 31(b), Congress was sensitive to the fact that,
in the military, some questions by some people under some circumstances are not so much requests, to be answered in the discretion of
the person questioned, but commands to be answered without hesitation."15' 2 Making this observation in his Loukas dissent, Chief Judge
Everett criticized the COMA's willingness to limit the practical protection offered by Article 31 by narrowing its scope and sanctioning its
easy waiver.5 3 In tying the test used to appraise the intelligence of a
waiver of Article 31 rights to the Supreme Court's evolving Miranda
jurisprudence, the COMA had left the scope of Article 31 open to
further encroachment.' 5 4 This further encroachment was realized
147

Id. at 210.

148 The holdings of Duga and Loukas center on the extent to which the Article 31(b) privilege applies generally, and, as such, do not even consider the question of valid waiver. Since the
central holdings of these two cases do not consider the question of valid waiver, a detailed consideration of the importance of these cases to Article 31 doctrine falls outside the scope of this
article.
149 United States v. Loukas, 29 M.J. 385, 385-86 (C.M.A. 1990).
150 Id. at 386-87.
151 Id. at 388; see also note 86 (appraising the significance of the Article 31 drafters' use of
the terms "force" and "officer").
152 Id. at 395 (Everett, J., dissenting).
153 Id.
154 See supra note 6 and accompanying text. "[T]he use of trickery, artifice and subterfuge
by investigators in obtaining a substantive statement from an accused is permissible so long as it
does not violate the due process standards of voluntariness." United States v. Erie, 29 M.J. 1008,
1012 (U.S. Army C.M.R. 1990) (citing New York v. Quarles, 467 U.S. 649, 661 (1984); United
States v. McKay, 9 C.M.A. 527 (C.M.A. 1958)).
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when the Supreme Court 1decided
the cases of Spring, Moran, and
55
mid-1980s.
the
in
Connelly
C.

The Significance of the Distinctions Between Article 31 and
Miranda

An inherent emphasis on pressures of rank and command distinguishes Article 31 from Miranda. Another distinction is that Article
31 is a creature of Congress whereas Miranda is a constitutional common law rule.156 In the Miranda context, the Supreme Court's mandated prophylactic warnings are intended to deter police misconduct
in the aggregate. 57 As a constitutionally based requirement, Miranda
does not invest any new rights against self-incrimination in accused
158
persons, nor does it impose any specific duties on the police.
While a suspect's Fifth Amendment right against self-incrimination provides him with a concrete basis for challenging police coercion
in any individual case, the Court is willing to allow police officers to
155 See supra notes 41-81 and accompanying text for a discussion of these cases.
156 Article 31, like the rest of the Uniform Code of Military Justice, is a duly enacted congressional statute; it is codified at 10 U.S.C. § 831. In Dickerson v. United States, the Court made
it clear that Miranda rights stem from the constitutional privilege against self-incrimination, all
the while continuing to categorize the Miranda rule as "prophylactic" and amenable to circumvention when appropriate. 530 U.S. 428, 432 (2000) ("'Prophylactic' though it may be, in protecting a defendant's Fifth Amendment right against self-incrimination, Miranda safeguards a
fundamental trial right ....
(citing Withrow v. Williams, 507 U.S. 680, 691 (1993))). "While
Dickerson may have appeared, at first blush, to be a liberal victory, a closer examination reveals
its failure to address, much less resolve, the pertinent constitutional issue. It simply locked into
place, by judicial fiat, all past exceptions, as well as the language and reasoning deconstitutionalizing Miranda, without explaining how they could coexist with a Miranda rule supported by
'constitutional underpinnings."' Susan R. Klein, No Time for Silence, 81 TEX. L. REv. 1337,
1339 (2003).
157 Klein, supra note 156, at 1350-51, 1353 ("There is no doubt that the Miranda Court
intended to directly regulate police conduct, as such Court regulation of the police provides the
only 'assurance that practices of this nature will be eradicated in the foreseeable future.' ....
Likewise, in the Fifth Amendment context, the Court has limited the judicial consequences of a
violation of Miranda's constitutional prophylactic rule where imposing exclusion from a criminal
trial would not deter police misconduct or would otherwise have unacceptable costs.").
158 Miranda v. Arizona, 384 U.S. 436 (1966). The practical effect of Miranda has been to
prompt law enforcement officials across the land to read the exact warnings the Supreme Court
suggested in order to avoid the likely possibility that a suspect's statement will be suppressed at
trial on account of a Fifth Amendment violation. As a matter of doctrine, however, Miranda
holds that a police officer's failure to read a suspect his rights will result in a "presumption" of a
Fifth Amendment violation. However, it will not categorically bar the admission of any statements made by the accused. This distinction may seem arcane, but it preserves the Court's
ability to allow the admission of inculpatory statements in certain well-defined cases where the
Miranda rights have not been read to the suspect.
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circumvent the prophylactic Miranda rule in certain well-defined
cases where its deterrent purpose is not frustrated. 15 9 "[I]n the Fifth
Amendment context, the Court has limited the judicial consequences
of a violation of Miranda's constitutional prophylactic rule where
imposing exclusion from a criminal trial would not deter police misconduct or would otherwise create unacceptable costs."' 16
In the military context, this general deterrence paradigm makes
little sense. While the Supreme Court may wish to neutralize the psychological pressures of police custody to safeguard individual liberties,
no judge or commentator has yet suggested that the military has any
analogous aim to neutralize the dynamics of "military relationships"
en masse. 161 Rank and command relationships are central to the fundamental purpose of military discipline, which is essential to facilitating coordinated action and efficient performance. 62
Servicemembers' frequent willingness to waive their Article 31
protection and agree to provide statements that are often introduced
against them in court-martial suggests that Congress has failed in its
stated goal. 163 The rank and command relationships that motivated
Congress to enact Article 31 are so strong that they seep into servicemembers' waiver decisions and undermine these individuals' abil164
ity to effectuate a truly knowing and "intelligent" waiver of rights.
159 E.g., New York v. Quarles, 467 U.S. 649 (1984) (excusing police failure to read a suspect
his Miranda warnings on the basis of a public safety exception).
160 Klein, supra note 156, at 1353; see also Quarles, 467 U.S. at 654 (quoting Michigan v.
Tucker, 417 U.S. 433, 444 (1974) ("The prophylactic Miranda warnings therefore are not themselves rights protected by the Constitution but are instead measures to insure that the right
against compulsory self-incrimination is protected." (other citations omitted))).
161 "Military relationships" are the analog of "custody" for Article 31 purposes. See supra
notes 139-41 and accompanying text.
162 I.N. Volkov, What is the Essence of Military Discipline?, MILITARY THOUGHT, Mar.-

Apr. 2002, available at http://findarticles.com/p/articles/mi-mOJAP/is_2_11/ai-89021709 ("In
actual fact, it is only compliance with the rules and standards of behavior set forth in laws,
military regulations and commander's orders that makes it possible to keep servicemen's behavior within certain limits, to coordinate and channel it along the necessary lines, and to ensure
concerted action.").
163 See e-mail from Sachs and e-mail from Fidell, supra note 7.
164 Id.; see United States v. Dohle, 1 M.J. 223, 226 (1975) ("Where the questioner is in a
position of authority, we do not believe that an inquiry into his motives ensures that the protections granted an accused or suspect by Article 31 are observed .... Indeed, in the military
setting in which we operate, which depends for its very existence upon superior-subordinate
relationships, we must recognize that the position of the questioner, regardless of his motives,
may be the moving factor in an accused's or suspect's decision to speak. It is the accused's or
suspect's state of mind, then, not the questioner's, that is important.").
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There is a palpable difference between the pressures inherent in
military relationships and the pressures of police custody that result in
accused servicemembers' broad willingness to waive their Fifth
Amendment rights. As the Miranda Court was quick to point out,
civilian criminal suspects facing custodial interrogation are naturally
subject to intimidation at the hands of unsympathetic police
officers. 65 As coercive as such intimidation may be, it is fundamentally different from the professional pressure that bears upon servicemembers who are questioned by commanding officers and
military police. 166 Such a "collaborative environment" dictates that
"every fiber of a person's being is dedicated to working with others
and cooperating with those in authority.' 1 67 In such an environment,
"[r]espect, obedience, and, arguably fear, of superior authority are
'
fundamental components of the military indoctrination process. "168
Servicemembers who refuse to waive their Fifth Amendment
rights and submit to interrogation risk suffering a professional
reproach from their powerful superiors, a risk "that is simply not
found in the civilian world.' 1 69 This phenomenon militates against
adopting a waiver standard developed in the civilian criminal context
for use in military law. A different form of protection should be
required for servicemembers.
IV.

How

SERVICEMEMBERS'

FIFrH AMENDMENT RIGHTS MAY BE

BETTER PROTECTED

The shortcomings of the waiver test the CAAF currently uses to
appraise the intelligence of servicemembers' waiver of Article 31
rights naturally raises the question: which alternative test for waiver,
if any, would better advance Article 31's intention to counteract the
effect of rank and command pressures on the military investigation
165 Miranda v. Arizona, 384 U.S. 436, 449-54 (1966).
166 See infra notes 209-13 and accompanying text for a proposal of a more sensitive waiver
test that accounts for the professional pressure experienced by employees asked to waive their
Fifth Amendment rights.
167 E-mail from Fidell, supra note 7.
168 McGillin, supra note 109, at 49.
169 Id. ("Thus, the military desires, and indeed demands, a degree of psychological pressure
simply not found in the civilian world."); see also United States v. Armstrong, 9 M.J. 374, 378
(C.M.A. 1980) ("Conditioned to obey, a serviceperson asked for a statement about an offense
may feel himself to be under a special obligation to make such a statement. Moreover, he may
be especially amenable to saying what he thinks his military superior wants him to say-whether
it is true or not.").
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process? While adopting any new waiver test will likely produce its
own set of problems, models drawn from both dissenting Supreme
Court justices' opinions in the waiver cases and modern tort law provide some attractive alternatives.
A.

The Challenges of Complicating the Waiver Test

As desirable as a more sensitive test for intelligent waiver of Fifth
Amendment rights for servicemembers may be, numerous evidentiary
problems would arise from a nuanced test. The current doctrinal test
for intelligent waiver has one clear advantage over all other possible
tests-it is simple and easy to administer.17 ° While the current waiver
test is doctrinally flawed, any possible replacement test likely will create troublesome evidentiary challenges." a The Miranda warnings

requirement has flourished in part because providing evidence that
warnings were read to a suspect in custody is straightforward and easy
to accomplish. 172 A suspect need only sign a "waiver card" containing

the requisite warnings, and the signed document may then be admitted into evidence to satisfy the waiver requirement. 173 By contrast,

evidencing the suspect's subjective state of mind prior to his communication with his interrogators is inherently difficult. 174 How can a
170 See Colorado v. Connelly, 479 U.S. 157, 167-68 (1986) (discussing the advantages of
setting a relatively low burden of proof for evidencing waiver).
171 Cf. Miranda v. Arizona, 384 U.S. 436, 474-75 (1966) (discussing the waiver standard set
forth in that case).
172 While Miranda itself does not require a signed record establishing that the suspect has
waived his Fifth Amendment rights before questioning can begin, police departments across the
country require the use of such cards because of their evidentiary value. See infra note 170. In
the military interrogation setting, the same "waiver cards" are typically used. See, e.g., United
States v. Robinson, No. NMCCA 200600974, 2007 CCA LEXIS 356, at *5 (U.S. Navy-Marine
Corps Ct. Crim. App.) ("[T]he appellant signed a military suspect acknowledgement and waiver
of rights form, and provided a written statement in which he denied any involvement in the
[crime].").
173 See Democratic Central, June 13, 1966-Miranda v. Arizona decided, http://www.
democraticcentral.com/showDiary.do?diaryld=2231 (June 13, 2008, 8:00:00 AM EST) ("Many
American police departments have pre-printed Mirandawaiver forms which a suspect must sign
and date (after hearing and reading the warnings again) if an interrogation is to occur."). A
curious footnote to the Mirandastory demonstrates how popular the use of "Miranda cards" has
become. "After his release, [Ernesto Miranda] returned to his old neighborhood and made a
modest living autographing police officers' 'Miranda cards' (containing the text of the warning,
for reading to arrestees). He was killed in a bar fight on January 31, 1976. The police arrested a
suspect, who exercised his right to remain silent, and the case was never solved." Id.
174 See, e.g., Moran v. Burbine, 475 U.S. 412, 451 (1986) (Stevens, J., dissenting) (noting
that "disinterested witnesses are seldom available to describe what actually happened" in an
interrogation room prior to waiver).
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judge determine whether a suspect grasps the significance of his statements? How can a court appraise a suspect's subjective state of mind
absent video surveillance of every interrogation, a technological possibility that has been embraced by some precincts but certainly not the
majority of interrogators?
Nevertheless, heightened tests for waiver are not meritless or
unprecedented; they appear in a variety of legal contexts. Particularly
interesting for Article 31 purposes are the standards for intelligent
waiver advanced by several Supreme Court Justices writing in dissent
and the standard for intelligent waiver of negligence liability used in
the civil context.
B.

Dissenting Justices' Standards for Intelligent Waiver

The cases of Colorado v. Spring, Moran v. Burbine, and Colorado
v. Connelly, discussed in Part I.C of this Article, were not unanimous
decisions. In each of these cases, dissenting justices1 7 advocated a test
for intelligent waiver that is more searching than the majorities' weak
tests. In seeking to craft a more sensitive test for Article 31 waiver,
the CAAF could draw upon the suggestions made in these dissenting
opinions.
The dissenting Supreme Court justices have emphasized that a
test purportedly based on "the totality of the circumstances" should
require greater consideration of all factors that may lead an individual
to waive his rights. 176 In the eyes of these justices, a court must consider a suspect's state of mind at the time he made his waiver-and
not merely search the record for evidence of police coercion-in
order to determine whether a waiver was intelligent. I7 7 Moreover, a
robust test for intelligent waiver should contain a substantive as well
as a procedural component. Looking to the totality of the circumstances, courts should appraise the wisdom of the suspect's decision to
1 78
waive his Fifth Amendment rights.
175 Justice Stevens wrote a vigorous dissenting opinion in Moran, 475 U.S. at 1147-66, and
wrote an opinion concurring in part but dissenting with regard to the issue of intelligent waiver
in Connelly, 479 U.S. at 172-73. However, Justice Stevens sided with the Court majority in
Spring. Colorado v. Spring, 479 U.S. 564, 565 (1987). Thus, the "dissenting justices" are not the
same individual Justices in these three cases; as used in this part of the article, the term "dissenting Justices" refers to the Justices who wrote or joined a dissenting opinion in the case at hand.
176 E.g., Moran, 475 U.S. at 450-52 (Stevens, J., dissenting).
177 E.g., Connelly, 479 U.S. at 184, 187-88 (Brennan, J., dissenting).
178 E.g., Spring, 479 U.S. at 578 (Marshall, J., dissenting).
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In his Spring dissent, Justice Marshall criticized the majority for
drawing an unprincipled distinction between the procedural validity of
a suspect's waiver and the substantive wisdom of the suspect's decision to waive his rights.179 "Wisdom and validity in this context are
overlapping concepts, as circumstances relevant to assessing the validity of a waiver may also be highly relevant to its wisdom in any given
context."' 80 More specifically, Justice Marshall observed that "[i]t
seems ...self-evident that a suspect's decision to waive this privilege

will necessarily be influenced by his awareness of the scope and seriousness of the matters under investigation." '' In Spring's case, his
purported willingness to waive his Fifth Amendment rights and speak
with interrogators can only be understood in light of his ignorance of
the entire focus of the interrogation.182 In Justice Marshall's view,
waiver under those circumstances can never be termed knowingly and
intelligently made.'83
In Moran v. Burbine, the Court held that valid waiver does not
require the police to inform a suspect of "all information that would

be useful to a decision whether to remain silent or speak with the

'
police."184
Justice Stevens disagreed with this assessment, and he pro-

vided an alternative framework in his Moran dissent. 185 Justice Stevens's blistering dissent defended a notion the majority rejected-that
proving waiver is meant to be a difficult task for the prosecution.' 86
Justice Stevens observed that the Court had noted in Johnson v.
Zerbst that "courts indulge every reasonable assumption against
179 Id. ("To attempt to minimize the relevance of such information by saying that it 'could
affect only the wisdom of' the suspect's waiver, as opposed to the validity of that waiver, ventures an inapposite distinction." (quoting the majority)).
180 Id. In making this statement, Justice Marshall emphasized that a proper test must consider the "totality of the circumstances" surrounding the waiver decision. Id.
181 Id. at 578.
182 Id. at 580 (Marshall, J., dissenting) ("Spring could not have expected questions about
the latter, separate offense when he agreed to waive his rights, as it occurred in a different State
and was a violation of state law outside the normal investigative focus of federal Alcohol,
Tobacco, and Firearms agents.").
183 Id.
184 Moran v. Burbine, 475 U.S. 412, 433 n.4 (1986).
185 Id. at 450-56 (Stevens, J., dissenting).
186 Id. at 450-51 ("Analysis should begin with an acknowledgment that the burden of proving the validity of a waiver of constitutional rights is always on the government. When such a
waiver occurs in a custodial setting, that burden is an especially heavy one because custodial
interrogation is inherently coercive, because disinterested witnesses are seldom available to
describe what actually happened, and because history has taught us that the danger of overreaching during incommunicado interrogation is so real." (citations omitted)).
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waiver. ' Moreover, he pointed out that the burden of proving a
valid Fifth Amendment waiver always rests with the government.' 8
Justice Stevens invoked this principle to propose that courts should
require the government to provide clear evidence that a suspect subjectively understood the consequences of his waiver of the right to
remain silent before recognizing the waiver's validity.' 89
Justice Stevens plainly admitted that employing a heightened test
for waiver would invalidate many common interrogation practices,
produce evidentiary difficulties, and frustrate investigators' attempts
to solve crimes. 9° In his mind, these negative effects constituted a
necessary evil for affording practical protection for a cherished constitutional right. t91 Arguing that common police practices that
encourage a suspect to waive his rights should be categorically prohibited, Justice Stevens cited Miranda directly: "[a]s the Court plainly
stated in Miranda, 'any evidence that the accused was threatened,
tricked, or cajoled into a waiver will, of course, show that the defendant did not voluntarily waive his privilege.' "192
In addressing the concern that asking the courts to conduct a
searching test for intelligent waiver would make proof of waiver
extremely difficult, Justice Stevens declared that the American criminal justice system disfavors prosecutions based on confessions.1 93
Reaching back into the annals of Supreme Court precedent, he stated:
"[o]urs is the accusatorial as opposed to the inquisitorial system. Such
has been the characteristic of Anglo-American criminal justice since it
In
freed itself from practices borrowed by the Star Chamber ....
expectaJustice Stevens's view, our justice system is premised on the
tion that prosecutors will prove crimes based on extrinsic evidence
187 Id. at 451 n.32 (quoting Johnson v. Zerbst, 304 U.S. 458, 464 (1938)).
188 Id. (quoting Miranda v. Arizona, 384 U.S. 436, 475 (1966)).
189 Id. at 450 (Stevens, J., dissenting).
190 Moran v. Burbine, 475 U.S. 412, 436 (1986) ("As Justice Jackson observed shortly after
his return from Nuremberg, [improperly obtained confession] cases of this kind present 'a real
dilemma in a free society ...for the defendant is shielded by such safeguards as no system of law
except the Anglo-American concedes to him.'" (citation omitted)).
191 Id. at 434 ("This case poses fundamental questions about our system of justice. As this
Court has long recognized, and reaffirmed only weeks ago, 'ours is an accusatorial and not an
inquisitorial system.'" (citation omitted)).
192 Id. at 452.
193 Id. at 434 n.1 (citations omitted).
194 Id. (internal quotations omitted) (quoting Watts v. Indiana, 338 U.S. 49, 54 (1949)).
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and not rely on inculpatory statements made by the accused "out of
1 95
his own mouth."'
In his dissent in Colorado v. Connelly, Justice Brennan suggested
that the courts pay at least some attention to the subjective state of
mind of the criminal suspect who stands to lose the benefit of Fifth
Amendment protections through waiver. 96 Justice Brennan wrote: "I
emphatically dissent from the Court's ...conclusion that a waiver is
automatically voluntary in the absence of police coercion."' 97 He
reminded the Court of its prior admonition that "waiver must have
been made with a full awareness both of the nature of the right being
abandoned and the consequences of the decision to abandon it." 198
Citing the Colorado Supreme Court's finding that "Connelly was
'clearly' unable to make an 'intelligent"' waiver decision, 199 Justice
Brennan opined that a robust test for assessing the intelligence of
waiver must account for more than just police improprieties-it must
take some account of a suspect's state of mind. 00
In the military justice context, the application of the more searching "totality of the circumstances" test for intelligent waiver that Justices Marshall and Stevens advocated would boast similar advantages
and challenges. Given the unusually high rate at which servicemembers waive their Article 31 rights, a case can be made that the
benefits of this more searching test would outweigh its costs if adopted
for use in the military context.
C.

Standardfor Waiver of Negligence Liability

When federal and state courts assess the intelligence of a waiver
of negligence tort liability, they employ a more sensitive test than they
do when they assess waivers of Fifth Amendment rights. 201 Under the
doctrine of "express" assumption of risk, courts generally recognize
an individual's decision to contractually waive his right to sue another
individual or organization if he suffers injury while participating in a
195 Id. at 434 n.1 (Stevens, J., dissenting).
196 Colorado v. Connelly, 479 U.S. 157, 183 (1986) (Brennan, J.,dissenting).
197 Id. at 184.
198 Id. at 188 (quoting Moran v. Burbine, 475 U.S. 412, 421 (1986)).
199 Connelly, 479 U.S. at 188 (Brennan, J., dissenting).
200 Id.
201 Compare GEORGE CHRISTIE ET AL., CASES AND MATERIALS ON THE LAW OF TORTS

382-84 (4th ed. 2004), with Connelly, 479 U.S. at 159.
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dangerous activity. °2 Unlike the current test for determining intelligent waiver of Fifth Amendment rights, this doctrine requires that
courts inquire into the nature of the relationship between the party
who waives its right and the party who accepts the waiver.20 3
The case of LaFrenz v. Lake County Fair Board is often cited to
illustrate the contours of this doctrine. In LaFrenz, the Court of
Appeals of Indiana was asked to determine whether or not to give
effect to a written waiver of negligence liability signed by a woman
who was killed when an automobile jumped a barrier and struck her
while she was standing in the "pit area" of a demolition derby.20 4 The
decedent's husband had appealed the trial court's finding that decedent had "knowingly and willingly assumed the risk and... signed the
release" with full appreciation of its legal significance.20 5
The court began its analysis by observing that waivers of negligence liability are countenanced by the law and will be upheld when
the circumstances dictate that the waiver was intelligently made.20 6
However, such waivers will not be enforced when the dynamics of the
relationship between the two parties, coupled with the circumstances
under which the waiver was procured, indicate that the negotiation
was not "free and open. ' '2°7 Citing Prosser, the court observed:
"[W]here one party is at such an obvious disadvantage in bargaining
power that the effect of the contract is to put him at the mercy of the
other's negligence, the contract is void as against public policy."2 8
Tellingly, while employers are allowed to seek waivers of tort liability
from their employees, a stricter test for intelligent waiver applies.20 9
202 CHRISTIE, supra note 201, at 382-84 (excerpting LaFrenz v. Lake County Fair Bd., 360
N.E.2d 605 (Ind. Ct. App. 1977) as a representative case).
203 WILLIAM LLOYD PROSSER & W. PAGE KEETON, LAW OF TORTS § 68 (4th ed. 1971); see
also RESTATEMENT (SECOND) OF TORTS § 496B (1965) ("Agreements contrary to public policy. There are certain situations and relations in which the courts refuse to give effect to express

agreements by which the plaintiff assumes the risk.").
204 LaFrenz, 360 N.E.2d at 606.
205 Id. "Before entering the pit area, decedent had executed an instrument entitled,
'WAIVER AND RELEASE FROM LIABILITY AND INDEMNITY AGREEMENT.'
Appellant David LaFrenz, Administrator of the Estate of Linda LaFrenz, filed a complaint to
recover damages from the various defendants." Id.
206 Id. at 607 ("[Plarties are generally permitted to agree in advance that one is under no
obligation of care for the benefit of the other, and shall not be liable for the consequences of
conduct which would otherwise be negligent.").
207 Id.
208 Id. (citing PROSSER & KEETON, supra note 199, at § 68).
209 PROSSER & KEETON, supra note 203, at § 68 ("This proviso is applicable on this basis
between employer and employee."); RESTATEMENT (SECOND) OF TORTS § 496B (1965).
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In these cases, courts must carefully assess the power dynamic
between employer and employee to determine whether the employee
was capable of making an intelligent waiver; the presumption is that
most such waivers will not be enforced, given the inherent "disparity
in bargaining power" between employer and employee.210
This doctrine has clear application to Article 31 waiver doctrine.

When professional servicemembers are asked by their commanding
officers or military police to waive their Fifth Amendment rights, they
face the same coercive pressures faced by all employees who are
asked to relinquish valuable legal rights to benefit their employer. 1
In the Article 31 context, these pressures are exacerbated by the
unique emphasis that the armed forces place on the value of self-sacrifice and the overarching importance of respecting the chain of
command.212

The effect of command pressure is the dominant reason servicemembers waive their Article 31 rights. A test for waiver that
requires the military courts to inquire into both the dynamics of the
relationship between each accused servicemember and his interrogating officer and the circumstances under which waiver was produced
would empower these courts to set aside waivers occasioned by clear
command influence.2 13 For those disheartened by the high incidence
of Article 31 waiver, this sensitive test for intelligent waiver of tort
liability is one model that the CAAF could use to strengthen the test
for Article 31 waiver.
210 RESTATEMENT (SECOND)

OF TORTS §

496B (1965) ("Employer and employee. Where

the defendant and the plaintiff are employer and employee, and the agreement relates to injury
to the employee in the course of his employment, the courts are generally agreed that it will not
be given effect. The basis for such a result usually is stated to be the disparity in bargaining
power and the economic necessity which forces the employee to accept the employer's terms,
with the general policy of the law which protects him against the employer's negligence and
against unreasonable contracts of employment.").
211 In the military, a servicemember who aggravates a superior officer as a result of his
refusal to waive Fifth Amendment rights and submit to questioning may places himself in a
precarious position going forward. See McGillin, supra note 109, at 49 ("Within limits, that
power [of the superior officer] is absolute. A commander could order a subordinate to complete
a task that could, in combat, result in the death of the subordinate. In time of war, failure to
obey the legitimate order of a superior officer can result in the death penalty.").
212 See supra notes 166-169 and accompanying text.
213 See United States v. Dohle, 1 M.J. 223, 226 (1975) ("[I]n the military setting in which we
operate, which depends for its very existence upon superior-subordinate relationships, we must
recognize that the position of the questioner, regardless of his motives, may be the moving factor
in an accused's or suspect's decision to speak.").
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CONCLUSION

The military justice system has a well-deserved reputation for
safeguarding the individual rights of criminal suspects and defendants.
In many cases, the COMA/CAAF has required more than the
Supreme Court in its attempts to secure the benefits of the Bill of
Rights for individuals in uniform.1 4 The unique command and rank
pressures that characterize military relationships and cause servicemembers to waive their Fifth Amendment rights at an unusually
high rate militate in favor of an Article 31 waiver test more sensitive
than the test currently used in civilian criminal investigations. Intelligent waiver tests proposed by dissenting Supreme Court justices and
the test currently in place for judging the validity of express negligence liability waiver stand as models of more nuanced standards that
are sensitive to the interpersonal dynamics that influence waiver decisions. However, applying these tests to the Article 31 context could
produce serious evidentiary challenges and might result in more
unsolved crimes. Ultimately, assessing the value of safeguarding the
Fifth Amendment protection offered by Article 31, when weighed
against the importance of investigating crimes quickly and successfully, will determine whether the benefits of adopting a more sensitive
waiver test outweigh the costs.

214 See Capt. John R. Morris, Rights Warnings in the Military:An Article 31(b) Update, 115
MIL. L. REV. 261, 294 (1987) ("Over the past thirty-five years, the meaning, scope, and effect of
Article 31-particularly Article 31(b)-have been shaped by judicial action. At a time when
some constitutional protections against self-incrimination may be eroding, Article 31(b) remains
a stalwart guarantee in the unique world of the military.").

