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INTRODUCTION

If a traveler comes here from Ethiopia, from Australia, or from Great
Britain, he is entitled, to a certain extent, to the protection of the laws.
You cannot murder him with impunity. It is murder to kill him, the
same as it is to kill another man. You cannot commit an assault and
battery on him, I apprehend. He has a right to the protection of the
laws .... 1
[I]n vain would rights be declared, in vain directed to be observed, if
there were no method of recovering and asserting these rights, when
wrongly withheld or invaded. This is what we mean properly, when
we speak of the protection of the law.2
The very essence of civil liberty certainly consists in the right of every
individual to claim the protection of the laws, whenever he receives an
injury. One of the first duties of government is to afford that
3
protection.

The Supreme Court has told us many times that what the Equal
Protection Clause prohibits-and all it prohibits-is arbitrary and discriminatory classification by States. It chiefly prohibits racial classifi* Assistant Professor of Law, University of Mississippi School of Law. Thanks to Bruce
Ackerman, Richard Aynes, Brannon Denning, Kyle Duncan, Robert George, Jed Rubenfeld,
Ron Rychlak, and an audience at a meeting of the Southeast Association of Law Schools.
Thanks to the Lamar Order of the University of Mississippi School of Law for their generous
support. Please send comments to crgreen@olemiss.edu.
1 CONO. GLOBE, 39th Cong., 1st Sess. 2890 (1866) (statement of Senator Edgar Cowan).
2 1 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND *55-*56 (17651769).
3 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 162-63 (1803).

CIVIL RIGHTS LAW JOURNAL

[Vol. 19:1

cations, but sometimes others as well. The Court said in 1918, and
again in 1923, and in 2000, "The purpose of the equal protection
clause of the Fourteenth Amendment is to secure every person within
the state's jurisdiction against intentional and arbitrary discrimination,
whether occasioned by express terms of a statute or by its improper
execution through duly constituted agents." 4 This spring, the Court
referred to "[o]ur traditional view of the core concern of the Equal
Protection Clause as a shield against arbitrary classifications. '
The Court said in 1946, "The equal protection clause of the Fourteenth Amendment protects the individual from state action which
selects him out for discriminatory treatment .... The right is the right
to equal treatment."6 The Court said in 1955, "The prohibition of the
Equal Protection Clause goes no further than . . . invidious

discrimination.

"7

4 Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000) (quoting Sioux City Bridge Co. v.
Dakota County, 260 U.S. 441, 445 (1923) (quoting Sunday Lake Iron Co. v. Twp. of Wakefield,
247 U.S. 350, 352 (1918))).
5 Engquist v. Or. Dep't of Agric., No. 07-474, 2008 WL 2329768, at *4 (2008).
6 Hillsborough Twp. v. Cromwell, 326 U.S. 620, 623 (1946).
7 Williamson v. Lee Optical, 348 U.S. 483, 489 (1955). See also San Antonio Indep. Sch.
Dist. v. Rodriguez, 411 U.S. 1, 59-60 (1973) (Stewart, J., concurring) ("Unlike other provisions of
the Constitution, the Equal Protection Clause confers no substantive rights and creates no substantive liberties [except regarding reapportionment]. The function of the Equal Protection
Clause, rather, is simply to measure the validity of classifications created by state laws .... [T]he
basic concern of the Equal Protection Clause is with state legislation whose purpose or effect is
to create discrete and objectively identifiable classes. And with respect to such legislation, it has
long been settled that the Equal Protection Clause is offended only by laws that are invidiously
discriminatory-only by classifications that are wholly arbitrary or capricious."); City of
Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985) ("The Equal Protection Clause of the
Fourteenth Amendment commands that no State shall 'deny to any person within its jurisdiction
the equal protection of the laws,' which is essentially a direction that all persons similarly situated should be treated alike."); Id. at 453 (Stevens, J., joined by Burger, C.J., concurring) ("In
every equal protection case, we have to ask certain basic questions. What class is harmed by the
legislation, and has it been subjected to a 'tradition of disfavor' by our laws? What is the public
purpose that is being served by the law? What is the characteristic of the disadvantaged class that
justifies the disparate treatment?"), Ira Lupu, Untangling the Strands of the Fourteenth Amendment, 77 MICH. L. REV. 981, 1001 n.98 (1979) ("[T]he equal protection strand [of the Fourteenth
Amendment] properly speaks to the permissibility of classification bases, and to no more; substantive due process, in contrast, speaks to substantive liberties, without direct regard to the
inequality of their distribution."); James Taranto, The Vanity of JudicialActivism, WALL STREET
J., July 7, 2007, available at http://www.opinionjournal.com/best/?id=110010286 ("[T]he clear language of the 14th Amendment ... outlaws racial discrimination.").
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This Article and a companion' argue, however, that the current
emphasis on classifications-the "no-improper-classification" viewmisconstrues the Equal Protection Clause. They defend instead the
"duty-to-protect" view, under which the Equal Protection Clause"[N]or [shall any State] deny to any person within its jurisdiction the
equal protection of the laws" 9-imposes a duty on each state to protect all persons and property within its jurisdiction from violence and
to enforce their rights through the court system. Though "equal" is
important to the operation of the clause, it is parenthesized in the title
above because the more important word, forgotten by the noimproper-classification view, is "protection." The Supreme Court
thus took a critical misstep in 1886 when it said that "the equal protection of the laws is a pledge of the protection of equal laws."' ° The
Equal Protection Clause does not require all laws to be equal.
Rather, the requirement of equal protection is a requirement that the
government supply "protection of the laws," and do so equally.
Elsewhere, this author explains 1 and defends 2 the view that the
sense expressed by the constitutional language in its historical context,
but not the language's historically-understood reference, is interpretively binding.1 3 This view of interpretation is called the Theory of
Original Sinn, after Gottlob Frege's term for sense, Sinn, or textualist
semi-originalism, because it makes the constitutional text paramount
and takes only part of the framers' views on the Constitution as binding. 4 The reference of constitutional language is the collection of par8 Christopher R. Green, The Original Sense of the (Equal) Protection Clause: Subsequent
Interpretationand Application, 19 GEO. MASON Civ. RTS. L.J. (forthcoming 2009).
9 U.S. CONST. amend. XIV, § 1.
10 Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886).
11 Christopher R. Green, Originalismand the Sense-Reference Distinction, 50 ST. Louis U.

L.J. 555 (2006).
12 Christopher R. Green, "This Constitution":ConstitutionalIndexicals as a Basisfor Textualist Semi-Originalism (work in progress) (arguing that the Constitution's indexical language,
like forms of "this" and "here" and "we" and "now," embeds a view of the Constitution as a
historically-situated textual command).
13 These are Gottlob Frege's terms (as traditionally translated from Sinn and Bedeutung);
closely related are John Stuart Mill's connotation and denotation and Rudolf Carnap and others'
intension and extension. See Green, supra note 11, at 563-65.
14 This view might also be called Euclidean originalism, for the similar statement adopted
by the Supreme Court in Euclid v. Ambler Realty, 272 U.S. 365, 387 (1926) ("[Wlhile the meaning of constitutional guaranties never varies, the scope of their application must expand or contract to meet the new and different conditions which are constantly coming within the field of
their operation. In a changing world it is impossible that it should be otherwise .... [A] degree
of elasticity is thus imparted, not to the meaning, but to the application of constitutional princi-
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ticular objects and events that the constitutional language selectstangible constitutional outcomes and applications. The textuallyexpressed sense of constitutional language, however, does not determine outcomes on its own. To determine the reference of constitutional language, or particular applications, one must know its sense,
but must also assess the facts about the world. The sense thus determines only a function from possibilities to outcomes-that is, a relation that associates possible worlds as input with constitutional
outcomes as output.15 The interpreter must then plug the particular
facts that characterize the actual world into that function to produce
the particular constitutional outcomes for her possible world.
Because the framers of a provision can be ignorant or wrong about
reference-yielding facts, they may be ignorant or wrong about the constitutional reference. However, because of their status as framersbecause they chose the words in the text-they could not be similarly
ignorant or wrong about the sense expressed by that text in its historical context. Put another way, the framers' analytic judgments about
their constitutional provisions-that is, judgments that are true or
false in virtue of the meaning of the constitutional language aloneare binding in a way that the framers' synthetic judgments of constitutionality-that is, judgments that are true or false partly in virtue of
the way the world is-are not. 16 According to the Theory of Original
pies ....
"),or antipodal originalism, for the similar view adopted by the High Court of Australia
in Ex Parte Professional Engineers' Ass'n, 107 C.L.R. 208, 267 (Austl. 1959) ("We must not, in
interpreting the Constitution, restrict the denotation of its terms to the things they denoted in
1900. The denotation of words becomes enlarged as new things falling within their connotations
come into existence or become known. But in the interpretation of the Constitution the connotation or connotations of its words should remain constant. We are not to give words a meaning
different from any meaning which they could have borne in 1900. Law is to be accommodated to
changing facts. It is not to be changed as language changes.").
15 Such a function is called an intension, contrasted with extension, which is the same as
reference. See David J. Chalmers, On Sense and Intension, 16 PHIL. PERSP. 135, 145 (2002)
("[A]n expression's sense might be seen as an intension: a function from possibilities to extensions. This function takes a given possibility, and associates it with an extension relative to that
possibility."); Jerrold J. Katz, The Problem in Twentieth-Century Philosophy, 95 J.PHIL. 547, 553
(1998) ("Frege defined sense as the determiner of reference, and the subsequent Carnapian doctrine on which sense is a function from possible worlds to extensions is only a slight modification
that brings Frege's definition in line with the modal expansion of the universe."); William G.
Lycan, What is the "Subjectivity" of the Mental?, 4 PHIL. PERSP. 109, 113 (1990) ("Each concept
or Fregean intension can be represented in the standard way as a function from possible worlds
to extensions.").
16 See Green, supra note 11, at 607-08 (suggesting that if framers' judgment on constitutionality is not analytic, it is not binding). The Fregean/Carnapian tradition in the philosophy of
language obviously depends on the analytic/ synthetic distinction, Quine's criticisms notwith-
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Sinn, a framer's assessment of constitutional reference, like anyone's
assessment of constitutional reference, should receive Skidmore deference-that is, deference in accord with the assessment's persuasiveness. iv Specifically, a later interpreter should ask to what extent
earlier interpreters are likely to (a) properly grasp the historic textually-expressed sense, and (b) properly assess the reference-yielding
facts.
Applying the Theory of Original Sinn to the Equal Protection
Clause requires the interpreter to determine what sense was expressed
by the language of that clause-"[N]or [shall any state] deny to any
person within its jurisdiction the equal protection of the laws"iS-at
the time it was adopted. Unlike other investigations of the original
meaning of the Fourteenth Amendment, this study will not simply
accept framers' conclusions about the tangible effect of their provisions as binding, but will assess the textual explanation for those conclusions. This textual focus shows that "protection of the laws" is the
key term, and refers to the enforcement and remedial functions of the
law. All people, citizens and aliens, are to receive protection from
violence and a remedy when their rights are invaded. A number of
other writers, particularly Alfred Avins, 19 Bret Boyce,2" John Harristanding. See H.P. Grice & P.F. Strawson, In Defense of a Dogma, 65 PHIL. REV. 141 (1956)
(defending the analytic-synthetic distinction against Quine's attacks). The paradigm of an analytic statement is "All bachelors are married," which is true based just on the senses of "bachelors" and "married." "There are fifty bachelors in the White House" is synthetic; assessing its
truth requires knowledge about the White House, not just the terms "bachelors" and "married."
17 That is, Framers' assessments of reference,
while not controlling upon [later interpreters of the Constitution] by reason of their
authority, do constitute a body of experience and informed judgment to which [later
interpreters] may properly resort for guidance. The weight of such a judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its
reasoning, its consistency with earlier and later pronouncements, and all those factors
which give it power to persuade, if lacking power to control.
Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) (describing what would now be called a subChevron level of deference to administrative agencies' statutory interpretations, as in Chevron
U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984)).
18 U.S. CONST. amend. XIV, § 1.
19 Alfred Avins, The Equal "Protection" of the Laws: The Original Understanding, 12
N.Y.L.F. 385 (1966). Avins seems to assume that the proper methodology would be to assess
how the framers would decide particular cases, rather than determine the sense historically
expressed by their words. See Green, supra note 11, at 580-82, for criticism of such a "WWFD?"
(What Would the Framers Do?) approach. Avins also suggests that a duty-to-protect Equal
Protection Clause would have relatively little contemporary importance. See Avins, supra, at
428 ("If the Equal Protection Clause were to be construed as it was originally intended, it is
doubtful that one case in ten years would come up to the United States Supreme Court involving
this provision of the Constitution."). As this Article briefly describes below, and its companion
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son,2 1 Steven Heyman, 22 Earl Maltz, 23 Michael Perry, 24 Lawrence
explains more fully, there are many issues well worth more of the Court's attention than that.
See Green, supra note 8, notes 279-338 and accompanying text.
20 Bret Boyce, Originalism and the Fourteenth Amendment, 33 WAKE FOREST L. REV. 909,

969-70 n.304 (1998). Boyce defends Maltz and Harrison against Melissa Saunders, Equal Protection, Class Legislation, and Color-Blindness, 96 MICH. L. REV. 245 (1997), and notes, "The Equal
Protection Clause ...requires equality in the 'protection of the laws,' and appears to have been
directed at discriminatory law enforcement, such as the failure of the police in the South to
protect blacks from private violence." Id. at 968-69. However, Boyce does not view the original
meaning of the Constitution as binding in any way, preferring common-law constitutionalism,
and does not defend in any detail a particular view of the actual historical meaning of the Fourteenth Amendment.
21 John Harrison, Reconstructing the Privileges and Immunities Clause, 101 YALE L.J. 1385,
1433-51 (1992). Harrison sets out a protection-based theory of equal protection, but without
adopting any specific methodology or presenting a full range of supporting evidence for the
duty-to-protect reading, because of his chief focus on privileges or immunities.
22 Steven J. Heyman, The First Duty of Government.- Protection, Liberty, and the Fourteenth
Amendment, 41 DUKE L.J. 507 (1991). Heyman canvasses a great deal of important material
relating to the duty to protect, but without specifically adopting a particular reading of the Equal
Protection Clause. Indeed, he appeals only slightly to the Equal Protection Clause, suggesting
that the Privileges or Immunities Clause does most of the work. He says:
[A]lthough the Equal Protection Clause, taken by itself, may not establish a substantive
right to protection, that does not mean that the Fourteenth Amendment as a whole does
not confer such a right. As we have seen, the principal source of substantive rights in the
Amendment was the Privileges or Immunities Clause. Protection was clearly regarded as
among the basic privileges of American citizenship. Thus, the Privileges or Immunities
and the Equal Protection Clauses are perfectly complementary. The former confers a
substantive right to protection, whereas the latter requires that the protection given to all
citizens be equal.
Id. at 563. See Green, supra note 8, notes 61-71 and accompanying text, for the rejection of an
equality-only reading of equal protection (considering such a view expressed by Representatives
Willard and Burchard).
23 Earl Maltz, The Concept of Equal Protection of the Laws-A Historical Inquiry, 22 SAN
DIEGO L. REV. 499 (1985). Maltz promotes a protection-based theory, but seems to adopt a
what-would-the-framers-do form of originalism, rather than the sort of textualism that would
give it far stronger support. For instance, he rejects the no- improper-classifications reading
chiefly because it would disrupt the balance of federalism, which the framers did not want to do.
See id. at 502 ("[l1f the drafters of the equal protection clause in fact intended that it be openended, they must have contemplated a veritable revolution in American federalism. The political ideology of the members of the Thirty-Ninth Congress makes it extremely unlikely that they
advocated such a reallocation of authority."). But on the Original-Sinn theory, the framers
could be wrong about whether a provision would disrupt the traditional national-state balance.,
because whether it would have that effect would depend on the reference-yielding facts, and the
framers can be wrong about those. See Green, supra note 11, at 580-81.
24 MICHAEL PERRY, WE THE PEOPLE: THE FOURTEENTH AMENDMENT AND THE SUPREME

COURT 76 (1999). Perry relies on the Privileges or Immunities Clause, rather than Equal Protection, to support the Fourteenth Amendment's "antidiscrimination project." He criticizes Melissa
Saunder's reading of the Equal Protection clause, see id. at 89, 226 n.8 ("Saunders' historical
argument is problematic," citing Boyce), but then claims that the issue is inconsequential.
"[L]ittle if anything of practical importance depends on whether the norm-no differential treatment that is not designed to accomplish a legitimate governmental purpose-is part of the origi-
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Bunch,3" Thomas Burrell, 3 David Currie,32 Wilson Huhn,33 Randall
concept that at its core protected the rights of victims to be equally protected by government
from criminals") (citing tenBroek and Heyman); Akhil Amar, Three Cheers (And Two Quibbles)
for Professor Kennedy, 111 HARV. L. REV. 1256, 1261-62 (1998) ("A core purpose of the 1866
Equal Protection Clause was to affirm the rights of black victims of crime; the central idea was
not merely to prevent the states from treating black criminal suspects, defendants, and convicts
worse than white ones, but also (and perhaps even more emphatically) to guarantee that black
victims of crime receive the same protection as white victims.") (citing tenBroek) (emphasis
added).
28 Richard L. Aynes, Constitutional Considerations: Government Responsibility and the
Right Not to Be a Victim, 11 PEPP. L. REV. 63, 77 (1984) ("While equal treatment was certainly a
concern of those who framed the fourteenth amendment, the clause also speaks of 'the equal
protection of the laws.' It is this aspect of the equal protection clause which has particular relevance to the victims of crime.").
29 Randy Barnett, Forward:What's So Wicked About Lochner?, 1 N.Y.U. J. L. & LIBERTY
325, 331 (2005) ("The Equal Protection Clause concerns the equal protection of otherwise
proper laws ....[T]he Equal Protection Clause is aimed mainly at the executive branch of state
governments and mandates that protection of proper laws be provided equally to all persons.")
(citing Heyman).
30 Kenyon Bunch, If Racial Desegregation, Then Same-Sex Marriage? Originalism and the
Supreme Court's Fourteenth Amendment, 28 HARM. J.L. & PUB. POL'Y 781, 842 (2005) ("It is
quite unlikely that this [current Equal Protection Clause doctrine] reflects the originally
intended purpose of the Equal Protection Clause. Even on their face, the words of the clause
'No state shall ... deny to any person within its jurisdiction equal protection of the laws' is a
command to provide protection of the law that is equal.") (citing Avins and Maltz).
31 Thomas H. Burrell, Justice Stephen Field's Expansion of the Fourteenth Amendment:
From the Safeguards of Federalism to a State of JudicialHegemony, 43 GONz. L. REV. 77, 97-99
(2007) ("The word 'protection,' in context, did not refer to a broad substantive application, but
rather literally to protection or fair administration of the laws of the states.") (citing Avins and
Maltz). Burrell unfortunately misstates the context of a statement of Samuel Shellabarger. Burrell says, "Representative Shellabarger of the 39th Congress recited Section One of the Fourteenth Amendment as securing to all citizens 'equality of protection in those enumerated civil
rights."' Id. at 98 & n.111 (citing CONG. GLOBE, 39th Cong., 1st Sess. 1293 (1866)). But Shellabarger was discussing the Civil Rights Act; the Fourteenth Amendment itself would not be
discussed in Congress until May.
32 DAVID CURRIE, THE CONSTITUTION IN THE SUPREME COURT: THE FIRST HUNDRED

1789-1888, at 349 (1985) ("Against this background [of unremedied violence against
freedmen] equal protection seems to mean that the states must protect blacks to the same extent
that they protect whites: by punishing those who do them injury. 'Protection of the laws' is,
after all, a peculiar way to express a general freedom from discrimination ....").
33 Wilson R. Huhn, The State Action Doctrine and the Principle of Democratic Choice, 34
HOFSTRA L. REV. 1379, 1403 (2006) ("[C]onsider the way the Clause reads if the adjective
'equal' is omitted: 'No State shall.., deny to any person ... the ... protection of the laws.' This
clearly imposes an affirmative duty of protection upon the government. Ifthe Clause is read this
way, the word 'equal' does not limit, but rather enhances, the obligation of the government
toward the citizenry; not only must the government protect its citizens, but also it must do so
equally. This reading of the Equal Protection Clause, although unfamiliar to contemporary
Americans, was the standard understanding of the framers of the Fourteenth Amendment, who
were concerned with the lack of protection accorded to Unionists and newly-freed slaves in the
Reconstruction South.") (emphasis added).
YEARS,
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Rosenthal, 25 and Jacobus tenBroek, 26 have defended similar views,
though without putting them in the specific context of a historicaltextualist theory of constitutional interpretation and without systemat-

ically canvassing the significance of such a provision today. Others,
including Akhil Amar,27 Richard Aynes,28 Randy Barnett, 29 Kenyon
nal understanding of the equal protection language of the Fourteenth Amendment or, instead, a
part of the original understanding of the privileges or immunities language." Id. at 76-77. "Little if anything of practical importance depends on whether Saunders is right or I am right about
the original meaning of the equal protection provision." Id. at 89-90. However, if Saunders is
right in defending the no-improper-classification reading of the Equal Protection Clause, then
there is no constitutional duty to protect. The companion to this article shows why a constitutional duty to protect would be of tremendous practical importance. See Green, supra note 8,
notes 279-338 and accompanying text.
25 Lawrence Rosenthal, Policing and Equal Protection, 21 YALE L. & POL'Y REV. 53, 71

(2003) ("[W]hile we have become used to thinking of the concept of equal protection as a right
of the individual against the state, its original meaning had much more to do with guaranteeing
that law enforcement would be equally effective against all threats to public peace and safety.");
id. at 68 nn.74-75 (citing Heyman, Maltz, Harrison, and Avins). Rosenthal shrinks from embracing the original meaning of the Equal Protection Clause as interpretively binding. Id. at 71 n.96.
However, he does give an extensive explanation of how a duty to protect would apply to efforts
to concentrate policing on particular problems. Id. at 89-102.
26 JACOBUS TENBROEK, EQUAL UNDER LAW (1965) (originally published as THE ANTISLAVERY ORIGINS OF THE FOURTEENTH AMENDMENT (1951)). TenBroek shows well how prom-

inent an affirmative duty to protect was among the abolitionists, such as John Bingham, who
drafted the clause. Id. at 212-14. However, the key consideration on the Original-Sinn view of
interpretation is the extent to which the precise language of the clause expresses those earlier
notions. There may be many precursors for a provision, or ideas popular among those who
support a provision, but not all of them are embodied in it unless they are expressed in its text.
In other work, tenBroek explicitly rejects Justice Sutherland's Euclidean originalism. See Green,
supra note 11, at 575-76 & nn.59-60 (discussing argument in Jacobus tenBroek, Use by the United
States Supreme Court of Extrinsic Aids in ConstitutionalConstruction:The Intent Theory of Constitutional Construction, 27 CAL. L. REV. 399, 415 (1939)). Alexander Bickel's comments on
tenBroek's argument are also apt:
Much has been made of the abolitionist antecedents of a number of men prominent in the
39th Congress, among them Stevens, and-a little more dubiously-Bingham. And it has
been contended that terms similar to those used by Bingham in § 1 of the fourteenth
amendment had been widely advertised abolitionist clich6s, which were well understood
by the country as embodying the fullness of the abolitionist doctrine. Yet even among the
abolitionists there were differences of view concerning the extent to which uncompromising egalitarian principles should be applied-suddenly and indiscriminately-to the
Negro. And it is always dangerous to assume that men-especially men of a revolutionary persuasion-who have achieved power act on principles they espoused while in violent opposition. Be that as it may, the abolitionist past of some Radicals can, in view of
all the evidence, be relevant only to one facet of the compromise they accepted; it helps
to indicate not what they believed they were achieving immediately, but what they hoped
was open to future achievement.
Alexander M. Bickel, The Original Understandingand the Segregation Decision, 69 HARV. L.
REV. 1, 63 n.120 (1955) (internal citations omitted).
27 Akhil Amar, Foreword: The Document and the Doctrine, 114 HARV. L. REV. 26, 102
(2000) ("outcry" rule for rape "denied [women] the genuine equal protection of the laws, a
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Kennedy,3 4 Evan Tsen Lee and Ashutosh Bhagwat,35 Douglas Smith,36
Cass Sunstein and Adrian Vermeule,3 7 William Stuntz,3 8 and Robin
West,3 9 have also made the basic textualist point, with more or less
elaboration, that the standard no-improper-classification reading
leaves out the word "protection."
34 RANDALL KENNEDY, RACE, CRIME, AND THE LAW 29-75 (1997) (discussing the problem
of underenforcement of the criminal law in a chapter titled "History: Unequal Protection," but
without exploring the history of the Equal Protection Clause in any detail); id. at 41 (stressing
the textual foundation of a right to protection: "When Reconstruction came to an end, a
remarkable effort to provide blacks with the equal protection of the laws gave way to a rigid
pigmentocracy .... ") (emphasis in original).
35 Evan Tsen Lee & Ashutosh Bhagwat, The McCleskey Puzzle: Remedying Prosecutorial
DiscriminationAgainst Black Victims in Capital Sentencing, 1998 Sup. CT. REV. 145, 150 ("[O]ne
of the core, historical objectives of the Equal Protection Clause . . . was to require southern
states to protect newly freed slaves from private violence by southern whites, and to prosecute
those who engaged in violence against blacks in the same manner that they prosecuted those
who attacked whites.") (citing Harrison and Maltz).
36 Douglas G. Smith, Fundamental Rights and the Fourteenth Amendment: The Nineteenth
Century Understandingof "Higher" Law, 3 TEX. REV. L. & POL. 225, 266 (1999) ("[O]ne of the
primary purposes of a government was to implement police regulations in order to protect those
individuals within its jurisdiction. The Equal Protection Clause cements this guarantee of protection within the constitutional text.") (citing Harrison and Maltz).
37 Cass Sunstein & Adrian Vermeule, Is CapitalPunishment Morally Required? Acts, Omissions, and Life-Life Tradeoffs, 58 STAN. L. REV. 703, 708 & n.15 (2005) ("The very idea of 'equal
protection of the laws,' in its oldest and most literal sense, attests to the importance of enforcing
the criminal and civil law so as to safeguard the potential victims of private violence.") (citing
Kennedy).
38 William Stuntz, The Political Constitution of Criminal Justice, 119 HARv. L. REV. 780,
821 (2006) ("The [Fourteenth] Amendment's authors wrote those provisions to correct a democracy deficit: the tendency of Southern officials to deny newly freed slaves the 'protection of the
laws."'); id. at 822 ("In criminal justice as elsewhere, discretion and discrimination travel
together. Hence the need to ensure that the government offers the 'protection of the laws'-a
great constitutional phrase, often lost in the shadow cast by the modifier 'equal'-to all its citizens. That need was especially salient to the men who wrote and ratified the Fourteenth
Amendment. Discrimination and lawlessness dominated post-Civil War Southern justice, as private vigilantes enforced vicious racial codes and government officials refused to stop them.
Offering the law's protection to ex-slaves was one of the chief goals of the Amendment's
drafters.").
39 Robin West, Toward an Abolitionist Interpretation of the Fourteenth Amendment, 94 W.
VA. L. REV. 111, 129 (1991) ("[T]he plainest possible meaning of the Fourteenth Amendment
mandate that no state shall deny to any citizen 'equal protection of the law' is that no state may
deny to any citizen the protection of its criminal and civil law against private violence and private violation.") (emphasis added); id. at 131 (citing tenBroek); id. at 141 ("[Tlhe state's protection against private violence is the central, minimal guarantee of the equal protection clause.");
Robin West, Equality Theory, Marital Rape, and the Promise of the Fourteenth Amendment, 42
U. FLA. L. REV. 45, 62 (1990) ("[A] state's refusal to protect black citizens from homicidal
attacks by whites or a state's passivity in the face of widespread lynching and private violence
would constitute a paradigmatic violation of the constitutional guarantee of the equal protection
of the law.").
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This Article will take as its chief opponent the interpretation of
"protection" promoted by Senator Oliver Morton in congressional
debates in 1872, and repeated in 1874 and 1875. As the companion to
this Article explains, Republicans in 1871 (Morton included!) had
argued at great length for a duty-to-protect reading of the Equal Protection Clause. 4' But Morton argued in 1872 that "protection" was
not limited to protection from violence or the remedial functions of
government. He spoke in response to arguments from Senator Allen
G. Thurman of Ohio against the constitutionality of what became the
Civil Rights Act of 1875. Morton claimed that "protection" was a
very general word that meant "benefit" or "advantage":
I desire to inquire what is meant by "the equal protection of the laws"
which a State shall not deprive any person of? To what does the word
"protection" refer? Does it mean that a State shall not deprive a man
of the equal protection of the law for his person? Will any one contend that it shall have a construction so narrow as that? Will it be
contended that it means that a State shall not deprive a person of the
equal protection of the law for his property; that it shall be confined to
that? I submit that when it declares that no State shall deprive any
person of the equal protection of the laws, it means substantially that
no person shall be deprived by a State of the equal benefit of the laws;
that the word "protection," as there used, means not simply the protection of the person from violence, the protection of his property
from destruction, but it is substantially in the sense of the equal benefit of the law ....

I have heard this clause of the Constitution dis-

cussed on the floor of this Senate as if the word "protection" here, to
which everybody was to be equally entitled, simply referred to protecting a man against riot, against assassination, against violence, or as
if it simply meant protecting his property against destruction-against
a Ku Klux outrage, if you please.4 t
40 Green, supra note 8, notes 14-164 and accompanying text.
41 CONG. GLOBE, 42d Cong., 2d Sess. 846-47 (1872). Senator Thurman's argument, to
which Morton replied, limited the Privileges or Immunities Clause to the incorporation of the
Bill of Rights, excluding, for instance, the right to attend school. Id. at 26 ("What I am trying to
prove is that the rights of the citizen, as such, are found in the Constitution."). Thurman
responded to Morton by reminding him that the Equal Protection Clause referred to persons,
not citizens, and therefore would require aliens and women on juries if Morton's argument were
sound. Id. at 847. In 1874, Morton repeated the theory for the same purpose, and in very similar
terms:
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Like Yick Wo, Morton downplays the importance of "protection" in
favor of "equal." The Mortonian reading, then, is this Article's chief
opponent.42
What is meant by "the equal protection of the laws"? Does it mean simply that every
person shall be entitled to protection against an assault and battery or against physical
violence, and stop there? It has no such limited meaning as that. The meaning is just the
same as if it read "Every person shall be entitled to the equal benefit and protection of
the laws." When it says "no person shall be denied the equal protection of the laws," it is
exactly equivalent to saying that all persons shall be entitled to the equal protection of the
laws. The word "protection" is used in that sense. Law is made for protection; the protection of the person, the protection of property; the definition and protection of civil and
political rights. The whole body of the law is for protection in some form-the definition
and protection of the rights of person and property; and when the fourteenth amendment
declares that every person shall be entitled to the equal protection of the laws, it means to
the equal benefit of the laws of the land. It forbids all discriminations of every character
against any class of persons, being citizens of the United States.
2 CONG. REC. 358 (1874). On this occasion, Morton was again replying to Senator Thurman,
who was now trumpeting Slaughterhouse as the death knell for the constitutionality of the Civil
Rights Bill. See id. at 4088 (1874) (saying, after an extensive quotation from Slaughterhouse,
"[I]f language can be plainer than that, if language can condemn this bill more clearly, more
cogently, more eloquently than that, I have never heard it used."); cf. id. at 358 (Morton noting
that he is responding to Thurman). In February 1875, yet again debating with Thurman, Morton
set out the same reading of "protection":
I should like the distinguished Senator from Ohio to tell the Senate what is meant by the
equal protection of the laws. No State shall deny to any person the equal protection of
the laws. Does that simply mean that each man shall be equally protected or have an
equal right to be protected from an assault ad battery, from assassination? Is it confined
to that? Not at all. It means in its broadest sense, it means in its true sense, that no State
shall deny to any man the equal advantage of the law, the equal benefit of the law, the
equal protection of the law. It means that all men shall be equals before the law, and that
no man shall be denied on account of his race or color the equal advantage and benefit of
the law.
3 CONG. REC. 1793 (1875). This time, Thurman had been disputing Senator Boutwell's defense
of the constitutionality of the bill based on the Privileges or Immunities Clause. Thurman
responded to Morton much as he did earlier:
[T]his clause upon which the Senator relies covers other persons than citizens. It covers
every person, alien as well as citizen. Let us see what it is: "No State shall.., deny to any
person within its jurisdiction the equal protection of the laws." You shall not deny it to
the alien; you shall not deny it to the Chinaman; you shall not deny it even to the Indian,
though he is not taxed. You shall not deny it to any person within your jurisdiction, be he
sane or be he insane, be he old or be he young, be he innocent or be he criminal, be he
learned or be he ignorant. Every human being within the jurisdiction of the State shall be
entitled to the protection of the laws; but is every human being in that State entitled to sit
upon a jury?... "The equal protection of the laws" covers those laws which are designed
for the protection of life, liberty, and property.
Id. at 1794.
42 Despite the fact that Morton's reading is the reading given to the Equal Protection
Clause by the Supreme Court for over 120 years, apparently the only contemporary author to
attempt a historical defense of Morton's reading is Melissa Saunders. See Saunders, supra note
20. This Article responds below to her arguments about the historical background of the phrase
"equal protection of the laws." See infra notes 280-86. Its companion replies to her attempt to
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Section II opens with a summary of the familiar immediate legislative history of the Equal Protection Clause in 1866. This material is
not particularly decisive in deciding between the no-improper-classification and duty-to-protect readings. Most of the congressional discussions of the clause either vacuously restate the constitutional language
or fail to connect tangible expectations to the text. In particular, these
discussions do a very poor job of distinguishing the clauses in Section
One. An interpreter using the Theory of Original Sinn's textualist
semi-originalism, however, must examine the textual rationales for
framers' expectations regarding tangible constitutional outcomes,
because those rationales may reveal that expected applications rested
on some sort of factual mistake or fact about the world of 1866 that
has changed. The 1866 discussions that lack such textual rationales
are of relatively little persuasive weight in the application of Skidmore
deference, which stresses the "thoroughness evident in [an interpretation's] consideration" and "the validity of its reasoning."43
The failure of the 1866 discussions of the Equal Protection Clause
to make its textually-expressed sense perfectly clear is not, however,
fatal to an effort to reconstruct the original sense of the provision,
because there is a great deal of other evidence about how that language was understood in its historical context that can resolve the dispute between the 1871 Republican duty-to-protect reading of the
Equal Protection Clause and Morton's no-improper-classification
reading. This Article, focusing on material prior to the enactment of
the Fourteenth Amendment, gives three chief reasons for preferring
the duty-to-protect reading.
Section III explains how a strong tradition in American political
thought assigns reciprocal duties to government and to subjects: governments must protect their subjects, and subjects must obey their
governments. This tradition was particularly prominent in the antislavery movement and during Reconstruction. Under the textualist
semi-originalist Original-Sinn understanding of constitutional interpretation, one should look for what readers of the historically-situated
text would have understood the constitutional language to express.
The very prominent emphasis on protection as the chief duty of government, correlative with subjects' duty to obey, would cause readers
claim Garfield and others as Mortonians. See Green, supra note 8, note 161. Because of this
Article's historical focus, however, it uses the "Mortonian" label rather than "Saundersian."
43 See supra note 17 and accompanying text.
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to understand a state's duty not to "deny... the equal protection of
the laws," with the beneficiaries specified as "any person within its
jurisdiction," as a state's duty to protect those to whom it speaks the
law.
Section IV considers the background of the phrase "protection of
the laws." A great many writers, including very prominent ones like
William Blackstone, Chief Justice Marshall in Marbury v. Madison,
Chancellor Kent, and a large number of legal treatises at the time of
the Amendment, use "protection of the laws" or variants to refer specifically to the enforcement and remedial functions of law, not generically to any governmental benefits. It is very likely that the readers of
the Equal Protection Clause at the time of its adoption understood
"protection of the laws" the same way.
Finally, Section V argues that the interpretive moves necessary to
support a Mortonian no-improper-classification reading of the Equal
Protection Clause are implausible. Using "protection" as a figurative
reference to all governmental benefits fits very uncomfortably beside
many other literal usages of "protection" that were prominent during
Reconstruction, such as the description of privileges and immunities
in Corfield v. Coryell" and the Bingham Amendment debated in February 1866.11 The congressional explications of the Equal Protection
Clause in 1866 are not very illuminating, but Congress does use "protection" literally, with no suggestion of a Mortonian understanding of
the term. The no-improper-classification interpretation also has
trouble accounting for "within its jurisdiction" and "of the laws."
The companion to this Article presents two additional sorts of
evidence in support of a duty-to-protect reading related to subsequent
interpretation of the Fourteenth Amendment. First, the duty-to-protect reading was embodied in the Civil Rights Act of 1871 and was
explained at great length in the debates leading to it.4 6 Second, the
pre-Slaughterhouse application of the Fourteenth Amendment to
questions of civic equality and equal citizenship emphasizes the Privi44 Corfield v. Coryell, 6 F. Cas. 546, 551 (C.C.E.D. Pa. 1823) (listing "[pirotection by the
government" as the first privilege of the citizen).
45 CONG. GLOBE, 39th Cong., 1st Sess. 806 (1866) ("The Congress shall have power to
make all laws which shall be necessary and proper to secure to the citizens of each State all
privileges and immunities of citizens in the several States; and to all persons in the several States
equal protection in the rights of life, liberty, and property.").
46 Green, supra note 8, notes 14-164 and accompanying text.
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leges or Immunities Clause, not Equal Protection.47 The companion
article also examines how courts moved away from a duty-to-protect
view toward a no-improper-classification reading and examines the
contemporary significance were a constitutional duty to protect to be
revived today.48
Many readers will understandably be skeptical of any suggestion
of abandoning traditional Equal Protection Clause doctrine. However, rejecting the no-improper-classification reading of the Equal
Protection Clause does not leave the Fourteenth Amendment without
a generic antidiscrimination provision or a guard for the freedmen's
civil rights. That task is instead accomplished, on this reading, by the
Privileges or Immunities Clause. "No state shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the
United States"4 9 requires states to maintain the civil rights of all its
citizens-that is, the rights possessed by citizens, as opposed to
aliens-and particularly those of the newly-made citizens, the freedmen. 0 The Privileges or Immunities Clause forbids second-class citizenship and racial classifications "implying inferiority in civil
society" 51-that is, inferiority among citizens. The Privileges or
Immunities Clause, not the Equal Protection Clause, is the means by
which our Constitution "neither knows nor tolerates classes among its
citizens. '52 Equal citizenship is guaranteed by the clause that refers to
the privileges of citizens, not by the clause that refers to the protection
of persons.
The companion to this Article explains at length why a duty-toprotect Equal Protection Clause would be tremendously important
today were it resurrected. A constitutional duty to protect would forbid both unconstitutional omissions and commissions, and would not
require intentional misbehavior, as current equal protection doctrine
does in cases like Arlington Heights. 3 A duty-to-protect Equal Protection Clause would forbid gross misbehavior in the provision of protective services, contrary to the rules of cases like DeShaney and
47 Green, supra note 8, notes 229-53 and accompanying text.
48

Green, supra note 8, notes 254-78 and accompanying text.

49 U.S. CONST. amend. XIV,

§ 1.
See Green, supra note 8, notes 165-240 and accompanying text.
51 Strauder v. West Virginia, 100 U.S. 303, 308 (1880).
52 Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting).
53 Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252 (1977); see Green,
supra note 8, notes 283-84 and accompanying text.
50
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Castle Rock.54 Such a clause would, by requiring states to provide civil

remedies, act as an open-courts provision akin to Magna Charta paragraph 40 and related state-constitutional provisions.55 The duty of
equal protection would require that police services be supplied
equally, akin to state-constitutional duties to supply education
equally. 56 A duty to protect would fill a gap in the reasoning in Roe v.
Wade on the inference from fetal personhood to the requirement of
protection.57 If married women are entitled to the "protection of the
laws," it is unconstitutional to exclude them from the coverage of rape
law, as the marital rape exemption does. 58 A duty that the state protect victims equally would forbid inequalities like race-gerrymandered
juries that favor criminal or civil defendants.5 9 If the state has a duty
to supply the protection of the law equally to everyone, then the current system of prosecutorial discretion making the failure to prosecute
unreviewable and constitutionally insignificant is flawed.6" Finally, a
duty-to-protect Equal Protection Clause would allow the federal government to provide enforcement and remedial services when states
61
have failed to do SO.
On to 1866.
54 DeShaney v. Winnebago County Dep't of Soc. Servs., 489 U.S. 189 (1989); Town of Castle Rock v. Gonzales, 545 U.S. 748, 766 (2005); see Green, supra note 8, notes 285-89 and accompanying text.
55 Magna Charta ch. 40 ("To no one will we sell, to no one will we refuse, or delay, right or
justice."); Green, supra note 8, notes 290-95 and accompanying text.
56 Green, supra note 8, notes 296-301 and accompanying text.
57 Roe v. Wade, 410 U.S. 113, 156-57 (1973) ("If this suggestion of [Fourteenth Amendment
fetal] personhood is established, the appellant's case, of course, collapses, for the fetus' right to
life would then be guaranteed specifically by the Amendment."); Green, supra note 8, notes 30206 and accompanying text.
58 Green, supra note 8, notes 307-08 and accompanying text.
59 Georgia v. McCollum, 505 U.S. 42 (1992); Edmondson v. Leesville Concrete Co., 500
U.S. 614 (1991); Green, supra note 8, notes 309-16 and accompanying text.
60 Wayte v. United States, 470 U.S. 598 (1985); United States v. Armstrong, 517 U.S. 456
(1996); Linda R.S. v. Richard D., 410 U.S. 614, 619 (1973) ("[A] citizen lacks standing to contest
the policies of the prosecuting authority when he himself is neither prosecuted nor threatened
with prosecution ....
[I]n American jurisprudence at least, a private citizen lacks a judicially
cognizable interest in the prosecution or nonprosecution of another."); cf. id. at 620-21 (White,
J., dissenting) ("Appellant, her daughter, and the children born out of wedlock whom she is
attempting to represent have all allegedly been excluded intentionally from the class of persons
protected by a particular criminal law. They do not get the protection of the laws that other
women and children get."): Green, supra note 8, notes 317-29 and accompanying text.
61 United States v. Morrison, 529 U.S. 598 (2000); Green, supra note 8, notes 330-38 and
accompanying text.
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1866

This section considers the congressional discussion of the Equal
Protection Clause in 1866. Very little of this material, unfortunately,
directly confronts the text of the Clause. The main conclusion will
thus be negative: these discussions do not offer decisive reason to
favor either a duty-to-protect or a no-improper-classification reading.
Alternative proposals and civil rights language considered at the
time-the Civil Rights Act and language offered by Representatives
John A. Bingham and Thaddeus Stevens-dealt both with improper
classifications and with the remedial and law-enforcement functions of
government. Light gleaned from these alternative proposals is only as
strong as the evidence linking them to specific language in the Equal
Protection Clause itself, and such linking evidence is weak. Expositions of the Fourteenth Amendment itself tended to deal with Section
One as a whole. Several speakers thought the main point of Section
One was to constitutionalize the Civil Rights Act. They did not, however, explain clearly whether the Privileges or Immunities Clause or
the Equal Protection Clause accomplished this goal, or how such constitutionalization would work textually.
The speeches by Thaddeus Stevens and Senator Jacob Howard
introducing the Amendment in the House and Senate are of course
important evidence because of their prominence, but are less than
perfectly clear and also do not sharply distinguish the language and
meaning of the clauses of Section One. References in Howard's
speech to class and caste legislation are the strongest basis in the 1866
debates for a no-improper-classifications reading of the Equal Protection Clause, but several factors, particularly Howard's simultaneous
emphasis on citizenship and distinction between the rights of aliens
and citizens, render that basis less than fully compelling. Finally, a
speech by Senator Edgar Cowan distinguished the rights of aliens and
citizens while using "protection of the laws" to refer to aliens' right to
law-enforcement services. Such an understanding of "protection of
62
the laws" fits the duty-to-protect reading perfectly.
The interpreter using the Theory of Original Sinn's textualist
semi-originalism and treating the textually-expressed sense as interpretively paramount should, of course, begin with the relevant constitutional language. Section One of the Fourteenth Amendment reads:
62 See infra, Section III, documenting in great detail that Cowan's usage was not
idiosyncratic.
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All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.63

The second sentence of this section emerged out of the Joint
Committee on Reconstruction and was discussed in Congress in May
and June 1866 after being proposed in the committee by Representative Bingham.'
A.

Alternative Proposals

A great many interpreters have sought to understand the meaning of the language of the Fourteenth Amendment by considering
other language that was discussed in 1866.65 Several alternative forms
of language to secure freemen's civil rights were also considered by
Congress in 1866, each expressed in different language: the Civil
Rights Act of 1866, discussed intermittently beginning in January 1866
and passed over President Andrew Johnson's veto in early April 1866;
the "Bingham Amendment" discussed in February 1866 in the House,
but then tabled and not pursued again; and alternative anti-discrimination language proposed by Thaddeus Stevens and considered in the
Joint Committee in January 1866 and again in late April 1866.
Note first the obvious differences in the language of these proposals and the Fourteenth Amendment. The Civil Rights Act of 1866
provides,
63 U.S. CONST. amend. XIV, § 1.
64 See CONG. GLOBE, 39th Cong. 1st Sess. 2459-73 (1866) (initial discussion of Amendment
in House); id. at 2498-2513 (further discussion in the House); id. at 2530-45 (further discussion
and approval in the House); id. at 2764-71 (initial discussion in Senate); id. at 2798-2804 (further
discussion in Senate); id. at 2869 (brief discussion of changes, including proposal of citizenship
declaration, in the Senate); id. at 2890-2902 (further discussion in Senate); id. at 2914-21 (further
discussion in Senate, ending in adoption of citizenship declaration and other changes); id. at
2938-44 (further discussion in Senate); id. at 2960-65 (further discussion in Senate); id. at 298493; id. at 3010-11 (further discussion in Senate); id. at 3026-42 (further discussion and approval in
Senate); id. at 3144-49 (further discussion and approval of the Senate's changes in the House).
65 See, e.g., Bickel, supra note 26.
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[A]ll persons born in the United States and not subject to any foreign
power, excluding Indians not taxed, are hereby declared to be citizens
of the United States; and such citizens, of every race and color, without regard to any previous condition of slavery or involuntary servitude, except as punishment for crime whereof the party shall have
been duly convicted, shall have the same right, in every State and Territory in the United States, to make and enforce contracts, to sue, be
parties, and give evidence, to inherit, purchase, lease, sell, hold, and
convey real and personal property, and to full and equal benefit of all
laws and proceedings for the security of person and property, as is
enjoyed by white citizens, and shall be subject to like punishment,
pains, and penalties, and to none other, any law, statute, ordinance,
66
regulation, or custom, to the contrary notwithstanding.
66 An Act to protect all Persons in the United States in their Civil Rights, and furnish the
Means of their Vindication, 14 Stat. 27, § 1 (1866). Three significantly different versions of the
bill that became the Civil Rights Act were considered in 1866. Senator Lyman Trumbull's version, proposed in January, read:
[A]ll persons of African descent born in the United States are hereby declared to be
citizens of the United States, and there shall be no discrimination in civil rights or immunities among the inhabitants of any State or Territory of the United States on account of
race, color, or previous condition of slavery; but the inhabitants of every race or color,
without regard to any previous condition of slavery or involuntary servitude, except as a
punishment for crime whereof the party shall have been duly convicted, shall have the
same right to make and enforce contracts, to sue, be parties, and give evidence, to inherit,
purchase, lease, sell, hold, and convey real and personal property, and to full and equal
benefit of all laws and proceedings for the security of person and property, and shall be
subject to like punishment, pains, and penalties, and to none other, any law, statute, ordinance, regulation, or custom to the contrary notwithstanding.
CONG. GLOBE, 39th Cong., 1st Sess. 474 (1866). Representative James Wilson proposed changing "inhabitants" to "citizens," so that as considered by the House, it read this way:
[A]II persons born in the United States and not subject to any foreign power, excluding
Indians not taxed, are hereby declared to be citizens of the United States without distinction of color, and there shall be no discrimination in civil rights or immunities among
citizens of the United States in any State or Territory of the United States on account of
race, color, or previous condition of slavery; and such citizens of every race or color,
without regard to any previous condition of slavery or involuntary servitude, except as a
punishment for crime whereof the party shall have been duly convicted, shall have the
same right to make and enforce contracts, to sue, be parties, and give evidence, to inherit,
purchase, lease, sell, hold, and convey real and personal property, and to full and equal
benefit of all laws and proceedings for the security of person and property, and shall be
subject to like punishment, pains, and penalties, and to none other, any law, statute, ordinance, regulation, or custom to the contrary notwithstanding.
Id. at 1115, 1117. The final Civil Rights Act of 1866 quoted above removed the general "civil
rights and immunities language," leaving only the requirement of equality among citizens
regarding the list of particular rights.
Section 14 of the renewed Freedman's Bureau Act, passed in July 1866, repeated the basic
formulation of the Civil Rights Act, requiring that in unreconstructed areas, "[Tihe right to
make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell,
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Bingham's tabled proposal read:
The Congress shall have power to make all laws which shall be necessary and proper to secure to the citizens of each State all privileges
and immunities of citizens in the several States; and to all persons in
the several States equal protection in the rights of life, liberty, and
property.

67

Stevens's proposal in January read, "All national and State laws
shall be equally applicable to every citizen, and no discrimination shall
be made on account of race or color."68 Similar Stevens-sponsored
language considered in the Joint Committee in April, but replaced by
the current language drafted by Bingham, read, "No discrimination
shall be made by any state, nor by the United States, as to the civil
rights of persons because of race, color, or previous condition of
servitude."6 9
The chief problem with using the Civil Rights Act standing alone
or the Bingham Amendment standing alone as evidence of the original textually-expressed sense of the Fourteenth Amendment is obvihold, and convey real and personal property, and to have full and equal benefit of all laws and
proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, and
disposition of estate, real and personal, including the constitutional right to bear arms, shall be
secured to and enjoyed by all citizens of such State or district without respect to race or color, or
previous condition of slavery." An Act to continue in force and to amend "An Act to establish a
Bureau for the Relief of Freedmen and Refugees," and for other Purposes, 14 Stat. 173, 176-77
(1866).
67 CONG.GLOBE, 39th Cong., 1st Sess. 806 (1866). It is worth noting that the "equal protection" language in the Bingham proposal seemed to replace earlier language promoted by Bingham in the Joint Committee referring instead to "full protection." On January 27, a
subcommittee of the Bingham, Representative George Boutwell, and Democratic Senator
Andrew Jackson Rogers reported this language back to the full Joint Committee:
Congress shall have power to make all laws which shall be necessary and proper to secure
to all persons in every state full protection in the enjoyment of life, liberty, and property;
and to all citizens of the United States the same immunities and also equal political rights
and privileges.
See Bickel, supra note 26, at 32 (quoting this language). If "equal protection" in the Fourteenth
Amendment is equivalent to "full protection" in this draft, it would be powerful support for my
duty-to-protect reading of equal protection. But, as explained below, direct evidence of the
meaning of the Fourteenth Amendment's own language would be required in order to support
such an equivalence, and such evidence would support the duty-to-protect reading on its own,
without reference to the details of Bingham's proposal. On its own, the earlier proposal is thus
neither sufficient nor necessary to support an interpretation of later, different language.
68 CONG.GLOBE, 39th Cong., 1st Sess. 537 (1866).
69 BENJAMIN B. KENDRICK, JOURNAL OF THE JOINT COMMITTEE OF FIFTEEN ON RECONSTRUCTION

83 (1914).
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ous: these provisions use different terminology. The Civil Rights Act
does cover the central entitlement of a duty-to-protect Equal Protection Clause in referring to the "full and equal benefit of all laws and
proceedings for the security of person and property." But this fact is
no more than suggestive; without a textual rationale in the Equal Protection Clause, there is no ground for picking out this language from
the Civil Rights Act, as opposed to other language, as expressing the
full sense of the Equal Protection Clause. Similarly with the Bingham
Amendment: an interpreter might think that "the equal protection of
the laws" is a rough restatement of "equal protection in the rights of
life, liberty, and property," but under the Theory of Original Sinn's
textualist semi-originalism, she needs a textual rationale for that
belief.7"
70 Michael Kent Curtis, Resurrecting The Privileges or Immunities Clause and Revising the
Slaughter-House Cases Without Exhuming Lochner: Individual Rights and the Fourteenth
Amendment, 38 B.C. L. REV. 1, 82-83 (1996), criticizes the duty-to-protect reading of equal protection by relying on a discussion of the Bingham language by Representatives Hale and Stevens. Curtis relies on criticisms of Bingham's proposal by Representative Hale. Hale apparently
thought that Bingham's proposal required that rights of property be themselves made substantively equal, and thought that was a bad idea, because states should be free to restrict the rights
of married women. CONG. GLOBE, 39th Cong., 1st Sess. 1064 (1866). Stevens interrupted,
"When a distinction is made between two married people or two femmes sole, then it is unequal
legislation; but where all of the same class are dealt with in the same way then there is no
pretense of inequality." Id. Hale, as a critic of Bingham's proposal, is not a very reliable guide
to its meaning. Further, as Bingham pointed out, Hale seemed to be unaware of the holding of
Barron v. Baltimore, 32 U.S. (7 Pet.) 32 (1833), that the Bill of Rights does not restrict the states,
and so Hale should perhaps be regarded as generally unreliable. See CONG. GLOBE, 39th Cong.,
1st Sess. 1089 (1866) (Bingham citing Barron); id. at 1064 (Hale: "I do not know of a case ....
But still I have, somehow or other, gone along with the impression that there is that sort of
protection thrown over us in some way .... Of course, I may be entirely mistaken in all this, but
I have certainly had that impression."). It is not necessary to construe Stevens's response as a
suggestion that the Bingham proposal's equal protection language amounted to a ban on "unequal legislation," or a power for Congress to eliminate all such; Stevens might instead be making
the conditional claim that even if the proposal amounted to such a requirement or such a power,
it would not reach discriminations against married women. Further, as Curtis himself concedes,
Bingham in responding to Hale explained that his equal protection language would not affect
the right to obtain property, but would only give protection to property acquired in accordance
with local law. See id. at 1089 ("As to real estate, every one knows that its acquisition and
transmission under every interpretation given to the word property, as used in the Constitution
of the country, are dependent upon the local law of the States, save under a direct grant from the
United States. But suppose any person has acquired property not contrary to the laws of the
State, but in accordance with its law, are they not to be equally protected in the enjoyment of it,
or are they to be denied all protection? That is the question, and the whole question, so far as
that part of the case is concerned."); cf. Curtis, supra, at 82 & n.282 (citing this page from Bingham as supporting the view that "the Clause was focused on equality in protection of existing
rights, not an entitlement to substantive rights such as the ownership of real property").
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Likewise, Stevens's antidiscrimination language standing alone is
not a compelling reason to read the Fourteenth Amendment one way,
rather than another. Stevens's language might have been rejected
because the Joint Committee wanted a significantly different proposal,
but it might also have been replaced because the Joint Committee
thought that Bingham's replacement language would accomplish
much the same goal. The bare fact that the second proposal was used
instead of the first is no indication of the historical sense of the second
proposal without additional evidence to establish the relationship
between the proposals. However, such evidence will necessarily be
direct evidence of how the language of the second proposal was
understood. Such evidence should be assessed more straightforwardly. The interpreter should take evidence of the understanding of
the language of the Equal Protection Clause on its own terms, rather
than undertaking an unduly cumbersome process of (a) first determining the meaning of alternative proposals, and (b) then determining (or
speculating about) whether the language of our subject proposal
expresses a sense similar to, or which departs from, the meaning of the
alternative. Instead, one should deploy evidence from step (b) on its
own, to the extent that it gives a compelling explanation of the sense
expressed by the actual constitutional language.
B.

Thaddeus Stevens

The direct congressional discussions of the Equal Protection
Clause in 1866 do not supply compelling reason to adopt a noimproper-classification reading of equal protection. The House of
Representatives discussed the Fourteenth Amendment in its original
form from May 8 to May 10. Thaddeus Stevens's speech from May 8,
1866 described Section One as a whole:
This proposition is not all that the committee desired. It falls short of
my wishes, but it fulfills my hopes. I believe it is all that can be
obtained in the present state of public opinion ....
In any event, "equal protection of the laws" is distinct from "equal protection in the rights
of life, liberty, and property." It is at least possible that Bingham, seeking only to provide for
equal remedies with his original language, replaced "equal protection in the rights of life, liberty,
and property," with "equal protection of the laws" in order to deploy the long tradition, summarized in Section III below, of using "protection of the laws" to refer to the remedial and enforcement functions of government. The key, however, is the actual constitutional language; absent

construction of that language, which Curtis does not supply, this episode tells us little.
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The first section prohibits the States from abridging the privileges
and immunities of citizens of the United States, or unlawfully depriving them of life, liberty, and property, or of denying to any person
within their jurisdiction the "equal" protection of the laws.
I can hardly believe that any person will be found who does not
admit that every one of these provisions is just. They are all asserted,
in some form or other, in our Declaration or organic law. But the
Constitution limits only the action of Congress, and is not a limitation
on the States. This amendment supplies that defect and allows Congress to correct the unjust legislation of the States, so far that the law
which operates upon one man shall operate equally upon all.
Whatever law punishes a white man for a crime shall punish a black
man precisely in the same way and to the same degree. Whatever law
protects the white man shall afford "equal" protection to the black
man. Whatever means of redress is afforded to one shall be afforded
to all. Whatever law allows the white man to testify in court shall
allow the man of color to do the same. These are great advantages
over their present codes. Now different degrees of punishment are
inflicted, not on account of the magnitude of the crime, but according
to the color of the skin. Now color disqualifies a man from testifying
in the courts or being tried in the same way as white men. I need not
enumerate these partial and oppressive laws. Unless the Constitution
should restrain them, those States will all, I fear, keep up this discrimination and crush to death the hated freedmen.71

What can be gleaned about the meaning of the Equal Protection
Clause from Stevens's speech? A number of observers have assumed
that the sentence "the law which operates upon one man shall operate
equally upon all" refers to the Equal Protection Clause.72 If so, that
71 CONG. GLOBE, 39th Cong., 1st Sess. 2459 (1866).
72 See, e.g., Cedric Merlin Powell, The Mythological Marketplace of Ideas: R.A.V., Mitchell,
and Beyond, 12 HARV. BLACKLETrrER L.J. 1, 12 n.59 (1995) ("The Equal Protection Clause of
the Fourteenth Amendment is a mandate for equality," quoting this statement from Stevens for
support); Craig Peyton Gaumer, Punishmentfor Prejudice:A Commentary on the Constitutionality and Utility of State Statutory Responses to the Problem of Hate Crimes, 39 S.D. L. REV. 1, 39
n.228 (1994) ("Stevens ... explained the intended effect of the Equal Protection Clause," quoting this statement); Lambert Gingras, CongressionalMisunderstandingsand the Ratifiers' Understanding: The Case of the Fourteenth Amendment, 40 AM. J. LEGAL HIST. 41, 51 n.64 (1996)
(italicizing this language in support of the contention that "Stevens understood the proposed
Amendment as aiming primarily at equal protection of the laws"); William Bradford Reynolds,
An Equal Opportunity Scorecard, 21 GA. L. REV. 1007, 1010-11 n.16 (1987) ("[Tlhe equal protection clause was single-minded in its objective," quoting this passage for support); Reynolds v.
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would give support to the no-improper-classification reading. However, Stevens treats all of the clauses together, without giving a textual
rationale for these expected applications of Section One. Because, as
explained in the companion to this Article, there is good reason to
think that the Privileges or Immunities Clause requires equality

among citizens,73 Stevens may well have referred to Prvileges or
Immunities Clause, not the Equal Protection Clause, when he spoke

of equality generically.
Further, two facts suggest that Stevens may have adopted a dutyto-protect view of equal protection, rather than a no-improper-classification view. First, Stevens seems to reflect a non-Mortonian understanding of "protection." When Stevens says that "[w]hatever law
protects the white man shall afford 'equal' protection to the black
man," he seems to be using "protects" and "protection" in a literal
way. 74 Second, his two examples that follow are all part of the remedial or enforcement functions of government: "Whatever means of

redress is afforded to one shall be afforded to all. Whatever law
allows the white man to testify in court shall allow the man of color to
Sims, 377 U.S. 533, 596-97 (1964) (Harlan, J., dissenting) ("[Stevens] explained the impact of the
first section of the proposed Amendment, particularly the Equal Protection Clause," quoting
this passage); cf. Curtis, supra note 70, at 83 n.286 ("Although it is not entirely clear, Stevens
seems to have read the Equal Protection Clause as forbidding racial classifications with reference to a wide range of laws," and then quoting this sentence).
Saviero Cereste cites this sentence eight times, attributing it to "[tihe equality guarantee of
the Equal Protection Clause," but all eight times citing a different page from the Congressional
Globe, a page on which the sentence does not appear. Saverio Cereste, Minority Inclusion Without Race-Based Affirmative Action: An Embodiment of Justice Powell's Vision, 18 N.Y.L. SCH. J.
HUM. RTS. 205, 208 n.23, 209 n.32, 227 n.189, 228 n.202, 229 n.213, 231 n.233, 234 n.249, 234 n.253
(2002) (all citing page 3148 of the CongressionalGlobe). Page 3148 contains a speech by Stevens
describing the Senate's changes to the proposed Fourteenth Amendment just before the House
passed the revised version, but does not mention Section One at all, other than to note with
approval the Senate's addition of the citizenship declaration. CONG. GLOBE, 39th Cong., 1st Sess.
3148 (1866).
William Wiecek says that Stevens was referring in this speech to his own anti-discrimination
proposal, not the Fourteenth Amendment. See William M. Wiecek, The Emergence of Equality
as a Constitutional Value: The First Century, 82 CHI.-KENT L. REV. 233, 251 n.87 (2007) (replacing "This amendment" in Stevens's speech with "[The proposed equal protection amendment],"
and then saying that "[t]he Thirty-Ninth Congress, however, rejected Stevens's proposal").
Wiecek is plainly wrong; Stevens was introducing the Fourteenth Amendment to the House.
To her credit, Saunders acknowledges after quoting Stevens's language that "Stevens did
not indicate, however, which particular clause of section one would accomplish this." Saunders,
supra note 20, at 285-88.
73 See Green supra note 8, notes 165-240 and accompanying text.
74 For other examples of non-Mortonian use of "protection," see infra Section IV.A.
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do the same." Because the means of redress and the ability to testify
in court would both be core parts of the "protection of the law" as
outlined below in Section III, there is some reason to think that Stevens was actually following that tradition. Also, as the companion to
this Article explains, fellow Republican framers discussing this passage from Stevens's speech in 1871 understood Stevens to be explaining "means of redress" as a limit on the Equal Protection Clause,
which would fit with the duty-to-protect reading, but not the noimproper-classification reading. 7 However, the evidence from Stevens's speech alone appears far from conclusive.
C.

Constitutionalizationof the Civil Rights Act

Many Contemporary congressmen construed Section One as
more or less equivalent to the Civil Rights Act. Republican Senators
Jacob M. Howard7 6 and Luke Poland7 7 and Representatives Stevens,78
James A. Garfield, 79 M. Russell Thayer,s° John M. Broomall,8 ' Henry
75 See Green supra note 8, notes 128-44 and accompanying text.
76 CONG. GLOBE, 39th Cong., 1st Sess. 2896 (1866) (responding to Senator Doolittle's question that if the Civil Rights Act were constitutional, "[W]hat is the necessity of amending the
Constitution at all on this subject?") ("We desired to put this question of citizenship and the
rights of citizens and freedmen under the civil rights bill beyond the legislative power of such
gentlemen as the Senator from Wisconsin, who would pull the whole system up by the roots and
destroy it, and expose the freedmen again to the oppressions of their old masters."). To the
extent that Howard assimilated the Civil Rights Act with the Fourteenth Amendment's provisions for the rights of citizen-"this question of citizenship and the rights of citizens and freedmen"-he was relying on the Privileges or Immunities Clause.
77 Id. at 2961 ("Congress has already shown its desire and intention to uproot and destroy
all such partial State legislation in the passage of what is known as the civil rights bill. The power
of Congress to do this has been doubted and denied by persons entitled to high consideration. It
certainly seems desirable that no doubt should be left existing as to the power of Congress to
enforce principles lying at the very foundation of all republican government if they be denied or
violated by the States, and I cannot doubt but that every Senator will rejoice in aiding to remove
all doubt upon this power of Congress.").
78 Id. at 2459 ("Some answer, 'Your civil rights bill secures the same things.' That is partly
true, but a law is repealable by a majority.").
79 Id. at 2462 ("I am glad to see this first section here which proposes to hold over every
American citizen, without regard to color, the protecting shield of law ....The civil rights bill is
now a part of the law of the land. But every gentleman knows it will cease to be a part of the law
whenever the sad moment comes when [the Democratic] party comes to power. It is precisely
for that reason that we propose to lift that great and good law above the reach of political strife,
in the eternal firmament of the Constitution, where no storm of passion can shake it and no
cloud can obscure it."). In 1871, however, as explained just below at notes 91 and 92 and accompanying text, Garfield explicitly distinguished the constitutionalization of the Civil Rights Act
from the Equal Protection Clause.
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J. Raymond,82 and Thomas D. Eliot 3 all associated Section One with
the Civil Rights Act to some extent, as did Democratic critics Repre-

sentatives William E. Finck, 8 Benjamin M. Boyer, 5 and Andrew J.
Rogers.8 6
80 Id. at 2465 ("As I understand it, it is but incorporating in the Constitution of the United
States the principle of the civil rights bill which has lately become a law.., in order, as was justly
said by [Representative Garfield], that that provision so necessary for the equal administration
of the law, so just in its operation, so necessary for the protection of the fundamental rights of
citizenship, shall be forever incorporated in the Constitution of the United States.").
81 Id. at 2498 ("[W]hy should we put a provision in the Constitution which is already contained in an act of Congress?... If we are already safe with the civil rights bill, it will do no more
harm to become the more effectually so, and to prevent a mere majority from repealing the law
thus thwarting the will of the loyal people.").
82 CONG. GLOBE, 39th Cong., 1st Sess. 2502 (1886) ("The principle of the first [section],
which secures an equality of rights among all the citizens of the United States, has had a somewhat curious history. It was first embodied in [the Bingham amendment tabled in February]...
Next it came before us in the form of a bill, by which Congress proposed to exercise precisely the
powers which that amendment was intended to confer, and to provide for enforcing against State
I have at all times declared myself
tribunals the prohibitions against unequal legislation ....
heartily in favor of the main object which the bill was intended to secure. I was in favor of
securing an equality of rights to all citizens of the United States, and of all persons within their
jurisdiction . . ."). The repeated language about equality of rights among all citizens suggests
that the Privileges or Immunities Clause was chiefly in view, but the last bit about all persons
within the jurisdiction clouds the issue.
83 Id. at 2511 ("[I1f, under the Constitution as it now stands, Congress has not the power to
prohibit State legislation discriminating against classes of citizens or depriving any persons of
life, liberty, or property without due process of law, or denying to any persons within the State
the equal protection of the laws, then, in my judgment, such power should be distinctly conferred
.... But I shall gladly do what I may to incorporate into the Constitution provisions which will
settle the doubt which some gentlemen entertain upon that question."). Note that Eliot lists a
ban on discrimination separately from mentioning the Equal Protection Clause, and does not
otherwise mention privileges or immunities; it seems that he understood the Privileges or Immunities Clause, not the Equal Protection Clause, to "prohibit State legislation discriminating
against classes of citizens." Id.
84 Id. at 2461 ("[A]II I have to say about this section is, that if it is necessary to adopt it, in
order to confer upon Congress power over the matters contained in it, then the civil rights bill,
which the President vetoed, was passed without authority, and is clearly unconstitutional.").
85 Id. at 2467 ("The first section embodies the principles of the civil rights bill, and is
intended to secure ultimately, and to some extent indirectly, the political equality of the negro
race. It is objectionable also in its phraseology, being open to ambiguity and admitting of conflicting constructions.").
86 Id. at 2538 ("This section of the joint resolution is no more nor less than an attempt to
embody in the Constitution that outrageous and miserable civil rights bill..."); id. at 229 ("That
amendment [i.e., the draft of the Fourteenth Amendment as it emerged from the Joint Committee], in addition to the third section, simply embodied the gist of the civil rights bill, made the
payment of the rebel debt and the claim for pay for slaves void, and gave authority to Congress
to enforce the amendment."). Rogers did suggest in his May 10 speech that it was the Privileges
or Immunities Clause that would allow freedmen to become jurors. See id. at 2538 ("I hold if
that ever becomes a part of the fundamental law of the land it will prevent any State from
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None of the Congressmen, however, set out a clear textual explanation.87 As explained elsewhere, the Privileges or Immunities Clause
can be understood readily as an approximate substitute for the Civil
Rights Act: the Civil Rights Act guarantees racial equality among citizens with respect to particular enumerated rights of citizens, but the

Privileges or Immunities Clause, using more general language, secures
a more general equality among citizens with respect to the rights of
citizens more broadly described.88 The very notion of civil rights
refers historically to the rights of citizens, not the rights of all persons.
Henry Black's original 1891 dictionary noted regarding "civil": "In its
original sense, this word means pertaining or appropriate to a member
of a civitas or free political community; natural or proper to a citizen."8 9 "Civil Rights" are first "[r]ights appertaining to a person in
virtue of his citizenship in a state or community."9' A provision guaranteeing the privileges or immunities of citizens is therefore a much
more natural way to constitutionalize an act protecting civil rights.
Not only was the Equal Protection Clause not explicitly said in
1866 to constitutionalize the Civil Rights Act, but a later review of
that debate explicitly distinguished such constitutionalization from the
Clause. Recalling the 1866 debate in 1871, Garfield himself noted that
"I not only heard the whole debate at the time, but I have lately read
over, with scrupulous care, every word of it as recorded in the
refusing to allow anything to anybody embraced under this term of privileges or immunities. If a
negro is refused the right to be a juror, that will take away from him his privileges and immunities as a citizen of the United States, and the Federal Government will step in and interfere, and
the result will be a contest between the powers of the Federal Government and the powers of the
States. It will result in a revolution worse than that through which we have just passed.").
87 As noted above in notes 82 and 85, some of the language by Eliot and Rogers suggests
that it was the Privileges or Immunities Clause that approximated the Civil Rights Act, and
Garfield in 1871 explicitly distinguished the constitutionalization of the Civil Rights Act from the
Equal Protection Clause. See infra notes 91-92 and accompanying text.
88 See Green supra note 8, notes 165-240 and accompanying text.
89 HENRY CAMPBELL BLACK, DICTIONARY

OF LAW CONTAINING

DEFINITIONS

OF THE

TERMS AND PHRASES OF AMERICAN AND ENGLISH JURISPRUDENCE, ANCIENT AND MODERN

206

(1891) (emphasis in original); cf. 1 STEWART RAPALJE & ROBERT L. LAWRENCE, A DICTIONARY
OF AMERICAN AND ENGLISH LAW 214 (1888) ("Civil Rights. The rights attached to citizenship
rights which may be enforced by a civil action."); J. KENDRICK KINNEY, LAW DICTnONARY AND
GLOSSARY: PRIMARILY FOR THE USE OF STUDENTS BUT ADAPTED ALSO TO THE USE OF THE

PROFESSION AT LARGE 155-56 (1893) ("Civil. Relating to or affecting a person as a citizen, or

relating to or affecting the rights or duties of a citizen, particularly as between one citizen and
another ....
Civil right: the right of a citizen; a right due from one citizen to another, the
privation of which is a civil injury, for which redress may be sought by a civil action.").
90 Black, supra note 89, at 208.
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Globe."9 After reading a long quotation from Stevens's speech, Garfield then said:
In the long debate which followed this section of the amendment was
considered as equivalent to the first section of the civil rights bill,
except that a new power was added in the clause which prohibited any
State from depriving any person within its jurisdiction of the equal
92
protection of the laws.
Garfield thought that the Equal Protection Clause was a provision in addition to the rule of the Civil Rights Act. The fact, then, that
the Civil Rights Act prohibited racial discrimination regarding particular privileges of citizens is no ground for thinking that the Equal Protection Clause did the same thing.
D.

Jacob Howard

Senator Howard of Michigan introduced the Amendment in the
Senate on May 23. He gave an extensive explanation of the Privileges
or Immunities Clause, quoting the exposition of the Article IV privileges and immunities clause from Corfield v. Coryell and paraphrasing
most of the Bill of Rights, noting that Congress lacked the power to
enforce it against the states. He then said:
The last two clauses of the first section of the amendment disable a
State from depriving not merely a citizen of the United States, but any
person, whoever he may be, of life, liberty, or property without due
process of law, or from denying to him the equal protection of the
laws of the State. This abolishes all class legislation in the States and
does away with the injustice of subjecting one caste of persons to a
code not applicable to another. It prohibits the hanging of a black
man for a crime for which the white man is not hanged. It protects the
black man in his fundamental rights as a citizen with the same shield
which it throws over the white man. Is it not time, Mr. President, that
we extend to the black man, I had almost called it the poor privilege of
the equal protection of the law? Ought not the time to be now passed
when one measure of justice is to be meted out to a member of one
caste and a different measure is meted out to the member of another
91 CONG. GLOBE,
92

Id.

42d Cong., 1st Sess. 151 (1871).
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caste, both castes being alike citizens of the United States, both bound
to obey the same laws, to sustain the burdens of the same Government, and both equally responsible to justice and to God for the deeds
done in the body?
But, sir, the first section of the proposed amendment does not
give to either of these classes the right of voting. The right of suffrage
is not, in law, one of the privileges or immunities thus secured by the
Constitution. It is merely the creature of law. It has always been
regarded in this country as the result of positive local law, not
regarded as one of those fundamental rights lying at the basis of all
society and without which a people cannot exist except as slaves, subject to a despotism ....
I look upon the first section, taken in connection with the fifth, as
very important. It will, if adopted by the States, forever disable every
one of them from passing laws trenching upon these fundamental
rights and privileges which pertain to citizens of the United States, and
to all persons who may happen to be within their jurisdiction. It
establishes equality before the law, and it gives to the humblest, the
poorest, and most despised of the race the same rights and the same
protection before the law as it gives to the most powerful, the most
wealthy, or the most haughty. This, sir, is republican government, as I
understand it, and the only one which can claim the praise of a just
Government. Without this principle of equal justice to all men and
equal protection under the shield of the law, there is no republican
93
government and none that is really worth maintaining.
Some interpreters have taken Howard's references to "caste" and
"abolishes all class legislation in the States" as interpretations of the
Equal Protection Clause. 94 However, Howard is explicitly lumping
93 CONG. GLOBE, 39th Cong., 1st Sess. 2766 (1866).
94 See, e.g., Timothy Zick, Angry White Males: The Equal Protection Clause and "Classes

Of One," 89 Ky. L.J. 69, 91-92 n.140 (2000) (quoting Howard at length, but replacing "this" with
"[The Equal Protection Clause]"); Perry, supra note 24, at 213 n.32 (quoting Howard at length,
but replacing "this" with "[The equal protection clause]"); Virginia E. Hench, The Death of
Voting Rights: The Legal Disenfranchisementof Minority Voters, 48 CASE W. RES. L. REV. 727,
752-53 n.119 (1998) (prefacing a long quotation from Howard with "Senator Jacob Howard
explained the language of the equal protection clause"); Saunders, supra note 20, at 287 n.182
(replacing "this" with "the Equal Protection Clause" before beginning the quotation); Curtis,
supra note 70, at 83 n.285 (replacing "this" with "the Equal Protection Clause" before beginning
the quotation); Michael J. Perry, Brown, Boiling, & Originalism: Why Ackerman and Posner
(among Others) Are Wrong, 20 S. ILL. U. L.J. 53, 61 n.42 (1995) (quoting Howard at length, but
replacing "this" with "[The Equal Protection Clause]"); Robert J. Reinstein, Completing the
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together the Due Process and Equal Protection Clauses: he begins his
discussion by paraphrasing both clauses and noting that these two provisions apply not only to citizens, but to any persons, including aliens.
When he says that "[t]his abolishes all class legislation in the States,"
and then speaks twice of what "it" will do, he is not explicitly referring
to the Equal Protection Clause with "this" and "it."
There are, moreover, clues that "this" and "it" may include the
Privileges or Immunities Clause. On such a reading, Howard's first
sentence about the Due Process and Equal Protection Clauses is a
separate thought, and "this" introduces a discussion of Section One as
a whole. Five factors from Howard's speech push against interpreting
him as adopting a Mortonian no-improper-classification reading of the
Equal Protection Clause.
First, Howard explicitly notes his awareness of the distinction
between persons and citizens, but then stresses that "[i]t protects the
black man in his fundamental rights as a citizen," and underlines the
injustice of caste legislation, "both castes being alike citizens of the
United States." The re-entry of the rights of citizens into the discussion, immediately after Howard has distinguished the rights of persons
from the rights of citizens, muddies the reference of "this" and "it"
considerably. Because the Equal Protection Clause does not guarantee the distinctive rights of citizenship, and "this" and the two references to "it" seem to refer to the same thing, it is possible that their
antecedent is the Privileges or Immunities Clause or Section One as a
whole, and not the Equal Protection Clause alone.
Second, Howard does not give any analysis of the term "protection" as Morton did in 1872. Howard gives no textual rationale that
could connect the text to his conclusion. On the textualist semioriginalism of the Theory of Original Sinn, framers' assessments of
constitutional reference and application need textual rationales for
interpreters to determine whether those assessments rely on factual
assumptions that were wrong, or which have changed. The complete

Constitution: The Declaration of Independence, Bill of Rights and Fourteenth Amendment, 66
TEMP. L. REV. 361, 388 n.156 (1993) (replacing "this" with "the Equal Protection Clause" before
beginning the quotation); Bickel, supra note 26, at 51 (interrupting a quotation from Howard's
speech and inserting "[a]s for the equal protection clause"); Jack Balkin, Abortion and Original
Meaning, 24 CONST. COMMENT. 291, 316 n.59 (2007) (citing Howard as a refutation of Harrison
and Currie's duty-to-protect reading of the Equal Protection Clause).
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lack of a textual explanation therefore weakens Howard's evidence
considerably. 95
Third, like the Stevens speech, this passage itself seems to use
"protection" in a literal way, not as a reference to all governmental
benefits and advantages. Howard speaks of giving to the freedmen
"the same rights and the same protection" as others. That usage
would make sense if "protection" were a reference to the enforcement
of rights and the remedial function of government, but not on a
Mortonian reading of the term.96
Fourth, when Howard stressed that racial discriminations in voting were not barred by the Fourteenth Amendment, he explained it
only in terms of the privileges or immunities of citizens, not in terms
of equal protection. His entire explanation is that "[t]he right of suffrage is not, in law, one of the privileges or immunities thus secured by
the Constitution." If the Equal Protection Clause were a generic
antidiscrimination provision, he should have also discussed why that
Clause does not forbid racial discrimination in voting, but he did not.
Indeed, as the companion to this Article explains, during the discussions that led to the proposal of the Fifteenth Amendment in 1869,
Howard himself, considering again whether the Fourteenth Amendment allowed racial discrimination in voting, made clear that only the
Privileges or Immunities Clause, not the Equal Protection Clause, was
at issue.9 7 If the Equal Protection Clause were a general guarantee
against discrimination, and if Howard had meant to explain it to be
one, this omission is quite curious.
Fifth and finally, on the Theory of Original Sinn's textualist semioriginalism, one must recall that textually-expressed sense does not
produce expected outcomes on its own, but only in tandem with factual assumptions about the state of the world.9" When Howard said
"this abolishes all class legislation in the States," he may have meant
to say simply that the particular class legislation that Congress had in
view-the Black Codes-would be abolished. That is, his statement
95 Jack Balkin argues that Howard's speech is particularly good evidence because "Howard
makes the case for the words of the text in terms of very general principles that explain why the
very general words of the text were used." Jack Balkin, Original Meaning and Constitutional
Redemption, 24 CONST. COMMENT. 427, 497 n.167 (2007). However, Howard only gives detailed
consideration to the language of the Privileges or Immunities Clause, not the language of the
Equal Protection Clause.
96 Again, for a more extended argument along this line, see infra, Section IV.A.
97 See Green, supra note 8, notes 225-28 and accompanying text.
98 See Green, supra note 11, at 564.
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may have been a fact-dependent synthetic judgment, not an analytic
one true solely in virtue of the meaning of the constitutional language.
Those codes literally protected black and white victims unequally.
Howard's lack of attention to class legislation outside of these Codes
may have caused him to speak too broadly about removing all class
legislation-that is, to implicitly make the erroneous assumption that
the Black Codes were the only significant "class legislation in the
States." Howard might in this way have been like Republicans who
stated a bit rashly that Reconstruction legislation would have no effect
in the North,9 9 when that could not possibly be true on any reasonable
interpretation of the language of that legislation. Even if "this" and
"it" referred to the Equal Protection Clause, if Howard had had more
time to reflect and consider the facts in detail, he might have said
instead that the Equal Protection Clause, by removing the Black
Codes applying different levels of literal protection to white and black
victims, would remove the most significant, most prominent, and most
odious class legislation in the States, but not literally all of it.
E.

Vacuous Restatements

Neither Stevens nor Howard, then, nor the Section-One-approximates-the-Civil-Rights-Act chorus, supply ample textual explanation
of Section One. This is not to say that the text of the Equal Protection
Clause was neglected entirely during the Congressional discussion in
1866. But very little was said that would help decide between the noimproper-classification and duty-to-protect readings. Examples of relatively vacuous repetitions of the constitutional language will be confined to a footnote. 10 0
99 See, e.g., CONG. GLOBE, 39th Cong., 1st Sess. 1761 (1866) (Senator Trumbull claiming
that the Civil Rights Act of 1866 "could have no operation in Massachusetts, New York, Illinois,
or most of the States of the Union."); id. at 1065 (Representative Bingham claiming that "under
no possible interpretation can it [i.e., Bingham's proposed amendment] ever be made to operate
in the State of New York while she occupies her present proud position"); RAOUL BERGER,
GOVERNMENT By JUDICIARY: THE TRANSFORMATION OF THE FOURTEENTH AMENDMENT 189

(2d ed. 1997) (relying on these passages, improperly changing Bingham's language from "it" to
"[the Fourteenth Amendment]," when Bingham was actually discussing his own earlier proposal;
the Fourteenth Amendment itself was not discussed until May).
100 Representative John F. Farnsworth said:
"Equal protection by the laws;" can there be a well-founded objection to this? Is not this
the very foundation of republican government? Is it not the undeniable right of every
subject of the Government to receive "equal protection of the laws" with every other
subject? This is so self-evident and just that no man whose soul is not too cramped and

dwarfed to hold the smallest germ of justice can fail to see and appreciate it.
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"Protection of the Laws" as Protection From Violence

One very interesting passage in the Senate debate from 1866,
quoted at the head of this Article, actually is not a direct discussion of
the Equal Protection Clause. The initial draft of the Amendment
lacked the citizenship declaration at the beginning of Section One. In
discussing how the citizenship declaration should be drafted, Senator
Edgar Cowan-one of the few Republicans who opposed the Fourteenth Amendment-distinguished the rights of aliens and full citizens by noting that full citizens received more rights besides the bare
"protection of the laws":
I am really desirous to have a legal definition of "citizenship of the
United States." What does it mean? What is its length and breadth?
I would be glad if the honorable Senator in good earnest [Cowan is
replying to Senator Howard] would favor us with some such defini-

tion. Is the child of the Chinese immigrant in California a citizen? Is
the child of a Gypsy born in Pennsylvania a citizen? If so, what rights
have they? Have they any more rights than a sojourner in the United
States? If a traveler comes here from Ethiopia, from Australia, or
from Great Britain, he is entitled, to a certain extent, to the protection
of the laws. You cannot murder him with impunity. It is murder to
kill him, the same as it is to kill another man. You cannot commit an
assault and battery on him, I apprehend. He has a right to the protec39th Cong., 1st Sess. 2539 (1866). Representative Bingham combined the language of the Privileges or Immunities and Equal Protection Clauses while giving little clue about
their meaning:
[This section gives power] to protect by national law the privileges and immunities of all
the citizens of the Republic and the inborn rights of every person within its jurisdiction
whenever the same shall be abridged or denied by unconstitutional acts of any State.
Allow me, Mr. Speaker, in passing, to say that this amendment takes from no State any
right that ever pertained to it. No State ever had the right, under the forms of law or
otherwise, to deny to any freeman the equal protection of the laws, or to abridge the
privileges or immunities of any citizen of the Republic, although many of them have
assumed and exercised the power, and that without remedy.
Id. at 2542. A month after the Amendment was approved, Representative Baker gave the Equal
Protection Clause another vacuous Farnsworth/Bingham-style endorsement:
The final clause of this section, providing that no State shall deny to any person within its
jurisdiction equal protection of the laws, is so obviously right, that one would imagine
nobody could be found so hard-hearted and cruel as not to recognize its simple justice. Is
it not a disgrace to a free country that the poor and the weak members of society should
be denied equal justice and equal protection at the hands of the law? Who can look
straight at the fact till he realizes its full meaning and its full meanness without droping
his eyes and hanging his head in shame?
Id. at 256.
CONG. GLOBE,
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tion of the laws; but he is not a citizen in the ordinary acceptation of
the word .... So far as the courts and the administration of the laws
are concerned, I have supposed that every human being within their
jurisdiction was in one sense of the word a citizen, that is, a person
entitled to protection; but in so far as the right to hold property, particularly the right to acquire title to real estate, was concerned, that
was a subject entirely within the control of the States.10 1
Cowan later restated his question briefly in terms of "protection of the
laws" and jurisdiction of courts: "[I]n my judgment there should be
some limitation, some definition to this term 'citizen of the United
States.' What is it? .... [I]s it only that he is entitled as a sojourner to
the protection of the laws while he is within and under the jurisdiction
of the courts?"1 2
Because Cowan is not directly discussing the Equal Protection
Clause, this evidence can be classified with other evidence of the
usage of the phrase "protection of the laws," canvassed in great detail
in Section III below. 1 3 Still, the fact that this discussion occurred in
1866, during a discussion of Section One of the Fourteenth Amendment, is a major piece of evidence in favor of the duty-to-protect reading. As is particularly clear in the companion to this Article, the
tendency to abstain from consideration of any evidence outside the
immediate observations from the exact time that constitutional language was approved by Congress is a great mistake. Even doing so,
however, there is compelling evidence in favor of the remedial reading
of "protection of the law," and so of the duty-to-protect view.
In sum, there is little direct congressional discussion of the language of the Equal Protection Clause in 1866. Those discussions that
are the clearest about the expected applications of Section One as a
whole are generally unclear about which clause was in view, and there
is virtually no direct explanation of the meaning expressed by the
actual language of the Equal Protection Clause. There are bits of evi101 Id. at 2890.
102 Id. at 2891.
103 Other discussion in the Senate is not greatly illuminating. Senator Luke Poland distin-

guished "protection" from voting, suggesting that he used the term to refer to particular rightsthat is, in a non-Mortonian way-but without making it particularly clear: "All the people, or all
the members of a State or community, are equally entitled to protection; they are all subject to
its laws; they must share its burdens, and they are all interested in its legislation and government.
Notwithstanding this no State or community professing to be republican allows all its people to
vote." Id. at 2962.
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dence that could be made consistent with either a no-improper-classification or a duty-to-protect reading of the clause, but none that very
compellingly answer the question posed by the textualist semioriginalism of the Theory of Original Sinn-that is, what sense did the
constitutional language express in its historical context? The next two
sections, however, will find much more helpful, and much more compelling, material in the history of the constitutional language itself"protection" and "protection of the laws."
II.

THE ALLEGIANCE-FOR-PROTECTION CONTRACTUAL TRADITION

A long tradition in English and American political thought views
government as an exchange of allegiance for protection. The government has a duty to protect those in its jurisdiction, and the subject has
a duty to maintain allegiance to the government-in particular to
obey its laws. The government's supply of protection is the classic
argument for obedience, while its lack is the classic argument for
revolution. Sir Edward Coke stated in Calvin's Case in 1608, "[W]hen
an alien that is in amity cometh into England . . . as long as he is
within England, he is within the King's protection; therefore so long as
he is here, he oweth unto the King a local obedience or ligeance, for
that the one (as it hath been said) draweth the other.' ' 0 4 Thomas
Hobbes put it in Leviathan in 1651, "The obligation of subjects to the
sovereign is understood to last as long, and no longer, than the power
last[s] by which he is able to protect them."'1 5 William Blackstone
said in his Commentaries in 1765, "Allegiance is the tie, or ligamen,
which binds the subject to the king, in return for that protection which
10 6
the king affords to the subject.
The allegiance-for-protection contractual theory was not mere
talk; it was central to the argument for the American Revolution.
John Adams wrote in his diary in 1765, "Are not protection and allegiance reciprocal? And if we are out of the king's protection, are we
104 Calvin's Case, 77 Eng. Rep. 377, 383 (1608).
105 THOMAS HOBBES, LEVIATHAN 272 (C.B. McPherson ed., 1968) (1651).
106 1 WILLIAM BLACKSTONE, COMMENTARIES 354 (1765-1769). See also id. at 47-48:
[I]t is the sense of their weakness and imperfection that keeps mankind together, that
demonstrates the necessity of this union, and that therefore is the solid and natural foundation, as well as the cement, of society. And this is what we mean by the original contract of society, which, though perhaps in no instance it has ever been formally expressed
at the first institution of a state, yet in nature and reason must always be understood and
implied, in the very act of associating together: namely, that the whole should protect all
it's parts, and that every part should pay obedience to the will of the whole ....
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not discharged from our allegiance? Are not all the ligaments of government dissolved?"'0 7 Thomas Jefferson recorded the arguments of
Adams and others for independence in 1776:
[A]s to the king, we had been bound to him by allegiance, but ... this
bond was now dissolved by his consent to the late act of Parliament,

by which he declares us out of his protection, and by his levying war
on us-a fact which had long ago proved us out of his protection, it
being a certain position in law, that allegiance and protection
are
8
10
reciprocal, the one ceasing when the other is withdrawn.

The Declaration of Independence itself claimed that lack of protection was one of the justifications for independence: "He has abdicated government here, withdrawing his governors, and declaring us
out of his Protection and waging War against us."'0 9 Several of the
revolutionary State Constitutions set out this theory as well. The preamble to the New Jersey Constitution of 1776 said, "[A]llegiance and
protection are, in the nature of things, reciprocal ties, each equally
depending on the other, and liable to be dissolved by the others being
refused or withdrawn." ' 0 The preamble to the North Carolina Constitution of 1776 likewise said, "[A]llegiance and protection are, in
their nature, reciprocal, and the one should of right be refused when
the other is withdrawn." ' The preamble of the Pennsylvania Constitution of 1776 said, "[T]he inhabitants of this commonwealth have in
consideration of protection only, heretofore acknowledged allegiance
to the king of Great Britain; and the said king has ... withdrawn that
protection...". ",i2 The preamble to the Vermont Constitution of 1777
read identically, save for punctuation: "[T]he inhabitants of this State
have (in consideration of protection only) heretofore acknowledged
allegiance to the King of Great Britain, and the said King has . . .
withdrawn that protection ....

."I"

The Rhode Island Assembly said

in an act of May 1776, "[I]n all States existing by compact, protection
107

2

JOHN ADAMS, THE WORKS OF JOHN ADAMS

162 (1856) (entry for December 21).

108 JOHN FULTON, FREE GOVERNMENT IN ENGLAND AND AMERICA 453 (1864) (emphasis

omitted) (quoting Thomas Jefferson's notes on the argument for independence on June 10,
1776).
109
110
111
112
113

THE DECLARATION OF INDEPENDENCE para. 25 (U.S. 1776).
N.J. CONST. OF 1776, pmbl.
N.C. CONST. OF 1776, pmbl.
PA. CONST. OF 1776, pmbl.
VT. CONST. OF 1777, pmbl.
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and allegiance are reciprocal, the latter due only in consequence of
the former
"114
The allegiance-for-protection tradition continued unabated during and after the Revolution. The commonplace dictum that "allegiance and protection are reciprocal" or that "protection and
allegiance are reciprocal" was repeated by John Jay in 1774, 11 Joseph
Galloway in 1774,16 a convention in Georgia in 1774, u 7 the Maine
legislature in 1777,118 a convention in Massachusetts in 1778,119
Thomas Hardy in 1794,12° Zephaniah Swift in 1795,121 John Fanblanque in 1807 and 1820,122 Chief Justice Parsons of Massachusetts in
1813,123 H.H. Brackenridge in 1814,24 Sir Codrington Carrington in
1819,121 John Wilson in 1833,126 Andrew Amos in 1836,127 George
114 Salem Dutcher, The Right of Expatriation, 11 AM. L. REV. 447, 449 (1876) (quoting 11

66 (Providence, 1870)). "An Act for the
Repealing an Act entitled 'An Act for the more effectually securing to His Majesty the allegiance of his subjects in this his colony and dominions of Rhode Island and Providence Plantations,' and altering the forms of commissions, of all writs and processes in the courts, and of
oaths prescribed by law." Id.
RHODE ISLAND IN THE CONTINENTAL CONGRESS

115 1 HENRY FLANDERS, THE LIVES AND TIMES OF THE CHIEF JUSTICES OF THE SUPREME

93 n.1 (1875) (quoting John Adams's characterization of John
Jay's argument in 1774).
116 2 JOHN ADAMS, THE WORKS OF JOHN ADAMS 161-62 (1856) (quoting pamphlet by
Joseph Galloway in diary entry of September 28, 1774).
117 WALTER MCELREATH, A TREATISE ON THE CONSTITUTION OF GEORGIA 46-47 (1912)
COURT OF THE UNITED STATES

(quoting resolution of August 10, 1774).
118 "An Act to Oblige the Free Male Inhabitants of this State Above a Certain Age, to
Assurance of Allegiance to the Same, and for Other Purposes," quoted in Opinion Of Judge
Appleton, 44 Me. 521, 1857 WL 7593, at *9 (1857).
119 The Essex Result (1778), quoted in THEOPHILUS PARSONS, MEMOIR OF THEOPHILUS
PARSONS 367 (1859).
120 2 ERSKINE, SPEECHES OF LORD ERSKINE, WHILE AT BAR 114 (Walford ed., 1870)
(speech at trial of Thomas Hardy, October 28, 1794).
121 1 ZEPHANIAH SwiFT, A SYSTEM OF THE LAWS OF THE STATE OF CONNECTICUT 13
(1795).
2 A TREATISE OF EQUITY: WITH THE ADDITION OF MARGINAL REFERENCES AND
223 (3d ed. 1807) (explaining why the king is one sort of guardian); cf 2 ZEPHANIAH
SwIFT, A SYSTEM OF THE LAWS OF THE STATE OF CONNECTICUT 223 (4th ed. 1820).
123 Ainslie v. Martin, 9 Mass. 454, 461 (1813).
122

NOTES

124 HUGH HENRY BRACKENRIDGE, LAW MISCELLANIES: CONTAINING AN INTRODUCTION

To

THE STUDY OF THE LAW 290 (1814).
125 SIR CODRINGTON EDMUND CARRINGTON, AN INQUIRY INTO THE LAW RELATIVE

To

PUBLIC ASSEMBLIES OF THE PEOPLE 38 (2d ed. 1819).
126 STATE PAPERS ON NULLIFICATION INCLUDING THE PUBLIC ACTS OF THE CONVENTION OF
THE PEOPLE OF SOUTH CAROLINA, ASSEMBLED AT COLUMBIA NOVEMBER

11, 1833, at 339 (1834) (resolution offered by John Wilson).
127 Andrew Amos, On High Treason: Part VI, 1 WESTMINSTER
EXAM. 337, 340 (1836).

19, 1832,

AND MARCH
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Tucker in 1837,28 abolitionist Theodore Dwight Weld in 1838,129 John

Holmes in 1840,3 ° George Bowyer in 1841 and 1846,131 Chancellor
Dunkin of South Carolina in 1847,132 Judge Appelton of Maine in
1857,' 33 Justice Woodward of Pennsylvania in 1859,134 Justice Daly of
New York in 1859,135 Francis Lieber in 1861,136 Charles Sumner in
1862,137 Benjamin Thomas in 1862,138 Attorney General Edward Bates

in 1862,139 Ezra Seaman in 1863,140 Samuel Warren in 1863,141 Willard
Hall in 1863,142 William Lawrence in 1863,143 Chief Justice Walker of
Alabama in 1867,144 Chief Justice Brown of Georgia in 1868,145
Charles Sumner again in 1870,146 Justice Peters of Alabama in 1870,147
128

2

GEORGE TUCKER, THE LIFE OF THOMAS JEFFERSON, THIRD PRESIDENT OF THE

UNITED STATES 424 (1837).
129 THEODORE DWIGHT WELD, THE POWER OF CONGRESS OVER THE DISTRICT OF
COLUMBIA 43 (1838).
130 JOHN HOLMES, THE STATESMAN, OR PRINCIPLES OF LEGISLATION AND LAW 98 (1840).
131 GEORGE BOWYER, THE ENGLISH CONSTITUTION: A POPULAR COMMENTARY ON THE

CONSTITUTIONAL LAW OF ENGLAND 564 (1841); cf. GEORGE BOWYER, COMMENTARIES ON THE
CONSTITUTIONAL LAW OF ENGLAND 417 (2d ed. 1846).

132 McClenaghan v. McClenaghan, 20 S.C. Eq. (1 Strob. Eq.) 295 , 1847 WL 2519, at *3
(App. Eq. 1847) (opinion of trial court).
133 Opinion Of Judge Appleton, 44 Me. 521, 1857 WL 7593, at *1 (1857).
134 Ross v. Dysart, 33 Pa. 452, 1859 WL 8732, at *3 (1859).
135 Molony v. Dows, 8 Abb. Pr. 316 (N.Y. Sup. 1859).
136 1 FRANCIS LIEBER, WHAT IS OUR CONSTITUTION, LEAGUE, PACT, OR GOVERNMENT?:

Two LECTURES ON THE CONSTITUTION OF THE UNITED STATES CONCLUDING A COURSE ON
THE MODERN STATE 36 n.1 (1861) (quoting Horace Binney).
137 7 CHARLES SUMNER, THE WORKS OF CHARLES SUMNER 83 (1873) (quoting Senate resolution of May 26, 1862).
138 REMARKS OF THE HON.

B.F.

THOMAS, OF MASSACHUSETTS, ON THE RELATION OF THE

"SECEDED STATES" (SO CALLED) TO THE UNION

20 (1862).
139 10 Op. Att'y Gen. 382, 388 (1862) (referring to "the reciprocal obligation of allegiance
on the one side and protection on the other").
140 EZRA C. SEAMAN, COMMENTARIES ON THE CONSTITUTIONS AND LAWS, PEOPLES AND
HISTORY, OF THE UNITED STATES; AND UPON THE GREAT REBELLION AND ITS CAUSES

174

(1863).
141 1 SAMUEL WARREN, A POPULAR AND PRACTICAL INTRODUCTION TO LAW STUDIES,

AND TO EVERY DEPARTMENT OF THE LEGAL PROFESSION 385 (3d ed. 1863).
142 1 W. M. LEFTWICH, MARTYRDOM IN MISSOURI 382 (1870) (quoting letter of Brigadier

General Willard Hall, February 17, 1863).
143 InternationalLaw: Letter from the Hon. William Beach Lawrence, 16 LAW MAO. & L.
REV. QUART. J. JURIS. 3d ser. 138, 140 (1863).

144 Watson v. Stone, 40 Ala. 451, 1867 WL 513, at *11 (1867).
145 Miller v. Gould, 38 Ga. 465, 1868 WL 1520, at *6 (1868) (Brown, C.J., dissenting).
146 13 CHARLES SUMNER, THE WORKS OF CHARLES SUMNER 368 (1880) (quoting speech
on admission of Georgia, April 5, 1870).
147 Gunter v. Dale County, 44 Ala. 639 (1870).
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Justice Potter of Rhode Island in 1872,148 Thomas Cooley in 1873,149
Chief Justice Waite in 1874,150 Chief Justice Brickell of Alabama in
1875,'15' and John Ordonaux in 1878.152

The allegiance-for-protection theory was, moreover, a commonplace among the Congress that adopted the Fourteenth Amendment.
Discussing the Fourteenth Amendment in 1866, Senator William M.
Stewart used the same phrase-"allegiance and protection are reciprocal"15 3-while Senator Waitman T. Willey 54 and Representative
Jehu Baker1 55 also advocated the theory. In explaining his support for
what became the Civil Rights Act of 1866, Senator Lyman Trumbull
likewise repeated that "allegiance and protection are reciprocal, 15 6

148 Hubbard v. Harnden Exp. Co., 10 R.I. 244, 1872 WL 3576, at *8 (1872).
149 2 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES

§ 1932, at 654 (Thomas Cooley ed., 4th ed. 1873) ("As generally employed ... it ['citizen'] may
be said to mean, a person owing allegiance to the government, and entitled to protection from
it.").
150 Minor v. Happersett, 88 U.S. 162, 165-66 (1874) ("The very idea of a politica' -ommunity, such as a nation is, implies an association of persons for the promotion of their general
welfare. Each one of the persons associated becomes a member of the nation formed by the
association. He owes it allegiance and is entitled to its protection. Allegiance and protection
are, in this connection, reciprocal obligations. The one is a compensation for the other; allegiance for protection and protection for allegiance.").
151 Luke v. Calhoun County, 52 Ala. 115, 1875 WL 909, at *5 (1875).
152 JOHN ORDRONAUX, COMMENTARIES ON THE LUNACY LAWS OF NEW YORK 73 (1878)

("Allegiance and protection are reciprocal obligations which extend even to aliens and strangers
while within the limits of a State, and in return for the temporary and local allegiance due on
their part, they are entitled to its protection.").
153 CoNo. GLOBE, 39th Cong., 1st Sess. 2799 (1866). Stewart was advocating his "impartial
suffrage and universal amnesty" compromise. Id. at 2800.
154 Id. at 2918 ("The duty of the Government and the citizen is reciprocal; the obligation is
mutual. The Government owes to its citizen protection; the citizen owes to the Government
obedience and support ....").Democratic Senator Davis, a critic of the Fourteenth Amendment, replied that the allegiance-for-protection contract was a "principle to which I fully subscribe." Id. at 2919.
155 Id. at 256 ("To compel a man to submit to your jurisdiction in all things, to pay your
taxes, and to fight your battles, and then withhold from him this reasonable measure of reciprocal protection is, to say the least, and to call it by no harder name, a political villainy which every
citizen of a democratic country ought to be ashamed of.").
156 Id. at 1757. See also id. at 474 (Trumbull) ("[E]very man who enters society gives up a
part of this natural liberty, which is the liberty of the savage, the liberty which the wild beast has,
for the advantages he obtains in the protection which civil government gives him.").

2008]

THE ORIGINAL SENSE OF THE (EQUAL) PROTECTION CLAUSE

39

157 and Representatives Thayer, 15 8
while Senator Lot M. Morrill
1 60
Broomall, 15 9 and James F. Wilson also set out the theory.
Indeed, the allegiance-for-protection theory was embodied in two

of the most invasive and radical pieces of Reconstruction legislation
from 1866 and 1867: the Freedman's Bureau Act, which set up military court systems in the South in July 1866, and the Reconstruction

Acts, which beginning in March 1867 replaced the southern governments with new ones. These radical displacements of governmental

power were justified, like the American Revolution, by the southern
governments' failure to supply protection to their inhabitants through
judicial tribunals. Section 14 of the Second Freedmen's Bureau Act

provided for military jurisdiction "in every State or district where the
ordinary course of judicial proceedings has been interrupted by the
rebellion.', 1 61 Senator Henry Wilson explained, "[W]e want these
Let the
freedmen protected; we mean to have them protected ....
men of the rebel States realize the condition of affairs and accept the
adjustment that gives security to man and to property."' 62
157 Id. at 570 ("[T]hese are the essential elements of citizenship, allegiance on the one side
and protection on the other.").
158 Id. at 1152 ("It is a rule of universal law, adopted and maintained among all nations,
that they who are born upon the soil are the citizens of the State. They owe allegiance to the
State, and are entitled to the protection of the State.").
159 CONG. GLOBE, 39th Cong., 1st Sess. 1263 (1866) ("The rights and duties of allegiance
and protection are corresponding rights and duties.").
160 Id. at 1294 (referring to "the Government of the United States, whose duty it is to
protect the citizen in return for the allegiance he owes to the Government").
161 An Act to Continue in Force and to Amend An Act to Establish a Bureau for the
Relief of Freedmen and Refugees, and for Other Purposes, 14 Stat. 173, 176 (1866). For an
explanation why the "ordinary course of judicial proceedings" is part of the "protection of the
laws," see infra, Section III.
162 CONG. GLOBE, 39th Cong., 1st sess. 341 (1866). Senator Trumbull elaborated:
It is very easy to show to any one who wants to see it the necessity for the fourteenth
section of this bill .... [T]he Freedmen's Bureau is a part of the military establishment of
the country; it is to have effect where the courts cannot operate, and this military tribunal,
a part of the military establishment of the country, is for the purpose of preserving order,
rendering justice, protecting the rights of person and property in those regions of country,
like Virginia and Alabama, where the civil authority is not restored ....
Id. at 3412. Discussing an earlier version of the bill, Trumbull said:
If the people in the rebellious States can be made to understand that it is the fixed and
determined policy of the Government that the colored people shall be protected in their
civil rights, they themselves will adopt the necessary measures to protect them; and that
will dispense with the Freedmen's Bureau and all other Federal legislation for their
protection.
Id. at 322-23.
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The preamble to the first Reconstruction Act explicitly founded
its actions on the lack of protection for life and property: "[N]o legal
State governments or adequate protection for life or property now
exists in the rebel States... and.., it is necessary that peace and good
order should be enforced in said States until loyal and republican
State governments can be legally established .....

"I

The first duty of

the military commanders, under section 3 of the Act, was "to protect
all persons in their rights of person and property, to suppress insurrection, disorder, and violence, and to punish, or cause to be punished, all
disturbers of the public peace and criminals." Representative George
F. Miller explained in defense of the Reconstruction Act that protection was due in exchange for loyalty-that is, allegiance:
[W]e have the full power to so reconstruct them [the Southern states]
as to protect the loyal people resident therein, and that there are such
no one doubts. But recently four million human beings who were held
in abject slavery have been emancipated, who are said to be loyal to
the Government, and it is our duty to see that they are properly
protected.6
Representative John F. Farnsworth added:
[T]he question arises, is it the duty of the Government to afford protection to our people there [i.e., in the South]? There is no adequate
protection now to Union men, to soldiers, or to freedmen in those
States. I care not what laws you pass here, so long as they remain a
dead letter because there is no power to enforce them. No matter
what enactments you may place upon your statute-books, unless there
is some power provided to enforce them in those States they are good
for nothing. Crime of all descriptions runs rampant through the land.
These people are holding out their pleading hands, they are looking to
us with ghastly faces, they are imploring us now, to give them that
protection which they never have had afforded them .... This bill is

intended to give to that people the protection which we owe to them,
165
and which they so much need.

163 An Act to Provide For the More Efficient Government of the Rebel States, 14 Stat. 428
(1867).
164 CoNG. GLOBE, 39th Cong., 2d Sess. 82 (1867).
165 Id. at 99.

2008]

THE ORIGINAL SENSE OF THE (EQUAL) PROTECTION CLAUSE

41

Farnsworth concluded his speech in support of the Act, "the first
duty of government is to afford protection to its citizens. "166
Of course, standing alone, the existence of a tradition imposing
on government the duty to protect those in its territory is not proof
that the Equal Protection Clause was intended to embody that tradition. But three factors tie the text strongly to this tradition.
First, the scope of the duty expressed by the constitutional language-"to any person within its jurisdiction"-matches the allegiance-for-protection tradition perfectly, thus tying the constitutional
language to that tradition. The Latin components of "jurisdiction"
refer to the speaking of the law,167 and those subject to a state's speaking of the law are those bound to obey it. The Supreme Court
explained the general principles of jurisdiction in 1878's Pennoyer v.
Neff:
[E]very State possesses exclusive jurisdiction and sovereignty over
persons and property within its territory. As a consequence, every
State has the power to determine for itself the civil status and capacities of its inhabitants; to prescribe the subjects upon which they may
contract, the forms and solemnities with which their contracts shall be
executed, the rights and obligations arising from them, and the mode
in which their validity shall be determined and their obligations
enforced; and also the regulate the manner and conditions upon which
property situated within such territory, both personal and real, may be
acquired, enjoyed, and transferred. 168
166 Id. at 101. Heyman, supra note 22, quotes this statement at the head of his article, but

cites the main volume of the Globe, rather than the appendix.
167 See, e.g., http://www.etymonline.com/index.php?term=jurisdiction ("from jus (gen.
juris; see jurist) 'right, law' + dictionem (nom. dictio) 'a saying."'); http://www.merriam-webster.
com/dictionary/jurisdiction ("from Latin jurisdiction-,jurisdictio, from juris + diction-, dictio act

of saying").
168 Pennoyer v. Neff, 95 U.S. 714, 722 (1878). Later cases on personal jurisdiction connect
it with the protection of the laws. See Int'l Shoe v. Washington, 326 U.S. 310, 319 (1945) ("[T]o
the extent that a corporation exercises the privilege of conducting activities within a state, it

enjoys the benefits and protection of the laws of that state. The exercise of that privilege may
give rise to obligations; and, so far as those obligations arise out of or are connected with the
activities within the state, a procedure which requires the corporation to respond to a suit
brought to enforce them can, in most cases, hardly be said to be undue."); Hanson v. Denckla,
357 U.S. 235, 253 (1958) ("[I]t is essential in each case that there be some act by which the
defendant purposefully avails itself of the privilege of conducting activities within the forum
State, thus invoking the benefits and protections of its laws.") (citing Int'l Shoe, 326 U.S. at 319).
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A court with jurisdiction over a litigant is entitled to bind him to
what it says about the law; likewise, a person within the jurisdiction of
a state is obliged to obey the state's decrees. Courts use "person
within its jurisdiction" to refer to those bound to obey them. For
instance, a New York court said in 1860, "[T]he court is . . . the
embodiment of the law. Every person within its jurisdiction, high or
low, natural or artificial, is, in a proper case, subject to its power, and
in case of disobedience, amenable to punishment."16 9 Indeed, in a discussion of the citizenship declaration from Section One, Representative Baker phrased the allegiance-for-protection contractual theory in
terms of those subject to the government's jurisdiction: "To compel a
man to submit to your jurisdiction in all things, to pay your taxes, and
to fight your battles, and then withhold from him this reasonable measure of reciprocal protection is ...a political villainy..
,1"0 Senator
Cowan, quoted above, likewise referred to a sojourner deserving
"protection of the laws while he is within and under the jurisdiction of
the courts."' 7 1
If, as the allegiance-for-protection contractual tradition holds,
states possess a duty to protect everyone bound to obey them, and if
persons within states' jurisdiction are the persons bound to obey them,
then it is virtually inescapable that for a state to "deny to any person
within its jurisdiction the equal protection of the laws" is simply for a
state to breach this traditional duty. Those within a state's jurisdiction
are those who must obey it. Denying "the equal protection of the
laws" to those whom a state has a duty to protect is precisely the
breach of that traditional duty.
Second, prohibiting states from denying the protection of the
laws is, as a matter of grammar, a requirement that states supply protection of the laws. Adding the word "equal" merely qualifies the
manner in which the state is required to supply such protection; it
does not transform the language into an entirely different obligation
People v. Albany & V.R. Co., 20 How. Pr. 358 (N.Y. Sup. Ct. 1860).
39th Cong., 1st Sess. 256 (1866). Likewise, in discussing the "subject to
the jurisdiction" language in the citizenship declaration, Senator Williams equated jurisdiction
with courts' power to bind litigants: "All persons living within a judicial district may be said, in
one sense, to be subject to the jurisdiction of the court in that district, but they are not in every
sense subject to the jurisdiction of the court until they are brought, by proper process, within the
reach of the power of the court. I understand the words here, 'subject to the jurisdiction of the
United States,' to mean fully and completely subject to the jurisdiction of the United States." Id.
at 2897.
171 See supra note 102 and accompanying text.
169

170 CONG. GLOBE,

2008]

THE ORIGINAL SENSE OF THE (EQUAL) PROTECTION CLAUSE

43

altogether. 172 Against an utterly ubiquitous background assumption
that the state must supply protection in exchange for allegiance, a
requirement that the state supply equal protection would appear simply as a special condition on how that duty should be fulfilled. It is
not as an entirely different duty altogether, as Morton's no-improperclassification reading would have it.
Third, those who use the word "protection" to define an obligation of government are plainly not using the term in a Mortonian
sense; they are using the term to describe a discrete entitlement of
those -,ho owe the government obedience and allegiance. 173 The obligation of government presupposed in the allegiance-for-protection
theory is not simply to provide advantages or benefits generally; it is
to sup'ly a particular, identifiable entitlement. Those who used the
allegiance-for-protection theory to justify the American Revolution,
for instance,17 4 were not complaining that they did not receive any
benefits or advantages from the king; they complained that he failed
to supply a particular benefit, protection.
III.

"PROTECTION OF THE LAWS" AS THE REMEDIAL AND LAW
ENFORCEMENT FUNCTIONS OF GOVERNMENT

The historical tradition of a duty of supplying literal protection is
a good reason to think that the original audience of the Fourteenth
Amendment, reading a requirement that a state not deny "equal protection of the laws" to those "within its jurisdiction," would assume
that the equal provision of protection was at stake. However, the linguistic evidence is much stronger than that. There was also a very
strong usage of the specific constitutional phrase, "protection of the
laws," to refer to the enforcement and remedial functions of government. Those within the "protection of the laws" were the people who
were entitled to seek redress in the courts and were covered by the
law's prohibitions, like those against murder and rape. Those outside
it-like outlaws and pirates-were not. Given such historical
resonance of the very phrase used in the text of the Equal Protection
Clause, as apparent both in historically-prominent usages and in trea172 Cf. Huhn, supra note 33, at 1403 ("[T]he word 'equal' does not limit, but rather
enhances, the obligation of the government toward the citizenry; not only must the government
protect its citizens, but also it must do so equally.").
173 For more on this argument, collecting other examples of prominent and clearly nonMortonian uses of "protection," see infra, Section IV.A.
174 See supra notes 107-14 and accompanying text.
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tises at the time of the Fourteenth Amendment, the conclusion is virtually inescapable that the text expresses an entitlement to the equal
fulfillment of the government's remedial and enforcement functions,
not a generic right against improper legislative classifications.
The construction of this "Framer's Lexicon" may be tedious, but
it supplies particularly overwhelming evidence of what "protection of
the laws" expressed when it was included in the Fourteenth Amendment. This material will provide more specific guidance in establishing what, exactly, a constitutional duty to protect requires.
This section surveys a mass of historically-prominent and framing-era material on the usage of "protection of the laws" and variants
of those terms, sorting it into ten categories of evidence. Because this
survey focuses on the constitutional language itself, this material is
particularly telling as to the historic textually-expressed sense of that
language. Recovering the historic textually-expressed constitutional
sense requires the interpreter to put herself as much as possible in the
position of informed people at the time that language was made part
of the Constitution. Only in that way can an interpreter recover the
resonance of the constitutional language to its enactors and their audience. Setting the great amount of material suggesting that "protection
of the laws" was a well-understood term against the total lack of any
discussion of the phrase "equal protection of the laws" before the
Equal Protection Clause was proposed,17 5 it becomes clear that "protection of the laws" is the key language.
In sum, the phrase "protection of the laws" occurs over and over
in the legal materials of the 1860s and 1870s, and in writers extremely
well-known to the Congressmen and legislatures who enacted the
Fourteenth Amendment, to refer to the remedial and law-enforcement functions of government, rather than to rights in general. In lieu
175 A Westlaw search in the ALLCASES database for "'protection of the laws' &
da(<1866)," produces 259 documents, while a search for "equal protection of the laws" produces
none. Because the words "of" and "the" are common and so omitted from the search, some of
these are cases where the phrase itself is not actually used. Some are clearly variants on the
phrase, such as "protection of its laws" or "protection of our laws" or "protection from the
laws," but in a few, "protection" ends a sentence and "laws" begins the next one.
The actual search "'equal protection of the laws' & da(<1866)" produces two hits, but they
are both quoting the Equal Protection Clause itself. The first hit is a Pennsylvania case called
Baker's Appeal, with the citation 1851 WL 6021, but the case discusses a 1910 statute; the citation apparently derives from the case's reference to an 1851 statute. The other hit appears in the
headnotes for Barron v. Baltimore, 32 U.S. 243 (1833), which include a summary of subsequent
developments in the law, including the Fourteenth Amendment.
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of compelling reason to think that "equal protection of the laws" was
a term of art expressing a meaning different from merely adding
"equal" to "protection of the laws," the conclusion that the "equal
protection of the laws" is thus the equal fulfillment of such remedial
and law-enforcement functions, not a generic guarantee against
improper classifications, seems the .only reasonable one.
This section finally considers some evidence that Melissa Saunders has offered in favor of Mortonism, but concludes that Saunders's
evidence does not provide compelling reason to think that supplying
the "equal protection of the laws" means something other than supplying "protection of the laws" and doing so equally.
A.

Historically-ProminentUsage of "Protectionof the Laws"

William Blackstone, who could scarcely be more important to the
development of the American legal tradition, had a plainly remedial
understanding of the phrase "protection of the law." He said:
The remedial part of a law is so necessary a consequence of the former
two [i.e., the declaratory and directory parts], that laws must be very
vague and imperfect without it. For in vain would rights be declared,
in vain directed to be observed, if there were no method of recovering
and asserting these rights, when wrongly withheld or invaded. This is
what we mean properly, when we speak of the protection of the
law.

176

Blackstone defined the outlaw as one without such protection of
the law-i.e., without the right to seek redress: "Such outlawry is putting a man out of the protection of the law, so that he is incapable to
bring an action for redress of injuries; and it is also attended with a
forfeiture of all one's goods and chattels to the king. ' 177 Chief Justice
John Marshall, explaining Marbury's right to a remedy in Marbury v.
Madison in 1803, used "the protection of the laws" as a synonym for
the right of the injured to a remedy:
If [Marbury] has a right, and that right has been violated, do the laws
of his country afford him a remedy? The very essence of civil liberty
176 1 BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 37 (1765-1769). The Court
of Errors of South Carolina quoted this language in 1866. State v. Carew, 13 Rich. 498, 1866 WL
2352, at *7 (S.C. Err. 1866).
177 2 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAws OF ENGLAND 216 (1765-1769).
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certainly consists in the right of every individual to claim the protection of the laws, whenever he receives an injury. One of the first
duties of government is to afford that protection .... "[I]t is a settled
and invariable principle in the laws of England, that every right, when
withheld, must have a remedy, and every injury its proper redress."
The government of the United States has been emphatically termed a
government of laws, and not of men. It will certainly cease to deserve
this high appellation, if the laws furnish no remedy for the violation of
78
a vested legal right.
Chancellor
animals:

Kent said regarding the protection of captured

Animals ferae naturae, so long as they are reclaimed by the art and
power of man, are also the subject of a qualified property .... While
this qualified property continues, it is as much under protection of law
as any other property, and every invasion is redressed in the same
179
manner.
In the school-segregation case of 1850, Chief Justice Lemuel
Shaw distinguished the equal right to "protection of the law" from a
right to attend desegregated schools.
The great principle, advanced by the learned and eloquent advocate of
the plaintiff [Charles Sumner], is, that by the constitution and laws of
Massachusetts, all persons without distinction of age or sex, birth or
color, origin or condition, are equal before the law. This, as a broad
general principle, such as ought to appear in a declaration of rights, is
perfectly sound; it is not only expressed in terms, but pervades and
animates the whole spirit of our constitution of free government. But,
when this great principle comes to be applied to the actual and various
178 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 147 (1803) (quoting 3 BLACKSTONE, COMMENTARIES ON THE LAWS OF ENOLAND *109 (1765-1769)). The California Supreme Court cited

this passage in 1860. People ex rel. McCauley v. Brooks, 16 Cal. 11, 52 (1860). It was also cited,
with more right-to-a-remedy spin, in S. S. NICHOLAS, CONSERVATIVE ESSAYS, LEGAL AND

POLITICAL 232 (1863): "According to the theory of our government, every right must have a
remedy for its enforcement, and every wrong a redress. As said by the Supreme Court in Marbury v. Madison, 'The very essence of civil liberty certainly consists in the right of every individual to claim the protection of the laws whenever he receives an injury. One of the first duties of
Government is to afford that protection."'
179 3 JAMES KENT, COMMENTARIES ON AMERICAN LAW 428 (Comstock ed., 11th ed. 18661867) (original page 348).
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conditions of persons in society, it will not warrant the assertion, that
men and women are legally clothed with the same civil and political
powers, and that children and adults are legally to have the same functions and be subject to the same treatment; but only that the rights of
all, as they are settled and regulated by law, are equally entitled to the
paternal consideration and protection of the law, for their maintenance and security. What those rights are, to which individuals, in the
infinite variety of circumstances by which they are surrounded in society, are entitled, must depend on laws adapted to their respective rela180
tions and conditions.
Note that Shaw, like Blackstone, Marshall, and Kent, distinguishes "protection of the law" as remedial; providing it requires only
that rights be equally enforced, not that the rights actually be equal.
B.

"Protection of the Laws" in the Immediate Time-Frame of the
Fourteenth Amendment

A systematic consideration of the phrase "protection of the laws"
and its variants in the legal treatises and cases of the 1860s and 1870s
reveals a great wealth of information on the meaning of that phrase,
confirming that it refers to a particular discrete entitlement to receive
a remedy and to be secure against violence, not to generic benefits
and advantages. A few of these instances are quotations from earlier
writers, but the very fact that these statements were quoted in treatises published near the time of the framing renders them helpful evidence of the sense expressed by the constitutional language when it
was enacted. Some of these writers were prominent, and some were
not, but they all supply evidence of how an 1866 reader would understand the language of the Equal Protection Clause.
1.

"Protectionof the Laws" and the Allegiance-for-Protection
Contractual Theory

The allegiance-for-protection contractual theory was sometimes
expressed in terms of the protection of the laws, reinforcing the argument above that the Equal Protection Clause embodies that theory.
District Judge Hoffman said in 1864, "All persons who voluntarily
reside within the dominions of a sovereign and accept the protection
180

Roberts v. City of Boston, 59 Mass. 198, 206 (1850).
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of his laws, owe to him an allegiance."18' 1 The Vermont Supreme
Court said in 1866, "A natural born subject of any country, quitting
that country, but leaving property under the protection of its laws,
even during his absence, owes obedience to those laws."' 82 Herbert
Broom said in 1866, "An English ship, public or private, on the high
seas is deemed English territory-a person born on board such ship
being within the protection of our law will owe obedience to it and to
'
our sovereign." 183
The 1868 indictment of Jefferson Davis for treason
recited that he was "under the protection of the laws of the said
United States, and owing allegiance and fidelity to the said United
States."'1 84 Thomas Cooley said in 1873:
Neither are the aboriginal inhabitants of the country citizens, so long
as they preserve their tribal relations and recognize the headship of
their chiefs, notwithstanding that, as against the action of our own
people, they are under the protection of the laws, and may be said to
85
owe a qualified allegiance to the government.1

2.

Distinctions between "Protectionof the Laws" and Rights in
General

Several writers make crystal-clear that "protection of the laws" is
not a synonym for all of the rights granted by the state, but only some
of them. This evidence thus directly contradicts Morton's reading of
the Equal Protection Clause. John Reeves was quoted in 1869, "The
servus, though he was generally considered as in potestate domini, and
not sui juris; yet, as to life and limb, he was entitled to the protection
'
of the law."186
Roderick O'Flanagan said in 1870, "By the constitution
of England, every liege subject is entitled, not merely to the protection
of the laws, but is admissible to all the franchises and all the privileges
181 The Chapman, 5 F. Cas. 471, 472 (N.D. Cal. 1864).
182 Price v. Hickok, 39 Vt. 292, 1866 WL 3038 (1866) (quoting Douglas v. Forrest, 4 Bing.
686 (Ct. Com. Pl. 1828)).
183 HERBERT BROOM, CONSTITUTIONAL LAW VIEWED IN RELATION To COMMON LAW

42-43 (1866).
184Case of Davis, 7 F. Cas. 63, 81 (C.C.D. Va. 1867).
185 2 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION
§ 1933, at 654-55 (Thomas Cooley ed., 4th ed. 1873).

AND EXEMPLIFIED By CASES

OF THE UNITED STATES

186 1 JOHN REEVES, HISTORY OF THE ENGLISH LAW 303 (W.F. Finlason ed., 1869).
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of the State.' 1 87 Lord Erskine was quoted in 1870, "[T]his may
deserve punishment; but go to a grand jury, or bring your actions: all
men are equally entitled to the protection of the laws, but all men are
not equally entitled to an extraordinary interposition and protection,
beyond the common distributive forms of justice., 188 Elisha Mulford
said in 1870:
Civil rights are commonly designated as the right of personal security,
of personal liberty, and of property; or the right of life, of liberty, of
property; to these is to be added the right of access to the course of
law, in which the preceding are sustained, or the right to the protec1 89
tion of the law-the equality before the law.

3.

"Protection of the Laws" as Security against Crime

The prevention of crime is the quintessential protective function
of the law, and "protection of the laws" was used to refer to it. Senator Robert Toombs complained in 1861 that the failure to protect
against John Brown's raid amounted to a denial of the protection of
the laws:
I have demonstrated that the party now coming to power has declared
us outlaws, and is determined to exclude thousands of millions of our
property from the common Territories; that it has declared us under
the ban of the Union, and out of the protection of the laws of the
United States everywhere. They have refused to protect us from invasion and insurrection by the Federal Power, and the Constitution
denies to us in the Union the right either to raise fleets or armies for
our defence. 190
Milo Bennett noted in 1864 that riots that deprived others of the
protection of the law amounted to treason:
187

2 J.

RODERICK O'FLANAGAN, THE LIVES OF THE LORD CHANCELLORS AND KEEPERS

OF THE GREAT SEAL OF IRELAND 503 (1870).
188 1 THOMAS ERSKINE, SPEECHES OF LORD ERSKINE 15 (Edward Walford ed., 1870)
(speech for Captain Baillie, November 24, 1778).
189 ELISHA MULFORD, THE NATION: THE FOUNDATIONS OF CIVIL ORDER AND POLITICAL
LIFE IN THE UNITED STATES 86 (1870).
190 2 ALEXANDER STEPHENS, A CONSTITUTIONAL VIEW OF THE LATE WAR BETWEEN THE

STATES 125 (1870) (quoting speech of Senator Toombs, on January 7, 1861).
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[W]here the premeditated object and intent of a riotous assembly is to
prevent, by force and violence, the execution of the laws of the United
States, or by force and violence to coerce a repeal of any of its laws by
legislative authority or to deprive any class of the community of the
protection afforded by law, and the rioters proceed to execute by
force their premeditated object and intent, the rioters are guilty of
treason, in levying war against the United States; but the object of the
91
resistance must be of a public and general character.
Alfred Taylor said in 1866:
No doubt it is very unfortunate that persons of unsound mind should
become by that affliction less under the influence of moral restraints
and of the restraints of law, but it would be sad indeed for the public
if, when these restraints are weakened, the protection of the law were
192
to be withdrawn by the expression of impunity to crime.
William Plunket said in 1867, "Every subject of this realm has an
undoubted right to the protection of the laws-to the security of his
person and his property-and still more, to the full assurance of such
safety." 193 Plunket added:
[Assemblies] must not assemble under such circumstances, whether of
numbers or otherwise, as to excite well-grounded terror in the minds
of their fellow-subjects, or to disturb their tranquil and assured enjoyment of the protection of the laws, free from all reasonable apprehen194
sion of force or violence.
191 MILo L. BENNETT, THE VERMONT JUSTICE: BEING A TREATISE ON THE CIVIL AND
CRIMINAL JURISDICTION OF JUSTICES OF THE PEACE 567-68 (1864). Cf 3 FRANCIS WHARTON,
A TREATISE ON THE CRIMINAL LAW OF THE UNITED STATES § 2768, at 310 (6th ed. 1868)

("[W]here the object of a riotous assembly is to prevent by force and violence the execution of
any statute of this commonwealth, or by force and violence to coerce its repeal by the legislative
authority, or to deprive any class of the community of the protection afforded by law; as burning

down all churches or meeting-houses of a particular sect, under color of reforming a public
grievance, or to release all prisoners in the public jails, and the like, and the rioters proceed to
execute by force their predetermined objects and intents, they are guilty of high treason against
the commonwealth of Pennsylvania.") (quoting charge to grand jury by Judge King).
192 ALFRED SWAINE TAYLOR, A MANUAL OF MEDICAL JURISPRUDENCE 690 (6th Am. ed.,

from the 8th Eng. ed., Penrose ed., 1866) (quoting Baron Bramwell in Regina v. Roberts (1860)).
193 1 WILLIAM CONYNGHAM PLUNKET, THE LIFE, LETTERS, AND SPEECHES OF LORD
PLUNKET 386 (1867).
194

Id.

at

387.
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Emer de Vattel, quoted in 1867, noted that self-defense against
criminals was a substitute for the protection of the laws: "[A] traveler
may, without hesitation, kill the robber who attacks him on the highway; because it would, at that moment, be in vain for him to implore
the protection of the laws and of the magistrate."1 95 Justice Field sitting on circuit in 1868 noted similarly, "By imminent danger is meant
immediate danger-one that must be instantly met; one that can not
be guarded against by calling on the assistance of others or the protec1 96
tion of the law."
4.

"Protection of the Laws" and Victims' Rights

Several writers and cases refer to those under the "protection of
the laws" as those covered by various criminal and civil laws. Those
outside the protection of the law may be killed, raped, assaulted, or
stolen from, but those inside it may not. Usually these statements
come as reminders that those who misbehave in some way, and who
therefore may lose some of their rights, are still entitled to be protected by the criminal and civil law. The Supreme Judicial Court of
Massachusetts said in 1861, "A party may be acting in violation of
some particular statute, and still be under the general protection of
the law. A third person has no right, merely because he is thus in
fault, to run into him and injure him carelessly and recklessly."' 9 7 Justice Allen of the New York Supreme Court said in 1861:
A party, by erecting a nuisance, does not put himself, or his property,
beyond the protection of the law. If an individual or member of the
community can with reasonable care, notwithstanding the act complained of, enjoy the right or franchise belonging to him, he is not at
198
liberty to destroy or interfere with the property of the wrongdoer.
S.S. Nicholas said in 1863 concerning those who would liberate
slaves:
195 EMER DE VATFEL, THE LAW OF NATIONS; OR PRINCIPLES OF THE LAW OF NATURE
APPLIED TO THE CONDUCT AND AFFAIRS OF NATIONS AND SOVEREIGNS 84-85

ed., 1867).
196 United States. v. Outerbridge, 27 F. Cas. 390, 392 (C.C.D. Cal. 1868).
197 Spofford v. Harlow, 85 Mass. (3 Allen) 176, 179 (1861).
198 Harrower v. Ritson, 37 Barb. 301 (N.Y. Sup. Ct. 1861).

(Joseph Chitty
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According to the better opinion ... any invading foreign commander,
who should issue such a proclamation as the one indicated by Mr.
Adams [freeing slaves], would thereby cast himself and those under
his command out of the pale of the protection of the usages of civilized warfare. Much rather, therefore, would any commander of ours
be considered as absolving himself from the protection of all laws, by
such a course, and subjecting himself to be rightfully shot by any one
99
who chose to rid the country of such an incendiary.
Amos Dean said in 1866 regarding protections against rape, "The
crime of rape may be committed upon a virgin, a single or married
woman, or even upon a prostitute. The latter being also under the
protection of the law." 0 The Arkansas Supreme Court said in 1866:
The laws of the United States, which had been suspended by forcible
adverse occupancy, followed the national flag, and the citizens resident within the territory thus reclaimed, were entitled to the protection of the law. Taylor being thus a resident within such territorial
limits was not an enemy, nor was his property subject to seizure for
other or different purposes than such as the law of necessity in time of
war justifies. 0 1
The New York Court of Appeals said in 1866:
[I]t is certainly novel, in the administration of criminal justice, that the
bad general character of the person slain can either tend to show that
the party charged is not guilty of the homicide, or in any sense mitigate the crime of taking life. Equality before the law is a maxim of
criminal justice, and the life of the humblest and most abandoned is
equally entitled to the protection of the law as that of the most cultivated, refined, or elevated.20 2
Alfred Taylor said in 1866 regarding infants, "The crime of infanticide, as distinguished from murder in general, is not known to the
English law. The moment a child is born alive, it is as much under the
199 1 S. S. NICHOLAS, CONSERVATIVE ESSAYS, LEGAL AND POLITICAL 165 (1863).
200 AMOS

DEAN,

PRINCIPLES OF MEDICAL JURISPRUDENCE:

202

DESIGNED

25 (1866).
Ark. 337. 1866 WL 612, at *4 (1866).
People v. Lamb, 2 Abb. Pr. (n.s.) 148 (N.Y. 1866).

SIONS OF LAW AND MEDICINE
201 Taylor v. Jenkins, 24

FOR THE PROFES-
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protection of the law as an adult. ' 20 3 Recall Senator Cowan's remark
in 1866, quoted above in Section I: "[A] traveler ... is entitled, to a
certain extent, to the protection of the laws. You cannot murder him
with impunity. It is murder to kill him, the same as it is to kill another
man. You cannot commit an assault and battery on him, I apprehend.
He has a right to the protection of the laws ... 204 Francis Wharton
said in 1868 regarding protections against rape, "It is no excuse [to
rape], as has been said, that the woman consented after the fact, nor
that she was a common strumpet, for she is still under the protection
of the law, and may not be forced ....
John Colby said in 1868
regarding those in prison, "The person of a convict sentenced to
imprisonment in a State prison, is under the protection of the law, and
any injury to his person not authorized by law, is punishable in the
same manner as if he were not sentenced or convicted. ' 20 6 Serjeant
Stephen was quoted in 1868 regarding alien enemies:
[A]nybody may seize to his own use such goods as belong to an alien
enemy. For such enemies, not being looked upon as members of our
society, are not entitled, during their state of enmity, to the benefit or
protection of the laws; and therefore every man that has opportunity
is permitted to seize upon their chattels without being compelled, as in
other cases, to make restitution or satisfaction to the owner.207
Stephen's comments on partial protection for the outlaw, quoted
in 1868 and set out at greater length below, also strike this theme:
"His life is, however, still under the protection of the law .... [N]o
man is entitled to kill him wantonly or willfully. '20 8 John Davies was
quoted in 1869, "[T]he mere Irish were not onely accompted Aliens

203 ALFRED SWAINE TAYLOR, A MANUAL OF MEDICAL JURISPRUDENCE 484 (8th ed. 1866)
(quoting report of Capital Punishment Commission from December 1865).
204 CONG. GLOBE, 39th Cong., 1st Sess. 2890 (1866). See supra note 101 and accompanying
text.
205 2 FRANCIS WHARTON, A TREATISE ON THE CRIMINAL LAW OF THE UNITED STATES
§ 1150, at 175 (6th ed. 1868).
206 JOHN H. COLBY, A PRACTICAL TREATISE UPON THE CRIMINAL LAW AND PRACTICE OF
THE STATE OF NEW YORK 400 (1868).
207 2 SERJEANT STEPHEN, NEW COMMENTARIES ON THE LAWS OF ENGLAND: PARTLY
FOUNDED ON BLACKSTONE 17 (James Stephen ed., 6th ed. 1868).
208 4 SERJEANT STEPHEN. NEW COMMENTARIES

ON THE LAWS OF ENGLAND:

FOUNDED ON BLACKSTONE 472 (Henry John Stephen ed., 6th ed. 1868).

PARTLY
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but Enemies; and altogether out of the protection of the law; so as it
was no capitall offence to kill them." 0 9 John Minor said in 1869:
[As an instance of justifiable homicide] consider, 1st, Killing a Public
Enemy in the Legal Prosecution of a Lawful War, or in Legal Opposition to an Insurrection or Rebellion. But Prisoners of War, Deserters,
Persons with Safe-Conduct, and Enemy's Subjects present in the
Country without hostile intent, are under the protection of the laws.21°
William Forsyth said in 1869 that slaves are partially within the
protection of the common law, because killing them without conviction is illegal:
[T]he doctrines on which the claim to benefit of clergy on the part of
slaves in Tortola has been resisted in that island, go the whole length
of depriving that class of all protection from the law, except where
special enactments have been made in their favour. According to
those doctrines, the inquiry whether a slave has been lawfully convicted before he is put to death must always be superfluous, for he is
boldly declared to derive no protection from the common law, and to
be out of the King's peace.211
William Erle said in 1869 regarding embezzlement of unions'
property:
I see no reason why in the case of some societies, to be defined in the
statute, a member taking or embezzling the goods of the society
against the will of the other members, secretly with intent to deprive
them of their right, and to change the property therein contrary to
law, should not be made as responsible, civilly and criminally, as he
would have been if no society had existed. If this was the law, the

209

2

SIR JOHN DAVIES, THE WORKS IN VERSE AND PROSE

1869-1876).
210 JOHN

B.

MINOR,

A

68 (Alexander B. Grosart ed.,

SYNOPSIS OF THE LAW OF CRIMES AND PUNISHMENTS IN VIRGINIA

37 (2d ed. 1869).
211 WILLIAM FORSYTH, CASES AND OPINIONS ON CONSTITUTIONAL LAW 457-58 (1869)
(quoting Joint Opinion of the Attorney and Solicitor General Sir Thomas Denman and Sir William Horne, on the Right of Slaves to claim Benefit of Clergy, and degree of certainty required
in an Indictment (Jan. 24, 1832)) (using this consequence as a reductio of the claim that slaves
are outside the protection of the law).
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trade unions would have the usual protection of the law against violation of rights of property by their own officers.2 1 z
The Illinois Supreme Court said in 1869 regarding a prosecution
for child abuse, "It would be monstrous to hold that under the pretense of sustaining parental authority, children must be left, without
the protection of the law, at the mercy of depraved men or women,
with liberty to inflict any species of barbarity short of the actual taking
of life. '213 The Ohio Supreme Court said in 1872 regarding the protection of suicidal people:
True, the atrocity of the crime, in a moral sense, would be greatly
diminished by the fact that suicide was intended; yet the law, as we
understand it, makes no discrimination on that account. The lives of
all are equally under the protection of the law, and under that protection to their last moment. The life of those to whom life has become a
burden-of those who are hopelessly diseased or fatally woundednay, even the lives of criminals condemned to death, are under the
protection of the law, equally as the lives of those who are in the full
214
tide of life's enjoyment, and anxious to continue to live.
The Colorado Supreme Court said in Davidson v. People in 1878,
"The fact that a man is a violent, turbulent and dangerous character,
does not justify or excuse another in coolly and deliberately taking his
life. He is equally under the protection of the law as the most
215
inoffensive.
5.

Pirates, Outlaws, the Attainted, and Alien Enemies Deprived
of the "Protection of the Laws"

The "protection of the law" was frequently used to describe the
last rights that could be lost by those placed outside governmental
protection, such as outlaws, pirates, and those attainted. In particular,
they lost their right to sue, as Blackstone noted. Henry Wheaton said
in 1863:
212 SIR WILLIAM ERLE, THE LAW RELATING To TRADE UNIONS

213 Fletcher v. People, 52 Il1. 395, 1869 WL 5455 (1869).
214 Blackburn v. State, 23 Ohio St. 146, 163 (1872).
215 Davidson v. People, 4 Colo. 145, 150 (1878).

4-5 (1869).
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Every man, by the usage of our European nations, is justiciable in the
place where the crime is committed; so are pirates, being reputed out
of the protection of all laws and privileges, and to be tried in what
ports soever they may be taken.216
Homersham Cox said in 1863:
The process of outlawry, by which a man is adjudged to be put out of
the protection of the law, is a process which was formerly very often
resorted to, both in civil and criminal cases, against an absent defendant, to compel him to appear and contest the cause .... 217
The Supreme Court of Iowa, recounting the rules under the common law, said in 1864:
[O]utlawry was completed by three proclamations of the sheriff, in the
places most notorious and likely to come to defendant's knowledge, a
month before the outlawry could take place. Such outlawry put a man
out of the protection of the law, and worked a forfeiture of all his
goods and chattles to the king. . .. [B]y his outlawry he was divested
of other personal rights, and was put out of the protection of the law;
so that he was incapable of bringing an action for the redress of his
injuries.2 1s
Theophilis Parsons said in 1864:
The process of Outlawry was common in England under the Saxon
kings. By it a person was placed wholly out of the protection of the
law, so that he was incapable of bringing any action for redress of
injury; and it also worked a forfeiture of all goods and chattel to the
king.219
Joseph Dixon said in 1865:
216 HENRY WHEATON, ELEMENTS OF INTERNATIONAL LAW

256 n.1 (William Beach Law-

rence ed., 2d ed. 1863) (quoting Sir L. Jenkin).
217 HOMERSHAM Cox, THE INSTITUTIONS OF THE ENGLISH GOVERNMENT 390 (1863). Cf
id. at lxv ("Formerly, the process of outlawry, by which the defendant was adjudicated to be out
of the protection of the law, was often resorted to against absconding defendants .....
218 Mason v. Messenger & May, 17 Iowa 261, 1864 WL 86, at *3-*4 (1864).

219 1 THEOPHILUS PARSONS, THE LAW OF CONTRACTS 422 (5th ed. 1864); see also id. (5th

ed. 1866) (same).
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None are excluded from bringing and action except on account of
their crimes or their country, as persons attainted of treason or felony,
outlaws, convicts in a praemunire and alien enemies. Besides that all
the chattels of such persons become the property of the crown, they
are considered for this purpose as out of the protection of the law.220
Robert Thompson said in 1865, "It has been said, that parties
whose own rights are out of the protection of the law, as persons
attainted or outlawed, or alien enemies, may yet contract by authority
of others. 2' 21 Joseph Chitty said in 1863 (and 1868), "A person outlawed in a criminal prosecution or civil suit is civiliter mortuus: he
loses the protection of the law; so that he cannot appear in Court, in
his own right, for any purpose except to reverse his outlawry. '222 Joel
Tiffany said in 1867, "Attainted, implies the state of the felon produced by the judgment, bereft of civil life, of human sympathy and
connections; without the protection of law, awaiting only to be executed. ' 223 Timothy Walker said in 1869, "[O]utlawry ...placed the
defendant and his property beyond the protection of the law. But
nothing of this kind exists in our practice. '224 John Reeves was quoted
in 1869, "In the laws of Edgar ...there is also mention made of outlawry, the effect of which was to put a man out of the protection of the
law, and his property in the power of the king. '225 Edmund Burke was
quoted in 1869, "I could not vote for, or countenance in any way, a
statute which stigmatizes with the crime of piracy these men whom an
act of Parliament had previously put out of the protection of the
law. ' 226 Joseph Angell and Samuel Ames said in 1871, "[A] man, professing himself hostile to our country, and in a state of war with it,
cannot be heard, if he sue for the benefit and protection of our laws in
the courts of our country ... 227
220 1 JOSEPH DIXON, LUSH'S PRACTICE OF THE SUPERIOR COURTS OF LAW
221 ROBERT THOMSON, A TREATISE ON THE LAW OF BILLS OF EXCHANGE

4 (3d ed. 1865).
147 (John Dove

Wilson ed., 1865).
222 JOSEPH CHIITY, A TREATISE ON THE LAW OF CONTRACTS 173 (John Archibald Rus-

sell ed., 7th ed. 1863); id. at 175 (John Archibald Russell ed., 8th ed. 1868) (same).
223 JOEL TIFFANY, A TREATISE ON GOVERNMENT AND CONSTITUTIONAL LAW 289 (1867).
224 TIMOTHY WALKER, INTRODUCTION TO AMERICAN LAW 576 (5th ed. 1869).
225 1 JOHN REEVES, HISTORY OF THE ENGLISH LAW liv n.1 (W.F. Finlason ed., 1869).
226 2 EDMUND BURKE, WORKS 191 (3d ed. 1869).
227 JOSEPH K. ANGELL & SAMUEL AMES, TREATISE ON THE LAW OF PRIVATE CORPORA-

TIONS AGGREGATE 399 (John Lathrop ed., 9th ed. 1871).
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However, some said that even the outlaw was within the protection of the law for certain purposes. Serjeant Stephen was quoted in
1868:
And outlawry for treason or felony, amounts to a conviction and
attainder of the offence, as much as if the offender had been found
guilty by his country. His life is, however, still under the protection of
the law, so that though antiently an outlawed felon was said to have
caput lpinum, and might be knocked on the head, like a wolf, by any
one that should meet him; because, having renounced all law, he was
to be dealt with as in the state of nature, when every one that should
find him might slay him; yet now, to avoid such inhumanity, it is
holden that no man is entitled to kill him wantonly or willfully; but in
so doing is guilty of murder, unless it happens in the endeavour to
apprehend him: for any person may arrest an outlaw on a criminal
prosecution, either of his own head, or by writ or warrant of capitas
utlagatum, in order to bring him in to be dealt with according to
law.22 s
S. March Phillipps was quoted in 1868:
[A] witness, though convicted and attainted, is not incompetent to
make an affidavit to resist a motion, or to found a motion. So, it
seems, his oath is admissible on a charge of assault and battery, and
for surety of the peace, &c., or to hold to bail, or he would be utterly
229
out of the protection of the law.
John Minor said in 1869, "Outlawry amounts to a Conviction and
Attainder of the Offence charged, and is accompanied by all the consequences of Corruption of Blood, Forfeiture of Estate &c., although
23 °
his life is still under the protection of the Law.
6.

Aliens Entitled to the "Protectionof the Laws"

This collection of passages is particularly relevant, because it
helps highlight the distinction between "citizens" in the Privileges or
228 4 SERJEANT STEPHEN, NEW COMMENTARIES ON THE LAWS OF ENGLAND 472 (James

Stephen ed., 6th ed. 1868).
229 1 S. MARCH PHILLIPPS & THOMAS JAMES ARNOLD, A TREATISE
DENCE 20 n.14 (Isaac Edwards ed., 10th ed. 1868) (citations omitted).

ON THE LAW OF EVI-

230 JOHN B. MINOR, A SYNOPSIS OF THE LAW OF CRIMES AND PUNISHMENTS IN VIRGINIA

231 (2d ed. 1869).
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Immunities Clause and "persons" in the Equal Protection Clause.
The usual view of the law was that aliens did not receive the full privi231
leges of citizenship, but they did receive the protection of the law.
Henry Wheaton said in 1863, "The Moniteur also announced that the
subjects of Russia might continue their residence in France, under the
protection which the law provides for foreigners, the only condition
being that they respect those laws. ' 232 Joel Bishop said in 1864, "Foreigners, equally with natives, are subjects of His Majesty, and to the
law, while here; and, of course, under the protection of law. 233 Joel
Bishop also said in 1864, "Having lawfully come to reside here... she
was entitled to the protection of our laws; and, a violation of the marriage covenant having subsequently occurred, she, as a legal inhabitant, may well appeal to those laws for redress. ' 234 Herbert Broom
connected the idea with the allegiance-for-protection tradition in 1864
(and 1869):
An alien, whose sovereign is in amity with the Crown of England,
residing here and receiving the protection of our law, owes during the
time of his residence a local allegiance to the Crown. And if, during
such time, he commit an offence which in the case of a natural born
subject would amount to treason, he may be dealt with as a traitor.
For his person and personal estate are as much under the protection of
the law as those of a natural born subject, and if he be injured in either
he has a remedy at law for such injury. An alien also, whose sovereign
is at enmity with us, living here under the Queen's protection, if guilty
of an act amounting to treason, may likewise be proceeded against as
a traitor, inasmuch as from him is due a temporary local allegiance
founded on that share of protection which he receives. Protection and
allegiance are, then, reciprocal obligations ......
John Smith said in 1864:
231 For much more on this theme, see Green, supra note 8, notes 200-19 and accompanying
text.
232 HENRY WHEATON, ELEMENTS OF INTERNATIONAL LAW 533 n.178 (William Beach
Lawrence ed., 2d ed. 1863) (referring to Paris Moniteur of March 28, 1854).
233 2 JOEL PRENTISS BISHOP, COMMENTARIES ON THE LAW OF MARRIAGE AND DIVORCE

§ 150, at 132 (4th ed. 1864) (quoting Lord Meadowbank, explaining why Scotch courts can dissolve marriages between parties domiciled in other countries).
234 Id. § 175. at 153 (quoting C.J. Parker in Fray v. Fray, 10 N.H. 61 (1838)).
235 HERBERT BROOM, COMMENTARIES ON THE COMMON LAW

899 (4th ed. 1869) (same).

888 (3d ed. 1864); see id. at
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If the creditor is a foreigner, the diligence may proceed either in his
name alone, or in his name along with that of a mandatory ....
A
foreigner has a sufficient persona standi in this country to entitle him
to the protection of the law; and although a mandatory requires to be
sisted in judicial proceedings, so that some person may be personally
responsible for payment of the expenses, this is not requisite in the
enforcement of diligence, or in proceedings of a purely ex parte nature
236

George Bancroft said in 1866:
Life, honor, and personal liberty and estate, were [under the Massachusetts Constitution of 1641] placed under the perpetual protection
of the law. To every person, whether inhabitant or foreigner, was
promised equal justice without partiality or delay. Every man,
whether inhabitant or foreigner, free or not free, had the liberty to
come to any court, council, or town meeting, and there to move any
237
question or present any petition, either by speech or writing.
District Judge Drummond said in 1867, "If he was a resident of
the United States, then, being entitled to the protection of the law, his
rights are to be determined by the law. '238 Francis Wharton said in
1868, "[T]reason against the United States may be committed by any
resident or sojourner within its territory and under the protection of
its laws, whether he be a citizen or an alien."2'39 Herbert Broom said
in 1866:
I proceed to inquire very briefly respecting the status of an alien casually resident in this country who has acquired no special privileges by
naturalization or denization. "An alien," says Sir M. Foster, "whose
sovereign is in amity with the Crown of England, residing here and
receiving the protection of the law, owes a local allegiance to the
Crown during the time of his residence. And if during that time he
commits an offence which, in the case of a natural-born subject, would
amount to treason, he may be dealt with as a traitor. For his person
A TREATISE ON THE LAW OF REPARATION 311 (1864).
1 GEORGE BANCROFT, HISTORY OF THE UNITED STATES 417-17* (21st ed. 1866).
238 Boucicault v. Wood, 3 F. Cas. 988, 991 (C.C.N.D. It]. 1867).
236 JOHN GUTHRIE SMITH,
237

239 3 FRANCIS WHARTON, A TREATISE ON THE CRIMINAL LAW OF THE UNITED STATES

§ 2734, at 296 n.x (6th ed. 1868) (quoting charge to grand jury by Judge Kane in United States v.
Hanway, 26 F. Cas. 105 (C.C.E.D. Pa. 1851)).
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and personal estate are as much under the protection of the law as the
natural-born subject's, and if he is injured in either he has the same
240
remedy at law for such injury."

Edward Castle said in 1870:
[T]o one merely residing in a State that is at war, all trading is prohibited. And this rule is one that has its basis in common fairness and
public policy, for it would be manifestly unjust in a State to exclude its
own citizens from trading with a particular country, and thus shut
them out from profit and employment, whilst at the same time it
allowed a stranger residing on its shores to reap the enormous advantage he would from exclusive trade; and also it is clearly against the
public policy of a State which is forced by the stern necessities of war
to cut off all intercourse between its own subjects and a foreign power,
to permit such intercourse to one who is not an actual member of the
country, yet enjoys and claims to enjoy the protection of its laws, not
only for his person, but for that very commerce which is against the
24 1
policy of the country that protects him.

Daniel Webster was paraphrased in 1870:
In regard to the claims of Spanish citizens who were not official persons, [Webster] informed Mr. Calderon that such resident foreigners
were under the protection of our laws in their persons and property,
upon the same footing with citizens of the United States, and with the
same right to resort to the judicial tribunals for redress of personal
injuries .... 242

"Protection of the Laws" as a Synonym for a Right to
Redress

7.

The following passages directly echo Blackstone and Marbury.
Those claiming the protection of the law are those seeking redress for
the invasion of their rights. Madison Johnson complained in 1862:
240 BROOM, supra note 183, at 58.
241 EDWARD JAMES CASTLE, THE LAW OF COMMERCE IN TIME OF WAR
242

2

GEORGE TICKNOR CURTIS, LIFE OF DANIEL WEBSTER

554-55 (1870).

27-28 (1870).
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Near four months ago.., two of your citizens were kidnapped ... and

incarcerated in a Military Bastile, where it is a crime in the estimation
of this Administration to attempt to avail yourself of the protection of
the laws of your country to get a hearing before any tribunal known to
the law.243

The Connecticut Supreme Court said in 1862, "Every person who
is entitled to the protection of our laws, is entitled to protection
against injuries to his reputation, and to redress for them when committed. ' '244 John Willard said in 1863, "The remedies against the person are less efficient than they were formerly; while the progress of
society, the increase of wealth, and the competition to which it gives
' '245
rise, call for and receive the more energetic protection of the law.
Jeremy Bentham was quoted in 1864:
The right of the injured party ought not to be extinguished by the
death of the offender, the author of the wrong. The satisfaction due
from him is due from his heirs .... The expectation of the injured

party is a clear, precise, decided expectation, firm in proportion to his
246
confidence in the protection of the laws.
The Tennessee Supreme Court said in 1865, "The protection of
the law is thrown around the property of every citizen, and any unau' 247
thorized assumption over it is a wrong, for which the party is liable.
District Judge Lowell said in 1866, "Undoubtedly, such men are
American seamen, within the protection of our laws, and [may] call on
the consul to redress their grievances. '248 The Supreme Court of
Appeals of West Virginia said in 1867, "No cartel was ever made by
which the insurgent soldier was to be relieved from responsibility in
damages from any injury he might do to the person or property of any
citizen whose rights were under the protection of the laws ....

249

243 JOHN A. MARSHALL, AMERICAN BASTILE: A HISTORY OF THE ILLEGAL ARRESTS AND
IMPRISONMENT OF AMERICAN CITIZENS DURING THE LATE CIVIL WAR 531 (1869)

(quoting

speech of Madison Y. Johnson, in Daily Democrat of December 24, 1862).
244 Hotchkiss v. Porter, 30 Conn. 414, 1862 WL 699, at *4 (1862).
245 JOHN WILLARD, A TREATISE ON EQUITY JURISPRUDENCE 381 (1863).

Hildreth trans., 1864).
247 Davidson v. Manlove, 42 Tenn. (2 Cold.) 346, 1865 WL 1275, at *2 (1865).
248 United States v. Parsons, 27 F. Cas. 452, 453 (D. Mass. 1866). The Westlaw version of
246 JEREMY BENTHAM, THEORY OF LEGISLATION 285 (R.

this case substitutes a second "and" for "may," but from the context "may" seems to be
intended.
249 Hedges v. Price, 2 W. Va. 192, 1867 WL 1664 (1867) (opinion of President Brown).
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Emer de Vattel was quoted in 1867, "[A]s to injuries, it is often laudable in a citizen generously to pardon them: he lives under the protection of the laws; the magistrates are capable of defending or avenging
him against those ungrateful or unprincipled wretches whom his indulgence might encourage to a repetition of the offence."2 5 The Massachusetts Supreme Judicial Court said in 1868, rejecting a contributorynegligence defense, "[L]ittle children have a right to go into the
streets of a city for air and exercise, and, if reasonable provision is
made for their safety, are under the protection of the law against
wrongdoers who disregard their rights."2 5' John Reeves was quoted in
1869:
[King Edward], by an edict signed by some barons then in parliament
...
put the whole body of the clergy out of the protection of law. "No
manner of justice," said the ordinance, "shall be done them in any of
against them to every one
the king's courts; but justice shall be had
252
us.,
of
it
require
and
complain
will
that
The Illinois Supreme Court justified a damages award for false
imprisonment in 1869 by referring to "the right which every man has,
no matter how humble, to the protection of the laws, and to invoke
them when they are violated in his person. "253 The Louisiana
Supreme Court said in 1869:
During his residence in New Orleans, and before this voluntary
change of his condition, the plaintiff was under the protection of the
laws then in force in the city. The courts were open and legal proceedoccupied the position of plaintiff or
ings going on. He might have
54
2
defendant in these courts.

M. Russell Thayer said in 1870:
The demand of the colonists was for a redress of grievances. They
invoked the protection of law, which was the birth-right of every
Englishman. They filled the courts with their clamors for justice, and
appealed in turn from the ministers to the king, from the king to par275 (Joseph Chitty ed., 1867).
251 Mulligan v. Curtis, 100 Mass. 512, 514 (1868).
252 2 JOHN REEVES, HISTORY OF THE ENGLISH LAW 170 (1869).
253 Chapman v. Cawrey, 50 Ill. 512, 1869 WL 5265, at *2 (1869).
254 Lasere v. Eugene Rochereau & Co., 21 La. Ann. 205, 207 (1869).
250 EMER DE VATTEL, THE LAW OF NATIONS
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liament, and from parliament to the people. They resisted only when
the law had ceased to furnish protection and its tribunals were closed
to their appeals. 5
8.

Objects and Interests Receiving "Protection of the Laws" as
those Whose Damage is Remedied

The quotation above from Chancellor Kent noted that captured
animals received the protection of the law-that is, stealing them
would be punished. Many other passages likewise use "the protection
of the law" in relation to objects-that is, to refer to the fact that
violations of certain property rights would or would not be redressed
by the courts. The Connecticut Supreme Court, denying recovery for
the loss of alcohol, said in 1861, "The idea seemed to be that the
liquor, though kept for sale in New Haven contrary to law, was worth
something in Connecticut. This can not be. It was worth nothing
here, since it was kept contrary to our law, and for that reason was by
statute put expressly out of the protection of the law." William Whiting said in 1863:
The strict right of confiscation of that species of property existed in
Congress, and without a legislative act authorizing its confiscation it
could not be judicially condemned ....

Until some statute directly

applying to the subject be passed, the property would continue under
the protection of the law, and might be claimed by the British owner
25 6
at the restoration of peace.
Thomas Simmons said in 1863:
The mere temporary absence of the owner and his family will not
deprive the house of the protection the law gives it, as if a man have a
town and country house, and while he is in the country, the town
house be broken open: or if a man lock up his house and go on a
journey, and during his absence, it is broken and entered.25 7
255

M.

RUSSELL THAYER, THE LAW-CONSIDERED As

A PROGRESSIVE

SCIENCE

37 (1870).

256 WILLIAM WHITING, THE WAR POWERS OF THE PRESIDENT, AND THE LEGISLATIVE
POWERS OF CONGRESS IN RELATION To REBELLION, TREASON AND SLAVERY 53

(4th ed. 1863)

(quoting 1 JAMES KENT, COMMENTARIES ON AMERICAN LAW *60 (1826)).
257 THOMAS FREDERICK SIMMONS, REMARKS ON THE CONSTITUTION AND PRACTICE OF

COURTS MARTIAL § 1187, at 440 n.4 (5th ed., rev. 1863) (discussing law of burglary).
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George Oke said in 1863:
[Concerning] "An Act for the Prevention of Poaching," .. .its main

object [is] to remedy a serious and growing evil-the frequent
breaches of the peace, and often murderous assaults, committed by
poachers who go about in certain districts of the country in organized
gangs to plunder game from land where they have no colour of right
so to trespass, and to give to game somewhat the same protection of
58
the laws which is given to other property.1
The Court of Appeals of Maryland reversed a criminal conviction
for the destruction of a boundary tree in 1864, saying of the tree, "It
was clearly a boundary set up by private persons, in a private manner,
'
and as such, not entitled to the protection of the law."259
W. Campbell
Sleigh said in 1864:
Originally forgery at common law was merely a misdemeanor and
punishable by fine and imprisonment; but as the importance of throwing the protection of the law around commercial instruments became
from time to time manifest, Acts of Parliament were passed, making
the forgery of commercial instruments felony, punishable with
260
death.
The Supreme Judicial Court of Maine said in 1866, "Unbranded
hay is as much under the protection of the law against tortious intermeddlers as hay that is branded. 2 61 Justice Brady of the New York
Supreme Court said in 1867, "A newspaper establishment is not
excluded from the advantage of these rules. It is a species of property,
and the rights which appertain to it, so far as they are private and
exclusive, are entitled to the protection of the laws. ' 262 The New
Jersey Court of Errors and Appeals said in 1867:
258 GEORGE C. OKE,

A HANDY BOOK

OF THE GAME AND FISHERY LAWS

196 (2d ed. 1863).

Cf id. at 19 (quoting resolution of House of Commons committee: "[I]t is the opinion of this
Committee, that to exclude game from the protection of the law would be inconsistent with a
due regard to the security of other property.").

259 Ruth v. State, 20 Md. 436, 441 (1864).
260 W. CAMPBELL SLEIGH, A HANDY BOOK OF CRIMINAL LAW: APPLICABLE CHIEFLY TO

(1864).
261 Foye v. Southard, 54 Me. 147, 149-50 (1866).
262 Matsell v. Flanagan, 2 Abb. Pr. (n.s.) 459 (N.Y. Ct. Com. P. 1867).

COMMERCIAL TRANSACTIONS 127
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A franchise to build a railroad for public use and to take tolls, is property, the title to which is held for the sovereign; and, like every other
thing susceptible of private ownership, it must, of necessity, be under
the protection of the laws. Unless it can be shown that this species of
right is altogether anomalous in its character, and is under the control
of exceptional rules, a wrongful invasion of such right cannot but be
2 63
followed by a legal vindication.
The Supreme Judicial Court of Maine said in 1867:
The case presents the naked question, whether intoxicating liquors,
owned and possessed by an individual, he having an intention to sell
them illegally at some time thereafter, are, by this intention, unexecuted, so absolutely and entirely put out of the protection of the law,
that any other person may, at his will and pleasure take, carry away
and convert them to his own use, or destroy them, with entire impunity, and without color of legal authority, or individual right in them;
264
or in other words, are they outlawed?
District Judge Shipman said in 1868, allowing damages for the
loss of manuscript books, "There is no reason why they should not be
under the protection of the law, as against the negligence of carriers,
as well as any other portions of their baggage. '26 The Supreme Judicial Court of Massachusetts said in 1868, "If any dog is an object of
value or of affection to its owner, he has only to procure and record a
license and put on a collar, in order to bring it under the protection of
the law., 2 66 The Tennessee Supreme Court said in 1868, "This additional right of way, is private property, within the protection of the
law, as much as if it were corporeal property, and cannot be taken for
public use without compensation. ' 267 The North Carolina Supreme
Court said in 1869, "It matters not whether the house was built of logs
or of stone, or was a frame-house and weather boarded, such a building is a barn, and is under the protection of the law. '268 The Mississippi High Court of Errors and Appeals said in 1869, referring to
263 Raritan & Del. Bay R.R. v. Del. & Raritan Canal Co., 18 N.J. Eq. 546, 570-71 (1867)
(opinion of the Chief Justice).
264 Hamilton v. Goding, 55 Me. 419, 422 (1867).
265 Hopkins v. Westcott, 12 F. Cas. 495, 497 (C.C.S.D.N.Y. 1868).
266 Blair v. Forehand, 100 Mass. 136, 144 (1868).
267 Anderson v. Turbeville, 46 Tenn. 150, 158 (1868).
268 State v. Cherry, 63 N.C. 493, 496-97 (1869).
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property affected by the moving of a turnpike gate, "It may, indeed,
be slight, but still it is entitled to the protection of the law against a
trifling injury, unless a fair construction of the charter authorizes the
'
company to inflict it."269
The Oregon Supreme Court said in 1869, "A
technical right, when perfectly established, is as much entitled to protection as any other right. It is entitled to the protection of the law
from the fact that it is a right. 2 7° Edmund Burke was quoted in 1869,
"Undoubtedly the good fame of every man ought to be under the protection of the laws, as well as his life and liberty and property. Good
fame is an outwork that defends them all and renders them all valuable. '2 71 The Maine Supreme Court said in 1869:
[I]f one man should spit in another's face in public, the jury would not
be limited to ten cents damages on the ground that that sum would
pay him for washing his face. A man's feelings, self-respect, and pride
of character are as much under the protection of the law in such case
as his property.272
Mountague Bernard said in 1870:
Their status [i.e., the status of those residing the Confederate States],
in the view of the law, was changed by the acts of others, in which they
had not participated. A citizen is entitled to claim, for his property as
well as his person, the protection of the law, and is liable to punishment for breaking the law; a public enemy, as such, is exempt from
that liability, and has no claim to that protection. Loyal Southerners,
resident in the South, though regarded by the law as citizens, were
placed, as regards their property, out of the pale of its protection
273

The Supreme Court in Watson v. Jones in 1871 explained why
lawsuits involving churches are not categorically excluded from the
courts:
269 Miss. & Tenn. R.R. v. Devaney, 42 Miss. 555, 592 (1869) (quoting Tpk. Soc'y v. Hosmer,
12 Conn. 361, 365 (1837)).
270 Pool v. Buffum, 3 Or. 438, 442 (1869).
271 7 EDMUND BURKE, WORKS 112 (3d ed. 1869).

272 Goddard v. Grand Trunk Ry., 57 Me. 202, 229 (1869).
273 MOUNTAGUE BERNARD, A HISTORICAL ACCOUNT OF THE NEUTRALITY OF GREAT

BRITAIN DURING THE AMERICAN CIVIL WAR 109 (1870).
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Religious organizations come before us in the same attitude as other
voluntary associations for benevolent or charitable purposes, and their
rights of property, or of contract, are equally under the protection of
2 74
the law, and the actions of their members subject to its restraints.

9.

The Right to Testify as Part of "Protectionof the Laws"

Those who could not testify could not swear to an affidavit, and
therefore could not seek redress in the courts. Rules against the testimony of atheists or suspected atheists were therefore seen as impairments of their right to the protection of the law. Simon Greenleaf
said in 1863:
The law, in such cases, [in which a party wants to cross-examine a
witness regarding his belief in God] does not know that he is an atheist; that is, it never allows the objection of infidelity to be made against
any man, seeking his own rights in a Court of Justice; and it conclusively and absolutely presumes that, so far as religious belief is concerned, all persons are capable of an oath, of whom it requires one, as
the condition of its protection, or its aid; probably deeming it a less
evil, that the solemnity of an oath should, in a few instances, be
mocked by those who feel not its force and meaning, than that a citizen should, in any case, be deprived of the benefit and protection of
the law, on the ground of his religious belief. The state of his faith is
not inquired into, where his own rights are concerned.27 5
William Dickson, explaining one of the arguments against refusing to allow testimony from atheists, said in 1864, "[I]t is unjust to any
class of the community to deprive them of the protection of the law by
attaching a civil disability to religious opinion.2'' 76 Recall S. March
Phillipps's comments in 1868 on the partial protection given to those
who are attained, quoted above: "[H]is oath is admissible on a charge
of assault and battery, and for surety of the peace, &c., or to hold to
277
bail, or he would be utterly out of the protection of the law.
274 Watson v. Jones, 80 U.S. (13 Wall.) 679, 714 (1871).
275 1 SIMON GREENLEAF, A TREATISE ON THE LAW OF EVIDENCE 522 n.3 (11th ed. 1863).
276 2 WILLIAM GILLESPIE DICKSON, A TREATISE ON THE LAW OF EVIDENCE IN SCOTLAND

§ 1692, at 993 n.3 (2d ed. 1864).
277 1 S. MARCH PHILLIPPS &
DENCE

THOMAS JAMES ARNOLD,

20 n.14 (Edwards ed., 10th ed. 1868).
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Filingfees as Denial of "Protection of the Laws"

The use of fees for the right to sue-at issue in the access-tocourts cases-was an issue at the time of the Fourteenth Amendment,
and the complaint against them was put in terms of the "protection of
the laws." Jeremy Bentham was quoted in 1864:
[A]mong the many attacks upon security committed through ignorance, inadvertence, or false reasons, it will suffice to note some individual cases ....Taxes upon law proceedings. They include all kinds
of attacks upon security, since they are equivalent to refusing the protection of the law to all those who cannot pay for it. They consequently offer a hope of impunity to crime. It is only necessary to
choose as objects of injustice individuals who cannot afford the
advances necessary to a judicial prosecution, or who are not rich
enough to run the risk.278
G.W.H. Fletcher said in 1864, "[T]axes on necessaries and on
legal proceedings ... have the effect of refusing the protection of the
279
laws to those who cannot pay.,
C.

Contrary Evidence?

All of this evidence suggests that "protection of the laws" in the
Equal Protection Clause is not, as Morton argued in 1872, a reference
to governmental benefits in general; it was instead a particular right.
However, Melissa Saunders claims that the Yick Wo theory of 1886"that the 'equal protection of the laws' meant 'the protection of equal
laws'"-was "deeply embedded in American legal and political
thought" long before Morton's argument in 1872.280
Her evidence is far from compelling regarding the meaning of the
phrase "equal protection of the laws." Indeed, consistent with the
phrase's utter absence from the pre-1866 Westlaw database, she does
not cite any instances where that phrase was used in its entirety. She
instead relies on several instances where the equality of protection is
placed side-by-side with a requirement that laws be equal. None of
these is close to being a definition of "equal protection of the laws."
278 JEREMY BENTHAM, THEORY OF LEGISLATION
279 G.W.H. FLETCHER, ANALYSIS

139-40 (Hildreth trans., 1864).

OF JEREMY BENTHAM'S THEORY OF LEGISLATION 29

(1864).
280 Saunders, supra note 20, at 291.
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Saunders first cites Jackson's 1832 message on the veto of the
Second Bank of the United States, where he argued that government
should "confine itself to equal protection, and, as Heaven does its
rains, shower its favors alike on the high and the low, the rich and the
poor."28' 1 Claiming that government should supply equal protection
and that it should supply its benefits equally is not at all the same as
claiming that a duty to supply equal protection is a duty to supply all
governmental benefits equally.
Likewise, Saunders cites the 1851 preamble to the Constitution of
Ohio, which says, "All political power is inherent in the people. Government is instituted for their equal protection and benefit ....
282
But a reference to equal protection and benefits is plainly distinct
from using "equal protection" to mean "equal benefits."
Next, Saunders cites Timothy Howe, who, she says, "told the
Thirty-ninth Congress that the Equal Protection Clause would prevent
the states from "deny[ing] to all classes of [their] citizens the protection of equal laws., 283 But the full context makes perfectly clear that
Howe is referring to the Privileges or Immunities Clause. He said:
Is it necessary... to incorporate such an amendment into your Constitution? Do you find in any of these communities seeking to participate in the legislation of the United States an appetite so diseased as
seeks to abridge these privileges and these immunities, which seeks to
deny to all classes of its citizens the protection of equal laws? Yes, Mr.
President, I am sorry to say, we do find just such an appetite, and it is
necessary to amend your Constitution .... It is known to the wide
world now that but for the authority which has been exerted on the
part of the United States most of these communities which now seek
the right to participate in our legislation would have denied to a large
portion of their respective populations the plainest and most necessary
2 84
rights of citizenship.
Howe repeats the language of the Privileges or Immunities
Clause, and speaks repeatedly of the rights of citizens; he is plainly not
giving a definition of "the equal protection of the laws." Howe uses
the Yick Wo definiens, but not its definiendum.
281 Id. at 291 n.207.
282 Id.
283 Id.
284 CONG. GLOBE, 39th Cong., 1st Sess. 219 (1866).
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Finally, Saunders cites 285 correspondence between the Maine
Supreme Court and its legislature: "The State is equally to protect all,
giving no undue advantages or special and exclusive preferences to
any. ' 286 As with the Jackson and Ohio Constitution examples, proximity is not identity. Had the Court said "The State is equally to protect all, that is, to give no undue advantages or special and exclusive
preferences to any," then it would have adopted a Mortonian usage of
"protect." But as it is, the mere juxtaposition of the two requirements
is not a definition of one in terms of the other.
IV.

PROBLEMS FOR THE NO-IMPROPER-CLASSIFICATIONs

READING

OF EQUAL PROTECTION

The allegiance-for-protection contractual tradition and contemporary usage of "protection of the laws" provide considerable positive
reason to think that the language of the Equal Protection Clause
expresses a duty to protect. This section raises independent problems
for Morton's no-improper-classification reading, spelling out in a bit
more detail David Currie's point that "'Protection of the laws' is, after
all, a peculiar way to express a general freedom from discrimination. 2 87 Morton's argument is that "protection" should be read to
refer to every benefit that government supplies, so that the requirement of "equal protection" is a requirement of equal benefits for everyone, and thus a prohibition on class legislation. There are several
textual problems for this reading, relating to "protection," "within the
jurisdiction," and "of the laws."
A.

"Protection" in Congress in 1866

The first problem is that "protection" was repeatedly used in 1866
as a discrete right, not a generic reference to benefits.
Justice Bushrod Washington's 1823 language in Corfield v. Coryell construing the Privileges and Immunities Clause of Article IV, lists
"Protection by the government" as the very first privilege protected
285 Saunders, supra note 20, at 291 n.207.

286 Opinion of the Justices, 58 Me. 590, 593 (1871) (opinion of Appleton, Walton, and Danforth, JJ., answering questions posed by legislature). Saunders also cites another justice in the
case who says that "the cardinal principle that the State shall give all alike the benefit of equal
laws without favoritism or partiality." Id. at 609 (opinion of Barrows, J.). But Barrows does not
even use any form of the word "protection," let alone offer this as a definition of "equal
protection."
287 See Currie, supra note 32.
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by the clause.2 88 And this passage from Corfield was quoted a great
number of times in the Reconstruction Congresses. Republicans
appealed to Corfield to support the constitutionality of the Civil
Rights Act of 1866 and to explain the privileges and immunities language in both the Fourteenth Amendment and Bingham's proposed
amendment. Senators Howard 8 9 and Trumbull2 9 ° and Representatives James Wilson, 291 Kerr, 292 and William Lawrence 293 all quoted
Corfield at length, and Senators Johnson 294 and Shellabarger 295 and
Representative Rogers 296 also cited it.
Further, as documented above in Section II, the allegiance-forprotection tradition, also widely noted in Congress in 1866, uses "protection" as a discrete substantive right.
Finally, it is hard to see how to construe the Bingham amendment
on a Mortonian understanding of "protection." As explained above in
Section I, the discussion of the proposal itself, standing alone, is not
dispositive regarding the different language of the Fourteenth
Amendment. However, to the extent that the language itself overlaps,
one expects the same terms not to have radically different meanings in
the two contexts.297 The Bingham Amendment provided that "The
Congress shall have power to make all laws which shall be necessary
and proper to secure . . .to all persons in the several States equal
protection in the rights of life, liberty, and property. 298 But this language surely did not empower Congress to give equal advantages or
benefits of the right of property to all persons; Congress could not on
the basis of this power massively redistribute wealth. "Protection"
surely means something distinct from "advantages" or "benefits" in
288 Corfield v. Coryell, 6 F. Cas. 546, 551 (C.C.E.D. Pa. 1823).
289 CONG. GLOBE, 39th Cong., 1st Sess. 2765 (1866).
290 Id. at 475.
291 Id. at 1117-18.

292 Id. at 1269.
293 Id. at 1835; see also MICHAEL KENT CURTIS, No STATE SHALL ABRIDGE: THE FOURTEENTH AMENDMENT AND THE BILL OF RIGHTS 143-44, 253 n.63 (1986) (quoting CINCINNATI
DAILY GAZETTE, Aug. 18, 1866, at 1, cols. 3-9).

294 CONG. GLOBE, 39th Cong., 1st Sess. 505 (1866).
295 Id. at 293.

296 Id. at 1122; see also id. at 135.
297 Cf Gen. Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 595 (2004) (holding that there
is a "presumption that identical words used in different parts of the same act are intended to
have the same meaning," though it can be overridden) (quoting Atlantic Cleaners & Dyers, Inc.
v. United States, 286 U.S. 427, 433 (1932)).
298 See supra note 67 and accompanying text.
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this context, and likewise should be taken in a non-Mortonian sense in
the Equal Protection Clause.
B.

"To Any Person Within Its Jurisdiction"

If the "equal protection of the laws" is a guarantee against racial
discrimination, it is hard to see what sense to make of the language on
the scope of the state's duty-"to any person within its jurisdiction."
That language suggests that, under the clause, states are free to engage
in racial discrimination against those not in their jurisdiction. However, Republicans were in fact very exercised about racial restrictions
on, for instance, travel into other states. In 1859, for instance, John
Bingham and others fiercely criticized Oregon's proposed constitution
for excluding blacks from entering.2 99 During the 1871 debate, Representative Jeremiah Wilson noted his hostility to racial restrictions on
others coming into the state, but relied on the Privileges or Immunities Clause. After quoting Section One, he said:
There are fundamental rights or privileges, and no State has any right
by its laws to deny them. Suppose, now, that a State should pass a law
authorizing slavery, or denying the right to vote to persons of color,
or, as I blush to say was the case in the State of Indiana, forbidding a
certain class of persons from entering the State . . this would be a
deprivation of constitutional right and privilege. The State has no
right to pass any such law.3 ° °
If, however, the Equal Protection Clause is the protection against
racial discrimination, it would not reach such travel restrictions,
because it limits each state's duty to those already within the state's
jurisdiction. It is hard to see how preventing people from entering the
jurisdiction could run afoul of a provision explicitly limiting its beneficiaries to those already within it.
On the Mortonian reading, then, the persons-within-the-jurisdiction language has the very odd result of cutting off a highly visible
instance of racial discrimination from the operation of the Clause. On
the other hand, as explained above, that language fits perfectly with
the duty-to-protect reading, because it marks out those bound to show
allegiance to a state. It makes sense to limit the beneficiaries of a
299 E.g., CONG. GLOBE, 35th Cong., 2d Sess. 984 (1859).
300 CONG. GLOBE, 42d Cong., 1st Sess. 481 (1871).
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clause requiring a particular entitlement-there must be limits on who
is entitled to receive protective services, for instance-but not if the
clause requires non-discrimination.
C. "Of the Laws"
A final textual problem for Mortonism is the fact that the text
refers to "protection of the laws." To construe the Equal Protection
Clause as a generic guarantee of equality, it is not enough to construe
"protection" generically, because a guarantee of the "equal benefit of
the law" or the "equal advantage of the law" is still distinct from a
guarantee of equal laws. Laws might be unequal, and yet equal
advantages under those laws, or equal benefits under them, might be
given to all equally. The text refers to laws, on the one hand, and then
refers to protection of those laws, as if it were something distinct.
Representative Job E. Stevenson made this same basic textual argument effectively in 1871, arguing that the execution of the laws, rather
than their substantive content, was at issue: "The words 'the laws'
imply existing laws; and the benefit secured is the 'protection' of the
laws, and this requires their execution. Unexecuted laws are no 'protection."' 3 0 1 Stevenson distinguished equal protection of the laws
from equal laws in order to show that equal laws were not sufficient to
satisfy the clause; the same point also shows that they are not necessary. Putting the point another way, the broad construction of the
noun "protection" is not enough, on its own, to transfer the adjective
"equal" to "laws."
One textual response might be that "the laws" should be taken
very broadly as well. For instance, if one construes "protection" to
mean "concern and respect," and "the laws" to mean "the State," then
"the equal protection of the laws" means "the equal concern and
respect of the State," and entree is thereby made to constitutionalize
Ronald Dworkin's views about the requirements of equal concern and
respect.3 °2 But a second term that must be interpreted outside the
bounds of its ordinary usage-not just "protection," but also "the
laws"-multiplies the implausibility of the reading. The laws are not,
301
302

Id. at 300.
See, e.g., RONALD

DWORKIN, FREEDOM'S LAW: THE MORAL READING OF THE AMERI-

82 (1996) ("liberal equal concern"); RONALD DWORKIN, TAKING RIGHTS
SERIOUSLY 180 (1977) ("[Ilndividuals have a right to equal concern and respect in the design and
administration of the political institutions that govern them.").
CAN CONSTITUTION
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on any ordinary reading, the State. The actual constitutional language
is an inexplicably bulky and opaque way to express an entitlement to
equal concern and respect: "nor deny to any person equal concern
and respect" would do much better.
On their own, these textual gymnastics required by Mortonism
might not be fatal; if no other interpretation besides the generic
antidiscrimination reading were available, the interpreter might have
to swallow it despite these difficulties. But combined with the heavy
historical weight behind a duty-to-protect reading, these problems
render the no-improper-classifications view deeply implausible. The
duty-to-protect view of equal protection is textually straightforward,
fits with very deep and extensive traditions in the protection-for-allegiance contractual theory and the remedial-and-law-enforcement
reading of "protection of the laws," and, as explained in the companion to this Article, was espoused by the framers' first extensive textual
analysis of the clause in 1871.303 By contrast, the no-improper-classification view has little historical resonance and is textually quite
awkward.
CONCLUSION

The text of the Equal Protection Clause does not, on its face,
express a generic prohibition on improper discrimination. The linguistic moves required to read it as doing so are implausible, and the 1866
debates supply no compelling reason to think that the Congress that
proposed it understood it that way. The text requires instead that the
"equal protection of the laws" be given to everyone in the State's
jurisdiction. Given the historically very broadly recognized governmental duty to supply protection to subjects in exchange for obedience as well as a great deal of material using "the protection of the
laws" to refer to the remedial and law-enforcement functions of government, the Equal Protection Clause should be read as an entitlement to protection, not a general guarantee against discrimination.
The companion to this Article surveys post-enactment historical
material to support the same conclusion, particularly the adoption of a
duty-to-protect reading by the Republicans of 1871 and the fact that
the language of the Privileges or Immunities Clause was read as a
guarantee for the equal civil rights of the freedmen far more fre303

See Green, supra note 8, notes 14-164 and accompanying text.
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quently during early discussions of the Amendment.3 °n After reviewing how a few early judicial suggestions of the duty-to-protect view
were swamped by the antidiscrimination view in the wake of the death
of the Privileges or Immunities Clause in Slaughterhouse, it explains
contemporary significance of a constitutional duty
the great potential
35
to protect.
The constitutional history surveyed here, then, is not merely history. A duty-to-protect Equal Protection Clause would forbid gross
misbehavior in the provision of protective services, act as an opencourts provision akin to Magna Charta paragraph 40 and related stateconstitutional provisions, require that police services be supplied
equally, forbid inequalities like race-based jury nullification that favor
criminal or civil defendants, fill a gap in the reasoning in Roe v. Wade
on the inference from fetal personhood to the requirement of protection, require that states prohibit marital rape, suggest serious constitutional troubles for our current system of prosecutorial discretion, and
allow the federal government to provide enforcement and remedial
services when states have failed to do so. For those who take the historic textually-expressed sense of constitutional language as binding,
or even relevant, the history surveyed here is thus of great significance
today.
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Id. notes 14-240 and accompanying text.
Id. at notes 241-338 and accompanying text.

