BALTIMORE SCRAP CORP. V. DAVID J. JOSEPH CO.:
EXTENDING NOERR-PENNINGTON-

How

MUCH

Is Too

MUCH?

by Alex Zektser*

INTRODUCTION

Imagine that you are the owner of a business. You decide to
expand your business and enter a market dominated by a monopoly.
However, as soon as you make this decision, you are sued and forced
to spend thousands of dollars defending yourself in court. Soon after,
you make the discovery that this lawsuit is being secretly financed by
the very company that has a monopoly in the market you are trying to
enter. You sue the monopolist for this antitrust violation, but the
monopolist invokes a legal doctrine known as Noerr-Pennington, and
the court dismisses your case. The result of this process is that you are
stuck with a bill for the monopolist's use of the court system to maintain its hold on the market. This scenario is exactly what can currently
happen to a competitive business under the Fourth Circuit Court of
Appeals' holding in Baltimore Scrap Corp. v. David J. Joseph Co.'
To fully understand the Baltimore Scrap decision, one must first
examine the Noerr-Pennington legal doctrine that is at the heart of
that decision. The Noerr-Pennington doctrine is based on the First
Amendment to the United States Constitution, which gives the people
of the United States the right to petition the government for a redress
of grievances. 2 However, some methods of petitioning the government, such as litigation,3 can be anticompetitive. Moreover, some
businesses conduct anticompetitive litigation for the explicit purpose
of either damaging a competitor or preventing a potential competitor
* The author would like to thank Professor Joshua Wright and the staff of the Civil Rights
Law Journal for their thoughtful contributions to this piece.
1 237 F.3d 394 (4th Cir. 2001).
2 U.S. CONST. amend. I ("Congress shall make no law ... abridging . . . the right of the
people ... to petition the Government for a redress of grievances.").
3 See Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 513-15 (1972) (holding
that litigation before the courts and administrative agencies constitutes petitioning).
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from entering a market in which they hold a monopoly.4 This type of
anticompetitive litigation would typically be subject to regulation by
federal antitrust laws.5 However, since the right to petition the government is protected by the First Amendment, anticompetitive litigation creates a conflict between federal antitrust laws and the First
Amendment.6 To resolve this conflict, courts have developed a doctrine based on principles embodied in the First Amendment. 7 This
doctrine has come to be known as the Noerr-Pennington doctrine.8
As originally conceived by the United States Supreme Court, the
Noerr-Pennington doctrine immunized genuine efforts to petition the
government against antitrust regulation.' However, since the birth of
this doctrine, courts have gradually expanded it to cover anticompetitive conduct whose connection with the First Amendment is tenuous
at best.'" Examples of supposed First Amendment conduct that
Noerr-Pennington now protects include trademark suits,1 tortious
interference claims, 2 and abuse of process lawsuits. 3
In Baltimore Scrap Corp. v. David J. Joseph Co., the Court of
Appeals for the Fourth Circuit expanded Noerr-Pennington's protection to apply to non-parties in anticompetitive litigation. 4 The court
applied Noerr-Pennington to protect reprehensible conduct that was
nothing more than an attempt to harass a potential competitor. 5 This
decision by the Fourth Circuit sets a powerful precedent, as evidenced
by the Virginia Supreme Court's recent reliance on Baltimore Scrap to
find that Noerr-Penington protected a business that financed litigation
4 See, e.g., id. at 509; E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S.
127, 128-30 (1961); Balt. Scrap Corp. v. David J. Joseph Co., 237 F.3d 394, 396 (4th Cir. 2001).
5 See, e.g., 15 U.S.C. §§ 1-2.
6 Marina Lao, Reforming the Noerr-PenningtonAntitrust Immunity Doctrine, 55 RUTGERS
L. REV. 965, 966 (2003).

7 Id.
8 Id.

9 Id. (citing Noerr, 365 U.S. 127).
10 See, e.g., Freeman v. Lasky, Haas & Cohler, 410 F.3d 1180 (9th Cir. 2005) (holding that
defendants' sanction-worthy abuse of discovery to prolong their price fixing was protected under
Noerr-Pennington).
'' Thermos Co. v. Igloo Prods. Corp., No. 93 C 5826, 1995 U.S. Dist. LEXIS 18382, at *1517 (N.D. I11.Dec. 12, 1995).
12 Virtual Works, Inc. v. Network Solutions, Inc., No. 99-1289-A, 1999 U.S. Dist. LEXIS
23181, at *2 (E.D. Va. Nov. 23, 1999).
13 Brownsville Golden Age Nursing Home, Inc. v. Wells, 839 F.2d 155, 159-60 (3d Cir.
1988); Cleveland v. Cleveland Elec. Illuminating Co., 734 F.2d 1157, 1163 (6th Cir. 1984).
14 Bait. Scrap Corp. v. David J. Joseph Co., 237 F.3d 394, 401 (4th Cir. 2001).
15 Id. at 398.
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in an attempt to prevent a potential competitor from acquiring land
16
for a cement business.
Part I of this Note examines the origins and expansion of NoerrPennington, as well as the Baltimore Scrap decision and its impact.
Part II explains First Amendment case law and reveals that Baltimore
Scrap's extension of Noerr-Pennington is unsupported by both First
Amendment and common law precedent. Finally, Part III analyzes
public policy, as well as antitrust and First Amendment principles, to
determine that Baltimore Scrap's extension of Noerr-Pennington is
likewise unsupported by other existing legal doctrines. Since the Baltimore Scrap opinion lacks legal and public policy support, Part III
concludes by proposing that courts read the Baltimore Scrap case
narrowly.
I.

BACKGROUND OF NOERR-PENNINGTON

AND THE BALTIMORE

SCRAP DECISION

The United States Supreme Court summarized the fundamental
principle of antitrust law when it observed that "[t]he heart of our
national economic policy long has been faith in the value of competition." 7 The Court went on to add that "ultimately competition will
produce not only lower prices, but also better goods and services."' 8
These observations still hold true today because "[a]s a nation, we
derive vast economic benefits from competition."' 9
To preserve competition in the marketplace, the United States
has passed antitrust laws that limit the amount of anticompetitive
behavior in which businesses can engage.2 ° The primary sources of
these antitrust laws are the Sherman Act 2' and the Clayton Act. 22 It
was not long after these laws were passed that the United States
16 Titan Am., L.L.C. v. Riverton Inv. Corp., 569 S.E.2d 57, 63-64 (Va. 2002).
17 Nat'l Soc'y of Prof'l Eng'rs v. United States, 435 U.S. 679, 695 (1978) (quoting Standard

Oil Co. v. FTC, 340 U.S. 231, 248 (1951)).
18 Id.
19 Timothy J. Muris, Chairman, Fed. Trade Comm'n, Remarks at the Milton Handler
Annual Antitrust Review: Looking Forward: The Federal Trade Commission and the Future
Development of U.S. Competition Policy (Dec. 10, 2002), available at http://www.ftc.gov/
speeches/muris/handler.htm.
20 See, e.g., 15 U.S.C. §§ 1-7, 12-27, 29.
21 Id. §§ 1-7.
22 Id. §§ 12-27; 29 U.S.C. §§ 52-53.
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Supreme Court realized that there was a conflict between U.S. anti23
trust law and the right to petition granted by the First Amendment.
A.

Noerr-Pennington: Origin

The case that brought this conflict to light was Eastern Railroad
Presidents Conference v. Noerr Motor Freight,Inc. 24 Noerr was a dispute between several railroad companies and the newly emerging
trucking industry.25 This dispute arose because the railroad companies had engaged in a publicity campaign to change certain laws to the
detriment of truck drivers. 26 The truck drivers alleged that this campaign violated the Sherman Act. 27 The Court found that, since the
railroads' publicity campaign was an attempt to change the law, it constituted a petition to the government.2 8 Reasoning that a restriction
on the people's right to petition raises First Amendment issues and
unduly burdens a representative government, the Noerr Court held
that the Sherman Act does not encompass attempts to persuade the
legislature.2 9 The Court also interpreted the Sherman Act itself to
hold that the act, as written, does not prohibit efforts to influence the
passage of laws.3 ° Interestingly, the Court stressed that the intent
behind an effort to persuade the legislature is irrelevant, finding that
"[t]he right of the people to inform their representatives in government of their desires with respect to the passage or enforcement of
laws cannot properly be made to depend upon their intent in doing
31

SO.

Four years later, in United Mine Workers of America v. Pennington,3 2 the Supreme Court expanded its Noerr decision to encompass attempts to persuade the executive branch.33 The Court again
emphasized that it is irrelevant whether an organization's efforts to
petition the government were motivated by anticompetitive intent.3 4
23 E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 137-38 (1961).
24 365 U.S. 127.
25 Id. at 128-29.
26 Id.

at 129.

27 Id.

28
29
30
31
32
33
34

Id. at 137-38.
Noerr, 365 U.S. at 137-38.
Id. at 135-37.
Id. at 139.
381 U.S. 657 (1965).
Id. at 669-70.
Id. at 670.
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Thus, these two decisions, Eastern Railroad Presidents Conference v.
Noerr Motor Freight, Inc. and United Mine Workers of America v.
Pennington, gave birth to a legal doctrine that has come to be known
as the Noerr-Pennington doctrine.
Then, in 1972, in the case of California Motor Transport Co. v.
Trucking Unlimited,35 the United States Supreme Court addressed the
issue of whether Noerr-Pennington protects litigants.3 6 The Court reasoned that the First Amendment grants a right of access to the courts
and extended the Noerr-Pennington doctrine to cover attempts to persuade the final branch of government: the judicial branch.3 7 It then
held that "the right to petition extends to all departments of the Government [and] [t]he right of access to the courts is indeed but one
aspect of the right of petition."38 Thus, after the California Motor
Transport decision, unless a business' conduct is subject to the "sham
exemption" described in the next sub-part, a business does not violate
the antitrust laws when it sues another business.39
B.

Sham Exemption

The Noerr-Pennington doctrine, while ostensibly protecting all
attempts to petition the government, does contain an exemption that
places certain petitioning conduct outside of its protection.4" This
exemption originated in the Noerr opinion, in which the Supreme
Court found that when a petitioning activity "is a mere sham to cover
what is actually nothing more than an attempt to interfere directly
with the business relationships of a competitor[,] ... the application of
the Sherman Act would be justified."'" After the Noerr-PenningtonCalifornia Motor Transport trilogy of cases created and defined the
Noerr-Pennington doctrine, many lower courts had trouble deciding
what conduct fell within this sham exemption.42 Some courts added
other exceptions to the doctrine as part of the sham exemption, while
other courts "distorted 'sham' to make it apply to all forms of
35 404 U.S. 508 (1972).
36 Id.
37 Id.

at 514-15.
38 Id. at 510.
39 See id.
40 Id. at 511.

41 E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 144 (1961).
42 See Lao, supra note 6, at 978 (citations omitted).
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improper or unethical petitioning conduct deemed not worthy of antitrust immunity."43
In 1993, the United States Supreme Court settled the matter in
Professional Real Estate Investors, Inc. v. Columbia Pictures Industries, Inc.," by setting out a two-part test to determine whether
anticompetitive litigation falls within the sham exemption.4 5 To fall
within the sham exemption a lawsuit must (1) be objectively baseless
"in the sense that no reasonable litigant could realistically expect success on the merits '46 and (2) constitute "'an attempt to interfere
directly with the business relationships of a competitor. ' ' 47 The
majority determined that the objectively baseless prong of the Professional Real Estate Investors test meant that "[i]f an objective litigant
could conclude that the suit is reasonably calculated to elicit a
favorable outcome, the suit is immunized under Noerr, and an antitrust claim premised on the sham exception must fail."'48 In a concurring opinion joined by Justice O'Connor, Justice Stevens emphasized
that such a definition of the objectively baseless prong was "unnecessarily broad dicta," and he pointed out the following:
I disagree with the Court's equation of "objectively baseless" with the
answer to the question whether any "reasonable litigant could realistically expect success on the merits." There might well be lawsuits that
fit the latter definition but can be shown to be objectively unreasonable, and thus shams. It might not be objectively reasonable to bring a
lawsuit just because some form of success on the merits-no matter
how insignificant-could be expected.49

43 Id.

49 (1993).
Id. at 60-61.
Id. at 60.

44 508 U.S.
45
46

47 Id. at 60-61 (quoting E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365
U.S. 127, 144 (1961)).
48 Id. at 60.
49 Id. at 67-68 (Stevens & O'Connor, JJ., concurring) (emphasis in original) (footnote omitted). It should also be noted that some courts have also recognized a fraud exemption to NoerrPennington. A discussion of this exemption, as well as a more detailed analysis of the sham
exemption, is beyond the scope of this Note, but for a more detailed discussion, see Lao, supra
note 6.
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It is against the backdrop of the aforementioned cases that the Fourth
Circuit Court of Appeals made its decision to expand the Noerr-Pennington doctrine in Baltimore Scrap Corp. v. David J. Joseph Co.5 °
C. Baltimore Scrap
In Baltimore Scrap, the defendants had a monopoly on the metal
shredding market in Baltimore, Maryland, by virtue of owning the
only metal shredder in the city. 51 The plaintiff wanted to enter Baltimore's metal shredding market as a competitor and, to that end,
obtained a zoning permit from the city allowing the plaintiff to build
another metal shredder in Baltimore.52 The defendants sought to
avoid competition, so they assigned one of their employees to contact
several environmental groups that were concerned about the environmental impact of the proposed scrap metal shredder.53 This employee,
without revealing the identity of his employer, told the environmental
groups that a local business would pay for an attorney if the environmentalists chose to appeal the city's grant of a zoning permit to the
plaintiff.5 4 The environmental groups decided to appeal the city's
grant of a zoning permit, and the Maryland Court of Special Appeals
ultimately dismissed their appeal for lack of standing.5 During the
course of these proceedings, the defendants attempted to keep secret
their role in the litigation, but an errant fax eventually exposed their
involvement.56
The plaintiff proceeded to sue the defendants for antitrust violations, as well as various common law abuse of process torts. 57 The
federal district court found that the defendants' conduct was "deceitful," "underhanded," and "morally wrong," but that it was also protected by the Noerr-Pennington doctrine.58
The plaintiff appealed the district court's decision and argued
that, since the defendants were third parties, the Noerr-Pennington
doctrine did not protect the defendants' conduct.59 The United States
50 Bait. Scrap Corp. v. David J. Joseph Co., 237 F.3d 394 (4th Cir. 2001).
51 Id. at 396.
52 Id. at 397.
53 Id.
54 Id.
55 Id. at 398.
56 Bait. Scrap, 237 F.3d. at 397.
57 Id. at 398.
58 Id.
59 Brief of Appellant at 21, Bait. Scrap, 237 F.3d 394 (No. 00-1141).
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Court of Appeals for the Fourth Circuit first found that, because the
defendants petitioned the courts in the form of financing a lawsuit, the
defendants' conduct was within the protection of the Noerr-Pennington immunity.6" The court then determined that the environmental groups' lawsuit had some chance of success on the merits, thus
making the suit not baseless.61 Therefore, the lawsuit failed the first
part of the sham exemption test set forth in ProfessionalReal Estate
Investors.62

Even though plaintiff's appellate brief emphasized that defendants' conduct did not constitute petitioning the government because
they were not the ones who brought the lawsuit,63 the court appears to
have automatically assumed that Noerr-Pennington applied to this
conduct and proceeded to analyze the fact that the defendants were
not a petitioning party in light of applying the sham exemption. 64 Noting the fact that a third party's financing of litigation does not affect
the objective merits of the litigation itself, the court held that this did
not place the defendants' conduct within the sham exemption. 65 The
court did indirectly address the plaintiff's argument when it stated
that:
The realities often are that litigation cannot be entirely financed out of
the pocket of the party bringing suit. And the costs of supporting a
party's right of access to public bodies need not entail the defense of a
collateral antitrust suit. To hold that only parties who have standing in
their own right receive the protection of Noerr-Pennington immunity
even the lawful supis to artificially restrict that doctrine by penalizing
66
port of objectively meritorious actions.
The court justified this rationale by citing Liberty Lake Investments,
Inc. v. Magnuson67 and Opdyke Investment Co. v. Detroit,6 8 both of
60 Bait. Scrap, 237 F.3d at 399-401.
61 Id. at 400.

62 Id. at 399-400.
63 Id. at 400; Brief of Appellant, supra note 59, at 22-28.
64 Balt. Scrap, 237 F.3d at 400.
65 Id.
66 Id. at 401.

67 12 F.3d 155 (9th Cir. 1993). As discussed infra, the Liberty Lake court also automatically
applied Noerr-Pennington to protect a third party to anticompetitive litigation.
68 883 F.2d 1265 (6th Cir. 1989). As discussed infra, the Opdyke court held that courts
should apply Noerr-Pennington in light of the argument that public policy favors an increased
access to the court system.

2008]

EXTENDING NOERR-PENNINGTON-How MUCH

Is Too

MUCH?

503

which, at least facially, supported its reasoning. The court then
emphasized its point by invoking the First Amendment:
Such a limited rule [restricting Noerr-Pennington to only protect
named parties in litigation] would also severely curtail the rights of all
citizens to petition the government and to associate with others who
do so. The First Amendment freedoms of petitioning and of association protect groups who for whatever reason want to contribute to a
lawsuit openly or to stand apart from public view while another party
files a lawsuit, assuming no rule or statute independently requires disclosure of the aid.69
The court then analyzed and dismissed the plaintiff's remaining arguments and concluded that Noerr-Pennington protected the defendants' covert solicitation and financing of litigation against their
competitors.7 °
D.

Impact of Baltimore Scrap

The Fourth Circuit's expansion of antitrust immunity will have a
significant effect on the way that companies do business. In Professional Real Estate Investors, the United States Supreme Court confined the sham exemption to an extremely narrow scope through its
definition of "objectively baseless," and this narrow scope made it
very difficult for a court to disqualify an anticompetitive lawsuit from
Noerr-Pennington immunity." One of the few ways in which a lawsuit
designed to harass a potential competitor can still qualify for the sham
exemption is if the litigant bringing the suit lacks standing, thus making the suit objectively baseless. 72 However, the Baltimore Scrap decision allows a business to easily bypass this restriction by recruiting and
financing parties who have standing to litigate against its competitors.
Considering that "U.S. companies face an average of 305 pending lawsuits internationally" and that this number increases to 556 lawsuits
69 Balt. Scrap, 237 F.3d at 401.
70 Id. at 401-04.

71 See Lao, supra note 6, at 989-90.
72 It re Burlington N., Inc., 822 F.2d 518, 531 n.ll (5th Cir. 1987) (noting that standing is a
crucial component of third-party involvement in a lawsuit analysis). The author assumes that if a
business has even arguable standing to sue its competitor, then it would bring the lawsuit itself
instead of relying on third parties.
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per year for large U.S. companies,73 finding and recruiting parties who
have standing to litigate against a competitor should not be a problem.
This is a troublesome extension of a doctrine that is already considered by many to be extremely overbroad.7 4
Moreover, the Baltimore Scrap decision is spreading to jurisdictions other than the federal court system's Fourth Circuit. For example, in Titan America, L.L.C. v. Riverton Inv. Corp.," a competitor
sought to acquire land for a cement business and the defendant
recruited individuals to be litigants and provided for their legal representation." When the case reached the Virginia Supreme Court, the
plaintiff raised the argument that Noerr-Pennington did not apply to
the defendant's conduct because the defendant was not the one who
was petitioning the courts.7 7 The Virginia Supreme Court rejected this
argument by citing Baltimore Scrap as persuasive precedent. 78 Thus,
even though it is not a state court decision, Baltimore Scrap has been
adopted as binding precedent in the state of Virginia and may likewise
be adopted as binding precedent elsewhere.
II.

LACK OF SUPPORT FOR BALTIMORE SCRAP

The Noerr-Pennington doctrine is founded on both the statutory
construction of the Sherman Act and First Amendment principles.79
However, because the Baltimore Scrap court based its expansion of
Noerr-Pennington solely on the First Amendment underpinnings of
the doctrine (the right to petition the government and the right of
association), ° this Note will likewise focus on those same
underpinnings.
73 Nat'l Ass'n of Mut. Ins. Cos., Survey: Insurance Companies are Biggest Litigation Magnets, Oct. 12, 2006, http://www.namic.org/topnews/061012st2.asp (interpreting Fulbright &
Jaworkski's annual Litigation Trends Survey Findings).
74 See, e.g., Lao, supra note 6, at 990-92; Jeff McGoff, Exploring the Boundary of the NoerrPennington Doctrine in the Adjudicative Process, 34 U. MEM. L. REV. 429, 440-41 (2004); Memorandum from the Immunities and Exemptions Working Group of the Antitrust Modernization
Comm'n to All Commissioners of the Antitrust Modernization Comm'n 9-10 (Dec. 21, 2004),
available at http://amc.gov/pdf/meetings/ImmunitiesandExemptions.pdf; Muris, supra note 19.
75 569 S.E.2d 57 (Va. 2002).
76 Id. at 58-59.

77 Id. at 63.
78 Id. at 64.
79 E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 137-38 (1961).
80 Bait. Scrap Corp. v. David J. Joseph Co., 237 F.3d 394, 401 (4th Cir. 2001).
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Right to Petition
The First Amendment explicitly states that "Congress shall make

no law ...

abridging ...

the right of the people . . .to petition the

Government for a redress of grievances."'" However, both the First
Amendment and case law regarding standing illustrate that a person
who finances litigation without actually participating in it is not petitioning the court.8 2
Courts have interpreted Article III of the United States Constitution to hold that a plaintiff can only sue someone when he has suffered some "threatened or actual injury resulting from the putatively
illegal action."8 3 This means that a business competitor, such as the
defendant in Baltimore Scrap, who has not been injured by any kind
of an "illegal action," does not have standing and is barred from suing
in a court of law.84 Therefore, as First Amendment case law illustrates, a business competitor who lacks standing does not have a right
to directly petition the courts on its own behalf.8 5
Moreover, this business competitor who lacks standing may not
invoke a third party's right to petition the courts.86 The United States
Supreme Court has plainly stated that "'the plaintiff generally must
assert his own legal rights and interests, and cannot rest his claim to
relief on the legal rights or interests of third parties.'"87 There is a
narrow exception to this doctrine "that applies when some barrier or
practical obstacle deters a third party from asserting its rights."8 8
However, courts have interpreted this exception narrowly,8 9 and the
exception clearly does not apply in a scenario like the one in the Baltimore Scrap case, in which there was nothing to deter the third party
environmentalist groups from asserting their rights. This near-complete refusal of the court system to extend the right to bring a lawsuit
81 U.S. CONST.

amend. I.

82 See, e.g., Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992): Warth v. Seldin, 422 U.S.
490, 498-99 (1975) (holding that a party without standing does not have a right to bring a lawsuit
before the court).
83 Linda R.S. v. Richard D., 410 U.S. 614, 617 (1973). See Warth, 422 U.S. at 498-99.
84 See Warth, 422 U.S. at 498-99.
85 See id.
86 See Powers v. Ohio, 499 U.S. 400, 411 (1991); Valley Forge Christian Coll. v. Ams.
United for Separation of Church & State, Inc., 454 U.S. 464, 472 (1982); Eulitt v. Me. Dep't of
Educ., 386 F.3d 344, 351 (1st Cir. 2004).
87 Valley Forge, 454 U.S. at 474 (quoting Warth, 422 U.S. at 499).

88 Wine & Spirits Retailers, Inc. v. Rhode Island, 418 F.3d 36, 49 (1st Cir. 2005),
89 See id.
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to a party without standing shows that public policy is opposed to giving the right of court access to parties that have not suffered an injury
from a "putatively illegal action."9 °
While this analysis of standing and the right to petition could be
interpreted to mean that the First Amendment right to petition the
courts is subordinate to the Article III requirement of standing, as the
United States Supreme Court's seminal decision in NAACP v. Button 91 points out, this is not necessarily the case.
NAACP v. Button was a 1963 case involving the constitutionality
of a Virginia statute that made it illegal for certain organizations to
improperly solicit any legal or professional business. 92 At that point in
time, the National Association for the Advancement of Colored People ("NAACP") provided representation to plaintiffs in cases involving racial discrimination as part of its mission to bring down racial
barriers. 93 The Virginia courts held that the statute in question prohibited the NAACP from engaging in these activities and the NAACP
appealed this decision to the Supreme Court, claiming that its actions
94
were protected by the First Amendment.
In the Button case, just as in Baltimore Scrap, the party seeking
First Amendment protection for its actions in financing the litigation
of others faced the problem of a lack of standing." However, the
United States Supreme Court held that the NAACP had a First
Amendment right to access the courts not through the petition clause,
but through the right of political expression also granted in the First
Amendment.96 The NAACP financed lawsuits not as part of a "technique of resolving private differences" but as a "means for achieving
the lawful objectives of equality of treatment by [the] government...
for the members of the [African-American] community in this country." 97 The Court also pointed out that the NAACP was only using
the court system as a means of advancing minority viewpoints.9" Thus,
by reasoning that the court system was an avenue through which the
90 For further discussion of how public policy disfavors expanding Noerr-Pennington, see
infra Parts I1LA-C.
92

371 U.S. 415 (1963).
Id. at 419.

93

Id.

94
95

Id. at 423-28.
Id. at 428.

96

Id. at 429.

91

97 Button,
98 Id.

371 U.S. at 429.

2008] EXTENDIN-!G

NOERR-PENNINGTON-How MUCH

Is Too

MUCH?

507

NAACP could affect social change, the Court held that NAACP's
financing of litigation was protected under the First Amendment's
freedom of expression.9 9
The Button case provides a useful solution to the concern underlying Noerr-Pennington and the sham exemption, which is to preserve
access to the court system while at the same time denying court access
to parties, such as the Baltimore Scrap defendants, who would abuse
such access. The solution lies in the distinction that the Button Court
drew between lawsuits that are used as a means of resolving private
differences and lawsuits that are used as a means of expressing political views.'
If a party finances a lawsuit as a tool to resolve private
differences and that party lacks standing, Article III of the United
States Constitution denies that party the right to petition the government.0l 1 Since financing a suit to resolve a private dispute does not
constitute any type of public speaking or expression, the party who is
financing the suit can only rely on the argument that their financing
activity is protected by the First Amendment right of association.
However, as discussed infra,t 2 the Sherman Act's conspiracy and collusion restrictions permissibly intrude into the right of association
under the doctrine of strict scrutiny. Therefore, a party without standing, such as the Baltimore Scrap defendant, who seeks to finance antitrust litigation as a means of restricting competition does not have the
right to petition the courts under either Article III or the First
Amendment.
However, if a party uses a lawsuit not merely as a tool to resolve
private differences, but as a means of achieving a greater social goal,
then the act of soliciting and financing that lawsuit is protected by the
First Amendment right of expression." 3 Thus, by examining the scope
and nature of an anti-competitive lawsuit, as well as the motivation
behind that lawsuit, courts can extend Noerr-Pennington protection to
parties who are actually attempting to use their First Amendment
99 See generally id. The Button Court also invoked other First Amendment freedoms, but
the opinion's heavy emphasis on the advancement of minority viewpoints and Freedom of
Expression provides the foundation for most of the Court's rationale. Id.
100 See id.

101 See Powers v. Ohio, 499 U.S. 400, 411 (1991); Valley Forge Christian Coll. v. Ams.
United for Separation of Church & State, 454 U.S. 464, 472 (1982); Warth v. Seldin, 422 U.S. 490,
498-99 (1975); Eulitt v. Me. Dep't of Educ., 386 F.3d 344, 351 (1st Cir. 2004).
102 See infra Part ll.B.
103 See U.S. CONST. amend. I ("Congress shall make no law.., abridging.., the freedom
of speech .... ).
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rights, not merely to harm their competitors, but to actually influence
society and express themselves. At the same time, courts can withhold Noerr-Pennington's antitrust immunity from parties who would
use it to conduct actions that are, as the Baltimore Scrap court notes,
"morally wrong."" This would tailor Noerr-Pennington to protect
genuine efforts to persuade the government, bringing the doctrine
back in line with its original purpose. 1°5
B.

Right of Association

The other First Amendment right that the Baltimore Scrap court
invoked to support its extension of Noerr-Pennington is the right of
association. 10 6 The right of association is not one of the rights directly
enumerated in the First Amendment." 7 However, the United States
Supreme Court has concluded that "we have long understood as
implicit in the right to engage in activities protected by the First
Amendment a corresponding right to associate with others in pursuit
of a wide variety of political, social, economic, educational, religious,
and cultural ends." ' Therefore, a business that chooses to finance
anti-competitive litigation could potentially have a colorable claim
that the right of association protects its actions.
However, as the United States Supreme Court has pointed out,
right
of association is not an absolute right."0 9 "Infringement on
the
that right may be justified by regulations adopted to serve compelling
state interests."'"l 0 The Sherman Act is one such regulation.
The effect of the Sherman Act is to severely limit the right of
association. Section 1 of the Sherman Act states that "[e]very contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal."1 1 Sherman Act Section 2 adds
Bait. Scrap Corp. v. David J. Joseph Co., 237 F.3d 394. 398 (4th Cir. 2001).
See Lao, supra note 6.
106 Bait. Scrap, 237 F.3d at 401.

104
105

107 See U.S. CONST. amend. I.

108 Roberts v. U.S. Jaycees, 468 U.S. 609, 622 (1984) (citing NAACP v. Claiborne Hardware Co., 458 U.S. 886, 907-09, 932-33 (1982); Larson v. Valente, 456 U.S. 228, 244-46 (1982); In
re Primus, 436 U.S. 412, 426 (1978); Abood v. Detroit Bd. of Educ., 431 U.S. 209, 231 (1977)).
See, e.g., Elfbrandt v. Russell, 384 U.S. 11, 18 (1966) (holding a law unconstitutional because it
"threatens the cherished freedom of association").
109 Roberts, 468 U.S. at 623.
110 Id.

111 15 U.S.C. § I (emphasis added).
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that "[e]very person who shall.., combine or conspire with any other
person or persons, to monopolize any part of the trade or commerce
among the several States, or with foreign nations, shall be deemed
guilty of a felony."' 1 2 As these emphasized portions of the Sherman
Act indicate, this Act severely limits a person's ability to contract,
combine, or conspire with another person, all of which are forms of
association."1 3 Since there is obviously a conflict between the right of
association and the Sherman Act, the question that must be answered
is whether the Sherman Act was narrowly tailored to serve a compelling state interest, a fact that would make the right of association subservient to the Sherman Act.1 4 Fortunately the United States
Supreme Court has already answered this question in United States v.
Joint-Traffic Ass"n.1 15
In United States v. Joint-Traffic Ass'n, a group of railroad companies, claiming that they had a constitutional right to contract with each
other as they saw fit, alleged that the Sherman Act unconstitutionally
restricted that right." 6 It should be emphasized here that a contract is
a type of association. The Court first found that the Sherman Act
constituted a valid exercise of Congress's constitutionally granted
power over interstate commerce."' The Court then held that, while
an individual does indeed have the right to contract, Congress also has
the power to prohibit certain contracts."' Finding that the Sherman
Act's prohibition of contracts in restraint of trade takes precedence
over a general right to contract, the Court upheld the constitutionality
of the Sherman Act." 9

This is not the only case in which the United States Supreme
Court elevated the Sherman Act above the right of association. In
Nash v. United States, 12° the defendants were accused of conspiring to
restrain trade.121 In this case, the United States Supreme Court again
112
113
ing that
114
115

Id. § 2 (emphasis added).
See Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 770-71 (1984) (holdSection 1 of the Sherman Act only applies to multiple actors).
See Roberts, 468 U.S. at 623.
171 U.S. 505 (1898).

116 Id.
117 Id. at 572-73.
118 Id. at 572.
119 Id. at 572-73.

120 229 U.S. 373 (1913).
121 Id. Even though the Court upheld the constitutionality of the Sherman Act, it ultimately reversed defendants' convictions on the basis of a faulty jury instruction. Id. at 379-80.
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upheld the constitutionality of the Sherman Act, placing it above the
right of association. 122 In fact, over the course of the last century, the
Court has continuously upheld the government's use of the Sherman
Act to govern various associations.123 In contrast, there is not a single
case in which a court has refused to enforce antitrust laws solely based
on the right of association. Even the Baltimore Scrap court attempted
to ground its decision in the right to petition in addition to the right of
association. 24
As the United States Supreme Court has clearly demonstrated in
its antitrust decisions, the state interest behind the Sherman Act is
sufficiently compelling to elevate it above the right of association.
Therefore, the First Amendment right of association cannot be used
as the sole justification for extending Noerr-Pennington immunity
because a Noerr-Pennington extension based on this reasoning would
run counter to more than a century of Supreme Court antitrust case
law.
C.

The Case Law's Lack of Support for the Baltimore Scrap
Holding

In light of the previous sub-part's conclusion that First Amendment support for Baltimore Scrap's extension of Noerr-Pennington is
flimsy at best, one must now examine whether there is any common
law support for the Baltimore Scrap holding.
The Baltimore Scrap court cites two main cases in support of its
holding: Liberty Lake Investments, Inc. v. Magnuson and Opdyke
Investment Co. v. Detroit.2 Both of these cases applied Noerr-Pennington immunity to businesses that financed litigation against their
competitors without actually being a party to that litigation. However, as discussed infra, both of these cases misapply the Noerr-Pennington doctrine.
122 Id.

123 See, e.g., FTC v. Superior Court Trial Lawyers Ass'n, 493 U.S. 411 (1990) (applying
antitrust laws to an organized boycott); Nat'l Soc'y of Prof'l Eng'rs v. United States, 435 U.S.
679, 694-96 (1978) (holding that antitrust laws governed the actions of an association of engineers); N. Pac. Ry. Co. v. United States, 356 U.S. 1 (1958) (applying antitrust laws to agreements
between railroad companies); Standard Oil Co. v. United States, 221 U.S. 1 (1911) (applying
antitrust laws the merger of oil companies).
124 Balt. Scrap Corp. v. David J. Joseph Co., 237 F.3d 394, 401 (4th Cir. 2001).
125 Id.
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Liberty Lake Category of Precedent

The first case that the court in Baltimore Scrap relied on is Liberty Lake. In Liberty Lake, a potential competitor financed a series of
legal challenges against an investment group that was attempting to
develop its property.12 6 When the investment group sued this financier, the court applied the sham exemption to determine that the financier's conduct was protected by Noerr- Pennington. 27
The flaw that Liberty Lake and similar precedents share is that
none of them evaluate whether Noerr-Pennington should even be
applied to protect a business that is not an actual party to the anticompetitive litigation. 28 Liberty Lake merely analyzes whether the
fact that the party claiming Noerr-Pennington protection is a non-litigant places that party under the sham exemption.1 2 9 None of these
cases pause to consider whether Noerr-Pennington applies to that
party's actions in the first place. 3 ' While this distinction may seem
somewhat superficial, because of the two-part ProfessionalReal Estate
Investors test that governs all sham exemption analysis, 3' it is actually
a critical distinction. As the Baltimore Scrap court correctly points
out, the matter of who finances the litigation does not affect the
underlying merits of that litigation.13 2 Since having another party
finance the litigation does not affect that litigation's merits, this circumstance cannot make that litigation objectively baseless and thus
fails to satisfy the first prong of the sham exemption test set out in
ProfessionalReal Estate Investors.133
However, if the analysis is shifted to determine whether NoerrPennington applies to the conduct in the first place, then Professional
Real Estate Investors is no longer the controlling case because it only
governs the applicability of Noerr-Pennington's sham exemption, and
126 Liberty Lake Invs. v. Magnuson, 12 F.3d 155, 156 (9th Cir. 1993).
127 Id. at 157-60.

128 See Amarel v. Connell, 102 F.3d 1494, 1519-20 (9th Cir. 1996); City of Cleveland v.
Cleveland Elec. Illuminating Co., 734 F.2d 1157, 1163 (6th Cir. 1984); Hosp. Bldg. Co. v. Trustees
of Rex Hosp., 691 F.2d 678 (4th Cir. 1982); Wilmorite, Inc. v. Eagan Real Estate, Inc., 454 F.
Supp. 1124, 1133 (N.D.N.Y. 1977), affd, 578 F.2d 1372 (2d Cit. 1978).
129 Liberty Lake, 12 F.3d at 158-59.
130 See Amarel, 102 F.3d at 1519-20; Liberty Lake, 12 F.3d at 158-59; Cleveland Elec., 737
F.2d at 1163; Hosp. Bldg. Co., 691 F.2d at 678; Wilmorite, 454 F. Supp. at 1133.
131 See supra notes 44-50 and accompanying text.
132 See Balt. Scrap Corp. v. David J. Joseph Co., 237 F.3d 394, 401, 403-04 (4th Cir. 2001).
133 Prof'l Real Estate Investors, Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49, 60-61
(1993).
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not the applicability of the Noerr-Pennington doctrine as a whole. 134
At this point, an analysis of constitutional and statutory principles
reveals that Noerr-Pennington should not protect anti-competitive
solicitation and financing of lawsuits. 35 Thus, even though the Liberty
Lake category of precedent might have, arguably, been correctly
decided on the merits, this line of cases does not support Baltimore
Scrap's initial application of Noerr-Pennington to third party conduct.
2.

The Opdyke Category of Precedent

The more interesting category of precedent used by the Baltimore
Scrap court is the Opdyke category, which consists of Opdyke Investment Co. v. Detroit136 and the Pacific Gas & Electric Co. v. Bear
Stearns & Co.137 In Opdyke, an investment company sued the city of
Detroit because earlier, Detroit sued this very investment company in
state court as part of Detroit's alleged illegal conspiracy with one of
the investment company's rivals. 3 ' In Pacific Gas, the defendant was
sued because it convinced a government agency to breach its contract
with the plaintiff.'3 9 The defendant's conduct in each case was found
to be protected by Noerr-Pennington and each decision was based on
the premise that public policy favors an increased access to the court
system, and therefore Noerr-Pennington should be expanded to
accommodate that policy.1 40 The Pacific Gas court even goes so far as
to state that "[n]ot every person who wishes to achieve the object of a
lawsuit, or who is involved in the bringing of a lawsuit, is a named
party . .. [i]n fact we have no public policy against the funding of
' 41
litigation by outsiders.'
The problem with the above statement is that the Pacific Gas
court does not take into account the fact that public policy regarding
anti-competitive lawsuits is different from public policy regarding
other types of lawsuits. That is because anti-competitive lawsuits are
134 id.

135 See supra Parts II.A-B.
136 883 F.2d 1265, 1273 (6th Cir. 1989).
137 791 P.2d 587 (Cal. 1990).
138 Opdyke, 883 F.2d at 1273.
139 Pac. Gas, 791 P.2d at 588.
140 Opdyke, 883 F.2d at 1273; Pac. Gas, 791 P.2d at 596.
141 Pac. Gas, 791 P.2d at 596.
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subject to antitrust laws and those laws place heavy restrictions on the
1 a2
right of association.

As the United States Supreme Court notes "[t]he public policy of
the Government is to be found in its statutes ...

when the lawmaking

power speaks upon a particular subject, over which it has constitutional power to legislate, public policy in such a case is what the statute enacts. 14 3 The United States Supreme Court has upheld the
Sherman Act as a valid exercise of Congress' interstate commerce
power. 144 Therefore, since Congress passed legislation in a field in
which it has the power to legislate, the public policy regarding antitrust law is embodied in the Sherman Act. Since the Act severely
curtails organizations and associations that limit competition in the
marketplace,145 public policy must also favor the curtailment of such
associations. Moreover, the fact that courts have consistently refused46
access to the court system to parties who do not have standingl
means that public policy is opposed to granting court access to a party
without legal standing. Thus, Opdyke and Pacific Gas incorrectly
determined public policy and Baltimore Scrap's reliance on these
cases was erroneous.

147

Therefore, both groups of precedent on which the Baltimore
Scrap court draws to support its reasoning do not actually support its
conclusions. This means that the Baltimore Scrap court's decision to
grant Noerr-Pennington immunity to a party that financed litigation
against its competitor was not supported by the case law.
III.

IMPLICATIONS OF EXTENDING NOERR-PENNINGTON

There are two major implications stemming from the Baltimore
Scrap court's decision to expand Noerr-Pennington. First, numerous
commentators feel that the Noerr-Pennington doctrine as it pertains
to anti-competitive litigation is already extremely overbroad and does
not need to be broadened any further.1 48 Second, courts around the
142 See, e.g., 15 U.S.C. §§ 1, 2.
143 United States v. Trans-Mo. Freight Ass'n, 166 U.S. 290, 340 (1897).
144 United States v. Joint-Traffic Ass'n, 171 U.S. 505, 570-73 (1898).
145 See, e.g., 15 U.S.C. §§ 1,2. See also supra Part II.B.
146 See supra Part II.A.
147 See infra Part III.A-C for an analysis of public policy as it relates to the Noerr-Pennington doctrine.
148 See, e.g., Lao, supra note 6, at 990-92; Memorandum, supra note 74, at 9-10; Muris,
supra note 19.
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country have severely overcrowded dockets149 and additional litigation
from businesses seeking to undermine their competitors will only
worsen the situation. However, there may be a solution to both issues
through a narrow interpretation of the Baltimore Scrap decision.
A.

Noerr-PenningtonIs Overbroad

The Noerr-Pennington doctrine currently immunizes almost all
litigation from any type of antitrust regulation. 150 While, in theory,
the sham exception ensures that only meritorious anti-competitive litigation can take advantage of this immunity, the fact remains that,
because of the ProfessionalReal Estate Investors majority's "unnecessarily broad dicta," ' Noerr-Pennington currently protects litigation
that has almost any chance of success regardless of the insignificance
of that chance.
Courts created the Noerr-Pennington doctrine to make it easier
for people to communicate their wishes to their representative government. 15 2 According to former Chairman Timothy Muris of the
Federal Trade Commission, the main purpose of Noerr-Pennington is
to balance the tension between rent-seeking and legitimate government activity. 53 "[R]ent strictly speaking means financial income
which is not matched by corresponding labour or investment in the
market sense. Rent in this sense arises from manipulation of the economic environment (e.g. monopolies, import and trading restrictions,
subsidies)."' 5 4 The Noerr-Pennington doctrine has been stretched to
the point it now protects rent-seeking conduct that can cost consumers
millions of dollars and has almost nothing to do with the worthy goal
of communicating with the government. 155 Chairman Muris also
149 See, e.g., 279th and 317th District Courts' Announcement Concerning Overcrowded
Dockets, http://www.co.jefferson.tx.us/distcrts/DomesticDocketlssues_20060615.pdf (last visited
Feb. 05, 2008).
150 See Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 514-15 (1972).
151 Prof'I Real Estate Investors, Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49, 67-68
(1993) (Stevens & O'Connor, J.J., concurring).
152 E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 137-38
(1961).
153 See Muris, supra note 19.
154 Jochen Renger & Birgitta Wolff, Rent Seeking in Irrigated Agriculture: Institutional
Problem Areas in Operation and Maintenance (2000), http://www.edcnews.se/Research/
RentSeeking.html.
155 See FED. TRADE COMM'N STAFF REPORT, ENFORCEMENT PERSPECTIVES ON THE

NOERR-PENNINGTON

DOCTRINE

3

&

n.8

(2006),

P013518enfperspectNoerr-Penningtondoctrine.pdf.

available at

http://ftc.gov/reports/
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observed that courts often misapply Noerr-Pennington to protect conduct that has nothing to do with the doctrine's First Amendment
underpinnings:
However, Noerr immunity has been expanded in a manner that potentially harms consumers. In some instances, parties have been granted
immunity even though the anticompetitive conduct at issue had no
"petitioning" component whatsoever. In others, courts have immunized abusive tactics, such as repetitive lawsuits and misrepresentations, that were clearly intended to delay a competitor's entry or raise
156
its costs, rather than legitimately to petition government.
Take, for example, the case of Freeman v. Lasky, Haas &
Cohler.157 In this case, the plaintiff had previously sued the defendants in another lawsuit for price fixing.15 8 During the discovery phase
of the earlier trial, the defendants wrongfully withheld information.15 9
When the district court eventually found out about this conduct, it
sanctioned the defendants and ordered new discovery. 160 However,
since this was a case involving price fixing, the defendants' abuse of
discovery delayed the judgment that was to be rendered and allowed
them to prolong their illegal conduct. 16' When the plaintiff sued the
defendants again for this new antitrust violation, the court found that
the defendants' wrongful delay was protected by Noerr-Pennington. 62
The situation in the Freeman case does not seem to even closely
resemble the communication of the people's wishes to the government. Yet for some reason, Noerr-Pennington currently protects this
blatant abuse of discovery. Moreover, Baltimore Scrap is analogous
to the Freeman case in that the court found the Baltimore Scrap
defendants' conduct to be "deceitful", "underhanded", and "morally
wrong", but still protected by Noerr-Pennington. 163 As discussed
infra,"6 a line needs to be drawn between conduct that constitutes a
petition to the government and conduct that does not. As the cases
156 Muris, supra note 19.
157 410 F.3d 1180 (9th Cir. 2005).
158 Id.at 1183.
159 Id.
160 Id.
161

Id.

162 Id.

at 1182-86.

163 Bait. Scrap Corp. v. David J. Joseph Co., 237 F.3d 394, 398 (4th Cir. 2001).
164 See infra Part III.D.
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above illustrate, this line has been drawn in such a way as to allow too
65
much conduct to fall into the Noerr-Pennington-protected category.
B.

Federal Trade Commission's Report on Noerr-Pennington

The Federal Trade Commission ("FTC") recently released a staff
report in which it analyzed the current state of the Noerr-Pennington
doctrine, greatly facilitating the analysis of whether public policy
favors a further extension of Noerr-Pennington. 166 Since the FTC is
one of the primary antitrust law enforcement agencies, with a staff
that handle numerous antitrust cases,167 the perspectives of those FTC
staff members involved in the Noerr-Pennington report serve as an
extremely authoritative source. The report begins by analyzing the
purpose behind Noerr-Pennington, which is to protect the right of
United States citizens to petition their government. 168 However, the
report then proceeds to point out that an abuse of that right can lead
to disastrous antitrust violations, which impose significant costs on
consumers:
[T]he substantial costs associated with litigation may, at times, create
strong incentives for firms to invoke the process-without regard for
its ultimate outcome-as a means of burdening competitors, or raising
the costs of entry, rather than as a means of vindicating legal rights.
Firms can also use repetitive administrative filings to inflict similar
harm. Likewise, significant intentional misrepresentations or omissions of fact, if left unchecked, can subvert governmental processes,
resulting in well-intentioned but ill-informed rules or regulations that
grant firms monopoly power or otherwise harm consumers. Interpretations of the [Noerr-Pennington] doctrine that would shield abuse of
the process and misrepresentations or omissions from antitrust
enforcement stray from the underlying objectives of [Noerr-Pennington] and are likely to impose costs on consumers without protecting genuine actions that are truly directed at obtaining a favorable
government decision.

169

165 Lao, supra note 6, at 990-92. See also FED. TRADE COMM'N, supra note 155 (discussing
the fact that Noerr-Pennington currently protects non-petitioning conduct).
166 Press Release, FTC Issues Staff Report on Enforcement Perspectives on Noerr-Pennington Doctrine (Nov. 2, 2006), http://ftc.gov/opa/2006/11/noerr.htm.
167 See id.
168 FED. TRADE COMM'N, supra note 155, at 3.
169 Id. at 16.
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The report then analyzes where the boundaries of Noerr-Pennington should be drawn by examining three types of anti-competitive
conduct: "(1) requests for ministerial government acts; (2) misrepresentations to a government decision maker in a non-political context;
and (3) repetitive requests for government action filed regardless of
merit solely to use the government process to suppress competition." 17' The report's analysis focuses on the fact that Noerr-Pennington is an extension of the right to petition. Therefore, NoerrPennington's extension to acts outside of the political arena should be
carefully limited.1 71 Interestingly, this focus of the report's analysis
parallels the distinction that the Button Court made between a politically-motivated petition and a personal petition.'7 2
The report then concludes by recommending that the scope of
Noerr-Pennington be limited so that its protection does not apply to
non-petitioning conduct. 173 The report also recommends that the
courts fully recognize a misrepresentation exemption to Noerr-Pennington. 174 These recommendations directly support the proposition
that public policy heavily disfavors further extensions of Noerr-Pennington. 175 Moreover, if, as the FTC report suggests, Noerr-Pennington should not be applied to conduct that does not constitute a
petition, then this antitrust immunity doctrine should also not be
expanded to protect a party whose lack of standing denies it the right
1 76
to petition the courts in the first place.
C.

Overcrowded Dockets

In addition to the above concerns with expanding Noerr-Pennington, there is the practical problem that the dockets of the modern
court system are extremely overcrowded. For example, 1,117 new
cases were "filed and added" in the Court of Appeals for the Second
Circuit during 2005.177 This court only has about thirteen active
170 Id. at 4.
171 Id.

at 35-36.

172 See id.;
see supra notes 91-104 and accompanying text.
173 FED.TRADE COMM'N, supra note 155, at 37-38.
174 Id.

175 See supra notes 148-74 and accompanying text.
176 See supra Part 1IA.
177 2d Court of Appeals Statistics Fiscal Year 2005, http://www.2ndcoa.courts.state.tx.us/
2ndCourtStatisticsFY2005.htm (last visited Feb. 5, 2008).
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judges.'7 8 Therefore, it is no wonder that the average time that elapsed
between the date of filing and the date of the disposition of the case
was 8.8 months. 7 9 In the year 2004, this same court heard about 100
less cases and the average time that it took the court to dispose of a
case was 0.2 months less than in 2005.'80 Moreover, between these
two years the amount of time that it took for a judge to decide a case
once it was submitted increased from 2.3 months in 2004181 to 2.7
months in 2005.82
As this example from the Court of Appeals for the Second Circuit shows, federal courts are faced with extremely overcrowded dockets. Right now, it takes more than two-thirds of a year for an average
case to be resolved (from filing to disposition). 183 Courts need to do
all that they can to keep their dockets running smoothly and allowing
companies to solicit and fund "straw men" litigators to undermine
their competitors only hinders this ability.
D. Solution
As the analysis outlined supra shows, an extension of Noerr-Pennington to protect parties who are not actual litigants is not justified.' 84 However, something must be done about the Baltimore Scrap
case and its progeny, Titan America.
The easiest way to address the situation and still maintain stare
decisis is to interpret Baltimore Scrap narrowly. The structure of the
Baltimore Scrap opinion inevitably leads to the conclusion that the
court was only addressing the fact that the defendants' were not litigants as part of a sham exemption analysis.185 Until this section, this
Note has operated under the assumption that the arguments advanced
by the Baltimore Scrap court provide a reason for Noerr-Pennington
to actually apply to third parties. However, this does not appear to be
the case. When it began its analysis of what effect the third party
status of the defendants would have on Noerr-Pennington immunity,
178 U.S. Court of Appeals for the Second Circuit, Second Circuit Judges, http://www.ca2.us
courts.gov/JudgesMain.htm (last visited Feb. 5, 2008).
179 2d Court of Appeals Statistics, supra note 177.
180 2d Court of Appeals Statistics Fiscal Year 2004, http://www.2ndcoa.courts.state.tx.us/
stats04.htm (last visited Feb. 5, 2008).
181 Id.
182 2d Court of Appeals Statistics, supra note 177.
183

See, e.g., id.

184 See supra Parts II-IlI.C.
185

Bait. Scrap Corp. v. David J. Joseph Co., 237 F.3d 394, 401 (4th Cir. 2001).
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the Baltimore Scrap court stated that "the standing of third parties
'
does not control the sham litigation analysis."186
Likewise, the court
concluded its analysis of the relationship between the defendants'
third party status and their Noerr-Pennington immunity by stating
that "[a]ccordingly, because the litigation was not objectively baseless,
and because the source of funding this lawsuit in no way affected the
legitimacy of the claims advanced, the district court correctly held that
'
the lawsuit was not sham litigation."187
Since the court both began and
ended its analysis with a consideration of whether the conduct in question was sham litigation, the court was not actually considering
whether Noerr-Pennington should initially be applied to protect
defendants' conduct. The court was merely considering whether the
conduct in question was sham litigation. This would turn the court's
remaining analysis into dicta that could easily be ignored, as it would
not be binding.
Unfortunately, Titan America is not as easily dismissed. In Titan
America, the court explicitly considered Noerr-Pennington's application to third parties.'
However, the Titan America opinion did not
provide any of the court's own reasoning for this extension of NoerrPennington and instead completely relied on the Baltimore Scrap
opinion. 189 As such, if Baltimore Scrap is narrowly read to comply
with its structure, the part of the Titan America opinion in which the
court applied Noerr-Pennington to third parties will no longer be
valid, as it will no longer be supported by Baltimore Scrap.
While it is true that the Baltimore Scrap decision needs to be
rolled back to strike a proper balance between First Amendment considerations and antitrust regulation, it is not necessarily the case that a
company should not be able to finance litigation as an exercise of its
First Amendment rights. The answer to this dilemma, as the Button
Court points out, is not embodied in the First Amendment's right to
petition, but in the First Amendment's guarantee of freedom of
expression.1 90 A party that is using the court as a tool to affect social
policy is engaging in political expression, which is something that a
party using the court merely to resolve a private dispute is not
186 Id. (emphasis added).
187 Id. (emphasis added).

188 Titan Am., L.L.C. v. Riverton Inv. Corp., 569 S.E.2d 57, 63-64 (Va. 2002).
189 Id.

190 NAACP v. Button, 371 U.S. 415, 429 (1963).
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doing.' Thus, Noerr-Pennington should be applied to protect parties
who finance lawsuits with the goal of affecting social change, but
should be denied to parties who finance lawsuits to affect their own
private matters. By drawing this distinction, courts can bring the
Noerr-Pennington doctrine back in line with its First Amendment
underpinnings and maintain the delicate balance between First
Amendment freedoms and antitrust regulation.
CONCLUSION

Noerr-Pennington is a doctrine that is meant to protect the freedom of the people to petition their representative government. However, the Baltimore Scrap decision stretches this doctrine unjustifiably
using First Amendment principles. A third party's right of association
to finance a lawsuit is trumped by the compelling government interest
embodied in the Sherman Act. A third party without standing also
does not have a right to petition the courts. In addition, public policy
and general antitrust principles disfavor further extensions of NoerrPennington, as this doctrine is already overbroad, and further expansions will fill overcrowded court dockets with even more cases. Therefore, the Baltimore Scrap opinion should be interpreted narrowly,
according to its structure, to hold that a business's status as a third
party in litigation does not affect it under the sham exception. It
should not be interpreted to hold anything about the applicability of
Noerr-Pennington in the first place. If courts interpret Baltimore
Scrap in this way, its only progeny, Titan America, will lose its one
precedential underpinning and could then be easily overruled. Some
financing of lawsuits, however, is consistent with First Amendment
principles. When a party finances a lawsuit to affect social change,
courts can protect this conduct by grounding this protection in the
freedom of expression. Thus, by refusing to protect parties who
finance lawsuits merely to resolve their private matters, courts can
stop Noerr-Pennington from being placed in the niche of preserving
the right of businesses to undermine their competitors by funding lawsuits against them. Instead, the courts can preserve Noerr-Pennington
in the niche that it was meant to occupy: preserving the right of the
people to communicate with their government.

191 See id.

