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INTRODUCTION

A little more than twenty-five years ago in the middle of a Los
Angeles bar, Richard Adams, an American citizen, met Anthony Sullivan, an Australian on vacation, and the two started a relationship
that has lasted to this day.' After dating for a few months, the couple
moved into an apartment and started their lives together.2 For a few
years, everything was great; however, in 1974, Sullivan's tourist visa
expired, and he faced deportation and separation from Adams unless
he found some way to remain in the country.3 Fortunately, the couple
read a magazine article stating that the Boulder, Colorado, county
clerk was issuing marriage licenses to same-sex couples.4 After reading the article, Adams and Sullivan wasted no time traveling to Boulder because they knew that the foreign spouses of American citizens
were entitled to stay in the country. Subsequently, on April 21, 1975,
the couple was married in a Unitarian Church.5
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I John Caldwell, Legally Wed in Colorado, 1975: PioneeringGay Couple Anthony Sullivan
and Richard Adams Didn't Just Get Legally Married 29 Years Ago; They Stood Up and
Demanded To Be Recognized, THE ADVOCATE, Mar. 30, 2004, at 30, available at http://findar-

ticles.com/p/articles/mi_m 1589/is2004_March_30/ain6011043.
Id.
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When the newlyweds filed a petition seeking to immigrate Sullivan as Adams's spouse, the Immigration and Nationality Service
(INS) denied their petition.6 The 1975 letter from the INS rejecting
Adams's application for spousal benefits read: "Your visa petition...
for classification of Anthony Corbett Sullivan as the spouse of a
United States citizen [is] denied for the following reasons: You have
failed to establish that a bona fide marital relationship can exist
between two faggots."'7 Understandably, Adams and Sullivan were
unhappy with the INS's response.8 Unwilling to take "no" for an
answer, the couple sued the INS and pursued their case all the way to
the United States Court of Appeals for the Ninth Circuit. 9
The resulting landmark decision in Adams v. Howerton' ° exemplifies the institutionalized discrimination against same-sex couples
that exists in United States immigration policy.' In Adams, the court
held that spousal privileges in the Immigration and Nationality Act
(INA) did not extend to parties in same-sex marriages. 2 The court
wrote that Congress meant to extend immigration privileges only to
those couples whose marriages were entered into with the purpose of
living as man and wife, regardless of whether the marriages might
have been otherwise valid.' 3 The court reasoned that because samesex couples cannot live as husband and wife, Congress had not
intended the INA to extend spousal privileges to same-sex couples. 4
No subsequent act of Congress or judicial decree has overruled
the Adams holding and extended immigration privileges to same-sex
couples. By its failure to extend those privileges, the United States
has isolated itself from other countries."t In fact, the United States
remains the only industrialized English-speaking country to deny
6 Adams v. Howerton, 673 F.2d 1036, 1038 (9th Cir. 1982).
7 Susan Hazeldean & Heather Betz, Years Behind: What the United States Must Learn
About Immigration Law and Same-Sex Couples, HUM. RTS. MAG., Summer 2003, at 17 (citing
STEPHEN H. LEGOMSKY, IMMIGRATION AND REFUGEE LAW AND POLICY 139 (2d ed. 1997)),

available at http://www.abanet.org/irr/hr/summer03/immigration.html.
8 Caldwell, supra note 1, at 30.
9 Id.; Adams, 673 F.2d at 1036.
10 673 F.2d at 1036.

11 See id.
12 Id. at 1040-41.
13 Id. at 1040. Immigration policy generally considers valid any marriage that was valid in
the jurisdiction where it was entered. See infra Part II.
14 Adams, 673 F.2d at 1040.
15 Christopher A. Duenas, Coming to America: The Immigration Obstacle Facing Binational Same-Sex Couples, 73 S. CAL. L. REV. 811, 813 (2000).
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immigration rights to same-sex couples.16 Further isolating itself from
its English-speaking brethren, the United States has taken steps to
ensure that same-sex couples will never enjoy the same immigration
rights as opposite-sex couples."7 Most significantly, in 1996, Congress
passed the Defense of Marriage Act (DOMA)-a sweeping legislative
act that solidifies the meaning of "marriage" and "spouse" in federal
law so as to keep those terms from ever applying to same-sex
18
couples.
This article focuses on DOMA's effect on immigration law and
seeks to show that the intersection of DOMA and the INA provides a
forum by which to challenge DOMA's constitutionality. The term
"DOMA + INA" is used throughout the article to refer to the effect
that DOMA has on the INA. The main argument of this article is that
DOMA + INA impermissibly treats two classes of individuals differently under the law, infringes on the fundamental rights of American
citizens, 9 and cannot pass the United States Supreme Court's test for
16

Id. See also HUMAN

RIGHTS WATCH & IMMIGRATION EQUALITY, FAMILY, UNVALUED:

DISCRIMINATION, DENIAL, AND THE FATE OF BINATIONAL SAME-SEX

COUPLES UNDER U.S.

LAW, 150-72 (2006), available at http://www.immigrationequality.org/uploadedfiles/FamilyUnvalued.pdf (describing the immigration rights available to same-sex couples in Australia,
Canada, New Zealand, South Africa, and the United Kingdom).
17 Cynthia M. Reed, When Love, Comity, and Justice ConquerBorders: INS Recognition of
Same-Sex Marriage, 28 COLUM. HUM. RTS. L. REV. 97, 131-32 (1996).

18 1 U.S.C. § 7. Specifically, 1 U.S.C. § 7 reads: "In determining the meaning of any Act of
Congress, or of any ruling, regulation, or interpretation of the various administrative bureaus
and agencies of the United States, the word 'marriage' means only a legal union between one
man and one woman as husband and wife, and the word 'spouse' refers only to a person of the
opposite sex who is a husband or a wife." For a more detailed discussion of DOMA and its
effect, see infra Part I.
19 This article is purposefully narrow in scope. Though it calls for recognition of DOMA's
unconstitutionality, this article does not suggest that DOMA + INA should bring about the
immediate recognition of a constitutional right to gay marriage. Instead, this article argues only
that U.S. citizens, seeking to immigrate their same-sex partner, should be entitled to the same
benefits under the INA to which heterosexual persons are entitled. Specifically, this article
argues that gay American citizens should be able to immigrate their same-sex spouse only if the
marriage was valid where it was entered into and, because gay citizens may not immigrate their
spouses, DOMA + INA is a perfect example of how DOMA is unconstitutional. Whether the
United States should then extend to the immigrating same-sex couple the same marital benefits
that it extends to opposite-sex married couples is another issue and one that is outside the scope
of this article. For a discussion of how immigration law and policy mold the definition of "marriage" and "family," and vice versa, see Nora V. Demleitner, Conference on Marriage, Families,
& Democracy: How Much Do Western Democracies Value Family and Marriage?: Immigration
Law's Conflicted Answers, 32 HOFSTRA L. REV. 273,296 (2003). Demleitner argues that "immigration laws and international prescriptions have shaped the concept of marriage and family in
the United States and other Western Democracies" because such laws determine which mar-
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constitutionality under the Fourteenth Amendment's Equal Protection Clause.2"
Part I of this article provides background information on DOMA,
the INA section that controls spousal immigration, and the intersection of those two federal statutes. Part II explores that intersection in
greater detail, describing how the two statutes function in tandem to
deny gay U.S. citizens equal protection under the law in the realm of
immigration rights. Part III then turns to the plenary power doctrine
and explains its effect on United States Supreme Court 21 cases to date.
More importantly, Part III explains a particular instance in which the
plenary power doctrine would likely not stand in the way of a gay U.S.
citizen's challenge to the constitutionality of DOMA + INA. Finally,
Part IV looks to the Roberts Court and examines how its dynamic
would receive the DOMA + INA challenge advocated in this paper.
The ultimate conclusion espoused herein is that, due to Justice Kennedy's role as the swing vote, the Roberts Court would 1) find that the
equal protection challenge put forth in Section II trumps the plenary
power doctrine and 2) likely rule that DOMA + INA violates the
Equal Protection Clause.
I.

DENYING

SPOUSAL IMMIGRATION

RIGHTS TO OPPOSITE-SEX

COUPLES

U.S. immigration law, as codified in the INA, limits the number
of immigrants who are awarded lawful permanent resident status per
year.2 2 Congress has provided exceptions to those limitations for the
immediate relatives of U.S. citizens.2 3 For example, one INA proviriages and families will be allowed into a country, as well as those that will be excluded or
deported. Id. at 275-76. Demleitner concludes that "the term 'family' should be construed
broadly to allow for different family formations that recognize the essential human need for
close relationships," id. at 310, and her paper can be read to suggest that changes in how the
terms "marriage" and "family" are applied in immigration law would work to change the way
those terms are used by society at large. See id. at 295-96.
20 Cf Amy K.R. Zaske, Note, Love Knows No Borders-The Same-Sex Marriage Debate
and Immigration Laws, 32 WM. MITCHELL L. REv. 625. 638 (2006) (suggesting that DOMA is
open to an equal protection challenge, but not arguing that the statute should be declared
unconstitutional for its effect on the INA).
21 All references to "the United States Supreme Court" are hereinafter referred abbreviated to "the Court."
22 See 8 U.S.C.A. § 1151.
23 Id. § 1151(b).
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sion states that the alien spouse of a U.S. citizen is the citizen's immediate relative, and thus not subject to numerical limitations.2 4
Congress stated that its main purpose for providing immigration
benefits to the immediate relatives of U.S. citizens was to keep families together. 25 By eliminating quota requirements for the close family
members of U.S. citizens, Congress hoped to promote humanitarian
values and family reunification.2 6 In fact, Congress thought that making it easier for families to reunite within the United States would
contribute to the health and well-being of the nation.27
Nothing in the INA explicitly prohibits same-sex couples from
enjoying immigration benefits based on marriage. The long-standing
policy in immigration law is that a marriage is valid in the eyes of the
INA so long as the jurisdiction where it occurred would have considered it valid. 28 By itself, the INA should accept same-sex marriages as
valid so long as those marriages occur in a jurisdiction that recognizes
them as legitimate.29 Court decisions like Adams and legislation like
DOMA, however, deny that result by refusing to recognize the validity of same-sex marriages.
DOMA limits the interpretation of "marriage" and "spouse" in
"any Act of Congress, or of any ruling, regulation, or interpretation of
the various administrative bureaus and agencies of the United
States."30 Specifically, DOMA requires that "marriage" be interpreted as "only a legal union between one man and one woman as
husband and wife" and that "spouse" refers "only to a person of the
opposite sex who is a husband or a wife." 31 DOMA's application to
all federal statutes limits the interpretation of "spouse" as it occurs in
the INA. Thus, DOMA + INA restricts immigration privileges based
on marriage or spousal status to opposite-sex couples and prevents
same-sex couples from obtaining those benefits.32
24 Id.

§ 1151(b)(2)(a)(i).

25 Desiree Alonso, Immigration Sponsorship Rights for Gay and Lesbian Couples: Defining Partnerships,8 CARDOZO WOMEN'S L.J. 207, 213 (2002).

26 Alonso, supra note 25, at 213.
27 Id.
28 THOMAS ALEXANDER ALEINIKOFF, DAVID A MARTIN & HIROSHI MOTOMURA, IMMI-

GRATION AND CITIZENSHIP 302-03 (5th ed. 2003).

29 See generally id.
30 1 U.S.C. § 7.
31 Id.
32 See id.
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Generally, any U.S. citizen married to an alien of the opposite sex
can obtain immigration benefits for his or her alien spouse.33 Yet, no
U.S. citizen married to an alien of the same sex can obtain immigration benefits for his or her spouse because DOMA + INA prevents
federal recognition of that same-sex couple's union as a marriage.3 4
Because DOMA + INA will extend immigration rights based on marriage to opposite-sex couples but deny those rights to same-sex
couples, DOMA + INA denies one class of U.S. citizens the privileges
that it extends to another class. In so doing, DOMA + INA treats one
class of citizens differently under the law, which is forbidden by the
Fourteenth Amendment to the U.S. Constitution.35 Specifically, the
Equal Protection Clause stands in the way of governmentally
endorsed class preferences and, because DOMA + INA violates that
principle, it is unconstitutional.36
II.

DOMA + INA

VIOLATES THE EQUAL PROTECTION CLAUSE

The Fourteenth Amendment to the U.S. Constitution commands
that no state shall "deny any person within its jurisdiction the equal
protection of the laws."3 7 While the Amendment's language seems to
limit its applicability to state actions, the Court has extended its scope
to include actions of the federal government by way of the Fifth
Amendment. 38 The Court has also interpreted the Fourteenth
Amendment's Equal Protection Clause as a protection against government endorsed class preferences. 39 In other words, the Equal Protection Clause functions to prevent the government from making one
class of individuals inferior or superior to another by arbitrary or discriminatory legislation.40
As the Court has noted, most legislation involves classification.4 '
For that reason, the Court does not recognize classification alone as
33 8 U.S.C.A. § 1151(b)(2)(a)(i). There are some statutory limitations on which aliens can
obtain visas, but if those limitations do not apply, then an opposite-sex alien spouse would qualify for immigration privileges, while a same-sex spouse would not.
34 See 1 U.S.C. § 7.
35 U.S. CONST. amend. XIV, § 1.
36 See id. See also infra Part III.
37 U.S. CONST. amend. XIV, § 1.
38 See Weinberger v. Weisenfeld, 420 U.S. 636, 638 (1975).
39 See Jones v. Helms, 452 U.S. 412, 423-24 (1981).
40 Id.
41 See Romer v. Evans, 517 U.S. 620, 631 (1996) ("The Fourteenth Amendment's promise
that no person shall be denied the equal protection of the laws must coexist with the practical
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sufficient grounds on which to conclude that a law violates the Equal
Protection Clause.42 In fact, only those laws that arbitrarily classify a
group of individuals in favor of another group violate the Equal Protection Clause.43 The Court has established three levels of judicial
scrutiny in Equal Protection cases, depending on the type of classification used in the legislation and the nature of the right affected by the
classification; these three levels are: 1) strict scrutiny, 2) intermediate
scrutiny, and 3) rational basis review.4 4
A.

Why DOMA + INA Warrants Strict Scrutiny

A court will use strict scrutiny to analyze any law that disadvantages a suspect class or infringes upon the exercise of a fundamental
right.4 Thus, for the court to review DOMA under strict scrutiny,
DOMA must discriminate against a suspect class or infringe upon a
fundamental right. Fundamental rights are constitutionally protected
rights, such as the freedom of speech.46 A suspect class has three characteristics: 1) a history of discrimination, 2) an immutable characteristic, and 3) a political powerlessness that warrants judicial intervention
necessity that most legislation classifies for one purpose or another, with resulting disadvantage
to various groups or persons.").
42 See id.

43 Clements v. Fashing, 457 U.S. 957, 967 (1982) ("Classification is the essence of all legislation, and only those classifications which are invidious, arbitrary, or irrational offend the Equal
Protection Clause of the Constitution.").
44 See Clark v. Jeter, 486 U.S. 456, 461 (1988). A court subjects to strict scrutiny any law
that disadvantages a suspect class or infringes upon the exercise of a fundamental right. Under
strict scrutiny review, the state whose law is challenged must show that the law serves a compelling state interest and that the discriminatory means employed by the legislation are substantially
related to accomplishing the state's interest. Allyson Albert, Note, IrreconcilableDifferences? A
Constitutional Analysis as to Why the United States Should Follow Canada's Lead and Allow
Same-Sex Marriage, 30 BROOKLYN J. INT'L L. 547, 578 (2005). Laws affecting quasi-suspect
classes receive intermediate scrutiny. Quasi-suspect classifications are based on gender or illegitimacy. Intermediate scrutiny requires the state to prove that its use of a quasi-suspect class
serves important governmental objectives, which are substantially related to the classification.
Jeremy B. Smith, Note, The Flaws of Rational Basis with Bite: Why the Supreme Court Should
Acknowledge its Application of Heightened Scrutiny to Classifications based on Sexual Orientation, 73 FORDHAM L. REV. 2769, 2773 (2005). As with strict scrutiny, the burden of proof in
intermediate scrutiny is on the state to convince the court that its law is constitutional.
45 Clark v. Jeter, 486 U.S. 456, 461 (1988).
46 See generally MILTON RIDVAS KONVITZ, FUNDAMENTAL LIBERTIES OF A FREE PEOPLE:
RELIGION, SPEECH, PRESS, ASSEMBLY (1957).
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to assure its subsequent protection.4 7 If a class fails to meet any of the
three criteria, it is not suspect.48
1.

Under the Current Status of the Law, Gays Do Not Qualify
as a Suspect Class

Historically, courts have been unwilling to recognize gays as a
suspect class.49 While courts do not doubt that gays have suffered a
history of discrimination, they dispute whether the class's members
share an immutable characteristic or are politically powerless. 50 To
date, advocates have had no success convincing federal courts that
being gay is an immutable class characteristic. 51 Courts often find that
being gay is not an immutable characteristic because it is entirely conduct-based. 2 These courts assert that, unlike race and gender, sexual
orientation results from a choice to behave in a particular way, rather
than from having a particular characteristic over which a person has
no conscious control.53 Instead of concluding that a person enters into
sexual relationships with persons of the same sex because that person
is gay, courts reason that a person is gay if he or she engages in sexual
relationships with a person of the same sex.54 With this interpretation
of homosexuality, courts regularly conclude that being gay is not an
immutable characteristic that can support suspect or quasi-suspect
class status in the same way that being a woman or being of a particular ethnic group can, and thus courts deny gays such status.
As with immutability, failure to meet the political powerlessness
requirement is another basis on which courts have been willing to
deny suspect-class status.56 Justice Scalia's dissent in Romer v. Evans5 7
concluded that gays are not politically powerless because they "tend
to reside in disproportionate numbers in certain communities, have
47 High Tech Gays v. Def. Indus. Sec. Clearance Office, 895 F.2d 563, 573 (9th Cir. 1990).
48 See id.
49 See, e.g., Equal. Found. v. City of Cincinnati, 860 F. Supp. 417, 439-40 (S.D. Ohio 1994)
(describing how the controlling precedent refused to extend an immutable class characteristic to
sexual orientation because it is wholly conduct-based).
50 Id. at 436-37.
51 Smith, supra note 44, at 2778.
52 Id. at 2777-78 (summarizing the reasoning several courts have used to conclude that

sexual orientation is entirely behavioral in nature).
53 Albert, supra note 44, at 587-88.
54 Id.
55 See Equal. Found. v. City of Cincinnati, 860 F. Supp. 417, 439-40 (S.D. Ohio 1994).
56 See, e.g., Albert, supra note 44, at 588.
57 517 U.S. 620 (1996).
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high disposable income, and, of course, care about homosexual rights
issues much more ardently than the public at large." 58 Like Justice
Scalia, the Ninth Circuit Court of Appeals has also found that gays are
not politically powerless by pointing to the fact that legislatures have
enacted statutes aimed at protecting gays from discrimination based
on their sexual orientation. 9 According to the Ninth Circuit, because
gays are able to attract legislative attention, they are not politically
powerless.60
Even though the trend in federal courts has been to deny gays
suspect-class status, some scholars suggest that the Court's recent
decisions in gay-rights cases indicate its willingness to extend suspectclass status to homosexuality.61 Those authors read Romer as recognizing "sexual orientation as a self-identifying trait and not just a
means of categorizing a group associated with particular social behavior or social conduct."6 2 Similarly, they point to O'Connor's concurrence in Lawrence v. Texas where she concluded that the legislation
challenged in that case "targeted not just conduct, but 'gay persons as
a class' with ramifications in an array of areas outside the criminal
law."63 Regardless of scholarly premonitions about what the Court
may soon conclude, the current status of the law does not extend suspect-class status to gays. What is more, the wealth of precedent denying gays such status would be difficult to overcome.
2.

Because DOMA + INA Infringes on a Fundamental Right,
Courts Should Give It Strict Scrutiny Review

Laws and regulations that infringe on fundamental rights receive
strict scrutiny review when challenged under the Equal Protection
Clause.6 4 Fundamental rights are protected by the Constitution and
have been described as "fundamental liberties that are implicit in the
concept of ordered liberty, such that neither liberty nor justice would
exist if they were sacrificed."65
Id. at 645-46 (internal citations omitted).
High Tech Gays v. Def. Indus. Sec. Clearance Office, 895 F.2d 563, 574 (9th Cir. 1990).
Id.
61 Smith, supra note 44, at 2781.
62 Id. at 2782.
63 Id. at 2784 (quoting Lawrence v. Texas, 539 U.S. 558, 583-84 (2003) (O'Connor, J.,
concurring)).
64 See Bowers v. Hardwick, 478 U.S. 186, 191 (1986) (explaining how a constitutional challenge asserting violation of fundamental rights receives "heightened judicial scrutiny").
65 Id. at 191-92 (quoted authority omitted).
58
59
60
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The Court has routinely concluded that the decision to marry is
protected by the right to privacy founded in the Fourteenth Amendment's Due Process liberty provision.66 In Loving v. Virginia,6 7 the
Court overturned an anti-miscegenation statute by relying on the proposition that "[m]arriage is one of the 'basic civil rights of man,' fundamental to our very existence and survival."68 The Loving Court
concluded that anti-miscegenation statutes were an unjustified government interference with a person's freedom to make decisions
regarding marriage-a liberty protected by the Fourteenth
Amendment.69
Later, in 1978, the Court held unconstitutional a Wisconsin statute that required a certain class of individuals to obtain a court order
before the State would allow them to marry. v In Zablocki v.
Redhail,71 the Court found that an individual's right to privacy protected his or her decision to marry.72 The Court reasoned that, while
the government is not entirely prohibited from regulating marriage, its
regulations must not significantly interfere with a person's decision to
enter into the marital relationship.7 3 The Court reiterated, in 1992,
that the right to privacy gave constitutional protection to personal
decisions related to marriage.7 4 In addition, as recently as 2003, the
Court described the right to privacy as a fundamental right that protects the right to freely choose who one wants to marry. 5
Because the Constitution protects personal decisions related to
marriage, the right to make those decisions without unjustified government intrusion is a fundamental right. 76 For that reason, any law
that impinges upon a person's freedom to make decisions related to
marriage should be subject to strict scrutiny review when challenged
66 See Zablocki v. Redhail, 434 U.S. 374, 384-85 (1978) (summarizing the holdings of several cases in which the Court found that the right to marry is protected by the Fourteenth
Amendment).
67 388 U.S. 1 (1967).
68 Id. at 12 (quoting Skinner v. Oklahoma, 316 U.S. 535 (1942)).
69 Id.
70 Zablocki v. Redhail, 434 U.S. 374, 377 (1978).

71 434 U.S. 374.
72 Id.

73
74
75
76

at 386.

Id. at 386-87.
Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 851 (1992).
See Lawrence v. Texas, 539 U.S. 558, 573-74 (2003).
See Loving v. Virginia, 388 U.S. 1, 12 (1967).
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on Equal Protection grounds.77 DOMA + INA's practical effect is to
prevent gays from obtaining spousal immigration benefits by defining
the terms "marriage" and "spouse," as they occur in the INA, so that
they never apply to same-sex couples.7" In other words, the federal
government is taking the freedom to make decisions related to marriage away from same-sex couples by preventing the government from
ever seeing those couples as married.79 No matter what a same-sex
couple may choose with regard to marriage, DOMA + INA prevents
the federal government from extending that couple spousal immigration benefits, and thus it interferes with gays' fundamental right to
marry. 0
In addition, DOMA + INA makes it impossible for same-sex families to enjoy spousal immigration benefits.8t If a U.S. citizen marries
a same-sex alien, that family will have significant difficulty living in
the United States because the alien spouse will face the challenge of
finding some way to immigrate to the United States other than by way
of marital benefits.8 2 DOMA + INA effectively forces separation and
estrangement on same-sex couples in which one of the parties is an
alien.8 3 Thus, instead of being free to marry and live with a same-sex
alien in the United States, a gay U.S. citizen must choose between his
country and his partner.8 4 A U.S. citizen who seeks to immigrate his
or her same-sex spouse will not be allowed to do so because DOMA
denies "spouse," as it occurs in the INA, from referring to a person of
the same sex. For those reasons, DOMA + INA interferes with the
fundamental right to marry of U.S. citizens who want to marry a
77 See Bowers v. Hardwick, 478 U.S. 186, 191-92 (1986) (potential violations of fundamental rights receive heightened scrutiny when facing constitutional attack).
78 See 1 U.S.C. § 7: SAME-SEX MARRIAGE: THE MORAL AND LEGAL DEBATE 16 (Robert
M. Baird & Stuart E. Rosenbaum eds., 2d ed. 2004).
79 See Justin L. Haines, Fear of the Queer Marriage: The Nexus of Transsexual Marriages
and U.S. Immigration Law, 9 N.Y. CITY L. REV. 209, 218-19 (2005) ("The legislative history of
DOMA is filled with open contempt and disdain for the gay community, gay legal organizations,
and the queer quest for equality.").
80 Id.; but see Charles E. Mauney, Jr., Landmark Decision or Limited Precedent: Does
Lawrence v. Texas Require Recognition of a Fundamental Right to Same-Sex Marriage?, 35
CuMB. L. REV. 147, 165 (2005).
81 See supra Part I.
82 See Alonso, supra note 25, at 215-17 (discussing alternative approaches for same-sex
couples).
83 Blythe Wygonik, Comment, Refocus on the Family: Exploring the Complications in
Granting the Family Immigration Benefit to Gay and Lesbian United States Citizens, 45 SANTA
CLARA

L.

REV.

493, 518 (2005).

84 Id. at 518, 528-29.
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same-sex alien. As an act of the federal government that interferes
with the fundamental rights of U.S. citizens, DOMA should be subject
to strict scrutiny in an equal protection challenge 5 and DOMA + INA
is a good forum in which to raise that challenge.
B.

DOMA + INA Fails Both Strict Scrutiny and Rational Basis
Review

Under strict scrutiny, the government must prove that its
infringement upon a person's fundamental right has been "narrowly
tailored to serve a compelling [governmental] interest." 6 To prove a
compelling interest, the government must offer "an 'exceedingly persuasive justification' for the law."8 7 When facing rational basis review,
the challenger must show that the statute bears no rational relationship to any legitimate government interest.88
Under rational basis review, a law violates the Equal Protection
Clause if it involves a classification that is not reasonably related to its
purpose or is unnecessary to accomplish its ends.8 9 Some constitutional law scholars have suggested that the Court has recently developed a stronger kind of rational basis review than the traditional,
highly deferential standard discussed above. 9° Such authors call the
standard "rational basis review with bite," because it is a stricter standard of rational basis review than its predecessor. 9 Courts have
applied rational basis review with bite to cases when the classification
at issue was not susceptible to strict or intermediate scrutiny, but nevertheless "inappropriately discriminated against a particular minority
and the government's asserted interests had no rational relationship to
that discrimination." 92 Justice O'Connor's concurrence in Lawrence v.
85 See Bowers v. Hardwick, 478 U.S. 186, 191-92 (1986) (reviewing rights that qualify for
strict scrutiny review) see also Loving v. Virginia, 388 U.S. 1. 12 (1967) (affirming that the right
to marry is a fundamental right).
86 Lawrence v. Texas, 539 U.S. 558, 595 (2003).
87 Albert, supra note 44, at 591 (quoting United States v. Virginia, 518 U.S. 515, 531
(1996)).
88 Id. at 579.
89 See Romer, 517 U.S. 620, at 631 ("We have attempted to reconcile the principle with the
reality by stating that, if a law neither burdens a fundamental right nor targets a suspect class, we
will uphold the legislative classification so long as it bears a rational relation to some legitimate
end.").
90 KATHLEEN M. SULLIVAN & GERALD GUNTHER, CONSTITUTIONAL LAW 654-55 (15th ed.
2004).
91 Id.
92 Smith, supra note 44. at 2774.
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Texas 9 3 expresses this stronger version of rational basis review. 94 She

explained that the Court is "most likely to apply rational basis review
to hold a law unconstitutional under the Equal Protection Clause
where ... the challenged legislation inhibits personal relationships." 95
Using either strict scrutiny or rational basis review with bite, the
Court should find that DOMA + INA violates the Equal Protection
Clause.
As shown above, DOMA + INA violates gay U.S. citizens' fundamental right to marry because it effectively prevents citizens from
marrying same-sex aliens if the couple wishes to remain in the United
States.96 DOMA and the INA are separate federal statutes passed at
different times with different legislative intentions, and thus they
serve different state interests. 97 Congress has not expressed the state
interests that DOMA + INA may serve. On the other hand, Congress
has expressly indicated the state interests that DOMA was intended
to serve.9 8 Because DOMA acts on the INA to deny gay U.S. citizens
a fundamental right, the state interests purportedly served by DOMA
are the relevant interests to consider when analyzing a DOMA + INA
constitutional challenge.
When it passed DOMA, the U.S. Congress declared that the act
fulfills the following state interests: "1) defending and nurturing the
institution of traditional, heterosexual marriage; 2) defending traditional notions of morality; ... and [(3)] preserving scarce governmental resources." 99 While the Court has yet to consider whether
Congress's stated interests for DOMA are compelling, legitimate, or
rationally related to the Act, the Massachusetts Supreme Court
93 539 U.S. 558 (2003).
94 Id. at 580 (O'Connor, J., concurring).
95 Id.
96 See supra Part II.A.2.
97 The INA is codified in Title 8 of the United States Code and has been cobbled together
by a number of different legislative enactments. It is generally understood that one of the INA's
main purposes is family reunification. See Brian McGloin, Comment, Diverse Families with Parallel Needs: A Proposalfor Same-Sex Immigration Benefits, 30 CAL. W. INT'L L.J. 159, 164-65
(1999). DOMA was passed in 1996. The state interests that it was purportedly meant to serve
are listed at H.R. Rep. No. 104-664, at 12 (1996), and discussed infra.
98 See H.R. Rep. No. 104-664, at 12.
99 Kevin H. Lewis, Note, Equal Protection After Romer v. Evans: Implications for the
Defense of Marriage Act and Other Laws, 49 HASTrINGs L.J. 175, 205 (1997) (quoting H.R. Rep.
No. 104-664, at 12). Lewis excluded interest number three (protecting state sovereignty)
because that interest applies to Section 2 of DOMA, which was inapposite. Likewise, Section 2
is inapplicable here and will not be discussed. For more information on this, see id. at 205 n.188.
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denied that similar state interests were rationally related to a Massachusetts law that prohibited same-sex marriage."' 0 In Goodridge v.
Department of Public Health,"° ' the State claimed that prohibiting
same-sex marriage served the following state interests: "(1) providing
a 'favorable setting for procreation'; (2) ensuring the optimal setting
for child rearing, which the department defines as 'a two-parent family
with one parent of each sex'; and (3) preserving scarce State and private financial resources." ' 2 Utilizing a rational basis review analysis,
10 3
the court rejected each of these justifications.
First, the court found that the ability to procreate was not a prerequisite to marriage; in fact, Massachusetts law does not prevent
those persons without any intent or ability to have children from being
married. 0 4 Dispensing with the second interest, the court observed
that the State was unable to produce any evidence to support its conclusion that the best interests of a child were served by being raised by
two-parent opposite-sex couples."0 5 Finally, the State claimed that the
parties in same-sex couples were often in better financial positions
than the parties in opposite-sex couples. Because of the parties' financial independence, the State argued, same-sex couples were not in
need of State assistance in the same way that opposite-sex couples
were.10 6 The court dismissed that claim, explaining that married
couples were eligible for State benefits regardless of their financial
10 7
dependence upon one another.
The Court's analysis of the interests served by DOMA, as proffered by Congress, should reach similar conclusions as those made by
the Goodridge court.'0 8 The first interest-defending and nurturing
the institution of traditional, heterosexual marriage-rests on the
assumption that marriage "is not founded on romantic love between
100 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 959-68 (Mass. 2003).
101 798 N.E.2d 941.

961.
961-64.
104
961.
105
962-64; for a contrary position, see Jeff Jordan, Contra Same-Sex Marriage, in
SAME-SEX MARRIAGE, supra note 78, at 163, 169 ("Homosexual relationships do not, indeed
cannot, provide the vital goods to society that heterosexual ones provide .... Moreover, consisting of the same sex, it is far from clear that homosexual couples can provide the gender-differentiated parenting important for human development.").
106 Goodridge, 798 N.E.2d at 963-64.
107 Id.
108 See Lewis, supra note 99, at 205-14.
102
103

Id.
Id.
Id.
Id.

at
at
at
at
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the two persons involved, but rather is founded on the idea that only
one man and one woman can create a child."'0 9 That assumption
transforms "defending and nurturing the institution of traditional, heterosexual marriage" into "providing a favorable setting for procreation." The Goodridge court rejected that interest because even those
who are unable to procreate are still allowed to marry.1 For similar
reasons, the Court should likewise reject Congress's first expressed
interest; limiting marriage to only those citizens that are able to procreate is not a legitimate government interest.
The second interest-defending traditional notions of moralityis limited by the fact that gay marriage is not universally seen as
immoral.1 1' Throughout history, different cultures have embraced
homosexuality and some have allowed gay marriage."1 2 In ancient
Greece, same-sex relationships were seen as related to democracy and
military valor, and historical evidence shows that formal same-sex
unions occurred. 3 Researchers have also found evidence that samesex marriages were performed in the Christian church of sixteenth
century Europe. 14 The evidence that cultures have historically recognized and performed same-sex marriages, along with the fact that five
nations currently recognize same-sex marriage, weakens the claim that
prohibiting the federal government from recognizing same-sex mar15
riages will advance traditional notions of morality.'
The argument that DOMA serves the public interest by defending traditional notions of marriage and traditional notions of morality
assumes that marriage is both traditional and moral only when it is
between a man and a woman.' 16 That argument is flawed for its
assumption." 7 To say that traditional marriage is moral merely
109
110
III
112
113
114

Id. at 206.
Goodridge, 798 N.E.2d at 962.
Lewis, supra note 99, at 209-10.
Id.
Id.
Id.

115 Equal Marriage

for Same-Sex Couples, Marriage Equality in Our World, http://

www.samesexmarriage.ca/equality/world.html
(last visited Jan. 11, 2008) (listing Belgium,
Canada, the Netherlands, South Africa, and Spain as five nations that currently permit same-sex
marriages). See also About.com, Where is Gay Marriage Legal?, http://gaylife.about.com/od/
samesexmarriage/a/legalgaymarriag.htm (last visited Jan. 11, 2008).
116 See Jordan, supra note 105, at 163.
117 Neil Miller, E.J. GraffAsks What Marriageis For, UU WORLD, Mar./Apr. 1999, available at http://www.uuworld.org/lifelarticles/24266.shtml; see also E.J. GRAFF, WHAT IS MARRIAGE
FOR? (2d ed. 2004).
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because it is between a man and a woman misses the point that various societies and cultures have found diverse moral justifications for
marriage. 118 In fact, different societies and cultures have, at various
times, ascribed the term "marriage" to different social arrangements
with different archetypes." 9 For the early Romans, the purpose of
marriage and its moral justification was the proliferation of the
Roman culture and its power.12 0 Male Roman citizens who chose not
to marry were considered disgusting for their assault on Roman 12tradi1
tion and morality, regardless of their reasons for not marrying.
Like the Romans, early Jewish culture saw marriage as a way to
proliferate its society. 122 Unlike the Romans, though, a proper Jewish
marriage required offspring.123 If a Jewish wife failed to provide her
husband with children after ten years, he was required to obtain an
injunction and marry another woman in pursuit of the next generation. 124 This practice of subsequent marriages offended Roman culture at the time, because Roman marriage was nominally
monogamous and polygamy was considered immoral. 2 ' For the
Romans, a polygamous Jewish marriage violated tradition and morality, even though Jews would have viewed that very same marriage as
26
both traditional and moral.1
When Christianity arrived on the scene, its idea of marriage flew
in the face of both Roman and Jewish moral tradition. 27 Romans and
Jews both used the institution of marriage as a way to further their
societies, requiring everyone to get married and making procreation a
social duty. 21 Christianity, on the other hand, incorporated celibacy,
thus demanding personal freedom from Roman and Jewish societies'
obligations. 29 To Romans and Jews, celibacy was against the grain of
traditional marriage and immoral because it did not serve to propa118 See Demleitner, supra note 19, at 273 ("The terms 'family' and 'marriage' are culturally
based concepts, shaped through a variety of experiences, including cultural and legal."): Miller,
supra note 117.
119 GRAFF, supra note 117.
120 Id. at 56.
121 Id.
122 Id.at 57.
123 Id.
124 Id.
125
126
127
128
129

GRAFF, supra note 117, at 57.
See id.

Id.
Id.
Id_
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gate society; in fact, Romans and Jews both saw Christianity's insistence on celibacy and incorporation of the practice into the social
mores as "a defiant rebellion against marriage. "3'
While the initial conflict that arose between the Romans, Jews,
and Christians over what could properly be considered a moral justification for marriage is a good demonstration of how the term "mar1 31
riage" has enjoyed a fluid definition, it is not the only such conflict.
Starting around the time of the Protestant Reformation, nation states
began adopting the definition of marriage that was then associated
with each nation's dominant religion. 132 For example, Christian states
began sanctioning Christian marriage, while other states with different
33
religious affiliations developed different conceptions of marriage.
Because national laws became the forum by which marriage was regulated, what became known as the "traditional marriage" in one nation
depended upon that nation's dominant religion. 34 Subsequent
attempts to imbue marriage with new concepts or practices always
drew fire from critics who argued that introducing such novel ideas
would run afoul of "traditional marriage."' 35 Nonetheless, despite
arguments by those opposed to changing the definition of marriage,
cultural shifts and changes in conceptions of moral values have always
resulted in a changed understanding of what comprises "traditional"
and "moral" marriage. 3 6
Take, for example, the notion of divorce. Initially, in nations supporting the Christian notion of marriage, divorce was seen as
130 Id. The idea that procreation defines and justifies marriage continues to be advocated
by opponents to gay marriage. See, e.g., The MarriageAmendment, in SAME-SEX MARRIAGE,

supra note 78, at 189, 192 ("Marriage and family law is, above all, about children. Same-sex
couples cannot from their sexual acts procreate children. Gay activists contend that that only
makes their circumstance identical with that of a marriage in which the woman is beyond the
childbearing years. But that, too, is not true. A marriage between an older man and woman
does not contradict the definition of marriage as a union between a man and a woman."). But
see Andrew Sullivan, Virtually Normal, in SAME-SEX MARRIAGE, supra note 78, at 205, 205-06

("The heterosexuality of marriage is intrinsic only if it is understood to be intrinsically procreative; but that definition has long been abandoned in Western society. No civil marriage license is
granted on the condition that the couple bears children: and the marriage is no less legal and no
less defensible if it remains childless.").
131 GRAFF, supra note 117, at 250.

132 Miller, supra note 117.
133 See id.
134 See id.
135 GRAFF, supra note 117. at 250.

136 Miller, supra note 117.
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immoral.'3 7 To incorporate divorce into marriage-to allow those
who were divorced to remarry-went against the very definition of
marriage. 138 Over time, though, divorce became ever more common
in those nations and the definition of marriage came to reflect that
change.139 Divorce no longer meant that the divorced individuals
could not remarry; instead, a marriage subsequent to divorce began to
enjoy the same moral ground as a marriage that preceded it.14 °
Throughout the period in which divorce was working its way into the
definition of marriage, critics argued that marriage could not and
should not change to incorporate the practice.' 4 1 The language used
to combat the new occurrence of divorce was "the same language
used, variously, against any proposed change in the marriage rules,
whether granting married women the right to own property, legalizing
contraception, allowing interracial marriage, or condoning same-sex
marriage."' 4 2
The proper conclusion to draw from the fact that "marriage" has
always enjoyed a fluid definition and a varying moral justification is
that the defense of "traditional marriage" or "traditional morality"
cannot serve as sufficient grounds to deny same-sex couples their fundamental right to marry.14 3 In fact, "traditional marriage" and "traditional morality" are vapid concepts that do not properly refer to one
137 GRAFF, supra note 117, at 231.
138 Id. at 231-32.

139 Id. at 232-41 (discussing the history of divorce and its incorporation into Christian
societies).
140 Id. at 232-41.
141 Id. at 239.
142 Id.
143 Miller, supra note 117. The concept of a fluid definition bending and changing with the
cultural will so as to include gays is not limited solely to "marriage." Similarly, the definition of
"soldier" has changed over time, variously including and excluding gays. While early Greek
society tolerated gay soldiers, many modem nations forbid gays from serving in their military. In
America, current law prohibits openly gay soldiers from military service, but many military personnel have begun to argue that the policy should change. Peter Spiegel & Joel Rubin, Tune is
Changing on Gays in Military, L.A. TIMES, Aug. 9, 2007, at Al, available at 2007 WLNR
15318693. Former military officers have noted a cultural shift among America's youth amounting to a "generational shift within the military" indicating that "a new generation of service
members ... is more willing to serve with openly gay recruits." Id. In fact, recent polls indicate
that "[p]ublic tolerance for gay rights has reached an all time high." Linda Douglass, Don't Ask,
They'll Tell, NATIONAL JOURNAL, Aug. 9, 2007, available at http://news.nationaljournal.com/articles/070809njl.htm. That cultural change is influencing government officials, as well, with many
prominent officials and politicians arguing that the time has come for America to allow openly
gay service personnel. Id.; see also Spiegel & Rubin, supra. As with the malleable definition of
"marriage," the varying definition of "soldier" is further demonstration of how cultural change
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singular ideology, and thus can provide neither anchor nor buttress to
the argument that the state has a legitimate interest in defending
them. 1 " In many ways, DOMA is much like anti-miscegenation statutes that existed earlier in U.S. history. 4 5 The Court declared that
laws prohibiting interracial marriage were unconstitutional in Loving
v. Virginia."' Advocates of those statutes claimed that preventing
interracial marriage was necessary to protect against the destruction
of traditional morality and to ensure that white society was not diminished. 47 In Loving, the court found those arguments unconvincing
and ruled that such statutes served no purpose other than irrational
discrimination. 14 8 Congress's assertion that refusing to recognize
same-sex marriage is necessary to protect traditional morality and to
respect the institution of traditional, heterosexual marriage sounds
remarkably similar to the arguments adduced to sustain anti-miscegenation laws.149 Thus, like the Goodridge court, the Court should find
that defending traditional notions of marriage and morality are not
sufficient state interests to support denying gays their fundamental
right to marry.
Striking down DOMA + INA does not create a right to same-sex
marriage.150 Instead, it merely gives same-sex couples the opportunity
to pursue spousal immigration benefits so long as the couple was married in a jurisdiction that recognizes same-sex marriages as valid.
There are currently only five foreign countries that have legalized
same-sex marriage: Belgium, Canada, the Netherlands, South Africa,
can infuse new meaning into a term, thereby vacating the argument that defending "traditional"
notions can serve a legitimate state interest.
144 See generally Lawrence v. Texas, 539 U.S. 558, 571, 572 (2003) (calling "the historical
grounds relied upon in Bowers" doubtful "and, at the very least,... overstated" and recognizing
that "[h]istory and tradition are the starting point but not in all cases the ending point of the"
constitutional analysis); Miller, supra note 117 ("[T]he history of marriage is the history of
debate and change and disagreement."). See also Daniel Maguire, The Morality of Homosexual
Marriage, in SAME-SEX MARRIAGE, supra note 78, at 147, 152 (arguing that marriage should be
understood as "the highest form of interpersonal commitment and friendship achievable
between sexually attracted persons" and that "[niothing in that definition requires that the sexually attracted persons who are conjoined in committed, conjugal friendship must be
heterosexual").
145 Lewis, supra note 99, at 178.
146 Loving v. Virginia, 388 U.S. 1, 12 (1967).
147 Lewis, supra note 99, at 208.
148 Loving, 388 U.S. at 12.
149 Lewis, supra note 99, at 211.
150 See supra note 19.
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and Spain.'5 1 Only one state, Massachusetts, recognizes gay marriage
and it limits that recognition to only those marriages between state
residents.15 2 To suggest that striking down DOMA + INA would
overly burden federal resources overestimates the demand for samesex spousal immigration benefits.
In the year after the Spanish government recognized a right to
same-sex marriage, the number of same-sex marriages amounted to
only 0.6 percent of the total number of marriages conducted in Spain
that year. 5 3 The low numbers of same-sex marriage in Spain reflect
the trend in other jurisdictions that have recognized gays' right to
marry.'5 4 In Massachusetts, for example, the number of same-sex
marriages from 2004 to 2005-the first year same-sex marriage was
available-was less than seventeen percent of the total number of
marriages in the state. 155 Even in foreign jurisdictions that allow
same-sex couples to enter into civil unions rather than marriages, the
numbers are low when compared to the total number of marriages in
those jurisdictions.15 6 Those statistics indicate that the number of individuals taking advantage of same-sex marriage, or its civil equivalent,
is low in comparison to the number of individuals entering oppositesex marriages. Thus, the number of individuals who may be eligible
for same-sex spousal immigration benefits is small in comparison to
the number of opposite-sex couples who may qualify.' 57
If same-sex spouses were granted immigration rights, the government would not necessarily be required to extend other marriage benEqual Marriage, supra note 115.
Zaske, supra note 20, at 635.
153 Same-Sex Marriage Flounders, Zenit.org, Jun. 24, 2006, http://www.zenit.org/article16402?l=English (out of 209,125 marriages, only 1,275 of them were between persons of the
same sex).
154 Maggie Gallagher & Joshua K. Baker, Demand for Same-Sex Marriage: Evidence from
the United States, Canada,and Europe, 3 iMAPP POL'Y BRIEF 2. Apr. 26, 2006, available at http:/
/www.marriagedebate.com/pb.php (The Netherlands: 8,127 same-sex marriages from 2001-05;
Belgium: 3,912 same-sex marriages from 2003-04).
155 See William Lee Adams, Stats: Gay to Wed, NEWSWEEK, May 23, 2006 (6,142 same-sex
marriages compared to 37,014 marriages including same- and opposite-sex couples).
156 Same-Sex Marriage Flounders, supra note 153 (Norway had 1,293 couples enter samesex unions from 1993 to 2001, while it logged 196,000 opposite-sex marriages. Sweden tallied
1,526 same-sex unions from 1995-2002; in that same period, 280,000 opposite-sex couples
married).
157 In the numbers quoted above, the studies did not break down the number of marriages
involving U.S. citizens and aliens. Even if it is assumed that all the marriages were between U.S.
citizens and aliens, the number of same-sex marriages is paltry in comparison to the number of
opposite-sex marriages.
151

152
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efits to them, and thus the only governmental resources that would be
taxed by extending immigration benefits to same-sex couples would
be those related to immigration. Merely allowing same-sex spouses
access to immigration benefits would not place a burden on scarce
governmental resources due to the small number of spouses that
would be eligible for the benefits and the narrow area of government
affected by the benefits. Thus, to claim that awarding spousal immigration benefits to same-sex couples would imperil scarce government
resources is neither a compelling nor legitimate state interest.
Even if the government were required to extend marital benefits
to same-sex spouses subsequent to their immigration, preserving
scarce governmental resources would still fail to constitute a legitimate government interest justifying DOMA. No estimates have been
made to approximate the cost of extending spousal immigration benefits to same-sex couples, but evidence suggests that the cost would be
nominal.""8 First, the number of same-sex spouses eligible for immigration benefits is low. 159 Second, any cost that might be incurred by
extending marital benefits to same-sex spouses subsequent to immigration would likely be offset in other ways. 160 For example, individuals in same-sex couples do not currently have to declare their partner's
income when applying for benefits under federal programs because
only married people must so declare. 61 Without being required to
declare their partner's income, individuals in a same-sex couple can
obtain more federal benefits than if they were married because they
appear in a lower income bracket. 62 The relatively small cost associated with extending marital benefits to same-sex spouses subsequent
to their immigration could be made up, for example, through the
denial of federal benefits for which members of same-sex couples
would otherwise be eligible. 163 Thus, like defending traditional
notions of marriage and morality, the government's stated interest in
preserving scarce resources is a baseless defense to DOMA + INA's
constitutionality.
Because each of DOMA's enumerated interests are neither compelling nor legitimate, DOMA + INA would fail a constitutional chal158 See Lewis, supra note 99, at 212.
159 See notes 153-157 and accompanying text.
160 Lewis, supra note 99, at 213.
161 Id.
162 Id.
163 See id.
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lenge. Under strict scrutiny, DOMA + INA would fail because it
infringes on a constitutional right and does not serve a compelling
government interest. Upon rational basis review, DOMA + INA
would fail because it does not serve even a legitimate government
interest. Though DOMA + INA might be unconstitutional, the Court
must be convinced that Congress's plenary power over immigration is
not controlling. If the plenary power doctrine controls its decision,
the Court can64 easily avoid deciding DOMA + INA's
constitutionality.1
III.

CONGRESS'S PLENARY POWER OVER IMMIGRATION MATiTERS

For several years, the Court has shown a willingness to defer to
Congressional decisions in immigration matters. 165 That deference has
served to undercut many constitutional challenges to both legislative
and executive policies that appear facially unconstitutional.1 66 Recent
Court decisions, however, suggest that the Court is moving away from
strict deference to Congress's decisions in immigration.167
A.

A History of Deference

Judicial deference to Congressional decisions in immigration matters is historically rooted in the 1889 Court decision Chae Chan Ping
v. United States. 168 In that case, the Court noted two sources that
serve as the fount of Congress's power to control immigration: the
federal government's power over its foreign policy and its national
sovereignty. 69 The Court wrote that the Constitution gave the federal
government exclusive control over all dealings with foreign powers,
and thus endowed it with the power to control immigration. 17 Also,
the Court reasoned that if the United States were not able to control
entry into its borders it would be subject to a foreign power, which is a
direct violation of national sovereignty. 17 From those two premises,
the Court concluded that the other branches of government were in a
better position to make decisions related to immigration matters and
164 See infra Part IV.A.

infra Part IV.A.
infra Part IV.A.
infra Part IV.B.
U.S. 581 (1889).
Id. at 603-04.
Id. at 604.

See
See
167 See
168 130

165

166

169
170

171 Id.
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should, therefore, give great deference to those
that the judiciary
72
decisions.

In the years following Chae Chan Ping, the Court applied the
case's reasoning to several other immigration cases and used Congress's plenary power in the area as justification for denying aliens
some constitutional protections that otherwise apply to U.S. citizens.7 3 In 1892, Congress passed a law that required all non-citizen
Chinese laborers to obtain certificates of residence. 174 Under the law,
a Chinese laborer without such a certificate could obtain one if he or
she could produce at least one white witness to testify that the laborer
was a lawful resident at the time the 1892 Act became law. 75 Any
176
laborer without a certificate when the act passed was deportable.
When three Chinese laborers were found deportable for not having
of
certificates and not producing a white witness to support their claim
177
permanent residency, they challenged the law's constitutionality.
Denying that the law was unconstitutional, the Court deferred to
Congress's broad power over immigration.7 After reviewing Chae
Chan Ping, the Court explained that Congress's plenary power would
have allowed an even more stringent law, such as one calling for the
deportation of all uncertified Chinese laborers without providing
them a trial or hearing. 179 The Court wrote that "the judicial department cannot properly express an opinion upon the wisdom, the policy
or the justice of the measures enacted by Congress in the exercise of
the powers confided to it by the Constitution over [immigration]."' 8 °
The Court continued its deference to Congress's plenary power
into the twentieth century beginning with United States ex rel. Knauff
v. Shaughnessy. 8 ' In 1948, Knauff sought to enter the United States
as the alien wife of an American citizen, but the Attorney General's
office found that she was permanently excludable for security rea9.03 (rev. ed. 2005).
173 Debra L. Satinoff, Sex-Based Discrimination in the U.S. Immigration Law: The High
Court's Lost Opportunity to Bridge the Gap Between What We Say and What We Do, 47 AM. U.
L. REV. 1353, 1364-65 (1998).
174 Fong Yue Ting v. United States, 149 U.S. 698, 752-53 (1893).
175 Id.
172 CHARLES GORDON ET AL., IMMIGRATION LAW AND PROCEDURE §

176 Id.
177 Id. at 731.

178 See id. at 724.
179 Id. at 728.

180 Fong Yue Ting, 149 U.S. at 731.
181 338 U.S. 537 (1950).
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The reasons for her exclusion were never divulged, and
Knauff brought suit alleging that the Attorney General's power to
exclude her without a hearing or explanation was an unconstitutional
denial of due process.1 3 The Court disagreed, relying on the plenary
power doctrine."84 It wrote that whatever hearing Congress saw fit to
offer an alien was due process, even if Congress offered no hearing at
t85
all.
Shortly after Knauff, in Harisiades v. Shaughnessy,186 the Court
denied the petitioners' argument that a law allowing for the deportation of Communist Party members had violated a variety of their constitutional rights.187 In 1940, Congress passed a law allowing for the
deportation of any alien who had at any time been a member of the
Communist Party.'
The petitioners in Harisiadeswere U.S. permanent residents and former members of the Communist Party. 8 9 They
alleged that the 1940 law violated their Due Process, First Amendment, and ex post facto rights under the U.S. Constitution.' 90
Although the Court did not explicitly call upon Congress's plenary
power, the doctrine obviously guided the Court's decision. Rejecting
the petitioners' Due Process claim, the Court wrote that "[r]eform in
this field must be entrusted to the branches of the Government in
control of our international relations and treaty-making powers."191
By deferring to the other branches of government because the case
involved immigration matters, the Court showed that it was succumbing to the plenary power doctrine rather than addressing the
petitioners' constitutional argument. 92
Likewise, in Fiallo v. Bell, 193 the Court denied a constitutional
attack on INA provisions that extended immigration benefits to the
illegitimate alien children of U.S. citizen mothers but not to the same
182 Id. at 539-40.
183 Id. at 542.
184 Id. at 544.
185 Id.

186 342 U.S. 580 (1952).
187 Id. at 595-96.
188 Alien Registration Act, 8 U.S.C. § 1182.
189 Harisiades,342 U.S. at 581-82.
190 Id. at 584.
191 Id. at 591.
192 See id.

193 430 U.S. 787 (1977).

2008]

THE UNCONSTITUTIONALITY OF

DOMA + INA

children of U.S. citizen fathers. 194 Among other constitutional issues,
the appellants in that case argued that the statute violated the Equal
Protection Clause.1 95 The Court denied the appropriateness of the
appellants' constitutional attacks.'96 While the Court recognized that
the challenged provisions had a discriminatory effect against U.S. citizen fathers, it was unwilling to overturn a congressional decision that
"remain[ed] 'solely for the responsibility of the Congress and wholly
outside the power of this Court to control." 97 In other words, the
Court noted that the INA provisions were constitutionally infirm but
chose not to overturn them because of the plenary power doctrine.' 9
Those five cases are merely a sampling of the Court's reliance on
the plenary power doctrine to avoid addressing the constitutionality of
issues concerning immigration matters. As recently as 1999, the Court
continued to defer to Congress's seemingly limitless power in the
immigration arena. 99 Thus, for over one hundred years the Court has
avoided constitutional challenges to immigration laws by relying on
the plenary power doctrine. Nonetheless, some modern Court decisionm indicate that judicial deference to the plenary power in immigration matters is weakening.2 °°
B.

Judicial Deference to the Plenary Power Has Weakened

2 °1 the Court found
In Landon v. Plasencia,
that a permanent resident alien should be allowed to avail herself of procedural due process
protections.2 2 In 1975, Plasencia went with her husband to Mexico,
where she agreed to transport several aliens to the United States.2 3
During the return to the United States, an INS officer searched
Plasencia's car and discovered the illegal aliens. 204 An Immigration
Law Judge conducted an exclusion hearing and held that Plasencia
194 Id. at 800.
195 Id. at 791.

Id. at 798-99.
Id. at 799 (quoting Harisiades, 342 U.S. at 597 (Frankfurter, J., concurring)).
198 See id.
199 Victor C. Romero, On Elidn and Aliens: A PoliticalSolution to the Plenary Power Problein, 4 N.Y.U. J. LEGIS. & PUB. POL'Y 343, 360 (2000-2001) (discussing Reno v. Am.-Arab AntiDiscrimination Comm., 525 U.S. 471 (1999)).
200 Id. at 356; Peter J. Spiro, Explaining the End of the Plenary Power, 16 GEO. IMMIOR.
L.J. 339, 339 (2002).
201 459 U.S. 21 (1982).
202 Id. at 32.
203 Id.
196
197

204

Id.
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had violated the INA and was therefore excludable and deportable.0 5
Plasencia argued, however, that she should have been able to present
her case at a deportation hearing, where she would have been entitled
to greater procedural protections and substantive rights, and because
she was not allowed a deportation hearing, she had been denied her
due process rights. °6
While the Court cited several of the plenary power cases discussed above, it did not use that doctrine to decide the case.20 7
Instead, the Court considered Plasencia's constitutional argument and
agreed that she should be granted due process protection. 20 8 Because
the Court was willing to hear the merits of Plasencia's constitutional
argument and not sidestep the issue by way of deference to the plenary power doctrine, Landon suggests that the Court is willing to hear
constitutional challenges to both executive and legislative immigration
law decisions.20 9
Like Landon, the Court's decision in Nguyen v. INS 210 supports
the proposition that the Court is retreating from its historical deference to Congress's plenary power in immigration matters.211 Tuan
Nguyen was born in Vietnam to a U.S. citizen father and an alien
mother. 212 When he was six-years-old, Nguyen returned to the United
States with his father where he lived as a lawful permanent resident.1 3
Nineteen years later, both an Immigration Law Judge and the Board
of Immigration Appeals found Nguyen deportable for having committed crimes of moral turpitude.214 Contesting that finding, Nguyen's
case worked its way to the Court where he challenged the constitutionality of INA section 309, by which foreign born, out-of-wedlock
children obtained citizenship. 215 Nguyen argued that Section 309's
205 Id. at 24-25.

206 Id. at 28-29.
207 Landon, 459 U.S. at 32-33.
208 Id.
209 See id.

210 533 U.S. 53 (2001).
211 Spiro, supra note 200, at 342.
212 Nguyen, 533 U.S. at 57.

Id.
214 Id. See INA § 212(a)(2)(A)(i)(I) (listing commission of crime of moral turpitude as
grounds for deportability).
215 Nguyen, 533 U.S. at 58.
213
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provisions violated the Equal Protection Clause because they treated
216
U.S. fathers and U.S. mothers differently.
Before analyzing the merits of Nguyen's claim, the Court
explained that it was resolving the issue of Section 309's constitution27
ality left unresolved by its earlier decision in Miller v. Albright.
Miller was a split decision in which no opinion garnered more than
three votes, but five justices indicated a willingness to extend intermediate scrutiny to Equal Protection claims in immigration matters.21 8 In
Nguyen, the Court concluded that the Government's stated interests
served important governmental objectives, which were substantially
related to the INA's different treatment of U.S. fathers and
mothers.2 1 9 While the Court rejected Nguyen's argument, it analyzed
the INA provisions under the intermediate scrutiny standard appropriate for gender-based equal protection challenges instead of subjecting those provisions to the rational basis review standard associated
with the plenary power. 22° Although Nguyen did not win his case, the
decision indicates that the Court is moving away from its deference to
the plenary power, because the Court chose to address the merits of
Nguyen's constitutional argument.2 2 '
Then, again, in Zadvydas v. Davis222 the Court demonstrated the

diminished influence of the plenary power doctrine when it wrote that
Congress's power over immigration "is subject to important constitutional limitations. ' 223 Zadvydas, born to Lithuanian parents in a GerId.
217 523 U.S. 420 (1998); Nguyen, 533 U.S. at 58 (citing Miller v. Albright, 523 U.S. 420
(1998)).
218 Victor C. Romero, The Selective Deportationof Same-Gender Partners: In Search of the
"Rara Avis," 56 U. MIAMI L. REV. 537, 570 (2002).
219 Ngyuen, 533 U.S. at 72.
220 Spiro, supra note 200, at 342; see Nguyen, 533 U.S. at 72.
221 Spiro, supra note 200, at 342. But see Nina Pillard, Comment, Plenary Power Underground in Ngyuen v. INS: A Response to ProfessorSpiro, 16 GEO. IMMIGR. L.J. 835, 836 (2002)
("The Court's strained equal protection analysis might also suggest, however, that in Nguyen the
Court merely took the plenary power doctrine underground."). Pillard argues that the plenary
power doctrine was alive and well throughout the Nguyen opinion, even though the Court was
not willing to overtly state the doctrine's influence in its decision. Id. Pillard feels that "[a]
practical consequence of an underground version of the plenary power doctrine is that it is
harder to live with" because constitutional principles asserted through the underground doctrine
will not mix well with the Court's other jurisprudence, and thus the waters of constitutional
interpretation will become muddled. Id. at 853.
222 533 U.S. 678 (2001).
223 Id. at 695.
216
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man refugee camp, legally immigrated to the United States in 1956.224
Throughout his life, Zadvydas developed a significant criminal history
and, based on that record, was ordered deported in 1994.22 Although
the United States tried to send Zadvydas to both Germany and Lithuania, neither country would accept him. 26 When the time period
allotted for removal proceedings passed, the United States continued
to detain Zadvydas, and he filed suit seeking to be released.22 7 The
government argued that the relevant statutory authority set no time
limit for Zadvydas's post-removal detention, and thus, he could be
held indefinitely. 228 The Court disagreed.
Contrary to the government's position, the Court read an implicit
constitutional limitation into the post-removal detention statute: the
constitution prevented that statute from allowing indefinite detention.229 The fact that the Court both entertained the petitioner's challenge and overruled the government's interpretation of an
immigration statute is significant because it signals that the Court is
not as strongly influenced by the plenary power doctrine as it once
was. Instead, the Court appears ready, in some instances, to put aside
the doctrine and address challenges brought against the government's
immigration decisions. 3 °
C.

Willingness to Consider Constitutional Challenges When at Least
One Party Asserting the Challenge Is an Aggrieved U.S.
Citizen

In her concurrence to the Miller decision, Justice O'Connor
wrote that she would have been willing to subject Miller's equal protection challenge to intermediate scrutiny if Miller's father had
224 Id. at 684. The case also included a second petitioner, Kim Ho Ma. but the details of his
case are excluded because they serve the basis of the same legal challenge presented by
Zadvydas.
225 Id.
226

Id.

227 Id. at 684-85.

228 Zadvydas, 533 U.S. at 689.
229 Id. at 690.

230 T. Alexander Aleinikoff, Detaining the Plenary Power: The Meaning and Impact of
Zadvydas v. Davis, 16 GEO. IMMIG. L.J. 365, 385 (2002) ("Five members of the Supreme Court
looked past the plenary power doctrine to the persons, detained by administrative fiat, with no
reasonable prospects of ever being released."). Aleinikoff suggests that Zadvydas does not
"represent the death knell for the plenary power doctrine," id. at 366, but that it is an instance in
which the Court chose not to defer to the doctrine. Id. at 385.
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remained in the case.2 3' O'Connor concluded that rational basis
review was the proper standard in the case because Miller was not
directly affected by Section 309's disparate treatment of American
mothers and American fathers, but rather was aggrieved as a third
party.2 32 That argument seems to have convinced the Nguyen Court
that if a U.S. citizen has standing to challenge an INA provision, then
the Court should consider that challenge instead of invoking the plenary power. In Nguyen, before considering Nguyen's constitutional
claim, the Court wrote: "The father is before the Court in this case;
and, as all agree he has standing to raise the constitutional claim, we
now resolve it. We hold that § [309] is consistent with the constitutional guarantee of equal protection. "233
The idea that the interests of U.S. citizens influence whether the
Court should subject immigration decisions to review or should
merely defer to the plenary power is asserted in some of Justice Marshall's dissenting opinions in immigration cases. In Kleindienst v.
Mandel,23 4 Mandel was excluded from the country under INA section
212 on the ground that he was a communist supporter.2 35 Mandel and
several American academics sued, arguing that his exclusion violated
their First Amendment right to free speech.2 36 The majority opinion
relied on the plenary power doctrine to sidestep that argument
because, according to the majority, Mandel's "First Amendment argument would prove too much. ' 2 37 The majority explained that "[i]n
almost every instance of an alien excludable under § 212 (a)(28), there
238
are probably those who would wish to meet and speak with him.
In other words, the seemingly limitless number of people who might
be aggrieved if the Court accepted Mandel's argument would force
the Court to impinge upon Congress's plenary power-something it
was unwilling to do at the time.239
Justice Marshall's dissent argued that Section 212 did violate the
First Amendment rights of interested American citizens. He argued
that "by denying the American appellees access to Dr. Mandel, the
231
232
233
234
235
236
237
238
239

Miller v. Albright, 523 U.S. 420, 451-52 (1998).
Id.
Nguyen v. INS, 533 U.S. 53, 58-59 (2001).
408 U.S. 753 (1972).
Id.
Id. at 760.
Id. at 765, 768.
Id. at 768.
Id. at 770.
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Government ha[d] directly prevented the free interchange of ideas
guaranteed by the First Amendment" and had also interfered with the
"general public interest in the prevention of any stifling of political
utterance. '240 Marshall rejected the argument that admitting Mandel
would require the Court to overrule Chae Chan Ping and Fong Yue
Ting. He separated those cases from Mandel's on the ground that
they "involved only rights of the excluded aliens themselves. 241 For
Justice Marshall, "when the rights of Americans are involved, there is
no basis for concluding that the power to exclude aliens is
242
absolute.
Again, in Fiallo v. Bell, Justice Marshall argued, in dissent, that
the INA provisions are unconstitutional because of their effect on the
constitutional rights of American citizens.243 In that case, Justice Marshall tried once more to distinguish prior cases in which the rights at
issue were those of aliens from cases that involved the rights of American citizens.2 44 Justice Marshall wrote that whenever a case involves
solely the constitutionality of legislation as it affects aliens, the Court
should rely on the plenary power doctrine.2 45 On the other hand, the
Court should examine the constitutionality of immigration legislation
when the rights of American citizens are directly involved.246 Marshall
separated Fiallo from Mandel on the ground that Mandel involved
legislation aimed at keeping out undesirable aliens.247 In Fiallo, however, the legislation was not about exclusion; instead, the legislation
conveyed to American citizens the right to obtain immigration benefits based on their relationship with an alien.248
While the Court has never expressly accepted Justice Marshall's
conclusions in Mandel or Fiallo, the recent cases of Miller and Nguyen
indicate that the Court is beginning to align with Justice Marshall,
especially with regard to his Fiallo dissent. Justice O'Connor's willingness to give Miller's equal protection challenge intermediate scrutiny only if her U.S. citizen father was still in the case is an example of
the Court's acceptance of Justice Marshall's analysis. Writing for the
240 Kleindienst, 408 U.S. at 776.
241 Id. at 782.
242 Id.

at 800.
244 Id. at 804-05.
245 Id. at 805.
243 Id.

246 Kleindienst, 408 U.S. at 806.
247 Id.
248 Id.

at 808.
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majority in Nguyen, Justice Kennedy expressly stated that the Court
could decide the equal protection challenge because Nguyen's U.S.
citizen father was still a party to the suit, and thus had standing to
bring the issue.24 9
With language in Nguyen asserting that the father's involvement
in the suit established standing for the Court to consider the constitutional issue, the Court has shown that it will consider the constitutionality of immigration laws if they affect the rights of U.S. citizens.
Justice Marshall urged this conclusion in Fiallo when he argued that
the plenary power should be controlling only in cases that involve constitutional claims about the rights of aliens. Like Fiallo, Nguyen
involved an INA provision that extended different immigration benefits to the alien children of U.S. mothers and U.S. fathers. Unlike the
Fiallo Court, however, the Nguyen Court was willing to question the
constitutionality of the challenged provisions.
Thus, while the plenary power doctrine has not disappeared from
immigration jurisprudence, the Court appears to have accepted Justice
Marshall's theory that the doctrine should not be controlling when
immigration laws infringe upon the constitutional rights of U.S.
citizens.
IV.

CHALLENGING

DOMA + INA

IN THE ROBERTS COURT

Recent changes to the Court's membership have resulted in a
noticeably different tenor to its decisions.25 Many observers have
commented that the Roberts Court's decisions are further to the right
than those of the Rehnquist Court, with Chief Justice Roberts and
Justice Alito joining Justices Scalia and Thomas to form a conservative
bloc.25 ' With Justices Ginsburg, Stevens, Souter, and Breyer compris249 Nguyen v. INS, 533 U.S. 53, 58 (2001).
250 Linda Greenhouse, In Steps Big and Small, Supreme Court Moved Right, N.Y. TIMES,
July 1, 2007, at Al, available at 2007 WLNR 12403047.

251 Id.; see Jan Crawford Greenburg, The Sky's Still Up There, ABC News Blogs: Legalities, July 20, 2007, http://blogs.abcnews.com/legalities/2007/07/index.html; Nina Totenberg,
Supreme Court More Conservative, Fragmented, (NPR radio broadcast July 4, 2006), availableat
http://www.npr.org/templates/story/story.php?storyld=5531678; see also John F. Basiak, Jr.. The
Roberts Court and the Future of Substantive Due Process: The Demise of "Split-the-Difference"

Jurisprudence, 28 WHITTIER L. REV. 861, 864 (2007) (noting that Justices O'Connor and Rehnquist "have been replaced with 'conservative' appointees Samuel A. Alito, Jr. and John G. Roberts, Jr."); Erwin Chemerinsky, The Rookie Year of the Roberts Court & A Look Ahead: Civil
Rights, 34 PEPP. L. REV. 535, 536 (2007) ("1 think in the current Court there are four very
conservative justices, Chief Justice Roberts, and Justices Scalia, Thomas, and Alito.").
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ing the liberal bloc, Justice Kennedy has assumed the role formerly
occupied by Justice O'Connor: the swing vote.252 During the Court's
most recent term in 2007, a third of its decisions-twenty-four-were
decided by a five-four margin. 253 In each of those twenty-four decisions, Justice Kennedy was in the majority,254 continuing the trend set
during the Roberts Court's rookie year when Justice Kennedy was in
the majority for eight of the Court's twelve five-four decisions.2 5 The
frequency with which Justice Kennedy provides the decisive vote
seems to prove one scholar's assertion that "we've now entered the
era of the Anthony Kennedy Court" because if one is to sway the
Kennedy;" in essence, one must
Court, one must "pander to Justice
"argu[e] to an audience of one. ' 25 6
Because Justice Kennedy is the Court's new swing vote, the challenge to the DOMA + INA scheme that is the focus of this paper is
buoyed by the fact that Justice Kennedy authored two of the major
opinions relied on in this comment, Nguyen 257 and Lawrence,25 8 to
support the conclusions suggested by the previous sections. If Justice
Kennedy were to rely on the judicial philosophy that he established
with those opinions, 259 it is likely that he would reach the conclusions
suggested in this article.260
A.

Justice Kennedy's Commitment to Gay Rights

As the author of the Court's two most recent and significant gay
rights cases-Romer v. Evans and Lawrence v. Texas-Justice Kennedy has shown his willingness to extend constitutional protections to
gay Americans. 261 Reading Romer and Lawrence together demon252 Chemerinsky, supra note 251, at 536.
253 Greenhouse, supra note 250.
254 Id.
255 Chemerinsky, supra note 251, at 537.
256 Id.

257 See supra Part VI.B.
258 See supra Part III.A.
259 See supra Part III.
260 See Romero, supra note 199, at 358 (claiming that Justice Kennedy's votes in "cases in
the gay rights and immigration rights areas suggest perhaps an affirmative answer" to the question of whether he would be willing to protect the rights of gay U.S. citizens in immigration
cases).
261 Lawrence v. Texas, 539 U.S. 558, 578-79 (2003); Romer v. Evans, 517 U.S. 620, 623
(1996).
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strates that Justice Kennedy is not only committed to gay rights,26 2 but
also that he is willing to employ different constitutional principles to
ensure protection of those rights.263 In Romer, Justice Kennedy relied
on the Equal Protection Clause to strike down an amendment to the
Colorado Constitution that "imposed a special disability upon [gay]
persons alone ' 264 and had no legitimate governmental purpose, but
rather was "born of animosity towards the class of persons affected
[by it]." ' 265 Then, in Lawrence, he relied on the liberty interest under
the Due Process Clause to find unconstitutional a Texas statute that
made homosexual sodomy a crime.266 Justice Kennedy found the
Texas law unconstitutional because "[t]he petitioners [were] entitled
to respect for their private lives" and "the State [could not] demean
their existence or control their destiny by making their private sexual
267
conduct a crime.
Also in Lawrence, Justice Kennedy devoted a significant portion
of the decision to overruling Bowers v. Hardwick2 6 8-the 1986 Court
decision that found criminalizing homosexual conduct to be constitutional. 6 9 Justice Kennedy's discussion of why "Bowers was not correct when it was decided, and [why] it is not correct today"270 is
perhaps more demonstrative of his stance on gay rights than the fact
that he was willing to strike down both the Colorado amendment and
the Texas statute. To Court insiders, "[i]t was widely known . . .for
several years before the Lawrence case got there that Justice Kennedy
wanted to overrule Bowers v. Hardwick."27' 1 In Lawrence, Justice
Kennedy wrote of an "emerging awareness" that gays have a right to
be free from government interference in their private, consensual sexual conduct.272 While explaining that awareness, its genesis, and the
effect that it should have on the Court, Justice Kennedy filled the
262 See MARK TUSHNET, A COURT DIVIDED 177 (2006) (stating, after an examination of
the Romer and Lawrence decisions, that Kennedy is committed to gay rights).
263 Lawrence, 539 U.S. at 578-79 (relying on right to liberty under Due Process Clause);
Romer, 517 U.S. at 623 (relying on Equal Protection Clause).
264 Romer, 517 U.S. at 631.
265 Id. at 634.
266 Lawrence, 539 U.S. at 578-79.
267 Id. at 578.
268 478 U.S. 186 (1986).
269 Lawrence, 539 U.S. at 566-78.
270 Id. at 578.
271 TUSHNET, supra note 262, at 169.
272 Lawrence. 539 U.S. at 572.
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Lawrence opinion "with references to the dignity of gays273 and their
right to treatment as equal citizens of the United States.
To contradict Chief Justice Burger's claim in Bowers that tradition and morality frowned upon the gay lifestyle, Justice Kennedy referenced a decision of the European Court of Human Rights holding
that laws against private, consensual gay sex were invalid.27 4 He also
argued that cases decided subsequent to Bowers allow "[p]ersons in a
homosexual relationship to seek autonomy" in matters "'involving the
most intimate and personal choices a person may make in a lifetime.' "275 For Justice Kennedy, the decision in Lawrence was necessary because gay people, like heterosexual people, are free to make
choices regarding their private sexual lives and their right to liberty
under the Due Process Clause protects those choices.276
Interestingly, Justice Kennedy made a statement that seemingly
limits the meaning of his Lawrence opinion: he wrote that the case
"[did] not involve whether the government must give formal recogni277
tion to any relationship that homosexual persons seek to enter.
That language seems specifically tailored to avoid the case being used
as precedent to argue that the government must recognize gay marriage. In dissent, however, Justice Scalia notably commented that the
majority's apparent caveat seeking to keep the opinion from reaching
gay marriage was a red herring.27 To Justice Scalia, Justice Kennedy's
one-sentence attempt to distance his opinion from gay marriage belied
the majority's true intention, which was shown earlier when the Court
"note[d] the constitutional protections afforded to 'personal decisions
relating to marriage, procreation, contraception, family relationships,
child rearing, and education,' and then declare[d] that 'persons in a
homosexual relationship may seek autonomy for these purposes, just
279
as heterosexual persons do.'
Justice Scalia's reading of the opinion did not go unnoticed.
Indeed, some scholars join Justice Scalia in reading the Lawrence
opinion as, at least, sympathetic to the argument that gay marriage
supra note 262, at 170.
274 Lawrence, 539 U.S. at 572-73.
275 Id. at 573-74 (quoting Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 851
(1992)).
276 Id. at 578.
277 Id.
278 Id. at 604 (Scalia, J., dissenting) (specifically, Justice Scalia wrote: "Don't believe it").
273 TUSHNET,

279 Id.
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should enjoy constitutional protections.280 Still, others take a more
narrow reading of the opinion and hold Justice Kennedy to his assertion that Lawrence should stand solely for the proposition that private, consensual sexual acts committed by gay people cannot be
criminalized.2 81
Regardless of whether Lawrence advocates a constitutional right
to gay marriage, the mere fact that Justice Kennedy indicated in the
decision that gays should be entitled to protection for their decisions
relating to marriage supports the conclusion that he would be receptive to the argument that DOMA + INA denies the Equal Protection
rights of gay U.S. citizens.2 82 Along with his passing mention of gay
rights related to marriage in Lawrence, Justice Kennedy's sympathy to
the petitioners' argument in both Lawrence and in Romer demonstrates a willingness on his part to extend constitutional protection to
gays in the DOMA + INA context. Importantly, finding DOMA +
INA unconstitutional because it denies gay U.S. citizens the same
immigration benefits granted to heterosexual citizens does not require
the Court to hold that the Constitution guarantees a right to gay marriage. Instead, it merely requires that the United States recognize that
same-sex marriages are entitled to the same immigration benefits to
which opposite-sex marriages are entitled. Even if Justice Kennedy
has some reservation about reading the Constitution so as to require a
recognition of gay marriage, striking down DOMA + INA is not the
equivalent of granting such constitutional protection, and thus Justice
Kennedy would be likely to find DOMA + INA unconstitutional for
its unequal treatment of same-sex couples.
B.

Justice Kennedy's Willingness to Hear Constitutional Challenges
in Immigration Cases When Brought by U.S. Citizens

A comparison of Justice Kennedy's positions in Miller v. Albright,
Zadvydas v. Davis, and Nguyen v. INS shows that he believes that 1)
U.S. citizens are entitled to greater constitutional protection than
aliens and 2) the presence of an aggrieved U.S. citizen in a suit is sufficient to warrant judicial scrutiny even if the case concerns immigration matters.
280 See, e.g., Carlos A. Ball, The Positive in the Fundamental Right to Marry: Same-Sex
Marriage in the Aftermath of Lawrence v. Texas, 88 MINN. L. REV. 1184, 1215-21 (2004).
281 Mauney, Jr., supra note 80, at 161-68.
282 See Lawrence, 539 U.S. at 574.
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In Miller, Justice Kennedy joined Justice O'Connor's concurrence, which reasoned that the petitioner, an alien, did not have standing because she was arguing her father's discrimination claim as a
third party.283 For Justices O'Connor and Kennedy, the merits of the
case should never have been reached because Miller could not
demonstrate that her father "confronted a 'genuine obstacle' to the
' 28 4
assertion of his own rights that rises to the level of a hindrance.
Specifically, the concurrence argued that the federal statute applied
differential treatment only to U.S. mothers and fathers, not to their
daughters and sons, and thus Miller had, at best, third party standing.28 After detailing why Miller lacked standing, Justice O'Connor
expressed doubt that "an alien may assert constitutional objections
'
when he or she is outside the territory of the United States."286
This
line in Justice O'Connor's concurrence is significant because it hints at
a willingness to apply constitutional review to immigration cases only
when an involved U.S. citizen has standing. If Miller hinted at the
necessity of U.S. citizen standing for the Court to entertain constitutional challenges in immigration matters, Nguyen shouted it from the
rafters.287
After writing the Miller opinion, Justice Kennedy dissented from
the majority opinion in Zadvydas.2 88 In dissent, Justice Kennedy was
careful to point out that, while aliens enjoy some constitutional protections, they do not enjoy the same protections that are extended to
U.S. citizens.2 89 He explained, "[t]he liberty rights of the aliens before
us here are subject to limitations and conditions not applicable to citizens."29 The distinction Justice Kennedy draws between aliens and
citizens with regard to their liberty rights further explains his unwillingness to go along with the majority's statutory interpretation.
Instead, Justice Kennedy would have deferred to the government's
interpretation on the ground that "Congress' power to detain aliens in
connection with removal or exclusion, the Court has said, is part of
the Legislature's considerable authority over immigration matters."
283 Miller v. Albright, 523 U.S. 420, 445-46 (1998) (O'Connor, J., concurring).
284 Id. at 448.
285 Id. at 445.
286 Id. at 451.
287 Nguyen v. INS, 533 U.S. 53, 58 (2001) ("The father is before the Court in this case; and,
as all agree he has standing to raise the constitutional claim, we now resolve it.").
288 Zadvydas v. Davis, 533 U.S. 678, 705 (2001) (Kennedy, J., dissenting).
289 Id. at 718.
290 Id.
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While the reference to the "Legislature's considerable authority over
immigration matters" smacks of the plenary power doctrine, Justice
Kennedy's concurrence in Miller and his majority opinion in Nguyen
suggest that he will defer to the doctrine only when the rights of U.S.
citizens are not invoked.
After Miller was decided, the lower federal courts split on the
constitutionality of the statute challenged in the case.29 1 To alleviate
the confusion, the Court took up Nguyen v. INS and, in an opinion
written by Justice Kennedy, found that the petitioners had standing
and that the law was constitutional.2 92 Justice Kennedy did not
include any language in the opinion to indicate that the Court would
defer to Congress's plenary power in immigration. Instead, he made a
point to state that "[t]he father is before the Court in this case; and, as
all agree, he has standing to raise the constitutional claim."2'93 Thereafter, Justice Kennedy subjected the law in question to an equal protection analysis because the statute purportedly violated the father's
equal protection rights. 94 Unlike his dissent in Zadvydas, Justice
Kennedy's opinion in Nguyen did not distinguish the father's constitutional rights as subject to limitations and conditions because the
father, as a U.S. citizen, was entitled to full constitutional
protection.29 5
While Justice Kennedy was unwilling to extend full constitutional
protection to the petitioners in Miller and Zadvydas because they
were not U.S. citizens, Justice Kennedy's analysis in Nguyen shows his
readiness to subject immigration laws to full constitutional review
when those laws purportedly violate the rights of U.S. citizens. Had
Nguyen's father not been party to the suit, Justice Kennedy's opinion
would have been quite different; indeed, it would have mirrored Justice O'Connor's concurrence in Miller, which he joined. Likewise, if
the case had involved solely aliens, Justice Kennedy would likely have
resorted to the plenary power doctrine, as he did in Zadvydas.

291 Nguyen, 533 U.S. at 58.
292 Id. at 58-59.

293 Id. at 58.
294 Id. at 60-71.
295 See id. at 58.
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C. PersuadingJustice Kennedy while Attacking DOMA + INA
If Richard Adams and Anthony Sullivan's life story had played
out today, they would encounter the same problem that they faced
almost twenty-five years ago: the couple would not be eligible for
immigration benefits and would be facing separation due to Sullivan's
deportation. This time, however, their immigration benefits would be
denied not based on the Ninth Circuit's interpretation of the INA, but
rather because of DOMA + INA. As before, the couple could sue
seeking to get the same immigration benefits that are awarded to
opposite-sex couples, only this time they would expect to succeed in
their quest for equality.
In a case like Adams and Sullivan's, there would be two injured
persons: a U.S. citizen unable to obtain immigration benefits for his
same-sex spouse and an alien unable to immigrate into the U.S. When
the case reached the Court, the justices would split on ideological
lines, with the four liberal justices and the four conservative justices
standing on either side of the issue. Justice Kennedy, though, would
296
stand in the middle. Justice Kennedy's commitment to gay rights
and his willingness to consider constitutional challenges to immigration laws when one of the aggrieved parties is a U.S. citizen make him
likely to find that DOMA + INA is unconstitutional, aligning him with
the Court's liberals. With Justice Kennedy's vote, the liberal bloc
would gain a majority in favor of striking down DOMA + INA.
CONCLUSION

DOMA + INA is subject to a constitutional attack for its differential treatment of same-sex and opposite-sex couples,297 and the Court
would likely hear a challenge if one of the named parties is a U.S.
citizen.2 98
DOMA + INA aggrieves American citizens who seek marital
benefits for their same-sex alien spouses. As previously discussed,
DOMA + INA effectively requires a gay U.S. citizen to choose
between separation from his or her same-sex spouse or estrangement
from the United States. 299 Both the alien denied immigration benefits
296 See Lawrence v. Texas, 539 U.S. 558, 578-79 (2003); Romer v. Evans, 517 U.S. 620, 631
(1996); TUSHNET, supra note 262, at 177.
297 See supra Part III.
298 See supra Part VI.C.
299 See supra Part VI.C.
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and the U.S. citizen seeking to immigrate his or her same-sex alien
spouse could bring suit claiming that DOMA + INA is unconstitutional, as both would be interested parties. In that way, the claimants
in such a case would be like the claimants in Fiallo or Nguyen.300 Like
Fiallo and Nguyen, the action would be not only about an alien's ability to obtain citizenship, but also about the fundamental rights of a
U.S. citizen.30 If the citizen stayed in the suit, the Court would recognize standing to hear the constitutional issue as it did in Nguyen. 2
The Court would then turn to an equal protection analysis.30 3
Because the right to freely make decisions related to marriage is a
30 4
fundamental right, the Court would apply the strict scrutiny test.

Under that test, the government would be unable to show a compelling government interest sufficient to overcome the presumption of
unconstitutionality. 3 5 Even if the Court applied rational basis review
instead of strict scrutiny, it would use the stronger rational basis
30 6
review with bite because DOMA inhibits personal relationships.
Under that standard, too, the Court would likely find that DOMA +
INA does not pass constitutional muster because it does not serve
30 7
even a legitimate government interest.
For those reasons, if an American citizen seeking to obtain immigration benefits for his or her same-sex spouse claimed that DOMA +
INA violated the Equal Protection Clause's demand that government
treat its citizens equally under the law, the Court would find the provisions unconstitutional. With Justice Kennedy taking up the position of
"swing vote, 30 8 the Court would likely strike down DOMA + INA.

300 See Ngyuen, 533 U.S. at 57; Fiallo v. Bell, 430 U.S. 787, 788 (1977).
301 See Ngyuen, 533 U.S. at 57; Fiallo, 430 U.S. at 788.
302 See Nguyen, 533 U.S. at 58-59.
303 See supra Part III.B.
304 See supra Part II.A.2.
305 See supra Part III.B.
306 See supra Part I1.
307 See supra Part II.
308 Chenerinsky, supra note 251, at 536.

