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INTRODUCTION

Late one night in Coweta County, Georgia, a speeding motorist
named Victor Harris refused to pull over to the side of the road in
compliance with a patrol car's flashing lights.' One of the reasons for
his refusal was a wish to avoid an impound fee for his car.2 After a
chase of nearly ten miles, Deputy Scott hit the rear bumper of Harris'
car, causing it to run off an embankment and crash.3 As a result, Harris became a quadriplegic, 4 and sued Deputy Scott, among others, for
using excessive force in violation of the Fourth Amendment.5 When
the case came before the Supreme Court, Justice Scalia, in the majority opinion, held that Deputy Scott was entitled to summary judgment
because any reasonable fact finder would realize that Harris' flight
* Professor, California State University Fullerton, Division of Politics, Administration, and
Justice; Former Deputy District Attorney, Los Angeles, California: J.D. 1987, Loyola Law
School, Los Angeles; B.A. 1983, University of California Los Angeles. The author would like to
thank his research assistant, Breann Danielle Hamilton, B.A. 2008, Criminal Justice, California
State University Fullerton.
I Harris v. Scott, 433 F.3d 807, 810 (11th Cir. 2005).
2 Harris v. Coweta County, No. 3:01-CV-148-WBH, 2003 U.S. Dist. LEXIS 27348, at *2
(N.D. Ga. Sept. 25, 2003).

3 Scott v. Harris, 127 S. Ct. 1769, 1773 (2007).
4 Id.
5 Harris,433 F.3d at 810. The Fourth Amendment provides: "The right of the people to be
secure in their persons, houses, papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath
or affirmation, and particularly describing the place to be searched, and the persons or things to
be seized." U.S. CONST. amend. IV.
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exposed others to "a substantial and immediate risk of serious physical injury."6 Only Justice Stevens dissented. 7
The result in Scott seemed rather straightforward-indeed so
unremarkable as to garner the broad consensus of the Court. The reasoning behind the opinion, however, represented a dramatic departure from the traditional deference appellate courts grant to fact
finders at the trial level. In Scott, a Fourth Amendment case considering whether a jury should review an officer's use of deadly force when
seizing a citizen, the Court departed from convention and took on the
role of sole fact finder.8 Quite simply, the Scott Court held that "no
reasonable jury" could conclude that the fleeing motorist in this case
did not "pose a substantial and immediate risk of serious physical
injury to others."9 The Court based its refusal of a jury trial on one
piece of evidence-a deputy's videotape of the chase.' ° This one
"added wrinkle" enthralled the Court, causing the justices, in Justice
Scalia's own words, shock and fright." However, allowing an entire
case to hinge on one piece of evidence should raise concerns. The
prospect that this single artifact has the power to remove a jury from
the adjudicative process calls into question the Court's entire analysis.
While performing the traditional balancing test to assess the reasonableness of force, the Court created a new factor to be weighed on
the scales: the "relative culpability"' 2 of the lives put "at risk" by the
motorist's flight. 13 The consequences of the "relative culpability"
analysis might not have been fully realized by the Court, for this analysis could lead to curious factual conclusions. Additionally, the new
test could burden police officers with unfamiliar, sophisticated variables to consider while their attention should be focused on the high
speed pursuit. Even if a police officer, in a quiet moment, would be
6 Scott. 127 S. Ct. at 1779.
7 Id. at 1781-85 (Stevens, J.,dissenting).
8 Id. at 1779.
9 Id.
10 Id. at 1775-76.

11 Id. at 1775.
12 In using this phrase, Justice Scalia explained: "We think it appropriate in this process to
take into account not only the number of lives at risk, but also their relative culpability. It was
respondent [Harris] after all, who intentionally placed himself and the public in danger by
unlawfully engaging in the reckless, high-speed flight that ultimately produced the choice
between two evils that Scott confronted. By contrast those who might have been harmed had
Scott not taken the action he did were entirely innocent." Scott, 127 S. Ct. at 1778.
13 Id.
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comfortable introducing the new relative culpability factor into a balancing analysis, a police officer might not, as a human being involved
in the heat of the chase, be best positioned to use such new discretion
created by the Court's standard.
I.

"REASONABLE FORCE" PRECEDENT UNDER THE FOURTH
AMENDMENT

The seminal case assessing the reasonableness of force in affecting a seizure is Tennessee v. Garner.14 In Garner, Memphis Police
Officers Elton Hymon and Leslie Wright arrived at a home in

response to a "prowler inside call."' 5 A neighbor informed the

officers that she had heard "glass breaking" next door.16 While his
partner radioed the dispatcher, Officer Hymon walked behind the
house, heard a door slam, and saw what he thought was a seventeen or
eighteen-year-old teenager, about 5'5" to 5'7" tall, run across the

backyard to a six-foot high chain link fence. 17 In reality, the fleeing
suspect was Edward Garner, a fifteen-year-old eighth grader who was
5'4" and around 100 to 110 pounds. 8 Shining his flashlight on Garner's face and hands, Officer Hymon was "reasonably sure" he was
unarmed. 9 Officer Hymon took a few steps toward Garner,
announced he was a police officer, and ordered Garner to halt.2"
When Garner then began to climb over the fence, Officer Hymon
feared that the suspect would "elude capture" if he made it over the
fence, and, therefore, shot Garner.2 'The bullet struck Garner in the
14 471 U.S. 1 (1985).
15 Id. at 3.
16 Id.
17 Id. at 3-4.

18 Id. at 4 n.2.
19 Id. at 3.

20 Garner, 471 U.S. at 4.
21 Id. at 4. At trial, Officer Hymon explained his decision to shoot by testifying:
Well, first of all it was apparent to me from the little bit that I knew about the area at the
time that he was going to get away because, number 1, I couldn't get to him. My partner
then couldn't find where he was because, you know, he was late coming around. He
didn't know where I was talking about. I couldn't get to him because of the fence here, I
couldn't have jumped and come up, consequently jumped this fence and caught him
before he got away because he was already upon the fence, just one leap and he was
already over the fence, and so there is no way that I could have caught him.
Id. at 4 n.3.
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back of his head, ultimately killing him.22 From Garner's body, police
recovered ten dollars and a purse taken from the house.23
Both state statute and department policy authorized the use of
deadly force, exemplified by Officer Hymon's actions.24 Garner's
father brought suit in federal court alleging various constitutional violations.2 5 The Court, in an opinion authored by Justice White, considered the case in terms of Fourth Amendment reasonableness,
declaring, "There can be no question that apprehension by the use of
deadly force is a seizure subject to the reasonableness requirement of
26
the Fourth Amendment.
Beginning the reasonableness analysis in the standard manner,
Justice White considered the official justification for the use of deadly
force. 27 Garner repeated the well-established rule that an arrest must
be supported by probable cause. 21 The facts in Garner, however,
29
required the Court to shift its focus to "how [the] seizure is made.
Such an inquiry was within the realm of the Fourth Amendment
because, to determine the constitutionality of a seizure, the Court
"must balance the nature and quality of the intrusion on the individual's Fourth Amendment interests against the importance of the governmental interests alleged to justify the intrusion."3 0 Justice White
reasoned that, since "one of the factors" of this balancing is "the
extent of the intrusion," it was, therefore, "plain that reasonableness
depends on not only when a seizure is made, but also how it is carried
out.

31

Justice White applied the balancing analysis to the killing of a
suspect whom an officer has probable cause to believe has committed
a crime.3 2 On the individual's side of the scales, "the intrusiveness of a
seizure by means of deadly force is unmatched," for "the suspect's
fundamental interest in his own life need not be elaborated upon."3 3
22 Id. at 4.
23 Id.
24 Id.
25 Id. at 5.

26 Garner, 471 U.S. at 7.
27 Id. at 7.
28 Id.
29 Id. (emphasis in original).
30 Id. at 8.
31 Id.
32 Garner, 471 U.S. at 9.
33 Id.
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Further, deadly force's short-circuiting of the trial process "frustrates"
both the individual's and society's interests in "judicial determination
of guilt and punishment.

34

Against these concerns, Justice White balanced the government
interest "in effective law enforcement."3 5 The government contended
that "overall violence will be reduced by encouraging the peaceful
submission of suspects who know that they may be shot if they flee." 36
The logic underlying this contention is that, before the state can prosecute a person, the police must arrest the suspect. 37 Moreover, to

ensure that officers may effectively arrest a suspect, law enforcement
needs the authority to resort to, or to threaten to use, deadly force.3 8
The Garner Court, however, was
not convinced that the use of deadly force is a sufficiently productive
means of accomplishing [these goals] to justify the killing of nonviolent suspects. The use of deadly force is a self-defeating way of apprehending a suspect and so setting the criminal justice mechanism in
motion. If successful, it guarantees that that mechanism will not be set
in motion. And while the meaningful threat of deadly force might be
thought to lead to the arrest of more live suspects by discouraging
escape attempts, the presently available evidence does not support
this thesis. The fact is that a majority of police departments in this
country have forbidden the use of deadly force against nonviolent suspects. If those charged with the enforcement of the criminal law have
abjured the use of deadly force in arresting nondangerous felons,
there is a substantial basis for doubting that the use of such force is an
39
essential attribute of the arrest power in all felony cases.
In balancing the interests between felony suspects and the government, Justice White concluded: "The use of deadly force to prevent the escape of all felony suspects, whatever the circumstances, is
constitutionally unreasonable." 4
Justice White succinctly summarized, "A police officer may not seize an unarmed, nondangerous sus34 Id.
35 Id.
36 Id.
37 Id. at 10.

38 Garner, 471 U.S. at 9-10.
39 Id. at 10-11 (citations and footnotes omitted).
40 Id. at 11.
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pect by shooting him dead."4 1 As to when officers may reasonably use
deadly force for seizure of a person, the Court offered the following
rule:
Where the officer has probable cause to believe that the suspect poses
a threat of serious physical harm, either to the officer or to others, it is
not constitutionally unreasonable to prevent escape by using deadly
force. Thus, if the suspect threatens the officer with a weapon or there
is probable cause to believe that he has committed a crime involving
the infliction or threatened infliction of serious physical harm, deadly
force may be used if necessary to prevent escape, and if, where feasible, some warning has been given.42
Four years later, the Court considered the reasonableness of
force used in seizing a person in Graham v. Connor.43 In Graham,
Dethorne Graham, a diabetic feeling the onset of an insulin reaction,
asked his friend William Berry to drive him to a convenience store
where Graham could buy some orange juice to "counteract the reaction." 44 Once inside the store, however, Graham saw "a number of
people ahead of him in the checkout line. '45 Graham quickly exited
the store, and asked Berry to drive him to another friend's house
instead.46 Officer Connor of the Charlotte, North Carolina Police
Department became suspicious when he saw Graham "hastily enter
and leave the store. '47 Officer Connor followed and pulled over
Berry's car. 48 Despite hearing from Berry that Graham was merely
suffering from a "sugar reaction," Officer Connor detained the car
while he returned to his cruiser to find out what exactly happened at
the convenience store.49 When Officer Connor was calling for backup,
"Graham got out of the car, ran around it twice, and finally sat down
on the curb, where he passed out briefly."5
41
42

Id.
Id. at 11-12.

43 490 U.S. 386 (1989).
44 Id. at 388.
45 Id.
46

Id. at 389.

47 Id.
48

Id.

49 Graham, 490 U.S. at 389.
50

Id.
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When several officers responded to Officer Connor's request for
backup, one officer rolled Graham over and "cuffed his hands tightly
behind his back, ignoring Berry's pleas to get him some sugar."51
Another officer opined, "I've seen a lot of people with sugar diabetes
that never acted like this. Ain't nothing wrong with the M.F. but
drunk. Lock the S.B. up."52 At one point, when Graham regained
consciousness and requested that the officers "check his wallet for the
diabetic decal," they told him to "shut up" and "shoved his face down
against the hood of the car."53 When a friend arrived with orange
juice, officers refused to give Graham the orange juice, instead throwing him "headfirst into the police car."5 4 As a result, Graham "sustained a broken foot, cuts on his wrists, a bruised forehead, and an
injured shoulder" along with a "loud ringing in his right ear."55
Graham brought suit against the officers involved in the incident,
alleging the use of "excessive force in making the investigatory stop"
in violation of the Fourth and Fourteenth Amendments.56 Chief Justice Rehnquist, writing for the Graham Court, spent considerable
effort in explaining that the specific constitutional right at issue in
excessive force cases involving a seizure of a person was not the Fourteenth Amendment's "substantive due process" protection,57 but was
rather the Fourth Amendment's right against unreasonable seizure of
the person.581 Indeed, Chief Justice Rehnquist found it necessary to
make explicit what was implicit in Garner's analysis, and hold that all
claims that law enforcement officers have used excessive forcedeadly or not-in the course of an arrest, investigatory stop, or other
'seizure' of a free citizen should be analyzed under the Fourth Amendment and its 'reasonableness' standard ..

.

51 Id.
52

Id.

53 Id.
54 Id.
55 Graham, 490 U.S. at 390.

56 Id. at 390, 395.
57 Id. at 395.
58 Id. at 394 ("Where, as here, the excessive force claim arises in the context of an arrest or
investigatory stop of a free citizen, it is most properly characterized as one invoking the protections of the Fourth Amendment, which guarantees citizens the right 'to be secure in their persons . . . against unreasonable . . .seizures of the person.").
59 Id at 395.
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In articulating Fourth Amendment reasonableness for seizures of
persons, the Court expanded on the balancing analysis expressed in
Garner.6 ° Although the interests of both sides needed "careful balancing," Chief Justice Rehnquist noted that the Court had long recognized that "the right to make an arrest or investigatory stop
necessarily carries with it the right to use some degree of physical
coercion or threat thereof to effect it." 61 The reasonableness of such
force was not "capable of precise definition or mechanical application."62 Instead, a "totality of the circumstances" approach lent itself
to this balancing analysis.63 Moreover, Chief Justice Rehnquist
included among the facts and conditions requiring careful attention
the following factors: (1) the severity of the crime at issue; (2)
whether the suspect poses an immediate threat to the officer's or
other's safety; and (3) whether the suspect is actively resisting arrest
6
or attempting to evade arrest by leaving the scene.M
Chief Justice Rehnquist also offered direction on how to assess
such variables. Courts should consider reasonableness of a particular
case "from the perspective of a reasonable officer on the scene, rather
than with the 20/20 vision of hindsight. '65 Further, allowance must be
made for the fact that "police officers are often forced to make splitsecond judgments-in circumstances that are tense, uncertain, and
rapidly evolving-about the amount of force that is necessary in a particular situation. '66 Finally, Fourth Amendment reasonableness is to
be analyzed by an objective standard, and therefore the "subjective
motivations of the individual officers" had "no bearing on whether a
particular seizure is 'unreasonable."' 67 With such specifics, Chief Justice Rehnquist hoped to use Graham to guide future courts, in determining the reasonableness of Fourth Amendment seizures.

60 Id. at 396.

61 Graham, 490 U.S. at 396.
62 Id. (quoting Bell v. Wolfish, 441 U.S. 520, 559 (1979)).
63 Id. (quoting Tennessee v. Garner, 471 U.S. 1, 8-9 (1985)).
64 Id.
65 Id. ("Not every push or shove, even if it may later seem unnecessary in the peace of the
judge's chambers, violates the Fourth Amendment.").
66 Id. at 397.
67 Graham. 490 U.S. at 397.
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On March 29, 2001 at 10:42 p.m., Deputy Clinton Reynolds of the
Coweta County Sheriff's Office68 clocked Victor Harris' vehicle speeding seventy-three miles per hour in a fifty-five mile per hour speed
limit zone.6 9 When the deputy flashed his blue lights, signaling for
Harris to pull over, Harris attempted to flee, driving "in excess of the
speed limit, at speeds between 70 and 90 miles per hour," passing
other vehicles "on double yellow traffic control lanes," and running
two red lights. 70 With Harris refusing to stop, Deputy Reynolds
radioed dispatch that he was pursuing a fleeing vehicle and broadcasted the vehicle's license plate number. 7 1 Hearing the radio commu72
joined the pursuit
nication, Deputy Timothy Scott and other officers
73
as the chase headed toward Fayette County.
In Peachtree City, Harris slowed, "activated his blinker, and
74
turned into a drugstore parking lot located in a shopping complex.1
Deputy Reynolds followed behind Harris into the lot. 75 Meanwhile,
Deputy Scott entered the shopping center, drove around to the opposite side of the complex, and, "in an attempt to prevent Harris from
leaving the parking lot and getting onto Highway 74," drove his
68 Harris v. Coweta County, No. 3:01-CV-148-WBH, 2003 U.S. Dist. LEXIS 27348, at *1
(N.D. Ga. Sept. 25, 2003).
69 Harris v. Scott, 433 F.3d 807, 810 (11th Cir. 2005).
70 Id.; Coweta County, 2003 U.S. Dist. LEXIS 27348, at *2 (noting the reasons Harris gave
for failing to stop were that he was "scared, wanted to get home, and was hoping to avoid an
impound fee for his car"). Despite these maneuvers, the Court of Appeals determined that

Harris "stayed in control of his vehicle, utilizing his blinkers while passing or making turning
movements." Harris, 433 F.3d at 810; Coweta County, 2003 U.S. Dist. LEXIS 27348, at *2
(explaining the activation of the police cruiser's lights and sirens also started the cruiser's video

camera).
71 Scott v. Harris, 127 S. Ct. 1769, 1772-73 (2007); Coweta County, 2003 U.S. Dist. LEXIS
27348, at *3 (explaining the officer "did not, however, broadcast the underlying crime [speeding]"). It therefore could be argued that Harris was, at the time of the chase, "a nonviolent
misdemeanant" and therefore no probable cause existed that he "had committed a crime involving the infliction or threatened infliction of serious physical harm." Amicus Curiae Brief of the
National Police Accountability Project in Support of Respondent at 2, Scott, 127 S. Ct. 1769 (No.
05-1631), 2007 WL 128585.
72 Scott, 127 S.Ct. at 1773.
73 Harris, 433 F.3d at 810; Coweta County, 2003 U.S. Dist. LEXIS 27348, at *2 n.1 (explaining that at one point Deputy Scott "drove his cruiser at speeds well over 100 miles per hour").
74 Harris, 433 F.3d at 810.
75 Coweta County, 2003 U.S. Dist. LEXIS 27348, at "1.
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cruiser "directly into Harris' path."7 6 Harris attempted to avoid Deputy Scott's car, but the two vehicles collided, causing "minor damage"
to the police cruiser.7 7 Harris then continued to flee, prompting Sergeant Mark Brown of the Peachtree City Police,7 8 to order his officers
to "block intersections from cross-traffic."7 9
When Harris continued on to Highway 74, Deputy Scott "took
over as the lead vehicle in the chase."8 "Six minutes and nearly 10
miles after the chase had begun,"8 Deputy Scott decided to bring the
pursuit to an end by performing a "PIT," or "precision intervention
technique," designed to "stop a fleeing motorist safely and quickly."8 2
Deputy Scott's supervisor, Sergeant Mark Fenninger, approved Deputy Scott's physical contact with Harris' vehicle by stating over the
radio, "Go ahead and take him out. Take him out."83 Deputy Scott
then chose to "not employ the PIT maneuver" because he was "concerned that the vehicles were moving too quickly to safely execute the
maneuver."' He later explained,
[A]s I made the attempt to start this [PIT], I realized I wasn't going to
be able to do it, but there was either a-a red light or a vehicle ahead
of us and I needed to get that car stopped now while there was nobody
around, so I decided to make direct contact with his vehicle with my
85

push bumper.

76 Harris, 433 F.3d at 810. Deputy Scott disputed "this version of events." Id. at 810 n.1.
The Court of Appeals, considering the matter for purposes of summary judgment, accepted Harris' version of the facts. Id.
77 Id. In contrast, Deputy Scott disputed that Harris attempted to avoid a collision, contending that, "Harris was boxed in by the officers and deliberately rammed Scott's cruiser in an
attempt to get away." Coweta County, 2003 U.S. Dist. LEXIS 27348, at *1 n.2.
78 Brief for Respondent at 7, Scott v. Harris, 127 S.Ct. 1769 (2007) (No. 05-1631), 2007 WL
118977.
79 Coweta County, 2003 U.S. Dist. LEXIS 27348, at *4.
80 Id. at *2.
81 Scott, 127 S.Ct. at 1773.
82 Harris, 433 F.3d at 810. Specifically, a PIT is defined as, "a driving technique designed to
stop a fleeing motorist safely and quickly by hitting the fleeing car at a specific point which
throws the car into a spin the driver cannot control, bringing the car to a stop." Coweta County,
2003 U.S. Dist. LEXIS 27348, at *2, n.3.
83 Coweta County, 2003 U.S. Dist. LEXIS 27348. at *2.
84 Scott, 127 S. Ct. at 1773.
85 Brief for Petitioner at 7, Scott, 127 S. Ct. 1769 (No. 05-1631), 2006 WL 3693418. At the
time of his decision to forego the PIT maneuver, Deputy Scott "had not been trained in executing this maneuver," receiving such instruction only after the incident. Harris, 433 F.3d at 810-11.
Deputy Scott's mention of "a vehicle ahead of us" seems to contradict some of the case's other
facts. For instance, in the Brief for Petitioner, Deputy Scott contended his contact with Harris'
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Deputy Scott hit Harris' rear bumper, causing Harris to lose control of
his vehicle, which "left the roadway, ran down an embankment, overturned, and crashed."86 Harris, who was not wearing a seatbelt,8 7 was
"badly injured" and "rendered a quadriplegic."88
B.

The District Court's Analysis: Denying the Motion for Summary
Judgment

On October 16, 2001, Harris filed suit in federal district court
against Coweta County and several officers, including Deputy Scott,
claiming violation of his rights under the Fourth and Fourteenth
Amendments.89 The defendants moved for summary judgment.9" In
his opinion, Judge Willis B. Hunt, Jr. began by noting that "summary
judgment is proper when no genuine issue as to any material fact is
present, and the moving party is entitled to judgment as a matter of
law."'" Further, "the movant carries the initial burden" of establishing
"an absence of evidence to support the nonmoving party's case. '"92
Moreover, all doubts are to be resolved in favor of the nonmoving
party when the judge assesses "whether a fair minded jury could
return a verdict for the plaintiff on the evidence presented."9 3
Having established the standard of review, Judge Hunt then
turned to the Fourth Amendment claim against Officer Scott.9 4 The
District Court determined that Scott had seized Harris when the
officer rammed the suspect's vehicle to stop the vehicle and the vehicle actually did stop.9 5 Since the Fourth Amendment applied, Judge
Hunt then considered whether Scott unreasonably seized Harris by
applying excessive force.96 In this analysis, the District Court relied
vehicle was reasonable because he chose "a flat part of the road where no other cars were present .... Brief for Petitioner, supra, at 7. Likewise, the District Court noted that at the time
Deputy Scott requested to perform a PIT maneuver, "there were no motorists or pedestrians in
the area, which was due, in part, to the Peachtree City officers' decision to blockade intersections." Coweta County, 2003 U.S. Dist. LEXIS 27348, at *2.
86 Scott, 127 S.Ct. at 1773.
87 Brief for Petitioner, supra note 85, at 5.
88 Scott, 127 S.Ct. at 1773.
89 Coweta County, 2003 U.S. Dist. LEXIS 27348, at *3.
90 Id. at *1.
91 id. at *3.
92 Id.
93 Id.
94 Id. at *4.

95 Coweta County, 2003 U.S. Dist. LEXIS 27348, at *4.
96 Id.
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on Graham's "objective reasonableness" standard. 97 Specifically,
Judge Hunt considered Graham's "three examples of questions relevant to the inquiry, (1) how severe was the crime at issue; (2) whether
the suspect posed an immediate threat to the safety of the officers or
others; (3) whether he was attempting to evade arrest by flight."98 The
trial court concluded that, in applying "Graham's analysis" to the
facts, a "reasonable jury could find, under Harris' version of the facts,
that Scott's use of force was unconstitutional because it was not an
'
objectively reasonable use of force."99
In support of this determination, Judge Hunt assessed each of
Graham's enumerated inquiries in turn. l0 0 When considering the first
factor of the severity of the crime, the district court deemed as a "central fact" that "prior to Reynolds' decision to instigate a high-speed
chase, Harris' only crime was driving 73 miles per hour in a 55 milesper-hour zone."' 0 ' Therefore, the severity of the crime, overall, was
relatively low, for at the outset of the chase Harris was only known to
have committed a traffic offense.0 2 Likewise, when weighing the second factor, Judge Hunt decided that a "rational fact finder could find
that a reasonable officer" would not have considered Harris to "pose
an immediate threat to the safety of others.' 01 3 The District Court
found nothing to show that Harris had "menaced or was likely to
menace others."'0 4 Although Harris, in "speeding, improper passing,
and even failing to stop," drove in an "unsafe manner," he still "maintained control over his vehicle, used his turn signals, and did not
endanger any particular motorist on the road."'01 5 Judge Hunt recognized that Harris had crashed in a parking lot with Deputy Scott's
cruiser, but noted that when "viewing the facts in Harris' favor.., it
appears that either Scott hit Harris, or that the crash was an accident.""0 6 Moreover, at the actual moment when Deputy Scott decided
to hit Harris' car, "there were no other motorists or pedestrians
97 Id.
98 Id.
99 Id.
100 Id. at

1o
102
103
104

*13-16.

Coweta County, 2003 U.S. Dist. LEXIS 27348, at *13-14.
Id. at *14.
Id.
Id.

105 Id.
106

Id. at *15.
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nearby, thus casting doubt on Defendants' assertion that at the time of
the ramming, Harris posed an immediate threat of harm to others."10'
As for Graham'sthird factor, even though it may have been plain
that Harris was attempting to flee, ultimate escape from the authorities seemed hardly certain. The police possessed Harris' license plate
number and "the vehicle had not been reported stolen. 10° 8 A reasonable officer "would have known that they could have followed up on
the license plate information at a later time."'0 9 In summing up, Judge
Hunt declared:
Under this version of the facts, a fact finder could conclude that when
Scott rammed Harris's vehicle, he faced a fleeing suspect who, but for
the chase, did not present an immediate threat to the safety of others
since the underlying crime was driving 73 miles per hour in a 55 milesper-hour zone. A jury could also find that Scott's use of force-ramming the car while traveling at high speeds-was not in proportion to
the risk that Harris posed and therefore was objectively
110
unreasonable.
The District Court held that "a fact issue remains regarding
whether Scott violated the Fourth Amendment by using excessive
force to seize Harris."1'11 Therefore, the defendants' motion for sum12
mary judgment was denied.'
C.

The Court of Appeals' Decision

The Court of Appeals began its analysis much like that of the
District Court. Judge Barkett, writing for the court, first noted that
113
the case took place in the context of a summary judgment motion.
Therefore, the Court recognized that it had a duty to "view the facts in
the light most favorable to the non-moving party," and thus to "draw
all reasonable inferences in his favor."'1 4 Furthermore, the Court of
Appeals reiterated that summary judgment "is not appropriate unless
the evidence demonstrates that 'there is no genuine issue of material
107 Coweta County, 2003 U.S. Dist. LEXIS 27348, at *15.

108 Id.
109 Id.
110 Id. at *15-16.
111 Id. at *16.
112 Id. at *18-19.

113 Harris v. Scott, 433 F.3d 807, 811 (11th Cir. 2005).
Id.

114
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fact and that the moving party is entitled to judgment as a matter of
law."'"" 5 Judge Barkett also agreed with the District Court that
Officer Scott had seized Harris by ramming his car.11
In assessing reasonableness, the Court of Appeals focused on
Garner's "deadly force" reasoning rather than Graham's three-part
inquiry.1 17 For Judge Barkett, "deadly force" was the key issue. Judge
Barkett took the trouble to define "deadly force" as a use of force that
creates a "substantial risk of death or serious bodily injury."11' 8 Moreover, the Court of Appeals noted that "an automobile, like a gun, can
be used deliberately to cause death or serious bodily injury. "119
Finally, Judge Barkett explicitly declared, "Under an objective view of
the facts of this case, there is little dispute that the ramming of Harris'
car could constitute a use
of 'deadly force' and that a jury could so
' 120
reasonably conclude."
To justify the use of deadly force, Judge Barkett reiterated Garner's three "limited circumstances:"
(1) where the officer has probable cause to believe that the suspect
poses a threat of serious physical harm, either to the officer or others,
or if the suspect threatens the officer with a weapon or there is probable cause to believe that he had committed a crime involving the
infliction or threatened infliction of serious physical harm, and (2)
deadly force is necessary to prevent escape, and (3) if, where feasible,
1 21
some warning had been given.
Judge Barkett specified that, "Without meeting all of these condi1 2
tions, the use of deadly force is constitutionally unreasonable.
Judge Barkett flatly stated, "None of the antecedent conditions for the
use of deadly force existed in this case.' 1 23 As for the first criterion
involving a threat of serious physical harm, the Court of Appeals
noted that Harris came to police attention by committing the "infrac115 Id. (citation omitted).
116 Id. at 812.
117 Id. at 814-15.
118 Id. at 814.

119 Harris, 433 F.3d at 814.
120 Id.
121 Id. at 813 (internal quotation marks omitted).
122 Id.
123 Id. at 815.
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tion" of "speeding [73 miles per hour in a 55 mile-per-hour-zone]. 1 24
Harris did not have any outstanding warrants, let alone warrants for
any "requisite 'crime involving infliction or threatened infliction of
serious physical harm."1 25 In fact, "neither Scott nor Fenninger had
any idea why Harris was being pursued. ' 126 Finally, there was "little,
if any, actual threat to pedestrians or other motorists, as the roads
1 27
were mostly empty and Harris remained in control of his vehicle."'
Judge Barkett concluded that, "A high-speed chase of a suspect fleeing after a traffic infraction does not amount to the 'substantial threat'
of imminent physical harm that Garner requires before deadly force
1' 28
can be used.'
Police also failed to establish the second factor for use of deadly
force, the need of such force to prevent escape, for "there is no question that there were alternatives for a later arrest."1 29 Judge Barkett
noted that "there were other means to track Harris down as the pursuing officers had a description of the vehicle as well as the license
plate number." 3 ' Finally, the Court of Appeals made short work of
Garner's third criterion of providing a warning by simply stating, "We
also note that absolutely no warning was given that Scott intended to
use deadly force."''
Returning to the standard of summary judgment, Judge Barkett
specifically rejected the contention that "Harris' driving must, as a
matter of law, be considered sufficiently reckless to give Scott probable cause to believe he posed a substantial threat of imminent physical
harm to motorists and pedestrians.' '3 2 On this matter, Judge Barkett
took particular care to consider all the details of the case. He
respected the district judge's recognition that, from the non-movant's
viewpoint, "Harris remained in control of his vehicle, slowed for turns
and intersections, and typically used his indicators for turns" and "did
not run any motorists off the road."13' 3 Further, Harris was not "a
threat to pedestrians in the shopping center parking lot, which was
124
125
126
127
128
129
130
131
t32
133

Id.
Harris, 433 F.3d at 815 (internal citation omitted).
Id.
Id.
Id.
Id.

Id.
Harris, 433 F.3d at 815.
Id.
Id. at 815-16.
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'
free from pedestrian and vehicular traffic as the center was closed."134
When the chase resumed on the highway, no motorists or pedestrians
were endangered because police blockades had cleared such persons
from the roadway.135 Harris did not attempt to "ram, run over, sideswipe, or swerve into any of the officers. ' 136 Judge Barkett concluded:
"Ramming Harris' vehicle under the facts alleged here, if believed by
a jury, would violate Harris' constitutional rights to be free from
excessive force during a seizure. Accordingly, a reasonable jury could
137
find that Scott violated Harris' Fourth Amendment rights."

D.

Scott's Analysis: the Added Wrinkle of the Videotape

In much the same fashion as the lower courts, the Supreme
Court, in an opinion written by Justice Scalia, began its Fourth
Amendment analysis by recognizing that the case came before the
Court as a result of a motion for summary judgment. 1 38 Justice Scalia
recognized the requirement that the Court view "the facts and draw
reasonable inferences 'in the light most favorable to the party opposing the [summary judgment] motion."' 1 39 Justice Scalia, however,
emphasized the need, in order to avoid summary judgment, for a
"genuine" factual dispute to exist rather than "some metaphysical
doubt as to the material facts." 4 ° Justice Scalia explained that "[t]he
mere existence of some alleged factual dispute between the parties
will not defeat an otherwise properly supported motion for summary
judgment."1 4 '
Moreover, Justice Scalia identified "an added wrinkle in this
14 2
case" which was "a videotape capturing the events in question.'
This videotape gained great importance in the Court's analysis.
Indeed, Justice Scalia directed readers of the Court's opinion to a
website where the videotape could be viewed, because, he declared,
134 Id. at 816.
135 Id.
136 Id. at 816 n.ll.

137 Harris, 433 F.3d at 816.
138 Scott v. Harris, 127 S. Ct. 1769, 1774 (2007). The Court also considered the issue of
qualified immunity, an issue beyond the scope of this article. Id.
139 Id.
140 Id. at 1776.
141 Id.
142 Id. at 1775.
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"[w]e are happy to allow the videotape to speak for itself."' 43 The
Scott Court found that the videotape "quite clearly contradict[ed] the
version of the story told by respondent and adopted by the Court of
Appeals."' 4 4 The videotape portrays Harris' car racing
down narrow, two-lane roads in the dead of night at speeds that are
shockingly fast. We see it swerve around more than a dozen other
cars, cross the double-yellow line, and force cars traveling in both
directions to their respective shoulders to avoid being hit. We see it
run multiple red lights and travel for considerable periods of time in
the occasional center left-turn-only lane, chased by numerous police
cars forced to engage in the same hazardous maneuvers just to keep
up.145

Justice Scalia then equated Harris with a stunt driver, describing the
video as "more closely resembl[ing] a Hollywood-style car chase of
the most frightening sort."'146 For Justice Scalia, the videotape "so
utterly discredited" Harris' "version of events" that "no reasonable
jury could have believed him. '1 47 In viewing the facts "in the light
depicted by the videotape," the Court concluded that "Deputy Scott
148
did not violate the Fourth Amendment.1
After this reassessment of the facts, the Scott Court reevaluated
the Fourth Amendment reasonable force precedent. 149 Here, Justice
Scalia rejected Harris' interpretation of Garner's "deadly force"
requirements. 5 ' Much like the Court of Appeals, Harris argued from
Garner's analysis that there are three "preconditions that must be
met" before an officer may reasonably use deadly force.15 ' Specifically, these requirements were that: "(1) The suspect must have posed
an immediate threat of serious physical harm to the officer or others;
(2) deadly force must have been necessary to prevent escape; and (3)
143 Id. at 1775 n.5 (referencing video available at Supreme Court of the United States, Scott
v. Harris, www.supremecourtus.gov/opinions/video/scott-v_harris.rmvb
2008)).
144 Scott, 127 S.Ct. at 1775.
145 Id.
146 Id.

at 1775-76.

147 Id. at 1776.
148 Id.
149 Id. at 1777-78.
150 Scott, 127 S. Ct. at 1777.
151 Id.

(last visited Jan. 19,
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where feasible, the officer must have given the suspect some warning."15 Justice Scalia found that the analysis employed by both Harris
and the Court of Appeals "falter[ed] at its first step," for Garner
never established a "magical on/off switch that triggers rigid preconditions whenever an officer's actions constitute 'deadly force.' "153
Instead, Garner "was simply an application of the Fourth Amendment's 'reasonableness' test to the use of a particular type of force in a
'
Although Justice Scalia deemed Harris'
particular situation."154
''attempt to craft an easy-to-apply legal test in the Fourth Amendment
context" as "admirable," he concluded, "in the end we must still slosh
our way through the factbound morass of 'reasonableness.' "'55
As to how the Court should navigate such a morass, Justice Scalia
turned to a balancing test.15 6 Justice Scalia writes that "[i]n determining the reasonableness of the manner in which a seizure is effected,
'[w]e must balance the nature and quality of the intrusion on the individual's Fourth Amendment interests against the importance of the
governmental interests alleged to justify the intrusion.'"157 On the
officer's side of the balancing scales was the "paramount governmental interest in ensuring public safety."15 8 To properly assess the reasonableness of this government interest, the Court had to compare
two different risks: first, the risk of harm that Scott's actions posed to
Harris, and second, the risk of harm that Harris posed to the public,
which Scott aimed to eliminate. 159 Justice Scalia admitted that measurement of the competing hazards was not subject to any precision,
for "there is no obvious way to quantify the risks on either side."' 60
Despite this consideration, Justice Scalia first weighed the risk that
Scott aimed to eliminate by noting that "the videotape" made clear
that Harris "posed an actual and imminent threat to the lives of any
pedestrians who might have been present, to other civilian motorists,
and to the officers involved in the chase.' 61 It was, however, "equally
152 Id. (citing Brief for Respondent, supra note 78, at 17-18); see also Tennessee v. Garner,
471 U.S. 1, 11-12 (1985).
153 Scott, 127 S. Ct. at 1777 (citation omitted).
154 Id. (citations omitted).
155 Id. at 1777-78.
156 Id. at 1778.

157 Id. (quoting United States v. Place, 462 U.S. 696. 703 (1983)).
158 Id.

159 Scott, 127 S.Ct. at 1778.
160 Id.
161 Id.
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clear" to the Court that "Scott's actions posed a high likelihood of
serious injury or death to" Harris.162 Although Justice Scalia could say
with confidence that Officer Scott's ramming did not create the "near
certainty of death" posed by certain shootings, he still required more
guidance in balancing the risks involved.16 3 Therefore, Justice Scalia
inquired, "So how does a court go about weighing the perhaps lesser
probability of injuring or killing numerous bystanders against the per164
haps larger probability of injuring or killing a single person?"
In answering his own question, Justice Scalia found it "appropriate" to take into account two factors: (1) "the number of lives at
risk," and (2) the "relative culpability" of those lives. 16 5 While, for the
first factor, the Court did not then explicitly count the number of persons at risk on either side, it had previously indicated that the math
would be in the government's favor, since the police were concerned
with "numerous" lives, while Harris' interests counted only one-his
own.166 Regarding relative culpability, Justice Scalia explicitly found
the interests tilted toward the government.' 6 7 Harris was blameworthy, for it was he, "after all, who intentionally placed himself and the
public in danger by unlawfully engaging in the reckless, high-speed
flight that ultimately produced the choice between two evils that Scott
confronted. ' 168
'
In fact, his behavior was egregious, for "[m]ultiple
police cars, with blue lights flashing and sirens blaring, had been chasing respondent for nearly 10 miles, but he ignored their warning to
stop."'1 69 In contrast, the potential victims "who might have been
harmed had Scott not taken the action he did were entirely innocent."17 The Scott Court thus had "little difficulty" in finding Deputy
Scott's actions reasonable.17 The Court ultimately held that, "[a]
police officer's attempt to terminate a dangerous high-speed car chase
that threatens the lives of innocent bystanders does not violate the
Id.
163 Id. (emphasis in original).

162

164 Id.

165 Scott, 127 S. Ct. at 1778.
166 See id.
167 Id.
168 Id.
169 Id.
170 Id.

171 Scott. 127 S. Ct. at 1778.
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Fourth Amendment, even when it places the fleeing motorist at risk of
serious injury or death."1'72
III.
A.

IMPLICATIONS OF THE COURT'S REASONING IN SCOTT

In Assessing the Reasonableness of Force, the Court Usurped the
Jury's Fact-FindingFunction

As discussed previously,1 73 the Scott case came to the Court as a
result of a ruling on a motion for summary judgment. 174 It was, therefore, appropriate for the Court to consider the facts "in the light most
favorable to the nonmoving party" should there be a "'genuine' dispute as to those facts. 1' 75 The Scott Court, after viewing the videotape, simply found that no such genuine factual dispute could exist, for
the videotape succeeded in so "utterly discredit[ing]" Harris' version
6
of events that "no reasonable jury could have believed him. 17 Justice Scalia reiterated, "When opposing parties tell two different stories, one of which is blatantly contradicted by the record, so that no
reasonable jury could believe it, a court should not adopt that version
of the facts for purposes of ruling on a motion for summary judgment. ' '177 The Court relieved any potential jury from the burden of
weighing the evidence and finding facts by assuming the role of
factfinder, all because of one artifact-the cruiser's videotape of the
incident.
In support of the Court's decision, Justice Scalia cited Matsushita
Electric Industrial Co. v. Zenith Radio Corp1.,78 noting that the opponent of the summary judgment motion "must do more than simply
show that there is some metaphysical doubt as to the material facts...
Where the record taken as a whole could not lead a rational trier of
fact to find for the nonmoving party, there is no 'genuine issue for
trial.' ,,179 Unfortunately, for the Scott Court, this language does not
supply the hoped for support when the Matsushita case is itself "taken
172 Id. at 1779.

173 Id. at 1773; see also supra Part II.B.
174 Id.
175 Id. at 1776.
176 Id.

177 Scott, 127 S.Ct. at 1776.
178 475 U.S. 574 (1986).
179 Scott, 127 S.Ct. at 1776 (internal citation omitted).
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actually underas a whole."' 80 Indeed, a closer look at 8Matsushita
1
analysis.1
judgment
summary
Scott's
mines
Unlike Scott, Matsushita was an antitrust case where the plaintiffs, two American electronics manufacturers, Zenith Radio Corporation (Zenith) and National Union Electric Corporation (NUE),
alleged that Matsushita and other Japanese manufacturers were conspiring in a "scheme to raise, fix, and maintain artificially high prices
for television receivers sold by [the defendants] in Japan and, at the
same time, to fix and maintain low prices for television receivers
exported and sold in the United States."18' 2 The American manufacturers, Zenith and NUE, alleged that this predatory pricing conspiracy 183 was designed to drive American manufacturers out of
business."8 After eliminating the competition, the conspirators could
cartelize the American market, and thus ultimately reap monopoly
profits. 85 When Zenith and NUE sued in federal court alleging various antitrust violations, the twenty-one defendant corporations moved
for summary judgment.18 6
In assessing whether sufficient evidence existed supporting the
187
American manufacturer's theory "to survive summary judgment,, 88
the Matsushita court considered the matter in the antitrust context.
Justice Powell, writing for the Court, reasoned that, "if the factual
context renders respondents [the American manufacturers'] claim
implausible-if the claim is one that simply makes no economic
sense-respondents must come forward with more persuasive evi1 89
dence to support their claim than would otherwise be necessary.
Further, Justice Powell noted here that "antitrust law limits the range
of permissible inferences from ambiguous evidence."' 9 ° Indeed, "conduct as consistent with permissible competition as with illegal conspiracy does not, standing alone, support an inference of antitrust
180 Id.

181 See Matsushita, 475 U.S. 574.
182 Id. at 578 (emphasis in original).
183 When a company sells at such "low prices" that it produces "substantial losses" for its
competitors, this is known as predatory pricing. Id. at 577-78.
184 Id. at 584.
185 Id.
186 Id. at 577-78.

187 Matsushita, 475 U.S. at 585.
188 Id. at 587-88.
189 Id. at 587.
190 Id. at 588.
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'
To survive a summary judgment motion in this particuconspiracy."1 91
lar context, a plaintiff "must present evidence 'that tends to exclude
the possibility' that the alleged conspirators acted independently."19' 2
The American manufacturers not only failed to meet this requirement, they alleged a conspiracy that was "economically irrational and
practically infeasible. 19 3 The plaintiffs' theory would require the
defendants to conspire to commit to guaranteed losses for some "fifteen years" in hopes of attaining speculated profits in the "indefinite
future."'194 Such discipline is a lot to ask from a single firm; it is an
especially daunting challenge for several firms, each of which has a
strong short-term incentive to "cheat" on the conspiracy. 95 The
defendants here "had no motive to enter into the alleged conspiracy,"
and instead had "every incentive not to engage in the conduct with
which they are charged."' 96 The American manufacturers failed not
only to resolve the ambiguity in their favor, but attempted to draw
inferences that the Court simply found "implausible.' 97
The summary judgment motion in Matsushita thus presented a
question quite different than the officer's summary judgment motion
in Scott. Matsushita involved antitrust litigation, where the nonmoving party could not satisfy it burden by presenting facts subject to two
inferences, but needed evidence which "tend[ed] to exclude the possibility" offered by the movant1 98 Fourth Amendment reasonableness,
in contrast, with its totality of the circumstances analysis that the Scott
Court sloshed its way through, has no such requirement. 199 Moreover,
while in Matsushita, the plaintiff's version of the facts defied common
sense understandings of human nature, the notion in Scott of an
officer using excessive force when his adrenaline is pumping during a
high speed chase in the wake of a crash he believed the suspect intentionally committed falls well within the fight-or-flight feelings of
human nature.
191 Id.
192 Id.

193 Matsushita, 475 U.S. at 588.
194 Id. at 591 n.15.
195 Id. at 590.
196 Id. at 595 (emphasis in original).
197 Id.

at 594-95.

198 Id.

at 588.

199 Scott v. Harris, 127 S. Ct. 1769, 1778 (2007).
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In finding no genuine issue of fact,2 °0 the Court in Scott curiously
employed language in such a manner as to raise factual issues that
would impact a reasonableness determination.2 °1 Justice Scalia
declared that the videotape revealed that the chase occurred in "the
dead of night.""2 2 Such phrasing has emotive power meant to influence the interpretationof facts-the very function of a jury. Further,
one might question whether "dead of night" is an accurate interpretation, for a reasonable person might disagree on whether 10:42 p.m. is
sufficiently late for such a characterization. Such a question is material, for it goes to one of the concerns weighed by the Scott Court in its
balancing analysis: the "number of lives at risk. ' 20 3 Since traffic levels
vary with time of day, whether a chase occurred in the "dead of night"
is a factor relevant to reasonableness. In the same sentence, Justice
Scalia made yet another interpretation, characterizing Harris' speeds
as "shockingly fast. '2 4 The speed of the vehicle at each point in the
chase is materially relevant to Scott's balancing factor of the "threat to
the public that Scott was trying to eliminate."2 5 In penning such
phrases, Justice Scalia certainly demonstrated his flare for the dramatic, which might explain his comparison of the video to the
"Hollywood-style car chase of the most frightening sort. ' 20o This
hyperbole might tell more about the infrequency of the Justice's visits
to movie theaters than it does about the car chase in question, for the
actual maneuvers in the Scott video could hardly compete with the
stunt driving of Hollywood professionals. However, how the chase
rates against the chases in modern movies is a characterization of
facts-an interpretation best left to a jury. The Court's choice of
words undermined its conclusion that the facts were beyond interpretation by a reasonable jury.
Justice Scalia, with his stirring prose, unintentionally created a
version of the truth that competes with Harris' view of the facts. It is
exactly these types of differing versions of the facts that go to trial.20 7
Scott presented a head-on factual controversy, and the existence of a
200
201
202
203
204

Id.at 1776.

Id. at 1775.
Id.
Id. at 1778.
Id. at 1775.
205 Scott, 127 S. Ct. at 1778.
206 Id. at 1775-76.
207 "All that is required is that sufficient evidence supporting the claimed factual dispute be

shown to require a jury or judge to resolve the parties' differing versions of the truth at trial."
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choice of inferences to be drawn from the subsidiary facts raises a
genuine issue of fact to be resolved at trial.20 8 These competing interpretations of events should be reconciled not by a judge, but by a jury
for, "at the summary judgment stage the judge's function is not himmatter but to
self to weigh the evidence and determine the truth of the
20 9
trial.
for
issue
genuine
a
is
there
whether
determine
In its essence, the summary judgment inquiry could be described
as inquiring, "whether the evidence presents a sufficient disagreement
to require submission to a jury or whether it is so one-sided that one
party must prevail as a matter of law."2 1 When it comes to viewing
the facts in Scott, could "reasonable minds" differ? 211 Justice Scalia
flatly and repeatedly asserted they could not.2 12 His contentions, however, are belied by the fact that judges in two lower courts and Justice
Stevens in his dissent could foresee rational persons disagreeing on
the reasonableness of the officer's use of force. "If two groups of
judges can disagree so vehemently about the nature of the pursuit and
the circumstances surrounding that pursuit, it seems eminently likely
that a reasonable juror could disagree with the Court's characterization of the events. ' 213 The Scott Court instead chose to ignore the
possible existence of any reasonable disagreement, "implicitly
214
label[ing] the four other judges to review the case unreasonable.,
This seems particularly curious in light of the fact that the lower court
judges, being closer to the original jurisdiction, were "surely more
familiar with the hazards of driving on Georgia roads" than members
of the Court are.215
Although Justice Scalia claimed that the Court had to "slosh [its]
way through the factbound morass of 'reasonableness,"' after watching the tape, the Court seemed to avoid as much sloshing as possiAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986) (quoting First Nat'l Bank of Ariz. v.
Cities Serv. Co., 391 U.S. 253, 288-89 (1968)).
208 See United States v. Diebold, 369 U.S. 654, 655 (1962).
209 Anderson, 477 U.S. at 249.
210 Id. at 243.
211 Id. at 250.

212 Justice Scalia declared that "no reasonable jury could have believed" Harris and that
"no reasonable jury could conclude" in Harris' favor. Scott v. Harris, 127 S. Ct. 1769, 1776, 1779
(2007).
213 Id. at 1785 (Stevens, J., dissenting).
214 Id.

at 1784.

215 Id. at 1781.
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ble. 2 16 While the Court focused on "narrow, two-lane roads," the
initial speeding violation and start of the chase occurred on a "fourlane portion of Highway 34. ' ' 217 Rather than being "forced" off the
road, vehicles pulled over in response to "sirens and flashing lights on
the police cars" which "gave the same warning that a speeding ambulance or fire engine would have provided. ' 218 When the majority
stated that it saw Harris "run multiple red lights,"21 9 Justice Stevens
purposely counted them, confirmed that there were only two, noted
that "all other vehicles in sight were stationary," and even considered
the proof issue regarding the color of the lights, for "the videos do
show that the lights were red when the police cars passed though them
but, because the cameras were farther away when respondent did so
and it is difficult to discern the color of the signal at that point, it is not
entirely clear that he ran either or both of the red lights. '221 In his
dissent, Justice Stevens also considered the fact that "local police had
blocked off intersections to keep respondent from entering residential
neighborhoods and possibly endangering other motorists.1 221 Justice
Stevens even took the care to look for "pedestrians, parked cars, sidewalks, or residences" that were "visible at any time during the chase,"
and found none.222
The lower courts, likewise, weighed facts to which the Court
would not condescend to consider. The Court of Appeals noted that
Harris maintained control of his vehicle, even slowing and using his
signal indicator at turns.223 In contrast to the Supreme Court, the
Court of Appeals found that Harris did not run any motorists off the
road.224 Judge Barkett realized that Harris posed no threat to pedestrians when driving in the parking lot, for at that time of night, the
shopping center was closed.225 Judge Barkett looked at the precise
216 Id. at 1778.
217 Id. at 1782 (Stevens, J., dissenting).
218 Scott, 127 S.Ct. at 1782. Although Justice Stevens criticized the Court for appearing to
"minimize the significance of the sirens audible throughout the tape recording of the pursuit," he
found such an oversight "perhaps understandable" in light of the low volume of the sound
recording. Id. at 1782 n.4.
219 Id. at 1775.

220 Id. at 1782 (Stevens, J., dissenting).
221 Id. at 1783.
222 Id.

223 Harris v. Scott, 433 F.3d 807, 815-16 (11th Cir. 2005).
224 ld. at 816.
225 Id.
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moment when Deputy Scott chose to apply deadly force by ramming
Harris' vehicle and noted the roadway to be cleared of both motorists
and pedestrians due to police blockade, undermining any claim to the
need for deadly force at the moment of impact. 2 Justice Stevens'
inquiry into the other drivers' awareness of the pursuit, the color of
the lights Harris drove through, and the location of homes and pedestrians, are all facts that would be useful in determining if Deputy Scott
acted reasonably in ramming Harris' car. By the same token, the
Court of Appeals' attention to the details concerning how Harris
maneuvered his car and to the relative desertedness of the parking lot
and road are also relevant to the deadly force inquiry. Of course, a
trial could fully flesh out these facts to enable a jury to more accurately assess the danger Harris presented and the reasonableness of
Deputy Scott's use of force. Justice Scalia, however, responded to the
rendition of such particulars with derision, characterizing the Court of
Appeals' discussion of the facts as giving the impression that Harris,
"rather than fleeing from police, was attempting to pass his driving
test. "227

The Court flatly dismissed the reasoning of other judges and contemptuously rejected the arguments of an actual participant of the
pursuit because it became enamored with a single artifact of the
case-the videotape from a camera mounted in Deputy Scott's car. In
Justice Scalia's eyes, the videotape itself became a witness. 228 This
view is demonstrated by such statements as, "[w]e are happy to allow
the videotape to speak for itself" 229 and "[t]he videotape tells a quite
different story."23 This mistake of treating the videotape as a witness
has been committed before. One commentator has noted:
Through the twentieth century, increasing comfort with the filmic
medium as a form of communication as well as a kind of evidence has
led to the advocacy of the "silent witness" theory in which a film
"speaks for itself" rather than merely illustrating the testimony of a

226 Id.
227
228
229
230

Scott, 127 S. Ct. at 1775.
Id. at 1775 n.5.
Id.
Id. at 1775.
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courtroom witness. The film no longer dovetails on a percipient wit23 1
ness' authentication, but asserts in its own right.

This raises the following concern: "What remains unclear by the shifting evidentiary landscape, then, is whether in 'speaking for itself' the
film as its own witness has any more or less credibility than would a
witness who otherwise testifies in court subject to cross232
examination.
What the Scott Court seemed to have forgotten is that no single
piece of evidence tells the entire story, for any evidence has limitations. For instance, a camera mounted in Deputy Scott's vehicle
would not offer a view of what Harris was seeing out of his windshield, or of the efforts police had made in blocking all forward traffic.
The videotape cannot reveal all the facts regarding the number of
bystanders, whether pedestrians or drivers, their proximity, attention,
direction, or speed. The single videotape would not catch all the
details that other cameras in other cruisers could provide. In short,
the videotape, as merely one piece of the overall picture, should not
be able to shout down all other views.
Justice Scalia's over-reliance on the videotape is not uncommon
and is easily explained. Indeed, people in general are particularly
alert to information presented visually. It has been reported that
'
"75% of an individual's sensory intake occurs through the eyes." 233
Vision's impact on the brain can be quite dramatic, for one study
demonstrated that, "when information was presented visually, jurors'
retention was 100% more than those jurors who received the information orally. '234 This increase in stimulation and retention might
undermine people's usual critical defenses. "[I]ndividuals typically
are critical and analytical with regard to their interpersonal communications by questioning motives and meanings of what others say.
These individuals fail to apply the same analysis to watching television. Instead 'we routinely accept [television's] communication without question.'" 235 Caught up in the action of the videotape, the Court
231 Jessica M. Silbey, Judges as Film Critics: New Approaches to Filmic Evidence, 37 U.
MICH. J.L. REFORM 493, 541 (2004).
232 Id.

233 Karen Martin Campbell, Roll Tape-Admissibility of Videotape Evidence in the Courtroom, 26 U. MEM. L. REV. 1445, 1447 (1996).
234
235

Id.
Id. at 1448 (quoting

STANLEY

SONAL GUIDE TO UNDERSTANDING

J.

BARAN, THE VIEWER'S TELEVISION BOOK: A PER-

TELEVISION AND ITS INFLUENCE

26-27 (1980)).
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might have forgotten to ask such critical questions as: What is happening just outside of the frame? Have police blockades made the
drive safer? What does Harris see through his windshield? When
watching the videotape, these questions of critical reasoning apparently were not considered.
Moreover, the videotape that the Court viewed was shot from a
particularly powerful vantage point-the "Point of View of the First
Person Narrative."2'36 The first person narrative film has been
described as, "making films shot from the point of view of a single
'
This form of
narrator with which the film audience would identify."237
filmmaking has "capitalized on film's capacity for intimacy and revelation by blurring the 'boundary between subjective and objective perceptions." 23 8 Seeing the entire chase from only one perspective-that
of the deputy-created a kind of "first person narrative" car chase.
Furthermore, it is "narrated" by the police radio in the background,
causing the viewer to hear what the deputy heard, and in that sense
giving the viewer Deputy Scott's point of view. The very form of the
videotape thus makes the viewer identify with the deputy chasing
down a suspect.
Anyone who would discount the emotional impact of the videotape would do well to place this recording in the greater context of
film history. One commentator offered the following description of
the "first film played to a movie theater audience," titled "L'arrivee
d'un train en gare" (The Arrival of a Train in the Station):
Upon showing this particular film at the Grand Caf6 in Paris in 1895of a train arriving into the station and the camera stationed on the
quay such that the train grew larger and larger on screen as it got
closer to the station-the audience screamed and ran from the theater, afraid the train would run them down. Unaccustomed to the illusion of reality in motion that film creates, the 1895 audience feared for
239
their lives and never saw the end of the film.

Before writing off these Parisians' fears as quaint and naively ignorant
of what is now considered mundane technology, one should consider
the Court's own characterization of its reaction to the videotape.
236
237
238
239

Silbey, supra note 231, at 535.
Id.
Id.
Id. at 533.
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After viewing the tape, Justice Scalia used emotional language such as
"dead of night" and "shockingly fast." 24° He felt the film resembled a
"Hollywood-style car chase." 241 Further, the videotape did not rank
with humdrum or even standard stuntman car chases, but with the
"most frightening sort. '242 Justice Stevens himself noted in his dissent
that "my colleagues were unduly frightened" and tried to reassure his
fellow justices that "two or three images on the tape that looked like
bursts of lightning or explosions" were "merely the headlights of vehicles zooming by in the opposite lane. '243 He even pondered whether
their fear arose out of a generational difference in driving conditions
by offering, "Had they learned to drive when most high-speed driving
took place on two-lane roads rather than on superhighways-when
split-second judgments about the risk of passing a slow-poke in the
face of oncoming traffic were routine-they might have reacted to the
videotape more dispassionately." ' 244 This visceral reaction of fear
places the Court on a par with the 1895 scattering Parisians; neither
group fully understood how to properly assess what they were seeing.
Viewers must be sufficiently sophisticated to recognize that they
themselves are beings not just of cognition but emotion, and therefore
that a film they view may "present a fertile field for exaggeration of

any emotion or action. '245

The emotional aspect of the Court's reaction can also be gleaned
from its reliance on vivid language. As noted earlier, Justice Scalia
described 10:42 p.m. as "the dead of night. '246 Moreover, he characterized Harris' passing of cars previously pulled over in response to
hearing the siren 247 as swerving around cars and "forc[ing] cars traveling in both directions to their respective shoulders to avoid being
hit. ' 248 These dramatic specifics have psychological significance, as
shown in an experiment where some subjects heard a "pallid version"
of a drunk driving case in which the "defendant staggered against a
table and knocked a bowl to the floor" while others listened to a
"vivid version" in which the defendant "knocked a bowl of guacamole
240 Scott v. Harris, 127 S. Ct. 1769, 1775 (2007).
241 Id.
242 Id. at 1775-76.

243 Id. at 1781 n.1 (Stevens, J., dissenting).
244 Id.
245 Silbey, supra note 231, at 495.
246 Scott, 127 S. Ct. at 1775.
247 Id. at 1782 (Stevens, J., dissenting).
248 Id. at 1775.
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249
dip to the floor, splattering the dip all over a white shag carpet.
The subject group hearing the "vivid testimony" which was "more eas2 0
ily remembered, were "more likely to render a verdict of guilty.
Compounding the problem here, the details here described a videotape; if "vivid verbal descriptions are persuasive, videotape is even
'
more so, 251

Videotaping can distort even events that lack the dramatic action
of a car chase. With videotaped confessions, where presumably a
camera rests on an individual seated and speaking, the process of
videotaping may itself affect how the resulting confession is perceived.252 An experiment by psychology professor G. Daniel Lassiter
of Ohio University in Athens, indicated that "[h]ow people evaluate
videotaped confessions can be significantly affected by seemingly
inconsequential things, like camera perspective. 2 53 Specifically, videotaped confessions can be affected by "illusory causation," a mental
process where people, when witnessing a personal exchange, "tend to
attribute causality to events or individuals that are more noticea'
ble."254
Thus, "[w]hen people see two individuals chatting, for
instance, and if they have a better angle on Mr. A than Mr. B, they
conclude that Mr. A shaped the tone and direction of the conversation
and caused Mr. B to respond as he did. ''255 The same dynamic showed
up in experiments involving videotaped confessions. In Professor
Lassiter's experiments, where "the volunteers saw taped interrogations and confessions," the "variable was camera angle."25' 6 "In half of
the trials, the camera focused on the suspect alone; in others, the
detective too. ' 257 The confessions where the camera focused solely on
the suspect were deemed "more voluntary" than the confessions in
which the camera "focused equally on the suspect and the interrogator, even when the content was identical. ' 258 Further, "[w]hen the
249 Elizabeth F. Loftus & Laura A. Rosenwald, The Rodney King Videotape: Why the Case
was not Black and White, 66 S. CAL. L. REV. 1637, 1642 (1993).
250 Id.
251 Id. at 1643.
252 Sharon Begley, Videocameras, Too, Can Lie, or at Least Create Jury Prejudice, WALL
ST. J., Jan. 31, 2003, at B1.
253 Id.
254 Id.
255 Id.
256 Id.
257 Id.
258 Begley, supra note 252.
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camera focused directly on the suspect alone, volunteers were also
more likely to judge him guilty."'259 The camera-angle effect persisted
regardless of the age or gender of the volunteers and without regard
to the kind of crime involved.2 6 ° Moreover, the results "were the same
were told to note the prejudicial effect of camvolunteers
even when 26
1
angle.
era
The Scott Court would have benefited from understanding the
dramatic impact caused by even so subtle a change as camera angle.
Instead, Justice Scalia seemed to be under the impression that more
significant or crude manipulation would be required before the videotape could alter perceptions. 6 2 He declared, "There are no allegations or indications that this videotape was doctored or altered in any
way, nor any contention that what it depicts differs from what actually
happened. '263 The Court felt free to assert, without any further analysis, that the videotape "contradicts the version of the story told by
respondent and adopted by the Court of Appeals. '26 Such a conclusion was reached without the benefit of considering the effect of having the camera focused entirely on Harris, and causing the viewer to
consider him in control of the chase or even increasing the likelihood
of judging Harris guilty. In interpreting the true meaning of the
videotape, the viewer might consider what other cameras, directed on
each police vehicle and on empty onramps, might have contributed to
the overall scene.
The majority in Scott, by refusing to consider the actions happening outside the frame of the videotape, in failing to account for the
disparate impact of visual information over that of the other senses, in
choosing not to weigh the emotional impact of the film and its firstperson viewpoint, in refusing to consider other camera angles, eleto being the complete account of the case, the
vated the' 26videotape
"record. 5 Justice Scalia began his discussion of the videotape by
describing it as "capturing the events in question. ' 266 He further
declared that Harris' "version of events" was "utterly discredited by
259 "In one instance, the simple change from an equal-focus confession to a suspect-focus
confession doubled the 'conviction' rate." Id.
260 Id.
261 Id.

262 Scott v. Harris. 127 S. Ct. 1769, 1775 (2007).
263
264
265
266

Id.
Id.

Id.
Id.
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the record."26' 7 Should anyone interpret this statement as referring to
all the facts of the case instead of just the videotape, Justice Scalia
disabused any reader of this notion in his next sentence: "The Court
of Appeals should not have relied on such visible fiction; it should
have viewed the facts in the light depicted by the videotape.""26 In its
enthusiasm, the Court has failed to apply its critical eye, equating the
tape with the chase itself. However, the "film .. .is not the thing
itself; the perception of film's capacity to wholly and truthfully reveal
the world is a myth."26' 9
B.

The Court's New "Culpability" Factor in the Fourth Amendment
Balancing Analysis Could Create Unintended Consequences

In laying out its balancing test for "determining the reasonableness of the manner in which a seizure is effected," Scott asked itself:
"[s]o how does a court go about weighing the perhaps lesser
probability of injuring or killing numerous bystanders against the perhaps larger probability of injuring or killing a single person?"27 In his
answer, Justice Scalia offered a relative culpability test, for "it was
respondent, after all, who intentionally placed himself and the public
in danger by unlawfully engaging in the reckless, high-speed flight that
ultimately produced the choice between two evils that Scott confronted."27' 1 Scott's hazardous driving thus reduced the weight on his
side of the balance when contrasted with the entirely innocent lives
endangered by the pursuit.2 72 Scott's new relative culpability calculus
could have unintended, and unpleasant, consequences. As used in
Scott, the test would open an inquiry onto the relative merit of lifesaving actions based on the behavior of the potential victims. For Justice
Scalia, protecting Harris, a dangerous driver, from injury or death was
Id. at 1776.
Scott, 127 S. Ct. at 1776. The Court's reference to "the videotape," id. (emphasis
added), is itself misleading, for "[i]n total, there are four police tapes which captured portions of
the pursuit." Id. at 1785 n.7 (Stevens, J., dissenting). The existence of four tapes makes the
Court's adherence to the one videotape as "the record" all the less tenable.
269 Silbey, supra note 231, at 534. The one dissenting justice, Justice Stevens, did not forget
that there was more to the record than the videotape, and indicated as much when writing, "[i]t
is apparent from the record (including the videotape)." Scott, 127 S. Ct. at 1783 (Stevens, J.,
dissenting). Justice Stevens also noted that the videotape actually recorded only "a portion of"
the chase. Id. at 1781.
270 Scott, 127 S.Ct. at 1778.
271 Id.
272 Id.
267
268
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not as important an interest as protecting the lives of "the innocent,"
who were not risking harm to anyone.2 73 This conclusion thus enabled
the Court to apply the following unpalatable math: It was reasonable
to take a greater risk (the "larger probability") with Harris' life
because he was more culpable in order to avoid the lesser risk (the
"lesser probability") to the lives of bystanders because they were less
culpable.274 This analysis leads to uncomfortable questions. How
would the math change if the bystanders endangered were not so
"innocent? ' 275 Would the scales tip if the potential victims were
motorists who themselves were exceeding the speed limit, failing to
use signal indicators when turning, or double-parking? Would pedestrians be less deserving of police protection if they came out to watch
the chase, to jaywalk in front of it, or even to cheer on the fleeing
motorist? It would seem that such dangerous behavior by others
would not lessen the need to intervene with timely deadly force, but
increase it, for the existence of these other hazards would heighten the
likelihood that a long chase would endanger the public in general.
Scott's relative culpability test could actually cut both ways in assessing the threat to others. This new factor would make the Court's balancing analysis even more of a "morass" by requiring police to include
in their consideration such factors as the relative blameworthiness of
third parties acting with contributory negligence or intentional
wrongdoing.2 76
At the very least, the relative culpability test would provide more
discretion to the patrol officer, hardly the best idea when the government official involved might have a heightened level of stress hormones in the veins as the result of a high-speed pursuit. Even in
calmer settings, the problem of police discretion arises. One commentator noted that "the policing literature confirms that a citizen's
demeanor is a contributing if not the primary causal factor in the
277
police officer's decision to issue a citation for a moving violation."
When traffic violators "are impolite, police get angry and then they
get even ...From this perspective, the manifest purpose of an arrest
or ticket is to punish an impolite offender for being in contempt of
273 Id.
274 Id.
275 Id.

276 See Scott. 127 S.Ct. at 1778.
277 llya Lichtenberg, Police Discretion and Traffic Enforcement: A Government of Men?,
50 CLEV. ST. L. REV. 425, 439 (2003).
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'
cop."278
One officer said "[p]eople write their own tickets. They
really do. Your conduct to me will predict how I'll act to you. The
ultimate outcome of that traffic stop is always in your hands. Your
'
attitude writes your ticket."279
This temptation to apply "blue jus''z
tice 0 would seem to be even greater when police risk their own lives
in chasing a fleeing suspect.
Over the years, the Court has expressed its awareness of the dangers of discretion in the hands of patrol officers. In Delaware v.
Prouse,281 a case where an officer admitted he stopped a vehicle
merely because "I saw the car in the area and wasn't answering any
complaints, so I decided to pull them off" 28 2 the Court declared, "The
essential purpose of the proscriptions in the Fourth Amendment is to
impose a standard of 'reasonableness' upon the exercise of discretion
by government officials, including law enforcement agents, in order
'to safeguard the privacy and security of individuals against arbitrary
invasions."' 28 3 In United States v. Brignoni-Ponce,284 a case involving
roving patrols stopping cars near the Mexican border, the Court
expressed its concern about discretion by contending that, "the reasonableness requirement of the Fourth Amendment demands something more than the broad and unlimited discretion sought by the
Government. ' '285 The Court worried about subjecting "the residents
of these and other areas to potentially unlimited interference with
their use of the highways, solely at the discretion of Border Patrol
2 87 a case
officers."286 Finally, in United States v. Maritnez-Fuerte,
where a vehicle was stopped at an immigration permanent checkpoint,
278

Id.

279 Id. at 440.

Id.
440 U.S. 648 (1979).
282 Id. at 650-51.
283 Id. at 653-54 (quoting Marshall v. Barlow's, Inc., 436 U.S. 307. 312 (1978)).
284 422 U.S. 873 (1975). In Brignoni-Ponce, officers in a patrol car were parked at the fixed
checkpoint on Interstate Highway 5 near San Clemente, California. Id. at 874-75. Although
poor weather had closed down the checkpoint, the officers scanned passing traffic with their
headlights. Id. When their headlights fell on Brignoni-Ponce's vehicle, the officers observed
that "its three occupants appeared to be of Mexican descent." Id. at 875. Relying on this one
fact, police chose to pursue and stop Brignoni-Ponce's car. Id. Upon questioning the car's occupants, the officers learned that the passengers were "aliens who had entered the country illegally." Id. Brignoni-Ponce and his two passengers were arrested, and Brignoni-Ponce was
charged with knowing transportation of illegal immigrants. Id.
285 Id. at 882.
286 Id.
287 428 U.S. 543 (1976).
280

281

2008]

"SLOSH" THROUGH THE "MORASS

OF REASONABLENESS"

451

danger" of "unrethe Court reiterated its concerns about the "grave
28 8
viewable discretion" of "officers in the field.
If the Court has repeatedly raised concerns about abuse of officer
discretion in merely stopping a motorist, how much greater its worries
should be when the seizure involves the use of deadly force. Yet, the
Court, by instructing officers to consider the relative culpability of the
offender with others on the street, has added a factor where an officer
can justify his or her actions by labeling the violator as a person who is
more blameworthy than others. Such an invitation to judgment, especially in the context of a high-speed pursuit, could feed into the very
problem that Prouse, Brignoni-Ponce, and Martinez-Fuerte were trying to avoid-the assignment of too much power in a human being
placed in the worst position to rationally employ it.
CONCLUSION

In his article, The Rule of Law as a Law of Rules, Justice Scalia
lamented that when "an appellate judge comes up with nothing better
than a totality of the circumstances test to explain his decision, he is
not so much pronouncing the law in the normal sense as engaging in
'
He further noted, "at the
the less exalted function of fact-finding."2 89
point where an appellate judge says that the remaining issue must be
decided on the basis of the totality of the circumstances, or by a balancing of all the factors involved, he begins to resemble a finder of
fact more than a determiner of law."2 9 Justice Scalia then candidly
acknowledged that reaching such a point was, "in a way, a regrettable
concession of defeat-an acknowledgement that we have passed the
point where 'law,' properly speaking, has any further application. "291
In an unguarded moment, Justice Scalia recognized that, in making
rules, judges can go only so far.
Of course, the law does provide an institution for fact-findingthe jury. John Jay, the nation's first Chief Justice, noted the "good old
rule" that "questions of fact" were "the province of the jury."2 9 Justice Scalia himself offered as an example of a proper question for the
jury "whether or not a policeman fired upon a felon in unavoidable
288 Id. at 545, 559.
289 Antonin Scalia, The Rule of Law as a Law of Rules, 56 U.
(1989).
290 Id. at 1182.
291 Id.

292 Georgia v. Brailsford, 3 U.S. 1, 4 (1794).

CHI.

L.

REV.

1175, 1180-81
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'
self-defense."2 93
Yet, in authoring the Court's opinion in Scott v. Har2
9
4
ris, Justice Scalia seemed to have forgotten his own sage advice on
the limits of judges and further overlooked the well-established need
for juries.
In Scott, the Court allowed what it perceived as a "Hollywoodstyle car chase" to drive away more sober reasoning. 295 The mesmerizing influence of this single piece of evidence was evinced by the very
structure of the Court's opinion. Justice Scalia instructed that, "The
first step in assessing the constitutionality of Scott's actions is to determine the relevant facts. ' 296 The Scott Court then determined those
"facts" by relying on the "story" told by the videotape. 297 In contrast
to the traditional method pursued by most courts, Scott turned to case
law only after analyzing the details caught by Deputy Scott's camera. 291 While many opinions do indeed open with a description of the
facts of the case, when it comes time for actual analysis, the standard
approach to legal reasoning is to first present the controlling rules and
only then consider the facts in light of those rules. This approach was
299 and the Court of Appeals, 300
followed by both the District Court
enabling them to avoid being unduly swayed by any excitement
caused by the film of the chase.
The videotape thus lured the Court out of its proper role as interpreter of the Constitution into interpreter of the facts. This usurpation of the jury's fact finding role prompted Justice Stevens to
caustically call the other justices, "eight of the jurors on this Court"
and "my colleagues on the jury."3 1 Recognition of the Court's straying off its proper path makes Justice Scalia's sad complaint that "in
the end we must still slosh our way through the factbound morass of
'reasonableness'" ironic, if not downright curious.30 2 Had the Court
293 Scalia, supra note 289, at 1182.
294 127 S. Ct. 1769 (2007).
295 Id. at 1775.
296 Id. at 1774.
297 Id.

at 1775.

298 Id. at 1776-79.

299 Harris v. Coweta County, No. 3:01-CV-148-WBH, 2003 U.S. Dist. LEXIS 27348. at *919 (N.D. Ga. Sept. 25, 2003).
300 Harris v. Scott, 433 F.3d 807, 812-17 (11th Cir. 2005).
301 Scott, 127 S. Ct. at 1781, 1782 (Stevens, J., dissenting).
302 Id. at 1778.
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adhered to its proper role of applying the law instead of going out of
its way to unnecessarily interpret the facts, it could have steered clear
of the questionable task of sloshing through this morass.

