FREE SPEECH V. TRIAL BY JURY:
THE ROLE OF THE JURY IN THE APPLICATION
OF THE PICKERING TEST

by Robert Wilson*

INTRODUCTION

Alexis de Tocqueville, the famous French commentator on American democracy, wrote that "[t]he jury is a political institution, and it is
from that point of view that it must always be judged."1 De Tocqueville also believed that the jury is a majoritarian institution, calling
it "one form of the sovereignty of the people," and observing that
"when the sovereignty of the people is discarded, [the jury] too should
be completely rejected."2 De Tocqueville concluded that "[t]he jury
is both the most effective way of establishing the people's rule and the
most effective way of teaching them how to rule."3 However, de Tocqueville also warned of the "tyranny of the majority." 4 In an absolutely majoritarian society, de Tocqueville believed that justice would
wither, and asked, "To whom can [you] turn... [to] a jury? The jury
is the majority vested with the right to pronounce judgment ...[s]o,
however iniquitous or unreasonable the measure which hurts you, you
must submit." 5
Even though almost 200 years have passed since he penned them,
de Tocqueville's observations on the double-edged nature of majoritarianism are still relevant. The American conception of civil rights
prizes the majoritarian influence of the jury so much that the Consti* Robert Wilson is a third year student at George Mason University School of Law, and the
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1 ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 272 (J.P. Mayer ed., George Lawrence trans., Perennial Classics 2000) (1835).
2 Id. at 273.
3 Id. at 276 (emphasis added).
4 Id. at 250.
5 Id. at 252.
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tution guarantees a right to trial by jury.6 However, the Founders
realized the dangers inherent in a majoritarian system.7 As a remedy,
they drafted a Bill of Rights to protect individual rights, including the
right of free speech, from being overrun by the popular will.8 How
can our legal system, which prizes both the First Amendment right to
free speech and the majoritarian power of the jury, as embodied in the
right to a civil jury trial, reconcile the conflict that results when the
two rights clash?
This paper explores this conflict in the context of the application
of a balancing test propounded by the Supreme Court in Pickering v.
Board of Education.' Pickering involved the firing of a high school
teacher after he wrote a letter to the editor of a newspaper criticizing
the local school board's promotion of a proposed bond issue. 10 The
plaintiff, Pickering, claimed that the firing was in direct retaliation
against his exercise of his rights under the Free Speech Clause of the
First Amendment." In finding for Pickering, the Court reaffirmed its
position that public employees do not, merely by accepting government employment, completely relinquish their right as citizens "to
comment on matters of public interest."' 2 However, the Court went
on to observe that
the State has interests as an employer in regulating the speech of its
employees that differ significantly with regulation of the speech of the
citizenry in general. The problem in any case is to arrive at a balance
between the interests of the [employee], as a citizen, in commenting
upon matters of public concern and the interest of the State, as an
employer, in promoting the efficiency of the public services it per13
forms through its employees.
The Pickering balancing test necessarily raises questions about
the role of the jury. It is well settled that judges are the ultimate inter6 U.S. CONST. amend. VI-VII.

7 Robert H. Beinfield, The Hunter Doctrine:An Equal Protection Theory That Threatens
Democracy, 38 VAND. L. REV. 397, 428 (1985).
8 U.S. CONST. amend. I-VIII.

391 U.S. 563 (1968).
10 Pickering v. Bd. of Educ. 391 U.S. 563, 565-66 (1968).
11 Id. at 568 (citing U.S. CONST. amend. I, cl.2).
12 Id.
13 Id.
9
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preters of the meaning of the Constitution. 4 Therefore, it is the exclusive province of the judge in a Pickering case to determine whether
the employee's right to free expression outweighs the government's
interest in maintaining an efficient workplace, based on the facts of
the case. However, the jury's traditional role is to determine what the
facts are. Thus, there is tension between the roles of judge and jury.
The facts the jury determines may influence the judge's balancing of
the interests of the employee and the government, thereby indirectly
allowing the jury to have input into the construction of the First
Amendment. Courts must therefore determine to what extent, if any,
they should allow juries to find facts in Pickering cases. The choice
appears to have overtones of a zero sum game.15 As the court reduces
the jury's role in the case, it strengthens adherence to the ideal that an
independent judiciary, immune from the pressures of majoritarian
politics, should determine the First Amendment rights of the individual. This increases the probability that the employee will not endure
unjust censure simply for expressing an unpopular opinion. However,
the reduction in the jury's role comes at the expense of the ideal,
equally cherished, that every citizen has the right to put her cause
before a jury of her peers.
This paper analyzes the role of the jury in applying the Pickering
balancing test in the context of a split of authority among several federal circuit courts of appeal. The Second and Eighth Circuit Courts of
Appeals hold that certain factual questions regarding the impact of an
employee's speech on the workplace environment must be heard by
the jury.16 The Fourth Circuit holds that a jury has no role at all in the
application of the Pickering test.1 The Tenth Circuit holds that the
decision as to the jury's role lies in the discretion of the trial court. Is
Although the jury is a majoritarian political organ capable of hindering the Constitution's guarantee of free speech, the values underlying both the First and Seventh Amendments are too fundamental to
the American concept of liberty to allow for an all-or-nothing solution
Marbury v. Madison, 5 U.S. 137 (1803) (creating the doctrine of judicial review).
A zero sum game is a conflict situation where one person's gain inflicts an equal loss on
the other person. If losses and gains were numerically quantified and added together, the sum
would be zero.
16 Johnson v. Ganim, 342 F.3d 105, 114-15 (2d Cir. 2003); Belk v. City of Eldon, 228 F.3d
872, 881 (8th Cir. 2000).
17 Joyner v. Lancaster, 815 F.2d 20, 23 (4th Cir. 1987).
18 Weaver v. Chavez, 458 F.3d 1096, 1102 (10th Cir. 2006).
14

15
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to the Pickering dilemma. Accordingly, the Tenth Circuit position is
the best of the three Circuit Court of Appeals positions. This paper
also proposes an amendment to the appellate standard of review in
cases where the trial judge impanels a jury, but disagrees with its
verdict.
Part I analyzes the jury as a political entity. Part L.A traces the
origins of the jury's policymaking power. Part I.B develops the concept of the jury as a policymaking body in the arena of criminal law,
where its power as an organ of majoritarian politics stands out most
starkly, and where explication of the operative principles is thus easiest. Part II analyzes the civil jury system in the United States and
provides a framework for discussion of the Pickering circuit split. Part
II.A compares the scope of the First Amendment right to free expression with that of the right to a civil jury. Part II.B discusses limitations
on the civil jury's policymaking power. Part III applies the analysis of
Parts I and II in the Pickering context. Part III.A'sets forth the contours of the circuit split in detail. Part III.B outlines the dangers of
unchecked jury majoritarianism in Pickering cases, argues that the
Tenth Circuit position best preserves the balance of interests involved,
and suggests an amendment to the appellate standard of review.

I.
A.

THE JURY AS A POLITICAL ENTITY

Origins of the Jury's Policymaking Power

The original role of the jury was much different than it is today.

Ancient bodies, including the Norwegian Laugrettomen, 9 the Swedish
Nambd,2 ° and the Danish Nevn and Ncevninger,2 1 were the ancestors
19 Translated as "[l]aw-amendment-men." WILLIAM FORSYTH, HISTORY OF TRIAL BY
JURY 16 (The Lawbook Exchange, Ltd. 1994) (2d ed. 1875). The laugrettomen were bodies of
"sworn jurymen," who actually tried cases themselves. Their duties were a conflation of what
modem observers would think of as the duties of judge and jury. An official, called a Iogmann,
presided over cases, but his function was merely that of a record-keeper or court reporter, rather
than a judge. Id. at 17. The only law was that of precedent, so the laugrettomen, if no precedent
existed on a certain point, literally made law with their decisions. Id. This would seem to mark
them more as judges than juries. However, the laugrettomen were nominated from the general
population, and possessed no special qualifications or training, so they also had the lay character
of a jury. Id.
20 The nambd was similar in many respects to the Norwegian laugrettomen. See id. at 19.
The nambd had additional investigative and quasi-law-enforcement functions. See id. at 19-20.
21 The ncevninger was similar in many respects to the Norwegian laugrettomen. See id. at
16, 23. These fifteen-member bodies were nominated to hear all of the cases that arose in a year,
but only twelve actually heard any given case. Id. at 24. In a feature reminiscent of the modern
peremptory challenge, the accused was allowed to strike whichever three of the fifteen men he
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of the common law jury. In ancient Anglo-Saxon England, criminal
trials were often conducted by a process called compurgation 2 In a
trial by compurgation, the defendant proved his innocence by summoning a number of men of good repute, usually twelve, to swear to
their belief in his innocence, based on knowledge of the facts of the
case that they acquired before trial.23 Thus, compurgators combined
the investigative aspects of the modern Continental inquisitorial judge
with a witness's duty to testify .24 After the Norman Conquest, a thoroughly recognizable antecedent of the modern jury emerged in
England.25 William the Conqueror introduced judges, called justiciars,
to the legal system.26 The justiciars rode circuit throughout the country, presiding over trials.2 7 Later, as English courts began calling
outside witnesses to testify, juries lost their character as investigators
of fact, and were eventually prohibited from learning the facts of the
case before trial, although they continued to be regarded as witnesses
for some time thereafter.2 8
From its inception, the jury possessed policymaking power with
overtones of majoritarianism. 29 For example, the Norwegian Laugrettomen quite literally created the common law with their decisions.3"
Even after the jury in England took on a more modern form,
subordinate to the judge, it exercised the power to make policy by
judging the law as well as the facts.31 If the jury disapproved of the
particular law being applied in the case before them, it could and did
modify the law's application, or even refuse to apply the law at all.32
For example, in medieval England, all felonies and many misdemeanor theft offenses carried the death penalty. 33 However, many
juries, believing capital punishment to be unnecessarily harsh in comchose. See id. Oddly, in some cases a certain number of the jurymen were required to be related

to the accused. Id. These were called Kons-Ntevninger or Kions-Neffn, translated as "kindredjurors." Id.
22 JOHN PROFFAIr, A TREATISE ON TRIAL BY JURY 16-17 (1877).
23 Id. at 17.
24 See id.

25 See infra notes 26-27 and accompanying text.
26 FORSYTH, supra note 19, at 81.
27 Id. at 81-82.

28 See JON R. WALTZ & ROGER C. PARK, EVIDENCE 702 (10th ed. 2005).

29 See infra notes 33-39 and accompanying text.
30 FORSYTH, supra note 19, at 17.

31 See infra notes 33-39 and accompanying text.
32 See infra notes 33-39 and accompanying text.
33 CLAY S. CONRAD, JURY NULLIFICATION: THE EVOLUTION OF A DOCTRINE 20

(1998).
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parison to the charged offense, refused to convict.34 Felony conviction
rates were uniformly low, even for serious crimes.35 The conviction
rate for premeditated murder, one of the most serious crimes of all,
was only about fifty percent.3 6 The evidence often clearly indicated
that the defendant had killed the victim, but presented circumstances
that aroused the jury's sympathy. 37 The classic example of this phenomenon was the case where the defendant killed his wife's adulterous lover.38 In such cases, the jury, judging the law to be too harsh,
often made factual findings of self defense in order to acquit, even
when the evidence contained no facts to support such findings.39
The decision of English juries to act as judges of the law and vote
their consciences is especially remarkable in light of the fact that they
could be punished for doing so.4 ° Criminal juries rendering "false"
acquittals could be imprisoned by court order or heavily fined." For
example, in Throckmorton's Case, 2 a jury acquitted Sir Nicholas
Throckmorton of high treason by means of plotting rebellion against
Queen Elizabeth 1. 43 The court, dissatisfied with the jury's verdict,
ordered all twelve jurors imprisoned.' Four gained release after
"humbly admitting that they had done wrong."45 However, the Court
of Star Chamber imposed fines of £200 on five of the jurors and an
astounding £2000 on the remaining three.4 6
Civil juries were not immune from punishment for rendering a
verdict that displeased the court.47 As stated above, jurors were
regarded as witnesses.4 a Therefore, the law considered a "false" ver34 Id.
35 Id.
36 THOMAS ANDREW GREEN, VERDICT ACCORDING TO CONSCIENCE: PERSPECTIVES ON
THE ENGLISH CRIMINAL TRIAL JURY 1200-1800 39-46 (1985).
37 Id.
38 Id.
39 Id.
40 See infra notes 42-46 and accompanying text.
41 See infra notes 42-46 and accompanying text.
42 1 How. St. Tr. 869 (1554); PROFFATT, supra note 22, at 53-56.
43 PROFFAT-I, supra note 22, at 55-56.
44 Id. at 56.
45 Id.

46 Id. In today's terms, the 1554 sum of £200 is about $87,198.92, and £2000 is about
$871,989.17. See Historical Currency Conversions, http://futureboy.homeip.net/fsp/dollar.fsp
(last visited Oct. 24, 2007).
47 See infra notes 49-52 and accompanying text.
48 See supra notes 23-28 and accompanying text.
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dict to be an act of perjury.49 When a party suspected a "false" verdict
in a civil case, he could petition for a writ of attaint5 0 If a court
granted the petition, it impanelled a new jury; usually of twenty-four
men, to review the previous verdict.5 1 If the second jury declared the
first jury's verdict invalid, the members of the first jury were subject to
imprisonment, forfeiture of lands and chattels, and denial of credit to
borrow money.
The practice of punishing jurors for rendering verdicts with which
the court disagreed persisted long after jurors had been forbidden to
acquaint themselves with the facts of the case before trial, and thus
lost their character as witnesses, until Bushell's Case in 1670.13 In
Bushell's Case, the court held that punishment could only fall on a
jury whose verdict resulted from malfeasance, and could not adhere
based solely on the court's disagreement with the verdict.54
B.

Policymaking in the CriminalArena

As the law developed so that a jury's verdict of acquittal could
not be overturned, the jury's policymaking power waxed to its fullest.
Since an acquittal could not be overturned, the jury gained the power
to completely "nullify" the law in a particular case." Such acquittals,
when viewed in the aggregate, often amounted to a de facto repeal of
the law in question.56 Juries, drawn from the community and applying
the community's majoritarian concept of justice, in effect became legislatures empowered to exercise a veto over their elected
representatives. 7
English legal history is replete with such popular vetoes. For
example, in 1650 the Rump Parliament passed the Act for Suppressing
the Detestable Sins of Incest, Adultery, and Fornication.58 The Act
made adultery a felony, automatically punishable by death. 59 The
49 See

PROFFATT,

supra note 22, at 47-49.

50 See id. at 47.
51 Id.
52 Id.

53
54
55
56
57
58

124 Eng. Rep. 1006 (C.P. 1670).
Id. at 1009.
See infra notes 58-64 and accompanying text.
See infra notes 58-64 and accompanying text.
See infra notes 58-64 and accompanying text.
6 H.C. Jour. 410-11 (1650).
59 2 WINSTON S. CHURCHILL, A HISTORY OF THE
ed. 1962).
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"ferocity" of the statute was "mitigated by the fact that nothing would
convince the juries of the guilt of the accused."6 In Nineteenth Century England, there were over 230 offenses that carried an automatic
death sentence. 6 The list of offenses included the minor offense of
62
stealing bread and a number of crimes that involved political dissent.
Conviction rates for capital crimes were notoriously low. 63 In reaction, London bankers petitioned to have the mandatory death sentence for forgery abolished, claiming that it rendered conviction
nearly impossible, thus endangering the property it was intended to
protect. 64
The same policymaking power existed in America, England's
common law descendant, even before America's independence from
England.65 In 1735, William Cosby, the governor of the colony of New
York, charged John Peter Zenger with seditious libel for publishing
newspaper articles that ridiculed the governor's policies.6 6 The trial
judge instructed the jury that they must convict Zenger if the jury
found that Zenger had published the material, a fact that was undisputed.6 7 The judge refused to allow Zenger to call witnesses to prove
the truth of the newspaper's allegations.68 However, in his closing
address, Zenger's defense attorney, Andrew Hamilton, a preeminent
American lawyer of the day, told the jury members that they themselves should judge the law to be wrong, consider the truth of the
publications, and acquit Zenger.6 9 The jury did acquit Zenger, and
"showed future generations how juries could provide a bulwark
against an executive's dangerous use of criminal charges."7 Zenger's
case is only one example of colonial jury nullification; colonial juries
led a broad-based, general "revolt" against the seditious libel laws and
71
other unpopular statutes.
60 2 id. at 312.
61 HARRY KALVEN, JR. & HANS ZEISEL, THE AMERICAN JURY

310 (1966).

62 VALERIE P. HANS & NEIL VIDMAR, JUDGING THE JURY 149 (1986).
63 KALVEN

&

ZEISEL,

supra note 61, at 310-11.

64 Id. at 311.
65 RANDOLPH N. JONAKAIT, THE AMERICAN JURY SYSTEM 23 (2003).
66 Id.
67 Id.
68 Id.
69 Id.
70 Id. at 25.
71 See KALVEN & ZEISEL, supra note 61, at 286.
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As tension between England and the colonies grew during the
buildup to the American Revolution, juries took on a central role. 2
Juries were so effective at blunting the force of the unpopular laws
that Parliament forced on the colonies that the British government
began a campaign to "control or avoid jury adjudications. 7 3 The
Navigation Acts and Stamp Act mandated that offenses under the
Acts were to be tried without juries.74 For offenses under other statutes, the British government sought to impanel favorable juries by
packing the jury rolls with Tory sympathizers and forbidding questions
about the political beliefs of the veniremen during voir dire.75 In time,
the British war against the independence of the American jury itself
became a central point of Anglo-American strife. 6 In fact, the Declaration of Independence lists "depriving us, in many Cases, of the Benefits of Trial by Jury" as one of the factors necessitating a permanent
break from England. 7
Given the important role of the right to trial by jury in America's
conflict with England, it is not surprising that the federal and state
governments enshrined the right in their respective constitutions after
independence.78 Furthermore, the majority of the Founders supported jury nullification, although the Constitution does not mention
the practice. 9 Judges "routinely instructed jurors that they could
decide issues of law as well as of fact."8 Northern juries of the 1850s,
armed with this knowledge, made war on the Fugitive Slave Laws,
which prohibited assisting slaves to escape or impeding their capture
or return.8 I The juries often acquitted abolitionist defendants, even
when the evidence clearly established guilt under the terms of the
laws.82
72 See infra notes 73-77 and accompanying text.
73 Stephan Landsman, The History and Objectives of the Civil Jury System, in VERDICT:
ASSESSING THE CIVIL JURY SYSTEM 35 (Robert E. Litan ed., 1993).

74 Id. at 34-35.
75 HANS & VIDMAR, supra note 62, at 35.
76 See infra note 77 and accompanying text.
77 THE DECLARATION OF INDEPENDENCE para. 20 (U.S. 1776).

78 U.S. CONST. amend. VI-VII. For a comprehensive discussion of state constitutional provisions regarding civil juries, see infra Part II.A.
79 JAMES P. LEVINE, JURIES AND POLITICS 102 (1992).
80 Id.
81 HANS & VIDMAR, supra note 62, at 149.
82 Id.
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Late in the Nineteenth Century, the jury's policymaking power
sustained a serious blow. In Sparf v. United States,8 3 the Supreme
Court held that federal juries could no longer receive nullification
instructions.84 All of the state court systems, except those of Indiana
and Maryland, followed suit.85 Courts decided that juries had no
inherent right to decide the law.86 However, nothing short of a Constitutional amendment could take away their power to do so.87 This
power stems from the Double Jeopardy Clause of the Fifth Amendment.88 Since no person can be forced to stand trial for the same
offense twice, a verdict of acquittal is not reviewable. Thus, even if
the jury acquits simply because it disagrees with the law, the acquittal
cannot be overturned.
Sparf did not sound the death knell of the jury's power to exercise a de facto repeal of unpopular laws. In fact, the single most
resounding instance of such a repeal in American history came
decades later.89 In 1919, the states ratified the Eighteenth Amendment, which outlawed "the manufacture, sale, or transportation of
intoxicating liquors." 9° The response was swift and certain: not guilty
verdicts in unprecedented numbers. The high acquittal rate in Prohibition cases in the 1920s and early 1930s rendered enforcement of the
law almost impossible. 91 The repeal of Prohibition is directly attributable to the refusal of juries to convict defendants of alcohol
offenses.9 2 The Prohibition phenomenon illustrates another aspect of
the jury's policymaking power. Juries' acquittal of defendants who
appeared to be guilty in light of the evidence gave prosecutors important information on the views of the community, and shaped their
93
future decisions about what types of cases to bring to trial.
Repeated acquittals in similar circumstances led prosecutors to simply
83 156 U.S. 51 (1896).
84 See Sparf v. United States, 156 U.S. 51, 71-72 (1896).
85 LEVINE, supra note 79, at 102.
86 JONAKAr, supra note 65, at 247-48 (emphasis added).

87
88
89
90

See infra note 88 and accompanying text.
U.S. CONST. amend. V, cl.2.
See infra notes 90-94 and accompanying text.
U.S. CONST. amend. XVIII, § 1.

91 Alan Scheflin & Jon Van Dyke, Jury Nullification: The Contours of a Controversy, 43
LAw & CONTEMP. PROBS. 51, 71 (1979-1980).
92 Id.
93 Id.
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stop charging certain categories of offenses, effecting an unofficial
repeal of the law even in the absence of legislative repeal.94
The jury's populist power of nullification continued into the
Twentieth Century and beyond.9 5 Juries continued to exercise the
power to combat unpopular laws, especially laws prohibiting hunting
out of season, liquor violations, gambling, and drunk driving.96 In fact,
drunk driving conviction rates in the mid-to-late Twentieth Century
were so low that courts carved out so-called "D.U.I. exceptions" to
the Constitution and the rules of evidence, in order to render conviction easier.

97

The reasons underlying the reluctance of juries to convict defendants of certain crimes are complex and multifarious, and do not always
spring from a simple disagreement with the law. Often juries refuse to
convict, even if they agree with the law, when they feel that the violation was de minimis.98 Juries are more likely to convict defendants of
crimes they view as more serious than those they view as less serious. 99
For example, Kalven and Zeisel's landmark study of the American
jury system found that the conviction rate for drug offenses, which
juries considered more serious, was ninety percent, compared with a
fifty-three percent rate for possession of stolen property, which juries
regarded as less serious."° Comparing similar crimes, the conviction
rate for robbery, a violent form of theft, was seventy-six percent, compared with sixty-five percent for larceny, a type of theft that does not
involve violence. 10 ' A study of Florida courts in the late 1970s
94 See id.

95 See infra notes 96-97 and accompanying text.
96 See generally KALVEN & ZEISEL, supra note 61, at 287-97 (discussing high jury acquittal
rates for game, liquor, gambling, and drunk driving offenses).
97 See, e.g., Mich. Dept. of State Police v. Sitz, 496 U.S. 444, 447 (1990) (holding that the
practice of setting up roadblocks to search all approaching cars for drunk drivers does not violate
the Fourth or Fourteenth Amendments); Berkemer v. McCarty, 468 U.S. 420, 441-42 (1984)
(holding that, although they are not free to leave, drunk driving suspects detained at roadside
are also not formally in custody and therefore need not be advised of their Miranda rights);
California v. Trombetta, 467 U.S. 479, 491 (1984) (holding that breath samples need not be saved
or made available to the defendant in order for breathalyzer test results to be admissible as
evidence); South Dakota v. Neville, 459 U.S. 553, 566 (1983) (holding that allowing the prosecutor to comment on a drunk driving defendant's refusal to submit to a blood test does not violate
the Fifth Amendment); Schmerber v. California, 384 U.S. 757, 765 (1966) (holding that compelling a drunk driving suspect to submit to a blood test does not violate the Fifth Amendment).
98 LEVINE, supra note 79, at 107.
99 See infra notes 100-102 and accompanying text.
100 See KALVEN & ZEISEL, supra note 61, at 42.
101 See id.
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revealed that while juries convicted in felony cases at a rate of sixtytwo percent, the rate for misdemeanors was only about thirty-three
percent. 102
Juries are also prone to acquit defendants of so-called "folk
crimes."103 Acquittals in these cases do not necessarily stem from disagreement with the law, but from the fact that the jurors feel that the
defendant is being unfairly singled out for committing a crime that
other people routinely commit without being punished.'0 4 For example, the juror may agree that drunk driving is dangerous and wrong,
but be reluctant to convict because she herself has driven after having
too much to drink, with no legal consequences.10 5 Jurors also routinely "overlook... income tax evasion, unless it is done on a massive
scale. 'There but for the grace of God go I' becomes the rationale for
10 6
finding a way to acquit.

II.

THE CIVIL JURY SYSTEM IN THE UNITED STATES

A.

The Extent of the Right to Freedom of Speech and the Right to
a Civil Jury

In the United States, the First Amendment right to free speech
applies at both the federal and state levels, but this was not always the
case.10 7 Originally, the first eight amendments of the Bill of Rights
applied only to the federal government, and not to the states. 10 8 However, beginning in the late Nineteenth Century, the Supreme Court
began using the Fourteenth Amendment's guarantees of Due Process
and Equal Protection,10 9 which applied to the federal government and
the states, to "incorporate" certain provisions of the Bill of Rights, so
that they applied to the states. 1 0 In Chicago, Burlington, & Quincy
Railroad v. Chicago,1 11 the Court held that states must pay just com102
103
104
105
106
107

LEV',NE, supra note 79, at 107.
Id. at 108.
Id.

Id.
Id.

See infra note 108 and accompanying text.
108 See, e.g., Barron v. Baltimore, 32 U.S. 243 (1833) (holding that the Fifth Amendment's
limitations on eminent domain power apply only to the federal government). Prior to the ratification of the Fourteenth Amendment, Barron was read as foreclosing the entire Bill of Rights
from application to the states.
1O9 U.S. CONST. amend. XIV, § 1.
110 See infra notes 111-15 and accompanying text.
111 166 U.S. 226, 236 (1897).
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pensation for land condemned for public use through eminent
domain. 1 2 Later, in Gitlow v. New York," 3 the Court incorporated
the First Amendment guarantees of freedom of speech and the
press.114
Other incorporations have followed until the present day, and
now the majority of the protections of the first eight amendments
apply to the states.'15 However, the Supreme Court has never incorporated the Seventh Amendment civil jury right. Nevertheless, fortyeight of the fifty states include a right to civil trial by jury in their own
constitutions.1 16 The constitutions of the territories and insular posses112 Chi., Burlington & Quincy R.R. Co. v. Chicago, 166 U.S. 226, 236 (1897). In Chicago,
Burlington & Quincy, the court relied on the Fourteenth Amendment directly, rather than
explicitly holding that the Fourteenth Amendment incorporated the Takings Clause of the Fifth
Amendment. However, the court's holding that compensation must be paid to the property
owner in order to satisfy Due Process requirements echoes the Fifth Amendment, and the case
foreshadows later cases in which portions of the first eight amendments would be explicitly
incorporated through the Fourteenth Amendment.
113 268 U.S 652, 666 (1925).
114 Gitlow v. New York, 268 U.S. 652, 666 (1925).
115 See, e.g., Furman v. Georgia, 408 U.S. 238, 241 (1972) (incorporating Eighth Amendment); Benton v. Maryland, 395 U.S. 784, 794 (1969) (incorporating Double Jeopardy Clause of
the Fifth Amendment); Duncan v. Louisiana, 391 U.S. 145, 149 (1968) (incorporating Sixth
Amendment right to a criminal jury trial); Washington v. Texas, 388 U.S. 14, 18 (1967) (incorporating Sixth Amendment Compulsory Process Clause); Klopfer v. North Carolina, 386 U.S. 213,
222 (1967) (incorporating Sixth Amendment right to a speedy trial); Pointer v. Texas, 380 U.S.
400, 403 (1965) (incorporating Sixth Amendment Confrontation Clause); Wolf v. Colorado, 338
U.S. 25, 27-28 (1949) (incorporating Fourth Amendment); Murdock v. Pennsylvania, 319 U.S.
105, 108 (1943) (reaffirming incorporation of entire First Amendment).
116 ALA. CONST. art. I, § 11 ("shall remain inviolate"); ALASKA CONST. art. I, § 16 ("preserved to the same extent as it existed at common law"); ARIZ. CONST. art. II, § 23 ("shall
remain inviolate"); ARK. CONST. art. II, § 7 ("shall remain inviolate"); CAL. CONST. art. I, § 16
("is an inviolate right and shall be secured to all"); COLO. CONST. art. I, § 23 ("shall remain
inviolate in criminal cases; but a jury trial in civil cases . . . may consist of less than twelve
persons, as may be proscribed by law"); CONN. CONST. art. I, § 19 ("shall remain inviolate");
DEL. CONST. art. I, § 4 ("shall be as heretofore"); FLA. CONST. art. I, § 22 ("shall be secure to all
and remain inviolate"); GA. CONST. art. I, § 1, para. XI(a) ("shall remain inviolate, except that
the court shall render judgment without the verdict of a jury in all civil cases where no issuable
defense is filed and where a jury is not demanded in writing by either party"); HAw. CONST. art.
I, § 13 ("shall be preserved"); IDAHO CONST. art. I, § 7 ("shall remain inviolate"); ILL. CONST.
art. I, § 13 ("as heretofore enjoyed shall remain inviolate"); IND. CONST. art. I, § 20 ("shall
remain inviolate"); IOWA CONST. art. I, § 9 ("shall remain inviolate"); KAN. BILL OF RIGHTS § 5
("shall be inviolate"); Ky. CONST. § 7 ("shall be held sacred, and the right thereof remain inviolate"); ME. CONST. art. I, § 20 ("In all civil suits ... except in cases where it has been heretofore
otherwise practiced"); MD. DECLARATION OF RIGHTS art. V(a) ("That the Inhabitants of Maryland are entitled to the Common Law of England, and the trial by Jury, according to the course
of that Law"); MASS. CONST. part I, art. XV ("in all suits between two or more persons, except in
cases in which it has heretofore been otherways used and practiced, the parties have a right to a
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sions are less solicitous of the right to a civil jury. t17 However, in territories and insular possessions having no autonomous or semiautonomous governments, the United States Constitution, including

the Seventh Amendment, applies in full. 1 18 In sum, the right to a civil
jury is nearly as widespread as the First Amendment right to free
speech.11 9

trial by jury; and this method of procedure shall be held sacred"); MICH. CONST. art. I, § 14
("shall remain, but shall be waived in all civil cases unless demanded by one of the parties");
MINN. CONST. art. I, § 4 ("shall remain inviolate"); Miss. CONST. art. III, § 31 ("shall remain
inviolate"); Mo. CONST. art. I, § 22(a) ("as heretofore enjoyed shall remain inviolate"); MONT.
CONST. art. II, § 26 ("is secured to all and shall remain inviolate"); NEB. CONST. art. I, § 6 ("shall
remain inviolate"); NEv. CONST. art. I, § 3 ("shall be secured to all and remain inviolate forever"); N.H. BILL OF RIGHTS art. XX ("in all suits between two or more persons except those in
which another practice is and has been customary and except those in which the value in controversy does not exceed $1,500 and no title to real estate is involved") (emphasis added); N.J.
CONST. art. I, § 9 ("shall remain inviolate"); N.M. CONST. art. II, § 12 ("as it has heretofore
existed shall be secured to all and remain inviolate"); N.Y. CONST. art. I, § 2 ("shaH remain
inviolate forever"); N.C. CONST. art. I, § 25 ("is one of the best securities of the rights of the
people, and shall remain sacred and inviolable"); N.D. CONST. art. I, § 13 ("shall be secured to
all, and remain inviolate"); OHIO CONST. art. I, § 5 ("shall be inviolate"); OKLA. CONST. art. II,
§ 19 ("shall be and remain inviolate, except in civil cases wherein the amount in controversy
does not exceed One Thousand Five Hundred Dollars ($1,500.00)"); OR. CONST. art. I, § 17
("shall remain inviolate"); PA. CONST. art. I,§ 6 ("shall be as heretofore, and the right thereof
remain inviolate"); R.I. CONST. art. I, § 15 ("shall remain inviolate"); S.C. CONST. art. I, §14
("shall be preserved inviolate"); S.D. CONST. art. VI, § 6 ("shall remain inviolate"); TENN.
CONST. art. I, § 6 ("shall remain inviolate"); TEx. CONST.art. I, § 15 ("shall remain inviolate");
UTAH CONST. art. I, § 10 ("shall be waived unless demanded"); VT. CONST. ch. I, § 12 ("ought to
be held sacred"); VA. CONST. art. I, § 11 ("That in controversies respecting property, and in suits
between man and man, trial by jury is preferable to any other, and ought to be held sacred");
WASH. CONST. art. I, § 21 ("shall remain inviolate"); W. VA. CONST. art. III, § 13 ("In suits at
common law, where the value in controversy exceeds twenty dollars exclusive of interest and
costs, the right of trial by jury, if required by either party, shall be preserved"); Wis. CONST. art.
I, § 5 ("shall remain inviolate"). The constitutions of Louisiana and Wyoming do not provide
the right to a jury trial in civil cases. As a federal enclave, the District of Columbia is subject to
the entire United States Constitution, including the Seventh Amendment.
117 The constitutions of Guam and Puerto Rico do not provide the right to a jury trial in
civil cases. The United States Virgin Islands have no formal written constitution, although Congress authorized them to draft one in 1977. 48 U.S.C. § 1391. The constitution of the Commonwealth of the Northern Mariana Islands allows the right to a jury trial in civil cases to be
determined by statute. N. MAR. I. CONST. art. I, § 8.
118 Palmyra Island, as an incorporated territory under the control of the Department of the
Interior, is subject to the entire United States Constitution, including the Seventh Amendment.
See 43 U.S.C. § 1458. All other United States territories and insular possessions are either uninhabited or, having no indigenous population, are occupied solely by military personnel and/or
contractors. In these places the United States Constitution applies in full.
119 It is worth noting that the Seventh Amendment and the majority of the corresponding
state constitutional provisions only protect the civil jury right as it was understood under the
common law. This means that the right exists only in actions at law, where the plaintiff demands
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Limitations on the Power of Civil Juries

Since Part I analyzed the jury's policymaking power primarily in
the criminal context, it is necessary to outline the Constitutional and
procedural differences between the criminal and civil jury rights
before analyzing the Pickering circuit split. The jury's policymaking
120
power in civil law is much more circumscribed than in criminal law.
However, the power remains extremely potent. For example, since
the Double Jeopardy Clause does not apply in civil cases, verdicts are
reviewable.' 2 t In civil cases, unlike criminal cases, both sides can
appeal an unsatisfactory verdict.122 Even so, the rate of appeal in civil
cases is much lower than in criminal cases. 2 3 This is partly because
criminal defendants can usually appeal at no cost to themselves, while
the losing party
in a civil action must pay to take his case up the appel124
late ladder.
Appellate courts have the power to overturn a jury's finding of
fact, but are extremely reluctant to do so.' 25 Only if a rational jury
could not possibly have made a given finding of fact will an appellate
court disturb it.1 26 By contrast, appellate courts treat findings of fact
by judges with less deference, overturning them when the court
believes them to be "clearly erroneous."127
However, there are limiting tools that keep juries from making
findings of fact in the first place.2 2 In the federal system, if a party has
been fully heard on an issue and the judge believes that no reasonable
jury could find for the nonmoving party on an issue, the court may
grant a motion for judgment as a matter of law.' 29 Such a motion must
money damages, rather than conflicts solely in equity, where the plaintiff demands an injunction.
However, the common practice among Pickering plaintiffs is to ask for money damages, either
alone or along with an injunction. Therefore, the distinction has little practical effect in terms of
the clash of civil rights that is the subject of this Comment. Nevertheless, this Comment's analysis applies only to jurisdictions and trials where a civil jury right exists.
120 See infra notes 121-22 and accompanying text.
121 Cf supra notes 83-88 and accompanying text.
122 JONAKAIT, supra note 65, at 14.
123 Id.
124 Id.

125 See infra note 126 and accompanying text.
126 THOMAS D. ROWE, JR., SUZANNA SHERRY & JAY TIDMARSH,
(2004).
127 Id. at 301.
128 See infra notes 129-44 and accompanying text.
129 FED. R. Civ. P. 50(a)(1).
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be made before the jury takes the case. 3 ' After the verdict, the party
may renew its motion for judgment as a matter of law, and ask the
judge to grant a new trial or even direct a verdict opposite to the jury's
verdict.'13 A successful motion for judgment as a matter of law
receives much less deference than a finding of fact, with the appellate
court considering all of the evidence in the light most favorable to the
132
nonmoving party.
The motion for summary judgment likewise keeps the case from
the jury. Much like a motion for judgment as a matter of law, a
motion for summary judgment essentially asks the judge to decide
that no reasonable jury could find for the nonmoving party.133 Again,
the appellate court considers all of the evidence in the light most
favorable to the nonmoving party. 134 In the federal system, such a
motion may be made from twenty days before the trial is scheduled to
begin to the close of evidence. 35
The judge can also control the jury's fact finding process by the
use of the special verdict.13 6 The customary verdict is a general verdict, either for the plaintiff or for the defendant, which simply
announces the jury's decision as to liability and damages, without providing reasons for the decision. 37 Much like a criminal verdict, this
type of verdict allows the jury to exercise its policymaking power by
"import[ing] its notion of lay justice... without strict compliance with
the rules laid down by the court."' 38 The special verdict, by contrast,
presents the jury with one or more discrete factual question, with the
judge producing a general verdict himself based on the jury's
139
responses.

The judge may also use a hybrid process, the general verdict with
interrogatories. 40 In this process, the jury returns discrete findings of
facts on one or more issues, along with a general verdict. 4 ' In the
130 Id. at 50(a)(2).
131 Id. at 50(b).
132 See, e.g., Buczek v. Cont'l Cas. Ins. Co., 378 F.3d 284, 288 (3d Cir. 2004).
133 ROWE, SHERRY & TIDMARSH, supra note 126, at 257.
134 See id.
135 FED. R. Civ. P. 56(a).
136 Id. at 49(a).
137 See ROWE, SHERRY & TIDMARSH, supra note 126, at 269.
138 Id.
139

Id.

140 FED. R. Civ. P. 49(b).
141 Id.
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federal system, if the findings and the verdict agree with one another,
the judge must enter judgment on the verdict.4 2 However, if the findings disagree with one another, with the general verdict, or both, the
judge may either enter a judgment consistent with the findings and not
the verdict (in cases where all of the findings agree with each other),
return the matter to the jury for further consideration, or order a new
trial. 4 3 The judge cannot, however, enter judgment based on his own
interpretation of the facts. 1"
It is clear that the civil jury's power as a majoritarian political
organ is less than the criminal jury's power. It is equally clear, however, that the civil jury's power remains extremely strong. Beneath
each of the various methods of circumscribing the civil jury's fact-finding power, there lies a presumption that the jury is the best and most
appropriate fact finder in the civil context. 145 The jury's findings of
fact receive the highest degree of deference from appellate courts,
while a judge's decision to take away the jury's fact-finding power
receives very little deference.146 Thus, the difference between the
powers of the civil jury and the criminal jury as majoritarian political
institutions is merely one of degree, not one of kind.
III.

APPLICATION OF THE JURY'S POLICYMAKING POWER IN THE
PICKERING CONTEXT

A.

The Circuit Split

Before a court in a Pickering case can balance the interests
between the individual's right to free speech and the government's
interest in maintaining an efficient workplace, it must make certain
preliminary determinations. First, the court must assess whether the
employee speaks "as a citizen addressing matters of public concern."14 7 This analysis requires two determinations. 4 8 The court must
first determine whether the subject of the expression is a matter of
142

Id.

143 Id.

144 See id.
145 See generally Joe S.Cecil, Valerie P. Hans & Elizabeth C. Wiggins, Citizen Comprehension of Complex Issues: Lessons From Civil Jury Trials, 40 Am.U. L. REv. 727, 744-50 (1991)
(discussing various studies on the effectiveness of jury decision making).
146 See supra notes 126, 132-34, and accompanying text.
147 Garcetti v. Ceballos, 126 S. Ct. 1951, 1957 (2006).
148 Id. at 1958.
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public concern.14 9 Matters of public concern include "matters of political, social, and other concerns to the community."15 "When a public
employee's speech is purely job-related," for example, "that speech
will not be deemed a matter of public concern."15' 1 The court must
also determine whether the employee speaks as a citizen. 5 2 For
instance, "when public employees make statements pursuant to their
official duties, the employees are not speaking as citizens for First
Amendment purposes."1'53 These considerations hew so closely to the
ultimate act of interpreting the First Amendment that no court holds
that the jury should have any part in deciding them.15 4
Second, the court must determine whether the employee's speech
interferes with the government's interest in maintaining an efficient
workplace. 155 The court may consider factors such as:
(1) the need for harmony in the work place; (2) whether the government's responsibilities require a close working relationship to exist
between the plaintiff and coworkers when the speech in question has
caused or would cause the relationship to deteriorate; (3) the time,
manner, and place of the speech; (4) the context in which the dispute
arose; (5) the degree of public interest in the speech; and (6) whether
1 56
the speech impeded the plaintiff's ability to perform his duties.
Several of these determinations appear to be heavily fact-based, and
arguably within the jury's traditional province as trier of fact. Four
federal circuit courts of appeals are split over the extent, if any, to
which the jury should be allowed to take part in these factual
57
determinations.1
The Second Circuit holds that certain questions of fact must be
submitted to the jury in Pickering cases. 158 In Johnson v. Ganim,159 a
city custodian alleged that he was fired for writing a letter criticizing
149 See Connick v. Meyers, 461 U.S. 138, 146 (1983).
150 Id.
151 Buazard v. Meredith, 172 F.3d 546, 548 (8th Cir. 1999).
152 Garcetti, 126 S.Ct. at 1960.
153 Id.
154 See, e.g., Rankin v. McPherson, 438 U.S. 378, 386 n.8 (1987); Caughlin v. Lee, 946 F.2d
1152, 1156 (5th Cir. 1991); Fyfe v. Curlee, 902 F.2d 401, 403 (5th Cir. 1990).
155 Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968).
156 Belk v. City of Eldon, 228 F.3d 872, 880-81 (8th Cir. 2000).
157 See discussion infra Part III.A.
158 See infra notes 159-63 and accompanying text.
159 342 F.3d 105 (2d Cir. 2003).
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the city's policies toward labor unions. 6 ° The city claimed that the
letter contained a threat of violence, 161 and that it fired the custodian
for refusing to undergo continuing psychological counseling to treat
his anger and aggression problems. 6 2 In finding for the city, the court
held that "factual disputes pertaining to the potential for disruption
and defendant's motivations in terminating plaintiff are issues which
would properly be regarded as questions of fact, to be answered by
the jury prior to the district court's application of the Pickering bal1' 63
ancing test.'
The Eighth Circuit takes a similar position.1 64 In Belk v. City of
Eldon t 6 ' a city employee alleged that she was fired in retaliation for
reporting a supervisor's misuse of public funds to a city alderman.16 6
The city contended that it fired the employee for disrupting the workplace with rumors that the supervisor was having an extramarital
affair. 67 In finding for the employee, the court held that "although
the balancing of interests is a matter of law for the district court, the
underlying factual questions should be submitted to the jury, generally
16
through interrogatories or a special verdict form.
The Fourth Circuit differs sharply from the Second and Eighth
Circuits on the role of the jury in Pickering cases. 69 In Joyner v. Lancaster,'170 a sheriff's department captain alleged that he was fired in
retaliation for campaigning on behalf of the incumbent sheriff's challenger in an election. 71 The sheriff's department conceded that this
was the case, but argued that the captain's activities sowed discord in
the department and hindered its efforts to protect the public. 7 2 The
trial court impanelled a jury to make the factual determination of
whether the captain's activities disrupted the department's operations. 173 The jury found no disruption, but the judge set aside the
160 Johnson v. Ganim, 342 F.3d 105, 110 (2d Cir 2003).
161 Id. at 108-09.
162 Id. at 110.
163 Id. at 114-15 (internal citation and quotation marks omitted).
164 See infra notes 165-68 and accompanying text.
165 228 F.3d 872 (8th Cir. 2000).
166 Belk v. City of Eldon, 228 F.3d 872, 876-77 (8th Cir. 2000).
167 Id. at 877.
168 Id. at 881-82.
169 See infra notes 170-76 and accompanying text.
170 815 F.2d 20 (4th Cir. 1987).
171 Joyner v. Lancaster, 815 F.2d 20, 22 (4th Cir. 1987).
172 Id.
173 Id.
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jury's findings as being contrary to the clear weight of the evidence,
and dismissed the action.' 74 On appeal, the Fourth Circuit affirmed,
holding that "even if the verdict had not been against the clear weight
of the evidence, the entire matter was one for determination by the
court."' 75 Relying on a previous decision, the court held that "the
entire balancing process is an inquiry of law for the court" and that
the determinations of whether the captain's actions created discord
and disruption "were not factual issues for176the jury, but involved questions of constitutional law for the court.'
The Tenth Circuit strikes a balance between the two more
extreme positions. 177 In Weaver v. Chavez, 1 8 an assistant city district
attorney alleged that she was fired in retaliation for her efforts to
expose corrupt hiring practices in her office.179 The city argued that
the attorney's allegations were unfounded, stemmed from resentment
at being passed over for promotion, and disrupted the close working
environment required by the office. 8° The trial court solicited a special verdict from the jury, which found that the attorney's activities
had "cause[d] disharmony or disruption in the workplace."'' On this
basis, the trial court found that the Pickering balance of interests
favored the city. 182 The attorney appealed, arguing "that the district
court erred in submitting any fact question to the jury because the
balancing is entirely a question of law for the court."' 183 The Tenth
Circuit affirmed, although it conceded that the distinction between
"finding facts and applying law can be quite elusive."'" Nevertheless,
the court held that "[a]n issue does not lose its factual character...
merely because it is dispositive of the ultimate Constitutional question."' 85 The court found that "the district court ...is generally in the
best position to assess whether an inquiry involves an underlying historical fact, which often turns on judgments of credibility of witnesses
174 Id.
175 Id. at 23.

176
177
178
179

Id. (quoting Jones v. Dodson, 727 F.2d 1329, 1337 (4th Cir. 1984)) (emphasis added).
See infra notes 178-87 and accompanying text.
458 F.3d 1096 (10th Cir. 2006).
Weaver v. Chavez, 458 F.3d 1096, 1098 (10th Cir. 2006).
180 Id. at 1097-98.
181 Id. at 1098.
182 Id. at 1097-98.
183 Id. at 1101.

184 Id. (citation and quotation marks omitted).
185 Weaver, 458 F.3d at 1101 (citation and quotation marks omitted).
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or evaluation of demeanor. ' 186 The court held that when a district
court finds that its application of the Pickering test rests "on a question of historical fact that it reasonably believes the jury is capable of
jury, so long as it performs the
resolving, it can submit that issue to the
18 7
final assessment of constitutionality.' 1
B.

The Jury's Proper Role in the Pickering Context

Up to this point, the analysis of the jury's majoritarian political
power has highlighted only the salutary effects of this power. 188 If the
jury's policymaking power had no negative consequences, then the
conclusion would be that the positions of the Second and Eighth Circuits, which both allow the jury to find facts in all Pickering cases, 89
are correct. The jury undoubtedly has beneficial effects on society
when it judges the law as well as the facts.1 9° In such cases, the jury
often takes the side of the individual against the government. 19'
However, the jury's power to make policy has the potential for
evil as well as good. The jury may sometimes disregard the judge's
instructions, not by judging the law, but by passing personal judgment
on one of the parties to the litigation. 92 For example, Kalven and
Zeisel's 1966 study of American juries indicated that juries convicted
defendants of rape only sixty percent of the time, less that almost any
other serious violent crime.193 Furthermore, juries convicted in only
three cases out of forty-two surveyed cases when "(1) the victim was
an acquaintance of the alleged assailant or (2) the defendant and victim were strangers to each other but additional violence was
'
absent."194
This trend was apparently based in sexist assumptions
prevalent in society at large (and especially in the male-dominated
world of juries in the 1950s) that "women. who are victimized are
themselves to blame for their own fate because they are either seductive or unresisting."' 195
186 Id. at 1102.
187 Id.
188 See supra Part I.

supra notes 158-68 and accompanying text.
supra Part I.
supra Part I.
infra notes 193-95 and accompanying text.
193 KALVEN & ZEISEL, supra note 61, at 42.
194 LEVINE, supra note 79, at 110 (citing KALVEN & ZEISEL, supra note 61, at 42).
189
190
191
192

See
See
See
See

195 Id.
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It is easy to imagine almost equally sinister scenarios in the Pickering context. Suppose, in today's dominant culture of racial egalitarianism, that a jury hears a case involving a public employee who claims
to have been fired for writing a book espousing the view that some
races are genetically predisposed to certain strengths or weaknesses.
Suppose, in today's putatively sexually egalitarian culture, a jury hears
a case involving a public employee who claims to have been fired for
saying to a colleague that rape victims who wear short skirts deserve
what they get. Suppose, in today's politically polarized culture, that a
jury from a politically conservative community hears a case involving
a public employee who claims to have been fired for displaying a
bumper sticker endorsing a liberal presidential candidate, or vice
versa. Or suppose, in today's tense post-9/11 environment, that a jury
hears a Pickering case involving a public employee who claims to have
been fired for participating in a pro-Islamic political demonstration.
It is all too easy in these cases to envision a jury, in the guise of
finding mundane facts indicating disruption in the workplace, using its
policymaking power to levy a judgment of opprobrium, not on the
extrinsic conduct of the employee, but on the content of the speech
itself. In such a case, there would be virtually no remedy for the
employee, since an appellate court would be loath to disturb a jury's
finding of fact unless the finding was completely baseless. 196
Unfortunately for victims of jury policymaking gone awry, such
findings are rarely completely baseless.197 There is almost always
some fact, argument, or legal definition for jurors to seize on in order
to justify the outcome they prefer.' 9 Kalven and Zeisel document this
phenomenon, called the "credibility hypothesis," in their study. 199
They posit that juries rarely consciously ignore the law or the judge's
instructions.2 °° Instead, they view the evidence through the lens of
their own personal, political, or moral beliefs, systematically granting
evidence that supports the verdict that comports with these beliefs
greater credence. 0 1 An analogue of this phenomenon, known as cog-

196

See supra note 126 and accompanying text.

197 See infra text accompanying notes 198-203.

supra note 79, at 18.
& ZEISEL, supra note 61, at 168-81.
Id. at 182-90.
Id.

198 LEVINE,

199
200
201

KALVEN
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nitive dissonance, has long been observed in the field of psychology.
The theory of cognitive dissonance posits

°2

that people confronted with inconsistent ideas . . . feel very uncomfortable with the ensuing contradictions, especially when external evidence conflicts with deeply held sentiments. To avert or relieve this
anxiety, they may employ various cognitive defense mechanisms in
order to reduce the inconsistency, including distortion of reality to
conform to preconceived opinion and to comport with instinctive
20 3
feelings.
Juries in Pickeringcases may thus unwittingly deliver verdicts that are
contrary to the objective weight of the evidence and serve no salutary
purpose in protecting the individual from the power of government.
Due to the jury-favoring presumptions in the civil appeals system,
such verdicts are not likely to be overturned.2 4
The jury's penchant for importing community standards of ethics
and morality argues against allowing juries to deliver general verdicts
in cases that implicate free speech. When the plaintiff's opinion is
unpopular or inflammatory, the jury may, in the guise of finding facts,
do violence to the bedrock principle of minority protection underlying
the First Amendment.
An important Constitutional law doctrine likewise argues against
allowing general verdicts in such cases. 20 5 The well-settled doctrine of
judicial review, propounded in Marbury v. Madison,20 6 holds that
courts, rather than juries or legislatures, are the ultimate interpreters
of the Constitution. 20 7 Judges are, of course, human, and are susceptible to the same prejudices common to jurors. Likewise, judges are
probably not immune to the effects of the credibility hypothesis or
cognitive dissonance, and may give unequal weight to evidence,
depending on the outcome they prefer. However, for good or ill,
judges are the final interpreters of the Constitution. Thus, juries
should not be allowed to deliver verdicts in cases where such verdicts
may indirectly act as interpretations of the scope of the right of free
202 LEVINE,

supra note 79, at 18.

203 Id.

204 See supra notes 126, 132-34, and accompanying text.
205 Sparf v. United States, 156 U.S. 51, 115-16 (1895).
206 5 U.S. 137 (1803).
207 Id. at 177.
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speech, at least to the extent that such verdicts would impinge on the
exercise of free speech by citizens.
It appears that the Second and Eighth Circuits' rule that some
questions must be given to the jury in Pickering cases is untenable.2 °8
There is simply too much room, even within the civil jury's more circumscribed fact finding power, for the jury to subvert the minorityprotecting ideals of the First Amendment by returning findings of fact
that may deny a deserving plaintiff recovery and vindication of her
right to speak on public issues without fear of unjust retaliation. Such
findings could have a pernicious chilling effect on the very type of
speech that most needs protection.
However, the Fourth Circuit's position that the jury can never
play a role in Pickering cases is equally untenable. The jury is not
inevitably hostile to the rights of the individual. The American jury,
though majoritarian in character, is more than capable of standing up
for the rights of the individual against the depredations of a tyrannical, unresponsive, or simply inept government. 20 9 Majoritarian interests and individualist interests may often align against the
government, which often serves no one's interests but its own.
Furthermore, not every case is part of a parade of horribles. In
many, if not most Pickering cases, a jury will be presented with fairly
mundane factual questions unlikely to arouse the visceral political
response that provides the motive power for its policymaking function, such as: Did the plaintiff yell? Did the plaintiff curse? Was that
plaintiff simply a rude blabbermouth?
The Tenth Circuit's discretionary approach to jury fact finding
best preserves both the ideals underlying the First Amendment right
to free speech, and the historic power of the jury as a political institution, as embodied in the right to a civil jury. However, the Tenth Circuit does not go far enough. In certain cases, like Joyner v.
Lancaster,21 the court may impanel a jury and then set aside findings

with which it disagrees.211 Such a decision may protect the plaintiff by
preventing the jury from passing a negative personal judgment on his
208
209
210
211

See supra notes 192-204 and accompanying text.
See supra Part I.B.
815 F.2d 20, 22 (4th Cir. 1987).
The trial court in Joyner ruled in the alternative that the jury has no place in Pickering

cases as a constitutional matter, and it was this finding that the Fourth Circuit ultimately
regarded as dispositive. Joyner, 815 F.2d at 23. However, this does not lessen the impact of the
trial court's intitial decision to set aside the jury's simply because it disagreed with their verdict.
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views. However, such a decision may also keep the jury from exercising its beneficial role as protector of the individual.
Therefore, this paper proposes the following amendment to the
judicial framework for applying the Pickering test: first, that the trial
judge applies the first prong of the Pickering test.212 He hears evidence bearing on whether the plaintiff spoke as a citizen on a matter
of public concern.1 3 If the plaintiff did not speak in his capacity as a
citizen, or spoke on a matter not of public concern, the judge finds for
the defendant, leaving the plaintiff to pursue the matter through the
appeals process. If the plaintiff did speak as a citizen on a matter of
public concern, the judge proceeds to the evaluation of the government's interest in maintaining an efficient workplace. At this point,
the judge should have a fairly clear idea as to what role a jury is competent to play in the determination of this factor. If the judge believes
that the content of the plaintiff's speech is unlikely to elicit jury reprisals in the guise of fact finding, she impanels a jury (if either party
demands one) and submits to them questions of historical facts bearing on the government's interests, probably in the form of a request
for a special verdict. If, however, the judge believes that the content
of the plaintiff's speech is likely to trigger reprisals from the jury, she
applies the second prong of the Pickering test herself. On appeal, the
judge's decision on the jury's role in the application of the Pickering
test is reviewable for abuse of discretion. If an appeals court decides
that the judge abused her discretion in her decision on whether to give
questions of fact to the jury, it remands the matter for reconsideration,
with or without a jury, as the case may be, and reapplication of the
balancing test. Thus far, the framework is basically the same as the
Tenth Circuit approach.21 4
If the trial judge impanels a jury, but suspects that the jury's verdict is prejudiced against the plaintiff's exercise of her First Amendment rights, she should set aside the verdict and apply the balancing
test herself. The appellate standard of review should be under the
fairly deferential abuse of discretion standard. If, however, the judge
finds that the jury's verdict is biased in favor of the plaintiff, she
should let it stand. If the trial judge sets aside the jury's verdict in
favor of the plaintiff, the appeals court should give almost no defer212 Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968).
213 See Connick v. Myers, 461 U.S 138, 146 (1983).
214 See supra notes 177-87 and accompanying text.
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ence, overruling the trial judge unless no reasonable jury could have
rendered such a verdict.
This divergence of outcomes may seem unfair at first blush, but is
justified when viewed in light of the foregoing analysis of the jury's
role as a majoritarian political institution and the values underlying
the First Amendment. The First Amendment was designed to protect
the individual from the government, especially if the individual
expresses controversial views.215 The jury, in exercising its policymaking power, often rejects government policy aimed at curbing individual behavior, either out of disagreement with the government over
whether the behavior should be punishable at all, or out of disagreement over the severity of the contemplated punishment. 2 16 Plaintiffs
in Pickering cases are government employees, and thus they come to
court as individuals seeking redress for direct reprisals by the government. 217 Thus, allowing the jury to exercise its policymaking power in
favor of the plaintiff in the Pickeringcontext serves both the minorityprotecting goals of the right to free speech and the majoritarian political ideals underlying the right to trial by jury. However, if the jury
exercises its policymaking power in derogation of the plaintiff's right
to free speech, the result is a compromise of the principles underlying
the First Amendment. The proposed amendment to the appellate
standard of review in Pickering cases optimizes the generally correct
Tenth Circuit approach to give maximum influence to both the right to
free speech and the right to a civil jury, while at all times placing the
rights of the citizen above the rights of the government.
CONCLUSION

The Tenth Circuit's discretionary approach to jury fact finding is
superior to the approaches of the Second, Fourth, and Eighth Circuits.
The Tenth Circuit approach allows the civil jury to find facts when its
majoritarian character could have salutary effects in the litigation.
This approach also allows the trial judge to avoid giving factual questions to the jury in cases where First Amendment abuses seem likely.
Additionally, the Tenth Circuit approach allows the jury to find facts
in the majority of cases, which are unlikely to present either extreme
possibility.
215 See supra notes 7-8 and accompanying text.
216 See supra Part I.
217 See supra notes 9-13 and accompanying text.
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Finally, this paper suggests the adoption of an unequal standard
of review in cases where the trial judge sets aside the jury's findings of
fact after making the initial decision to impanel a jury. By giving the
trial judge's decision less deference in cases where the jury's findings
favor the plaintiff, courts could strengthen both the minority-protecting, government-disfavoring principles of the right to free speech and
the majoritarian principles of the right to trial by jury.

