BRIDGERS V. DRETKE:
NOT EVERYTHING YOU SAY CAN AND WILL
BE USED AGAINST YOU

by Derek Bottcher*

INTRODUCTION

Tonight, somewhere in the United States, someone will be
arrested. After being stopped, the suspect will be frisked for weapons,
and, either at his arrest location or at the police station, police will
question him about a crime. The police will want information from
him; information that only he can provide, information that may be
critical to solving the crime in question. This information could later
be used in court to convict the suspect of the crime about which he
was questioned.
The police will do, and should do, anything allowable under the
law to acquire the information in the suspect's head. Before the first
question is asked, in a process familiar to all Americans through
countless movies and television shows, the police will inform the suspect that he has the right to remain silent, and that anything he says
may be used against him in a court of law.1 From this point forward,
the words used in the warning will differ, depending upon the practices of the particular police jurisdiction responsible for the arrest.2
Police in some jurisdictions will warn the suspect that he has the right
to an attorney, and the right to have an attorney present during questioning.3 Police in other jurisdictions will merely inform the suspect
that he has the right to an attorney without defining what this right
means, or the right to an attorney if and when his case goes to trial.4
This Note focuses solely on the practice, adopted by certain judicial
circuits, of expressly informing suspects of the right to have an attorney present during police questioning.
* J.D. Candidate 2008, George Mason University School of Law. I would like to thank my
parents, whose love and encouragement knows no bounds.
1 23 C.J.S. Criminal Law § 1263 (2007).
2 Id.
3 Id.
4 Id.
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The Fifth Amendment to the United States Constitution provides
that an individual shall not "be compelled in any criminal case to be a
witness against himself."5 This right against self-incrimination, often
referred to as a right to remain silent, has been deemed critical to
individuals' dignity and integrity.6 Conventional wisdom suggests that
the presence of a suspect's attorney during a police interrogation is
the most effective way to ensure that the suspect understands and
exercises his Fifth Amendment rights.7 In 1966, Miranda v. Arizona,8
a landmark Supreme Court case, established specific procedural
requirements to be used by police before commencing a custodial
interrogation.9 Miranda recognized and established a suspect's right
to have an attorney present during police questioning and created
rules designed to ensure that criminal defendants' confessions to
police are given voluntarily and free from coercion. °
While the Miranda Court held that police officers must inform a
suspect of his Fifth Amendment rights before questioning him, it did
not establish a single standard regarding the specific language officers
must use to describe the suspect's rights."1 Generally, "the suspect
must be warned that he has the right to remain silent, that any statement he makes may be used as evidence against him, and that he has
the right to the presence of an attorney, either retained or
appointed."' 2
If a court determines that the police did not adequately inform a
suspect of his Fifth Amendment rights before the interrogation, the
court may consider any statement(s) made by the suspect to be the
product of an uninformed waiver of the suspect's Fifth Amendment
amend. V.
Miranda v. Arizona, 384 U.S. 436, 460 (1966).
7 Dickerson v. United States, 530 U.S. 428, 449 (2000) (Scalia, J., dissenting) (citing Watts v.
Indiana, 338 U.S. 49, 59 (1949) (Jackson, J., concurring in part and dissenting in part)) ("Any
lawyer worth his salt will tell the suspect in no uncertain terms to make no statement to the
police under any circumstances.").
8 384 U.S. 436 (1966).
9 Id. at 445 (establishing that in order for Miranda's requirements to apply, the subject
must either be in police custody or be deprived of his "freedom of action in any significant way"
by law enforcement agents). This deprivation of freedom of action is hereinafter referred to as
"custodial interrogation."
10 Id. at 471-72.
5 U.S. CONST.
6

11 Id. at 467-72 (establishing guidelines for what rights suspects must be informed of, but
stopping short of prescribing specific language used to deliver the warnings).
12 Id. at 444.
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rights. 3 Accordingly, courts will not allow the introduction of the sus-

pect's tainted statements into evidence at his trial. 4 This practice of
barring the introduction of illegally obtained evidence, commonly
known as the "exclusionary rule," was first applied to federal courts in
Weeks v. United States 5 and decades later to state courts in Mapp v.
Ohio.1 6 With a myriad of relevant jurisprudence to guide modern

courts, including numerous Supreme Court decisions, a casual
observer could assume that questions involving suspects' Fifth
Amendment rights are handled uniformly throughout the United

States. However, a recent case, Bridgers v. Dretke,"7 demonstrates
that the judicial circuits' approach to a suspect's Fifth Amendment
rights is anything but uniform.
In Bridgers v. Dretke, police arrested a suspected murderer and
brought him to the police station for questioning."8 Twice, officers
read the suspect his rights in order to satisfy Miranda requirements.' 9
The officers warned the suspect using language that informed the suspect only that he had the right to the presence of an attorney prior to
any questioning, rather than during the questioning itself.2 0 The suspect subsequently confessed to the murder.2 ' At trial, the suspect
attempted to suppress his confession, arguing that the police did not
inform him of his right to have an attorney present during questioning.22 His motion failed, and the court allowed his confession into evidence.23 A jury subsequently convicted the defendant of capital
murder and sentenced him to death, a result upheld by the Texas
Court of Criminal Appeals.2 4
Today, a circuit split exists regarding the adequacy of Miranda
warnings that do not expressly inform a suspect of his right to have an
13

Id. at 476.

14 Miranda, 384 U.S. at 476.
15
16
17

232 U.S. 383 (1914).
367 U.S. 643 (1961).
431 F.3d 853 (2005).

18 Bridgers v. Dretke, 431 F.3d 853, 856 (2005).
19 Id.

Id. (stating that police warned Bridgers he had "the right to the presence of an attorney /
lawyer prior to any questioning").
21 Id.
22 Id.
20

23 Id. at 856 (noting that Bridgers's confession was tape-recorded and ultimately played for
the jury to hear).
24 Bridgers v. State, No. 73,112 (Tex. Crim. App. Oct. 25, 2000).
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attorney present during police questioning. Courts in some circuits
do not require police to expressly inform a suspect of the right to have
an attorney present during police questioning; yet, other circuits
regard a failure to inform the suspect of his right to have an attorney
present during police questioning as an inadequate warning under the
Miranda standard.26 This Note argues that the result reached in
Bridgers-admitting a suspect's confession into evidence, although
the suspect was not expressly informed of his right to have an attorney
present during police questioning-is correct. The Bridgers' holding
provides superior protection to society against criminals while sufficiently preserving suspects' privilege against self-incrimination.
Accordingly, the Supreme Court should resolve the circuit split by
endorsing the positions held by the Second, Fourth, Seventh, and
Eighth Circuits, which hold that a suspect's Fifth Amendment rights
against self-incrimination are adequately protected when the warning
he receives generally communicates his rights as set forth in Miranda,
the exact language notwithstanding. This approach strikes a proper
balance between protecting criminal suspects' Fifth Amendment
rights on one hand and society's interest in prosecuting criminals on
the other.
Part I of this Note reviews the historical basis for courts' insistence that suspects' statements to police be given voluntarily, including a brief examination of both English and early American common
law. Part I also details the evolution of the voluntariness requirement
in America, including its link with both the Fifth and Fourteenth
Amendments of the Constitution. Part II examines the landmark case
Miranda v. Arizona and its impact on the voluntariness standard.
Until Miranda, courts applied a "totality of the circumstances" test to
determine whether a suspect gave statements voluntarily. 7 Miranda,
25 The Fifth, Sixth, Ninth, and Tenth Circuits require an explicit warning regarding suspects'
right to have an attorney present during questioning. See, e.g., Atwell v. United States, 398 F.2d

507, 510 (5th Cir. 1968); United States v. Tillman, 963 F.2d 137, 140-42 (6th Cir. 1992); United
States v. Noti, 731 F.2d 610, 615 (9th Cir. 1984); United States v. Anthon, 648 F.2d 669, 672-74
(10th Cir. 1981). However, the Second, Fourth, Seventh, and Eighth Circuits have all accepted
Miranda warnings that fail to expressly warn of the right to have an attorney present during

questioning. See, e.g., United States v. Vanterpool, 394 F.2d 697, 698-99 (2nd Cir. 1968); United
States v. Frankson, 83 F.3d 79, 81-82 (4th Cir. 1996); United States v. Adams, 484 F.2d 357, 36162 (7th Cir. 1973); United States v. Caldwell, 954 F.2d 496, 499-504 (8th Cir. 1992).
26 See supra note 25.
27 See Reck v. Pate, 367 U.S. 433, 440 (1961) (stating that in order to determine whether a
suspect's due process rights are violated, "all the circumstances attendant upon the confession
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however, provided a new yardstick with which to measure, at least in
part, the voluntariness of a suspect's statement to police: whether
police properly informed a suspect of his Fifth Amendment due process rights against self-incrimination, including his right to remain
silent and his right to counsel.
Part III discusses the evolution of courts' post-Miranda analyses
of suspects' due process rights, conducted by both the federal courts
of appeals and Supreme Court levels. Notwithstanding the Miranda
Court's intent to provide a single standard with which to measure the
voluntariness of confessions, courts began applying different standards to their due process analyses almost immediately after the
Miranda decision.28 The Supreme Court's failure to endorse a single
standard for determining whether a Miranda warning is adequate
resulted in a circuit split concerning whether a suspect must be
expressly informed of his right to have an attorney present during
questioning.
Part IV begins by examining Bridgers v. Dretke, a recent case in
which the warning administered by police was later determined by the
court to satisfy the requirements set forth in Miranda. The Bridgers
court held that an individual may voluntarily waive his right to have
counsel present during questioning, despite not being expressly
informed of this right, so long as the suspect is informed, generally,
that he has the right to an attorney. This Note urges the Supreme
Court to adopt the less-stringent result reached by the Bridgers court,
and return the due process analysis of a suspect's waiver of his right to
counsel to a "totality of the circumstances," voluntariness standard.2 9
I.

BACKGROUND

Long before Miranda warnings were popularized in American
movies and television, English and American law recognized an individual's right against compulsory self-incrimination.

must be taken into account"); Malinsky v. New York, 324 U.S. 401, 404 (1945) (holding that "if
all the attendant circumstances indicate that the confession was coerced or compelled, it may not
be used to convict a defendant").
28 See, e.g., Vanterpool, 394 F.2d at 698-99; Atwell, 398 F.2d at 510.
29 See supra note 27 and accompanying text.

CIVIL RIGHTS LAW JOURNAL

A.

[Vol. 18:2

Early History: Recognizing the Value of Voluntary Confessions
1.

English Common Law

At early English common law, courts admitted all statements

made by a suspect into evidence, regardless of the conditions under
which the statements were obtained." This approach changed in
1637.31 Englishman John Lilburn, on trial before England's Star
Chamber 31 for agitating against the ruling Stuart family, famously
refused to answer his interrogator's questions, declaring that "no
man's conscience ought to be racked by oaths imposed, to answer to
questions concerning himself in matters criminal, or pretended to be
With time, the principles to which Lilburn appealed gained
wide acceptance across England.34
SO."

'3 3

English reforms concerning involuntary confessions began in earnest in 1688, following the expulsion of the Stuarts from the British
throne. 35 Indeed, the courts of England eventually excluded all statements or confessions produced by coercion.3 6 In 1775, Lord Mansfield

proffered one of the earliest pronouncements that statements
obtained by "threats and promises" would be excluded from the
courts. 37

Other courts went so far as to recognize the increased evi-

dentiary value of a voluntarily given statement, noting that "a confession forced from the mind by the flattery of hope, or by the torture of
fear, comes in so questionable shape ... that no credit ought to be
given to it."'38 As these early cases show, initial concerns surrounding
suspects' voluntary statements focused not on moral concerns regarding coerced confessions, but instead on the statements' degree of
truthfulness and their resulting value to the court.3 9
30 George M. Dery III, The "Illegitimate Exercise of Raw Judicial Power:" The Supreme
Court's Turf Battle in Dickerson v. United States, 40 BRANDEIS L.J. 47, 48-49 (2001).
31 Miranda v. Arizona, 384 U.S. 436, 458-59 (1966).
32 The original Star Chamber was a secret English court established for the purpose of
trying prisoners for crimes involving political agitation against the ruling royal family, or for
treason. It eventually became synonymous with abuses of power.
33 Miranda, 384 U.S. at 459 (quoting THE LEVELLER TRACrS 1647-1653 454 (William Hailer & Godfrey Davies eds., 1944)).
34

Id.

35 See Brown v. Walker, 161 U.S. 591, 596 (1896).
36 Dickerson v. United States, 530 U.S. 428, 432-33 (2000) (citing The King v. Rudd, 168
Eng. Rep. 160, 161, 164 (K.B. 1783) (Lord Mansfield, C.J.)).
37 Id. at 433 (citing Rudd, 168 Eng. Rep. at 161, 164).
38 Id. (quoting The King v. Warickshall, 168 Eng. Rep. 234, 235 (K.B. 1783)).
39 See Dery, supra note 30, at 48-49.
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Early American Common Law Preserved the English
Tradition

Early American common law drew on its English heritage, applying a voluntariness standard by which to judge the admissibility of suspects' statements given to police.4" In the case of Hopt v. Utah,4 for
example, the Court held that any statement coerced by "operating
upon the fears or hopes of the accused" would be considered involuntarily given and its truthfulness called into doubt.4 2
B.

Bram v. United States: Uniquely American
In Brain v. United States,4 3 the Supreme Court determined that
the voluntariness of a suspect's confession is essential to preserving his
Fifth Amendment privilege against self-incrimination.' In Bram, the
Court held that "wherever a question arises whether a confession is
incompetent because not voluntary, the issue is controlled by that portion of the Fifth Amendment to the Constitution of the United States,
commanding that no person shall be compelled in any criminal case to
be a witness against himself."4 5 The Bram Court found that the Framers crafted the Fifth Amendment to address concerns surrounding
confessions, reflecting those "principles of humanity and civil liberty,
which had been secured in the mother country only after years of
struggle."4 6 The Court went on to note that in order for a suspect's
statement to be admitted into evidence at trial, the person making the
statement must do so absent any "improper influences," without
which he would have remained silent.47
In the decades following Bram, courts viewed the voluntariness
standard through the lens of the Fifth Amendment Due Process
Clause. 48 In analyzing whether police interrogation procedures adequately protected a suspect's rights, courts sought to determine
whether a "defendant's will was overborne" by considering the total40 See, e.g., Hopt v. Utah, 110 U.S. 574 (1884).
41 110 U.S. 574 (1884).
42 Id. at 585.
43 168 U.S. 532 (1897).
44 Bram v. United States, 168 U.S. 532, 542 (1897).
45 Id. (internal quotations omitted).
46 Id. at 544 (citing Boyd v. United States, 116 U.S. 616 (1886)).
47 Id. at 542.

48 Dickerson v. United States, 530 U.S. 428, 433-34 (2000) (citing Haynes v. Washington,
373 U.S. 503 (1963); Ashcraft v. Tennessee, 322 U.S. 143 (1944); Chambers v. Florida, 309 U.S.
227 (1940)).
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ity of the circumstances, including the "characteristics of the accused
and the details of the interrogation. ' 49 Courts weighed the "circumstances of pressure against the power of resistance of the person confessing."50 Accordingly, the very procedures that resulted in one
suspect's voluntary confession may produce a coerced confession in a
suspect more susceptible to police power.
C.

Brown v. Mississippi: Extending Protection to Suspects in State
Court

Although Bram linked the voluntariness standard with the Fifth
Amendment, its holding was limited to federal courtrooms because
the Fifth Amendment had not yet been incorporated against the
states. This changed in 1936 with the landmark case Brown v. Mississippi.5 In Brown, a deputy sheriff and various local residents arrested
three men accused of murder.2 The sheriff and townspeople subjected the men to various forms of torture, including hanging and
whipping, until they confessed to the murder.53 The Supreme Court
reversed the Mississippi Supreme Court, holding that the coerced confessions, although extracted under the state court's jurisdiction, violated the defendants' Fourteenth Amendment Due Process rights.54
Although Brown's facts limited its holding to confessions compelled
by physical coercion, its legacy gradually expanded among the lower
courts to include any coerced confession.55
While the facts in Brown involved real physical coercion, the U.S.
Supreme Court expressly recognized protections against confessions
coerced by other means when it decided Malloy v. Hogan,56 a case in
which police used non-physical measures to coerce a suspect's statements. In Malloy, the Court held that the police's failure to inform a
suspect of his right to remain silent prevented him from knowingly or
competently waiving his constitutional right against selfincrimination.57
49
50
51
52

Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973).
Stein v. New York, 346 U.S. 156, 185 (1953).
297 U.S. 278 (1936).
Brown v. Mississippi, 297 U.S. 278, 281 (1936).

53 Id.

at 281-82.

54 Id. at 287.
55 Malloy v. Hogan, 378 U.S. 1, 6-7 (1964).
56 378 U.S. 1 (1964).
57 Id. at 14.
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As 1966 dawned, state and federal courts were busy analyzing
police interrogations by using a Brain-style voluntariness standardwhether the totality of the circumstances involved in the questioning
was overly coercive in relation to the particular individual being questioned. 8 Unless the suspect made the statement voluntarily, the
police interrogation violated the Fifth Amendment privilege against
self-incrimination.5 9 Because courts examined claims on a case-bycase basis, no bright-line test existed to determine whether any indi60
vidual suspect had waived his Fifth Amendment rights voluntarily.
That would change with Miranda v. Arizona.6
II.

MIRANDA

V. ARIZONA: THE CASES THAT CHANGED

EVERYTHING

The landmark case of Miranda v. Arizona redefined the procedural requirements police must follow prior to conducting a custodial
interrogation. 62 The Miranda Court heard four separate cases involving alleged police coercion, and issued four distinct holdings simultaneously.6 3 In Miranda v. Arizona, police arrested a man at his home
and transported him to the police station, where the complaining witness identified the arrested suspect as a kidnapper and rapist. 6' The
police did not advise the suspect of his right to counsel, and after two
hours of interrogations, the suspect confessed to the crimes.65
58 Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973).
59 Id. at 225-26 (quoting Culombe v. Connecticut, 367 U.S. 568, 602 (1961)).
60 Id. at 226 (citing Davis v. North Carolina, 384 U.S. 737 (1966) (overturning a suspect's
conviction when, among other things, he was not advised of his right to remain silent); Reck v.
Pate, 367 U.S. 433 (1961) (finding a coercive environment where mentally retarded suspect was
denied regular meals and questioned over four days); Payne v. Arkansas, 356 U.S. 560 (1958)
(considering a suspect's lack of education and "mental dullness" in analyzing the effect of police
psychological coercion); Fikes v. Alabama, 352 U.S. 191 (1957) (noting that suspect was "uneducated" in finding that the questioning environment was coercive); Haley v. Ohio, 332 U.S. 596
(1948) (finding that accused's youth rendered him more susceptible to police pressure); Ashcraft
v. Tennessee, 322 U.S. 143 (1944) (holding that questioning of suspect over thirty-six hours without sleep or rest rendered confession the product of coercion); Chambers v. Florida, 309 U.S.
227 (1940) (finding that protracted nature of the suspect's detention created a coercive
environment)).
61 Miranda v. Arizona, 384 U.S. 436 (1966).
62 Id.
63 Id. at 491-99.
64 Id. at 491.
65 Id. at 491-92 (noting that the suspect signed a statement saying his confession was given
"with full knowledge of [his] legal rights, understanding any statement [he made] may be used
against [him].").
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The Court also examined Vignera v. New York.66 In Vignera,
police arrested a man suspected of robbery in the first degree.67 Similar to the interrogation in Miranda, police did not inform the suspect
of his right to counsel during interrogation, and he subsequently confessed to the crime. 68 At trial, the judge instructed the jury that under
New York law, a suspect's statement is admissible at trial, whether or
not police informed the suspect of his right to have an attorney present.69 The jury found the suspect guilty and sentenced him to thirty
to sixty years in prison.7 °
The Court next reviewed Westover v. United States. 71 In Westover, police questioned a suspect, Westover, over a fourteen-hour
period about his involvement in the robbery of a bank in California.7 2
Both the local police and the Federal Bureau of Investigation
("F.B.I.") interrogated Westover, and both organizations failed to
inform him of his right to have an attorney present during questioning.73 Westover unsuccessfully tried to suppress his confession at trial,
and the jury sentenced him to a total of thirty years in prison.74
Lastly, the Court addressed California v. Stewart.75 In Stewart,
police arrested a man suspected of committing a purse robbery in
which the victim died of injuries inflicted by the assailant.76 The police
interrogated him intermittently over the course of five days before
charging him with "kidnapping to commit robbery, rape, and murder. '77 When asked, not a single officer testified that police informed
the suspect of his right to counsel; yet, the court allowed the suspect's
eventual confession into evidence. 78 Chief Justice Earl Warren, writing for the Court, found that in each of the four cases, the police
officers violated the suspects' constitutional privilege against self66 Id. at 493.

67 Miranda, 384 U.S. at 493.
68 Id.
69 Id. at 493-94.
70 Id. at 494.

71 Id. at 494-97.
72 Id. at 495-96.

73 Miranda, 384 U.S. at 495-96 (noting that the suspect was informed of his right to remain
silent, that any statement he made could be used against him, and that he had the right to see an
attorney, although this warning came near the end of the suspect's interrogation).
74 Id. at 495.
75 Id. at 497.
76 Id..
77 Id. at 497-98.
78 Id.
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incrimination by failing to expressly inform the suspects of their right
79
to have counsel present during questioning.
A.

A Suspect Must Know His Rights in Order to Waive Them
Voluntarily

The Miranda Court held that a suspect's waiver of his right to
have an attorney present during interrogation can be effective only if
the suspect knows his rights.8" After all, the Court reasoned, the suspect who does not know his rights may be the suspect who most needs
counsel. 81 Hence, Miranda established the proposition that the right
to have an attorney present during questioning may only be waived
"voluntarily, knowingly and intelligently."8 2
B.

Reading a Suspect His Rights Ensures That He Knows Them

To ensure that an individual undergoing custodial interrogation is
aware of his right to have counsel present during questioning, he must
be "clearly informed that he has the right to consult with a lawyer and
to have the lawyer with him during interrogation."83 So important is
the right to counsel, the Court reasoned, that the police must also tell
the suspect that if he cannot afford an attorney, one will be appointed
to represent him.' 4 These warnings must be accompanied by a separate warning that the accused has the right to remain silent and that
anything the suspect says to investigators can be used as evidence
against him.85 Together, these warnings inform a suspect of his constitutional defenses against the coercive nature of police interrogations,
thereby preserving a "fair state-individual balance [of power], 86 and
ensuring that the evidence brought against him is collected through
79 Miranda, 384 U.S. at 492-99 (reversing the lower courts' affirmation of the suspect's
conviction in Miranda v. Arizona, Vignera v. New York, and Westover v. United States, and
affirming the California Supreme Court's reversal of the suspect's conviction in California v.
Stewart).
80 Id. at 469.
81 Id. at 470-71.
82 Id. at 444.
83 Id. at 471. Although Miranda stated this requirement, generally, the Court did not state
that a suspect must be informed expressly and explicitly of this right.
84 Id. at 472.
85 Miranda, 384 U.S. at 471.
86 Id. at 460 (quoting 8 JOHN HENRY WIOMORE, EVIDENCE IN TRIALS AT COMMON LAW
§ 2251 (McNaughton rev. 1961)).
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the government's "independent labors, rather than the cruel, simple
expedient of compelling from [the suspect's] own mouth.'""
C.

Miranda Does Not Require a Precise Recitation of the Rights

While Miranda clearly established the rights a suspect has during
custodial interrogation and held that police must warn a suspect of
these rights before he could voluntarily waive them, Miranda did not
instruct law enforcement officers or subsequent courts as to the precise language that must be used in the warning.8 8 In fact, the Court
admitted as much, stating that it "could not say that the Constitution
necessarily requires adherence to any particular solution for the inherent compulsions of the interrogation process as it is presently conducted."89 However, the Court provided general guidance by citing
the F.B.I.'s method of advising arrestees of their Fifth Amendment
rights, stating that the language used by the F.B.I. was compatible
with Miranda's holding.9" The F.B.I. warning, recited before an interrogation or a suspect's confession, informed the suspect that he has a
right to say nothing to investigators, that any statement he does make
may be used against him in court, that he has a right to the counsel of
his choice or anyone else with whom he might wish to speak, and that
he has the right to a free attorney if he cannot afford one on his own. 91
Notably, the F.B.I.'s warning, which Chief Justice Warren declared to
be compatible with Miranda's holding, did not expressly warn sus92
pects of their right to have counsel present during questioning.
D.

The Court's Rationalefor its New ProceduralRequirements

The Court in Miranda provided an in-depth review of police custodial interrogations, the physical and psychological abuses committed
by police during interrogations, and the importance of a suspect's
access to counsel during the interrogation process.
87
88
89
90

Id. (quoting Chambers v. Florida, 309 U.S. 227, 235-38 (1940)).
Id. at 467-72.
Id. at 467.
Id. at 483.

91 Miranda, 384 U.S. at 483.
92 Id.
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Police Physically Coerced Suspects

Chief Justice Warren focused on two aspects of custodial interrogation that, in his view, disadvantaged suspects to the point that the
voluntariness of anything they might say to the police would be of
questionable evidentiary value.93 First, he cited police officers' continued utilization of brutality in order to extract suspects' confessions.94
Although Justice Warren acknowledged that this practice was, in 1966,
the exception rather than the rule,95 he noted that the Commission on
Civil Rights in 1961 determined that police officers still employed acts
of force in order to extract confessions from suspects who refused to
cooperate.9 6 Studies conducted in the 1930s acknowledged that police
brutality in the interrogation setting increases the "the dangers of
false confessions, and it tends to make police and prosecutors less
zealous in the search for objective evidence."9' 7
2.

Officers Psychologically Dominated Suspects

Notwithstanding any continued physical pressure exerted upon
suspects, Chief Justice Warren noted that "the modern practice of incustody interrogation is psychologically rather than physically oriented." 98 Because interrogations were private affairs, courts were
generally unaware of those tactics employed in the hopes of encouraging a suspect's confession.99
Police training manuals gave the United States Supreme Court an
insight into modern-circa 1966-police tactics designed to exert the
maximum psychological pressure upon suspects in custody.100 The
manuals recommended keeping suspects in isolation, in a setting of
the investigator's choice, so as to deprive them of the benefit of familiar surroundings and the moral support of friends and loved ones. 10 1
In this private environment, the manuals noted, "the investigator pos93 Id. at 445-59 (citing reports of documented police brutality and psychological pressure
exerted on suspects during questioning).
94 Id. at 446.

95 Id. at 447.
96 Id. at 446.

97 Miranda, 384 U.S. at 447 (internal quotations omitted).
98 Id. at 448.
99 Id.
100 Id. at 448-49.
lot Id. at 449 (citing CHARLES E. O'HARA & GREGORY L. O'HARA, FUNDAMENTALS OF
CRIMINAL INVESTIGATION 99 (1956)).
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sesses all the advantages.' ' 0 2 The manuals instructed officers to be
patient and persevering, display an air of confidence, speak as though
they were certain of the suspect's guilt, and minimize the moral seriousness of the suspect's alleged offense, thereby creating an environment that maximizes the probability that the suspect will confess.1"'
The manuals also encouraged interrogators to employ trickery in
order to secure confessions. 4 For example, one technique involved
inserting the accused in a staged police line-up, in which the suspect's
identification as the perpetrator by a victim or witness was prearranged. 5 After the suspect was successfully identified, the interrogating officer resumed the questioning as though the suspect's guilt
was all but assured.0 6 If these ploys failed to secure a confession, the
manuals encouraged officers to continue the interrogation for hours
or days until the suspect, tired and worn-down, yielded to the
immense psychological advantage the questioners enjoyed. 0 7 If a suspect requested a lawyer, the manuals advised the interrogators to
either (1) adopt a conciliatory posture, thereby instilling a sense of
fairness and trust in the suspect, rendering him more likely to cooperate, or (2) tell the suspect that his request for an attorney made him
appear guilty. 108 Chief Justice Warren noted that:
The current practice of incommunicado interrogation is at odds with
one of our Nation's most cherished principles-that the individual
may not be compelled to incriminate himself. Unless adequate protective measures are employed to dispel the compulsion inherent in
custodial surroundings, no statement obtained from the defendant can
truly be the product of his free choice. 0 9
3.

Attorney's Presence is Suspect's Best Defense Against Abuse

The United States Supreme Court has held that a suspect's access
to counsel, both before and during his trial, can be critical in ensuring
that the suspect's trial is fair and comports with the protections
102
103

Id. at 450 (citing

O'HARA & O'HARA, supra note 101, at 99).
Miranda, 384 U.S. at 450 (citing FRED E. INBAU & JOHN E. REID,

GATION AND CONFESSIONs 34-55, 87 (1962)).
104 Id. at 453 (citing O'HARA & O'HARA,

supra note 101, at 105-06).
105 Id. (citing O'HARA & O'HARA, supra note 101, at 105-06).
106 Id. (citing O'HARA & O'HARA, supra note 101, at 105-06).
107 Id. at 451 (citing O'HARA & O'HARA, supra note 101, at 112).
108 Id. at 453-54 (citing INBAU & REID, supra note 103, at 111).
109 Miranda, 384 U.S. at 457-58.
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granted by the Bill of Rights.' l Without the assistance of counsel
before trial and during the suspect's interrogation, the trial may be

little more than an appeal of the guilty verdict that was assured during
pretrial examination."1

This sense of pre-ordained guilt, the Court

noted, was similar to how the Soviet justice system treated criminal

suspects. 12 In contrast, our Constitution allows a suspect access to his
lawyer before and during police interrogation, even if it reduces the
number of legitimate confessions obtained by police." 3 It is the presence of counsel, the Court found in Miranda, that provides the best
defense against the excesses of police physical and psychological coercion, and forces officers to respect a suspect's Fifth Amendment right

against self-incrimination, thereby ensuring that any statements

offered by the suspect are made voluntarily." 4
Armed with an understanding of the coercive psychological tactics employed by law enforcement officers, Chief Justice Warren
regarded the presence of counsel prior to and during interrogation as
the most effective way to even the proverbial playing field between
suspect and interrogator, thereby eliminating the "evils in the interrogation process.""' 5 A suspect with his counsel by his side, Justice Warren reasoned, would at all times be able to freely decide whether to

answer an interrogator's questions, creating an environment that permits the voluntary confessions so lauded by the Bram Court. 6 Preserving this sense of voluntariness confers many benefits on the
110 Massiah v. United States, 377 U.S. 201, 204 (1964) (noting a suspect undergoing custodial interrogation is at the "stage when legal aid and advice" is critical to his process); Gideon v.
Wainwright, 372 U.S. 335, 342 (1963) (stating that to deny a suspect his counsel is a violation of
the assistance of counsel requirement of the Sixth Amendment to the Constitution as made
obligatory upon the States by the Fourteenth Amendment); Crooker v. California, 357 U.S. 433,
439 (1958) (finding a violation of due process when a suspect "is deprived of counsel for any part
of the pretrial proceedings, provided that he is so prejudiced thereby as to infect his subsequent
trial with an absence of 'that fundamental fairness essential to the very concept of justice'")
(quoting Lisenba v. California, 314 U.S. 219, 236 (1941)); Powell v. Alabama, 287 U.S. 45, 69
(1932) (holding that the "guiding hand of counsel at every step in the proceedings against him" is
required).
111 Escobedo v. Illinois, 378 U.S. 478, 487-88 (1964) (quoting In re Groban, 352 U.S. 330,
344 (1957) (Black, J., dissenting)).
112 Id. at 488 n.9 (describing the Soviet trial as "an appeal from the pretrial investigation")
(quoting GEORGE FEIFER, JUSTICE IN Moscow 86 (Simon and Schuster 1964)).
113 Id. at 488.
114 Miranda, 384 U.S. at 466.
115 Id.
116 Id. at 469.
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integrity of the judicial process."' 7 Having an attorney present during
questioning can greatly reduce or eliminate the risk of physical coerthat the
cion, reduce the risk of improper police trickery, and ensure
8
accurately."
questions
interrogator's
the
answers
suspect
Although Justice Warren was adamant in his belief that suspects
should have access to counsel during police questioning, it is important to note that Miranda nevertheless does not require that suspects
be explicitly warned of this right.
4.

Suspect's Waiver of Right to Counsel Must Be Knowing and
Voluntary

Although an attorney's presence helps ensure that the suspect
answers the interrogator's questions accurately, a suspect's due process rights are not automatically violated if an attorney is not present
before or during his police interrogation.1 9 To wit, the right to counsel at this stage of a criminal investigation is a right the suspect may
waive if he chooses, and the suspect's doing so merely means that the
police may freely interrogate the suspect without the presence of the
suspect's counsel. 2 '
A suspect may waive his right to counsel only when he waives his
right knowingly and voluntarily.' 21 Whether these requirements have
been met is determined by whether it is objectively apparent that the
suspect understood his rights and willfully waived them.'22
III.

CUSTODIAL INTERROGATION AFTER MIRANDA

After Miranda, courts were hardly consistent in determining
whether law enforcement officers satisfied the due process protections
set forth in Chief Justice Warren's opinion.
117 Id.

at 470.

118 Id.

119 Moran v. Burbine, 475 U.S 412, 433 n.4 (1986).
120 Id.
121 Id. at 421 (holding that a suspect's waiver must be "the product of a free and deliberate
choice" and "made with a full awareness both of the nature of the right being abandoned and the
consequences of the decision to abandon it").
122 United States v. Frankson, 83 F.3d 79, 82-83 (4th Cir. 1996) (holding that a suspect's
stating that he understands his Mirandarights, coupled with his subsequent cooperation with the
police, demonstrates a knowing and voluntary waiver of his Miranda rights).
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Miranda Who? Lower Courts Immediately Relax Miranda's
Requirements

In 1968, the Second Circuit Court of Appeals examined a warning
that police administered to a suspect arrested prior to the Miranda
decision. 23 In this case, United States v. Vanterpool,12 4 police informed
a suspect that he had the right to an attorney "at this time"-but did
not specify that "this time" also included time the suspect may spend
answering police questions. 125 Although the United States Attorney
who delivered the warning did not use the exact warning language
proffered by the United States Supreme Court in Miranda, the Second Circuit Court of Appeals held that the warning satisfied Miranda
requirements.1 26 Indeed, the court found that "the words of Miranda
do not constitute a ritualistic formula which must be repeated without
variation in order to be effective. Words which convey the substance
of the warning along with the required information are sufficient. 127
B.

Circuit Split Develops Among Lower Courts

Two months later, the Fifth Circuit considered a similar issue in
Atwell v. United States.128 In Atwell, police informed a suspect that he
had the right to an attorney at any time.1 29 The Fifth Circuit reversed
the suspect's conviction, holding that this warning did not meet the
Miranda requirement that police inform suspects of their right to
counsel and, specifically, the right to have counsel present during
questioning.1 30 This break with the Second Circuit's more lenient
approach highlights a circuit split that exists to this day.13 1
C.

United States Supreme Court Endorses Liberal Approach to
Warnings

While federal courts of appeal grappled with the specific language used in Miranda warnings, the United States Supreme Court
signaled its flexibility in reviewing the language police use in warning
123
124
125
126
127
128
129
130
131

United States v. Vanterpool, 394 F.2d 697 (2d Cir. 1968).
394 F.2d 697 (2d Cir. 1968).
Id. at 698.
Id.
Id. at 698-99.
Atwell v. United States, 398 F.2d 507 (5th Cir. 1968).
Id. at 509 (emphasis added).
Id. at 510.
See supra Note 25.
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suspects of their Fifth Amendment rights, famously observing that
"Miranda itself indicated that no talismanic incantation was required
to satisfy its strictures. 1 32 In the case of Californiav. Prysock,3 3 the
Supreme Court affirmed the Second Circuit's approach that the warning language need not follow the Court's Miranda wording verbatim. 134 Instead, the Prysock Court focused on the voluntariness of a
suspect's confessions, holding that voluntariness must be examined on
a case-by-case basis.135 Noting that Miranda never required a "talismanic incantation" of the famous warnings, the Court treated the
warnings as merely one method of many in determining whether a
suspect's statements after waiving his right to counsel were
136
voluntary.
In the 1987 case of Connecticut v. Barrett,37 the Supreme Court
again indicated its willingness to admit suspects' statements in to evidence where the statements were made voluntarily, despite potential
procedural concerns. 38 In Barrett, the police read a suspect his
Miranda rights and indicated that although he would object to providing a written statement, he would have "no problem" speaking with
police about an alleged sexual assault. 139 Officers recorded the interrogation, but the tape recorder malfunctioned, necessitating a second
round of questioning."4 ' Again, police informed the suspect of his
Miranda rights before subjecting him to a second round of oral questioning, during which he admitted his guilt in the assault . 41 At trial,
the suspect attempted to suppress the oral confession, saying his
refusal to put his confession into writing without the presence of his
attorney should render his oral confession inadmissible. 142 Ultimately,
the Supreme Court held that the suspect's statement was admissible
because the suspect voluntarily waived his right to counsel during
132 California v. Prysock, 453 U.S. 355, 359 (1981).
133 453 U.S. 355, 359 (1981).
134 Id. (holding that the "rigidity" of Miranda does not preclude any alternate formations
of the warning language used therein).
135 Id.
136 Id. at 359-60 (stating that a procedural safeguard that is a "fully effective equivalent" to
the Miranda warnings would not offend the due process concerns raised by Miranda).
137 479 U.S. 523 (1987).
138 Connecticut v. Barrett, 479 U.S. 523 (1987).
139 Id. at 525 (emphasis added).
140 Id.
141 Id.
142 Id. at 526.
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questioning and his right to remain silent. 4 3 The suspect's failure to
understand the consequences of his speaking with the officers-as
opposed to providing a written statement-did not reduce the voluntariness of his statements to investigators.141 While Barrett was not
decided on the basis of the specific warning administered to the suspect before his confession, it highlighted the Court's refusal to exclude
confessions given by a suspect who did not fully understand his Fifth
Amendment rights, but whose confession was given voluntarily
nonetheless.
The most recent Supreme Court case examining the specific language used in Miranda warnings, Duckworth v. Eagan,'45 represents
the height of the Supreme Court's leniency.146 In Duckworth, police
arrested a man suspected of attempted murder and read him his
Miranda rights.1 47 The arresting officer informed the suspect that he
had the right to have an attorney present before and during questioning, and if the suspect could not afford an attorney, one would be
appointed for him if and when he went to court.148 Although the suspect confessed to the crime only after being read a second set of
Miranda rights that captured the full essence of the original Miranda
warnings, he attempted to suppress his confession, claiming his first
Miranda warning was inadequate. 4 9
Although the trial court rebuffed the man's attempts to suppress
his confession, he successfully appealed, in a habeas petition, to the
United States Supreme Court.150 After acknowledging a significant
federal circuit split on this very issue, 151 the Court noted that reviewing courts "need not examine Miranda warnings as if construing a will
or defining the terms of an easement. 1 52 The only question was
whether the warnings effectively communicated the rights described
in Miranda.'5 3 In Duckworth, the "if and when you go to court" language pertaining to the suspect's representation by counsel was an
143 Id. at 529-30.
144 Barrett, 479 U.S. at 530 (quoting Oregon v. Elstad, 470 U.S. 298, 316 (1985)).
145 492 U.S. 195 (1989).
146 California v. Prysock, 453 U.S. 355, 359-60 (1981).
147 Duckworth v. Eagan, 492 U.S. 195, 198-99 (1989).
148 Id. at 198.
149 id. at 199.
150 Id. at 201.
151 Id.
152 Id. at 203.
153 Duckworth, 492 U.S. at 203 (quoting California v. Prysock, 453 U.S. 355, 361 (1981)).
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adequate Miranda warning because the suspect was nevertheless
informed of his right to remain silent and his right to counsel (coupled
with a specification of when counsel would be appointed). 5 4 Since
attorneys in the defendant's jurisdiction happened to be appointed
upon the defendant's first appearance in court, the officer's warning
language was factually true. I5 5 This, the Court held, did not prevent
the suspect from refusing to answer officers' questions without having
156
an attorney present.
Notwithstanding the reasoning in the majority opinion, some justices in the majority may have reached their conclusions simply by
weighing the social costs of an imperfect Miranda warning against the
costs of freeing a clearly guilty and dangerous defendant. 157 For example, Justice O'Connor, concurring in the opinion, noted that overturning the defendant's attempted murder conviction would free a man
whose guilt was never questioned by the lower courts, whose confession was highly probative, and whose conviction, if overturned, would
hurt society more than it helped.158
D.

Words Still Matter; Supreme Court Rejects Pure Voluntariness
Test

Since the Miranda ruling, American pop culture has dramatized
so-called Miranda warnings to the extent that the Supreme Court
speculated in 1998 that it was "implausible" that any Americans were
unaware of their right to remain silent in the face of police questioning. 159 Nevertheless, in 2000, the Court refused an opportunity to
diminish Miranda's clout when it delivered a landmark ruling in Dickerson v. United States.16 ° Until this point, it was unknown whether the
protections afforded by Miranda were mere common law or whether
Miranda warnings represented a constitutional requirement. 161 Specifically, the Court examined 18 U.S.C. § 3501, enacted by Congress
two years after Miranda, that purported to reduce the admissibility of
154

Id.

155 Id. at 204.

156 Id. (stating that the warning police administered adequately informed the suspect of his
right to an attorney's presence during questioning, and that the warning language merely anticipated the suspect's question regarding when an attorney would be appointed).
157 Id. at 207 (O'Connor, J., concurring).
158 Id.
159 Brogan v. United States, 522 U.S. 398, 405 (1998).
160 Dickerson v. United States, 530 U.S. 428 (2000).
161 Id. at 437.
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a suspect's confession to a determination of whether the suspect's
statements were made voluntarily, as measured by the totality of the
interrogation's circumstances.1 62 Despite the Court's prior references
to the Miranda warnings as merely "prophylactic,"16' 3 and "not themselves protected by the Constitution,"'" Chief Justice Rehnquist, writing for the Court, held that because Miranda served to bind state
courts, and since the United States Supreme Court cannot bind state
courts merely in its supervisory role, Miranda must, by default, be a
constitutional decision.16
Therefore, Chief Justice Rehnquist
declared § 5301 and its totality of the circumstances test for voluntari66
ness to be unconstitutional.1
Dickerson leaves us in a state of judicial limbo. On one hand, the
Supreme Court is clearly unwilling to quash suspects' statements
made to police voluntarily, so long as the police inform suspects of
their basic Miranda rights, the exact warning language notwithstanding.1 67 On the other hand, the Court steadfastly rejects a voluntariness
standard, even though its post-Miranda rulings seem to endorse this
very standard. 6 8

IV.

ANALYSIS: AVOIDING THE HEAVY HAND OF THE
EXCLUSIONARY RULE

Bridgers v. Dretke169 is the latest in a line of cases since Miranda
to present courts with the opportunity to decide whether a Miranda
warning is complete without the suspect being expressly informed of
his right to have an attorney present during police questioning. Part
IV.A examines the facts and outcome of Bridgers. Part IV.B
addresses the current split between those circuits that deem a
162 Id. at 431-32.

163 Id. at 437 (quoting New York v. Quarles, 467 U.S. 649, 653 (1984)).
164 Id. at 438 (quoting Michigan v. Tucker, 417 U.S. 433, 444 (1974)).
165 Id.
166 Dickerson, 530 U.S. at 443.
167 See, e.g., Duckworth v. Eagan, 492 U.S. 195, 203 (1989) (holding that a suspect is fully
informed of his Fifth Amendment rights when he is told that he has the right to an attorney if
and when he goes to court); Connecticut v. Barrett, 479 U.S. 523, 525 (1987) (holding that a
suspect's voluntary confession is admissible, even if the suspect did know he was giving an official statement); California v. Prysock, 453 U.S. 355, 359 (1981) (holding that no "talismanic
incantation" is needed to satisfy Miranda's requirements).
168 Dickerson, 530 U.S. at 443.
169 Bridgers v. Dretke, 431 F.3d 853 (5th Cir. 2005), cert. denied sub nom. Bridgers v. Quarterman, 126 S. Ct. 2961 (2006).
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Miranda warning complete without an explicit warning regarding suspects' right to counsel's presence during interrogation and those circuits that find the lack of such a warning to be an inadequate
protection of suspects' Fifth Amendment privileges, recommending
that the Supreme Court resolve the circuit split by embracing the
result reached in Bridgers. Additionally, Part IV.B discusses why the
failure to expressly warn suspects of their right to have counsel present during police questioning does not offend suspects' Fifth Amendment privileges.
Bridgers v. Dretke
In 1997, an officer with the Fort Lauderdale Police Department
received a Crime Stoppers tip about a man wanted in Texas on murder charges. 170 The informant led the officer to a man who, according
to the informant, confessed to killing a Texas woman before escaping
to Florida. 171 The officer approached the man and asked him to
accompany him to the police station, adding that he was conducting
an investigation.172 The man agreed to visit the police station where,
having obtained an arrest warrant from Texas, officers placed him
under arrest. 73 Detectives began questioning the man, Mr. Bridgers,
but not until after the detective read him the Miranda rights. 74 As
part of the Miranda reading, detectives informed Bridgers that he had
the right to an attorney "prior to any questioning.'171 Bridgers
acknowledged that he understood his rights, and then stated he did
not know whether he wanted an attorney present. 176 After the police
permitted him to call his mother, the police asked Bridgers whether
he had killed someone in Texas. 177 Bridgers answered in the affirmative both during the informal questioning period and again during a
later tape-recorded interrogation, before which the police again read
Bridgers his Miranda rights.' 78 During the questioning, officers
honored both of Bridgers's requested breaks.' 79 The detectives quesA.

170 Id. at 855.
171 Id. at 856.
172

Id.

173 Id.

Id.
175 Bridgers, 431 F.3d at 856.
174

176 Id.
177 Id.
178 Id.
179 Id.
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tioning Bridgers would later testify that Bridges did not appear to be
under the influence of any substances, nor did his mental capacity
appear to be diminished. t O
Nevertheless, at trial, Bridgers challenged the admissibility of his
confession, arguing that the police did not adequately inform him of
his Miranda rights. The trial court rejected this argument, and a jury
convicted Bridgers of murder and sentenced him to death.' 81
Bridger's subsequent application to the Eastern District of Texas for a
writ of habeas corpus was similarly unsuccessful. 82 The instant decision resulted from an appeal of Bridgers's denied writ.'8 3
Bridger's appeal centered on a claim of inadequate Miranda
warnings, specifically that the officers failed to inform him that he had
the right to an attorney during questioning. 84 The Fifth Circuit noted
that according to Miranda, a suspect undergoing custodial interrogation must be "clearly informed that he has the right to consult with a
' Howlawyer and to have the lawyer with him during interrogation."185
ever, it also observed that the Miranda Court seemed to approve of
warnings that did not expressly address the attorney's presence during
questioning.186 This apparent leniency on the part of the United
States Supreme Court, combined with the differing opinions among
the circuits,18 7 led the Fifth Circuit to declare that the Eastern District
of Texas correctly denied Bridger's application for habeas relief, having found that Bridgers was adequately informed of all his Miranda
rights. 188
B.

Resolving the Circuit Split

The United States Supreme Court declined to review the
Miranda warning administered in Bridgers, thereby leaving the current circuit split intact.1 89 The Supreme Court should resolve the circuit split by adopting the Bridgers result and hold that a suspect's
180 Id.

181 Bridgers, 431 F.3d at 856-57.
182 Bridgers v. Livingston, 2005 WL 3683735, *9 (E.D. Tex. March 30, 2005).
183 Bridgers, 431 F.3d at 856-57.
184 Id. (emphasis added).
185 Id. at 858 (quoting Miranda v. Arizona, 384 U.S. 436, 471 (1966) (emphasis added)).
186 Id. at 859 (noting that Miranda spoke approvingly of the FBI's standard warning to
suspects, a warning that referred only to a suspect's general right to counsel).
187 See supra note 25.
188 Bridgers, 431 F.3d at 860.
189 Bridgers v. Quarterman, 126 S.Ct. 2961 (2006).
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otherwise voluntary confession shall not be subjected to the exclusionary rule merely because the suspect was not expressly informed of his
right to have an attorney present during police custodial questioning.
Courts requiring that suspects be specifically informed of their
right to have an attorney present during custodial questioning are
requiring more of police officers than the Miranda Court deemed necessary to protect suspects' Fifth Amendment privileges, thereby needlessly excluding otherwise valid confessions from evidence. This
results in the police solving fewer crimes, exacting a heavy toll on society. Suspects' Fifth Amendment privileges may be protected without
such a harsh application of the exclusionary rule, resulting in a greater
number of legitimate criminal confessions being admissible at trial,
while preserving suspects' dignity and due process rights.
1.

A Suspect's Statement May be Made Voluntarily Even if the
Suspect Is Not Informed of his Right to an Attorney

The admissibility of a suspect's confession should be measured by
whether the confession is voluntarily made, including whether he was
afforded the protections enumerated in Miranda. The purpose of a
Miranda warning is not to warn for warning's sake alone, but to establish a universal procedure that, when properly administered, increases
the likelihood that any statements made by a suspect are made voluntarily.19 ° Failing to expressly inform a suspect of his right to have an
attorney present during questioning does not automatically render a
suspect's confession involuntary or coerced, and courts should not
exclude such a confession during trial. Justice Scalia, dissenting in
Dickerson, argued that the voluntariness of a suspect's statement, not
whether the suspect's lawyer was present, is the true test of constitutionality."' Miranda's unyielding focus on the presence of the sus192
pect's counsel exceeds even constitutional requirements, he wrote.
It is the suspect's knowledge that he has the right to remain silent, not
the right to have an attorney present, that renders his statements voluntary and preserves his Fifth Amendment right against self-incrimination.1 93 As Justice Scalia noted:
190 Miranda v. Arizona, 384 U.S. 436, 467 (1966).
191 Dickerson v. United States, 530 U.S. 428, 448-49 (2000) (Scalia, J., dissenting).
192 Id. at 449.
193 Id.
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There is a world of difference, which the Court recognized under the
traditional voluntariness test but ignored in Miranda, between compelling a suspect to incriminate himself and preventing him from foolishly doing so of his own accord. Only the latter (which is not
required by the Constitution) could explain the Court's inclusion of a
right to counsel and the requirement that it, too, be knowingly and
intelligently waived. Counsel's presence is not required to tell the suspect that he need not speak; the interrogators can do that. The only
good reason for having counsel there is that he can be counted on to
194
advise the suspect that he should not speak.
A return to the original standard set by Chief Justice Warren in
Miranda would not require police to expressly inform suspects of their
right to have an attorney present during questioning. Omitting such a
specific warning is not without historical precedent. 195 The Founders
insisted merely that (1) suspects in criminal cases not be forcedphysically or psychologically-to testify against their wills, and (2) any
confessions obtained be obtained voluntarily, so as to preserve their
evidentiary value. 196 So long as a suspect knows he may refuse to
answer officers' questions, yet confesses nevertheless, it is unnecessary
to exclude the confession from admissible evidence simply because
the suspect was not expressly informed of his right to have an attorney
present during questioning.
2.

Failure to Expressly Warn a Suspect of his Right to Counsel
During Police Questioning does not Violate Miranda

This note argues neither that Miranda should be overturned, nor
that suspects should not be warned of their Fifth Amendment privileges. Indeed, by requiring police and other law enforcement officers
to inform suspects of their Fifth Amendment privileges, Miranda
helps to ensure that suspects' confessions and statements are given
voluntarily, thereby producing the highest quality evidence for use at
trial. Instead, this note argues merely that the application of the
exclusionary rule to statements made to police where the suspect is
not informed of his right to an attorney's presence during police ques194 Id. (citation omitted).
195 See Stephen J. Schulhofer, Bashing Miranda is Unjustified-And Harmful, 20 HARV.
J.L. & PUB. POL'Y 347, 348-49 (1997).

196 See Dery, supra note 30, at 50.
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tioning exceeds what is necessary to safeguard suspects' Fifth Amendment privileges,'97 and incurs unnecessary social costs.
Courts recognize that suspects need not be expressly informed of
every circumstance in which Miranda rights apply in order for
Miranda's requirements to be satisfied. In United States v. Frankson,1 98 an arresting officer informed an arrestee of his Miranda rights,
including that the suspect had the right to an attorney, and if he could
not afford one, one would be provided by the government. 99 When
the defendant challenged the adequacy of the Miranda warning for
failing to expressly warn him of his right to have an attorney present
during questioning, the Fourth Circuit disagreed.2 0 Judge Wilkinson,
writing for the court, noted that "Miranda and its progeny simply do
not require that police officers provide highly particularized warnings.
Such a requirement would pose an onerous burden on police officers
to accurately list all possible circumstances in which Miranda rights
might apply. Given the common sense understanding that an unqualified statement lacks qualifications, all that police officers need do is
convey the general rights enumerated in Miranda." ''
3.

The Social Cost of Restrictions on Police Interrogations

The increased burden to which Judge Wilkinson referred in
Frankson is felt not only by arresting officers, but by the criminal justice system as a whole. In the years following Miranda, fewer crimes
were solved as a result of the restrictions placed upon the collection of
voluntary confessions.20 2 A statistical analysis of the "clearance
rate"-a measurement of crimes solved by law enforcement organizations-reveals a sharp decline in crimes solved in the years immediately following Miranda. °3 For example, in the category of violent
crimes alone, the pre-Miranda nationwide clearance rate of approximately sixty percent of reported crimes solved fell to forty-seven per197 Miranda v. Arizona, 384 U.S. 436, 483 (1966) (citing Westover v. United States, 342 F.2d
684, 685 (1965), which describes a warning used by the FBI that does not include a warning that
the suspect has a right to an attorney's presence during police questioning).
198 83 F.3d 79 (4th Cir. 1996).
199 United States v. Frankson, 83 F.3d 79, 82 (4th Cir. 1996).
200 Id.
201 Id.

202 Paul G. Gassell & Richard Fowles, Handcuffing the Cops? A Thirty-Year Perspective on
Miranda's Harmful Effects on Law Enforcement, 50 STAN. L. REV. 1055, 1068 (1998).
203

Id.
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2 °4 Such changes
cent in 1968, just three years after Miranda.
in
clearance rates are significant because many experts, including
Miranda's defenders, view them as an indicator of Miranda's impact
on the efficacy of law enforcement investigative techniques.0 5 In several independently conducted interviews, law enforcement professionals attributed the drop in the clearance rates to Miranda'sprocedural
requirements, which hampered the police's ability to obtain and introduce into evidence suspects' confessions. 1°6 Various other explanations for the drop in clearance rates, such as other Supreme Court
cases dealing with police procedures, were deemed by commentators
unlikely to have substantially affected the clearance rates. 0 7 Confounding factors such as increased drug use, a growing mistrust of the
police during the turbulent 1960s, and a decreased willingness on the
part of ordinary citizens to assist police in catching criminals did not
appear to coincide with the crime clearance decrease that immediately
followed the Miranda ruling. 0 8 On the contrary, the sharp decline in
clearance rates followed Miranda so closely (1966-1968) that it is hard
to accept that the Court's ruling was not responsible for the drop.0 9
Courts requiring warning language above and beyond that which
was required by Miranda may be well-intentioned in their desire to
lessen the impact of coercive custodial interrogations, yet these stringent and technical requirements result in a high social cost of fewer
criminal convictions, a significant social cost.210 Given the link
between Miranda's added procedural requirements and the attendant
drop in clearance rates, courts should not require additional procedural requirements above and beyond those enumerated by Miranda, so
as to minimize the negative impact on police effectiveness.

4.

Lower Cost Alternatives Could Preserve Fifth Amendment
Protections

If courts refuse to exclude confessions in cases where suspects are
not expressly warned of their rights to have an attorney present during
police questioning, what protections might a suspect have against
204
205
206
207

Id. at
Id. at
Id. at
Id. at

1068-69.
1064.
1109-10.
1111.

208 See Gassell & Fowles, supra note 202, at 1114-18.
209 Id. at 1119.
210 Id. at 1067-68.
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police pressure during interrogations? One potential solution would
be to videotape the interrogation, thereby creating a visual and audio
record of the actual conditions existing during the interrogation.2 l
Such an approach could show that a suspect's statements were made
voluntarily, rather than relying upon officers' sworn statements that
proper warnings were administered, and therefore the suspect's confession was voluntary.21 2
The counter-argument, of course, is that the cost in reading a suspect a complete and accurate recitation of his Fifth Amendment
Miranda rights is very slight. Why cannot the police simply tell every
suspect he has the right to have an attorney present during police
questioning? Surely such an approach would make good practice, and
the prudent police officer is likely to include such language in his standard Miranda warnings. Recall, however, that this note does not
argue that such warnings should not be recited. Instead, this note
argues that where a suspect is not expressly informed of this right, his
voluntary confession should not be excluded from admissible
evidence.
CONCLUSION

The Supreme Court has never held that a suspect is inadequately
informed of his Fifth Amendment rights if he is not expressly warned
that he has the right to an attorney's presence during police questioning. Since Miranda, the Supreme Court has shown flexibility and tolerance for police warnings that do not include this exacting language.
The Court presently requires police officers to warn suspects of their
right to remain silent and right to an attorney, generally.2 13 These
requirements increase the likelihood that a suspect makes a confession or statement to police voluntarily. And yet, some circuit courts
exclude suspects' confessions from evidence unless the police warn a
suspect of his right to have counsel present during police questioning,
notwithstanding that under such circumstances, the confession may
still be voluntarily made.214
211 Id. at 1130.
212 Id.

213 Miranda v. Arizona, 384 U.S. 436, 479 (1966).
214 The Fifth, Sixth, Ninth, and Tenth Circuits require an explicit warning regarding right to
counsel during questioning. See, e.g., Atwell v. United States, 398 F.2d 507, 510 (5th Cir. 1968);
United States v. Tillman, 963 F.2d 137, 140-42 (6th Cir. 1992); United States v. Noti, 731 F.2d
610, 615 (9th Cir. 1984); United States v. Anthon, 648 F.2d 669, 672-74 (10th Cir. 1981).
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The court in Bridgers v. Dretke declined to exclude a murder suspect's confession from evidence at trial, despite the suspect's not having been expressly informed of this right.215 Were the court to exclude
the suspect's confession, it would have committed an injustice by
excluding a confession that was made voluntarily and without coercion. While it is critical to follow the general procedural guidelines
enumerated in Miranda 216 it is unnecessary and costly to society to
exclude otherwise voluntary confessions merely because a particular
procedural step - not required by Miranda - is not taken.
The Supreme Court should, at its earliest opportunity, resolve the
current circuit split by clearly stating that a suspect's confession will
not be excluded from evidence merely because police fail to expressly
inform him of his right to have counsel present during police questioning. Failure to do so will result in continued confusion for lower
courts, and the ongoing social harm to "society's interest in punishing
'217
and incapacitating those who violate its criminal laws.

215
216
217

Bridgers v. Dretke, 431 F.3d 853 (2005).
Miranda v. Arizona, 384 U.S. 436 (1966).
Duckworth v. Eagan, 492 U.S. 195, 207 (1989) (O'Connor, J., concurring).

