DISARMING THE DISABLED
by James Warner*
Suppose a strong and vigorous man strikes me with his fist, and I am a
poor fellow who cannot stand up to him with the fist. May I defend
myself with a sword?'
INTRODUCTION

In the United States Fourth Judicial Circuit, the Court observed
in a footnote that the right to bear arms was protected by the Second
Amendment, but that it was not a "major life activity" as defined in
the Americans with Disabilities Act ("ADA"). 2
Whether or not such an employment case ever arises, the bearing
of arms is a "major life activity" for a large number of Americans who
may be elderly, disabled, or otherwise diminished in their capacity to
protect themselves. Some of these Americans may choose to keep a
firearm for self-defense in their homes. Some of them may be
licensed to carry concealed weapons, or may live in jurisdictions which
do not require such a license. For these Americans, the questions
raised by the wording of the Second Amendment may have a bit more
urgency than for the public at large.
The Second Amendment to the United States Constitution reads
as follows: "A well regulated Militia, being necessary to the security of
a free State, the right of the people to keep and bear Arms, shall not
be infringed." 3 For many years there has been a debate as to whether
the amendment protects an individual right or a collective right.4 Pro* J.D., University of Michigan School of Law. Mr. Warner received the 1990 H.L. Mencken
Award for the best op-ed piece in the country in defense of the First Amendment. He is retired
from the Office of General Counsel at the National Rifle Association. From 1985 to 1989 he was
a domestic policy advisor in the Reagan White House.
1 GIOVANNI DA LEGNANO, TRACTATUS DE BELLO, DE REPRESALIIS ET DE DUELLO 303
(Thomas Erskine Holland ed., James Leslie Brierly trans., Oxford University Press 1917) (1360).
2 42 U.S.C. §§ 12101-12213; Runnebaum v. NationsBank of Md., 123 F.3d 156, 171 n.8 (4th
Cir. 1997).
amend. II.
The individual right theory holds that the Second Amendment was written to protect the
right of individuals to keep and bear arms, as had been restored under the English Bill of Rights.
3 U.S. CONST.

4

CIVIL RIGHTS LAW JOURNAL

[Vol. 18:2

ponents of the collective right theory point to a body of scholarship,5
as well as a number of court cases, 6 supporting their theory. There is
now also a growing body of scholarship supporting the individual right
theory.7 In two United States Circuits, the Circuit Court for the District of Columbia' and the Circuit Court for the Fifth Circuit,9 the
Second Amendment has been held to protect an individual right. In

1921, the Supreme Court of North Carolina interpreted a provision in
that state's constitution, with language identical to the Second
Amendment, ° as safeguarding an individual right.1 There has been
dicta in the United States Supreme Court to the effect that the Second
Amendment protects an individual right, 12 but the Supreme Court has
never had to decide a case in which a textual analysis of the Second
Amendment was required.
Several plaintiffs have brought a lawsuit against the District of
Columbia claiming that certain provisions of the Capital's gun laws
The Bill of Rights, 1689, 1 W. & M., c. 2 (Eng.). The collective right theory holds that the
Amendment was added to protect the states rights to have a militia and the right protected is
only the right to bear arms while in militia service.
5 See, e.g., GARY WILLS, A NECESSARY EVIL: A HISTORY OF AMERICAN DISTRUST OF
GOVERNMENT (1999); Carl T. Bogus, The Hidden History of the Second Amendment, 31 U.C.
DAVIS L. REV. 309 (1998); Kenneth R. Bowling, "A Tub to the Whale": The Founding Fathers
and Adoption of the FederalBill of Rights, 8 J. EARLY REPUBLIC 223 (1988); Saul Cornell, St.
George Tucker and the Second Amendment: Original Understandingsand Modern Misunderstandings, 47 WM. & MARY L. REV. 1123 (2006); Lawrence D. Cress, An Armed Community:
the Origins and Meaning of the Right to Bear Arms, 71 J.AM. HIST. 22 (1984); Michael C. Dorf,
What Does the Second Amendment Mean Today?, 76 CHI.-KENT L. REV. 291 (2000); Jack N.
Rakove, The Second Amendment: The Highest Stage of Originalism, 76 CHI-KENT L. REV. 103
(2000).
6 See, e.g., Gillespie v. City of Indianapolis, 185 F.3d 693, 711 (7th Cir. 1999); United States
v. Wright, 117 F.3d 1265, 1272 (11th Cir. 1997), vacated on other grounds, 133 F.3d 1412 (11th
Cir. 1998); United States v. Rybar, 103 F.3d 273, 285-86 (3d Cir. 1995).
7 See, e.g., JOYCE LEE MALCOLM, To KEEP AND BEAR ARMS: THE ORIGINS OF AN
ANGLO-AMERICAN RIGHT, 162-64 (1994); ANTIONIN SCALIA, A MATTER OF INTERPRETATION:
FEDERAL COURTS AND THE LAW 136-37 n.13 (1997); LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 902 n.221 (2000); Randy E. Barnett & Don Kates, Under Fire: The New Consensus on the Second Amendment, 45 EMORY L.J. 1139 (1996); Nelson Lund, The Pastand Future of
the Individual's Right to Arms, 31 GA. L. REV. 1 (1996); Eugene Volokh, The Commonplace
Second Amendment, 73 N.Y.U. L. REV. 793 (1998).
8 Parker v. District of Columbia, 478 F.3d 370, 395 (D.C. Cir. 2007).
9 United States v. Emerson, 270 F.3d 203, 227-29 (5th Cir. 2001).
10 N.C. CONST. art. I, § 30.
11 State v. Kerner, 107 S.E. 222 (N.C. 1921).
12 See, e.g., United States v. Verdugo-Urquidez, 494 U.S. 259, 265 (1990); Johnson v. Eisentrager, 339 U.S. 763, 784 (1950); Brown v. Walker, 161 U.S. 591, 634 (1896); United States v.
Cruikshank, 92 U.S. 542, 553 (1875); Dred Scott v.Sandford, 60 U.S. 393, 450 (1856), superseded
by constitutional amendments on other grounds, U.S. CONST. amends. XIII, XIV.
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were unconstitutional.1 3 Earlier this year the Circuit Court, in an
opinion written by senior judge Laurence Silberman, held that the
Second Amendment protects an individual right, and that the challenged gun laws violate that right.1 4 The District of Columbia has filed
a petition in the Supreme Court for a writ of certiorari.1 5 Thus, the
question of whether the Second Amendment protects an individual
right or a collective right is no longer merely academic.
This article defends the contention that the Second Amendment
protects an individual right. Part I looks at the right to self-defense as
a philosophical construct, as a historical development, and finally as a
current legal doctrine. Part II connects the uniquely American understanding of self-defense with the originalist understanding of the Second Amendment, placing special emphasis on the implications for
individuals whose capacity to resist violence, or to retreat from it, is
diminished.
I.

SELF DEFENSE

A.

The PhilosophicalBasis for a Right to Self-Defense

The authorities who can be turned to for support of the right of
self-defense are too numerous to list.16 This section restricts itself to
those opinions of the most prominent of such authorities.
It is apparent that those who drafted the Constitution, and who
supported the adoption of the Bill of Rights thereafter, were familiar
with those ancient authorities that lend credence to the right of selfdefense. Since virtually every American in the Eighteenth Century
was thoroughly familiar with the Bible, the Founders of the United
States would have known that, in the first book of the Bible, Genesis,
Noah is told: " Whoso sheddeth man's blood, by man shall his blood
be shed."' 7 The better educated certainly were familiar with Plato:
If brother slay brother in a faction fight or some like case, and the act
be done in self-defense and the slain man the aggressor, he shall be
13

See, e.g., Seegars v. Gonzales, 396 F.3d 1248 (D.C. Cir. 2005); Navegar, Inc. v. United

States, 103 F.3d 994 (D.C. Cir. 1997).
14 Parker v. District of Columbia, 478 F.3d 370, 395, 400-01 (D.C. Cir. 2007).
15 Id., petition for cert. filed, 76 U.S.L.W. 3095 (Sept. 10, 2007) (No. 07-335).
16 See David B. Kopel, Paul Gallant & Joanne D. Eisen, The Human Right of Self Defense,
BYU J. PUB. L. (forthcoming 2008), available at http://www.davekopel.com/2A/LawRev/TheHuman-Right-of-Self-Defense.pdf.
17 Genesis 9:6 (King James).
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clear of guilt, as though the slain had been an enemy in arms; the same
shall hold in such case for slaying of citizen by Citizen, are alien by
alien. If citizens slay citizen, in self-defense, he shall likewise be clear,
and so also slave who slay slave. 18
Self-defense is necessary when the ordinary avenues of dispute
resolution, such as seeking court-distributed compensation, are inadequate. For example, when one's life is threatened, and the danger is
imminent, it is small compensation to the victim if his slayer is punished in a court. That is to say, the authority that is called upon to
defend oneself under such conditions may be called "above the law."
In the same way that the relationship between nations is, in many
respects, lawless, so too must we consider the relationship between
one faced with imminent death and the agent of said destruction. This
analogy with international law is the best vehicle to explain why selfdefense is justified.
If the Dutch scholar Hugo Grotius was not the founder of international law, he certainly had the greatest impact on the field.19 Grotius wrote that international law was founded upon the jus gentium, or
natural law.20 He defines natural law as
[A] dictate of right reason, showing the moral necessity or moral baseness of any act according to its agreement or disagreement with
rational nature, and indicating that such an act is therefore either commanded or forbidden by the author of nature, God. The acts for
which such a dictate exists are in themselves either obligatory or unallowable, and therefore recognized as necessarily being either commanded or forbidden by God. This mark distinguishes natural law,
not only from human law, but from ordained divine law, which does
not command or forbid things that in themselves and by their own
nature are either obligatory or unallowable, but by forbidding them
2
makes them unallowable, or by commanding them obligatory. '
Grotius then explained how natural law justifies war.
18 PLATO, The Laws, in THE COLLECTED DIALOGUES 1429 (Edith Hamilton & Huntington

Cairns eds., A.E. Taylor trans., Princeton University Press 1961) (360 B.C.).
19 CHARLES H. STOCKTON, OUTLINES OF INTERNATIONAL LAW 32 (Charles Scribner's Sons
1914).
20 See generally HUGO GROTIUs, THE LAW OF WAR AND PEACE (DE JURE BELLI AC
PACIS) (Louise R. Loomis trans., Walter J. Black, Inc. 1949) (1625).
21 Id. bk. 1, ch. I, para. 10 at 20-21.
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Having looked into the sources of law, let us come to the first and
most general question, which is this, whether any war is lawful, or
whether it is ever permissible to make war. This question, like others
that will follow, must, in the first place, be referred to the laws of
nature. Marcus Tullius Cicero, in the third book of On Ends, and in
other places, proves with great erudition from the books of the Stoics
that there are certain first principles, "first by nature," and also certain
derived principles which are superior to the first. He calls first principles of nature the care which every animal from the moment of its
birth feels for itself and for the preservation of itself, and its zeal for its
own well-being, and the things that protect, as well as its abhorrence
of destruction, and whatever seems to threaten it. So, he says, there is
no one who, if he had a choice, would not prefer a body that was
sound and perfect in all its parts to one that was mutilated and
deformed. And it is our first duty to preserve ourselves in a natural
state, and then to hold to whatever accords with nature, and reject the
opposite. 21
Grotius distinguished between "public war". and "private war."
"Public war is waged by a person who has the lawful authority to do it.
Private war is waged by one without the authority.' 2 3 He wrote that,
under the law of nature, there are times when private wars may be
justified. For example, even though military tribunals have been
established, a tribunal may not be reasonably utililized if it would
require a person to risk life or limb while waiting for his cause to be
heard by the tribunal, such as when he is under attack. Of this Grotius wrote
We have already said that when our bodies are violently attacked with
danger to our lives, and there is no other way of escape, it is lawful to
fight the aggressor, and even to kill him. By this instance we showed
that by general agreement some kind of private war is lawful. We
must note that this right of self-defense derives its origin primarily
from the instinct of self-preservation, which nature has given to every
creature, and not from the injustice or misconduct of the aggressor.
Wherefore, even though my assailant may be guiltless, as for instance
a soldier fighting in good faith, or one who mistakes me for someone
22
23

Id. bk. 1, ch. II, para. 1 at 25.
Id. bk. 1, ch. III, para. 1 at 38.
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else, or a man frantic with insanity or sleeplessness, as we read sometimes happens, in none of these cases am I deprived of my right of
self-defense. It is enough that I am not bound to submit to the harm
he intends, anymore than if wild beasts were attacking me. a4
As with Grotius, the Founders, and especially James Madison, the
author of the Bill of Rights, 25 were familiar with the writings of Montesquieu. Montesquieu's contributions to the philosophy of selfdefense acts as a precursor to those of Grotius. Montesquieu wrote in
The Spirit of the Law that
Among citizens the right of natural defence does not imply a necessity
of attacking. Instead of attacking they need only have recourse to
proper tribunals. They cannot therefore exercise this right of defence,
but in sudden cases, when immediate death would
be the conse26
laws.
the
of
assistance
the
for
quence of waiting

B.

The Common Law Basis for the Right of Self-Defense

As another, less philosophic, source for the right to self-defense,
the Founders, especially those who were lawyers, were familiar with
William Blackstone, whose Commentaries on the Laws of England
(Commentaries) acted as the textbook for early republican lawyers
who studied the law.27
Blackstone recognized an absolute right to life, as a gift of the
Creator.2 8 Implied in that absolute right is the right to defend life.
"The right of personal security consists in a person's legal and uninter24 Id. bk. 2, ch. I, para. 3 at 72-73.
25 THE BILL OF RIGHTS: ORIGINAL MEANING AND CURRENT UNDERSTANDING 4 (Eugene

W. Hickok, Jr. ed., University Press of Virginia 1991) (stating that Madison recommended a list
of constitutional revisions which were revised numerous times before becoming the Bill of
Rights we know today).
26 CHARLES MONTESQUIEU, THE SPIRIT OF LAWS 190 (David Wallace Carrithers ed., Uni-

versity of California Press 1977) (1751).
27 Charles Clay Doyle & Clement Charles Doyle, Wretches Hand That Jury-Men May Dine,
28 JusT. SYs. J. 219, 230 (2007); Brian J Moline, Early American Legal Education, 42 WASHBURN L.J. 775, 786 (2004).
28 1 SIR WILLIAM BLACKSTONE,
STONE'S COMMENTARIES.

ST. GEORGE TUCKER &

EDWARD CHRISTIAN, BLACK-

WITH NoTEs OF REFERENCE TO THE CONSTITUTION AND LAWS OF

THE FEDERAL GOVERNMENT OF THE UNITED STATES, AND OF THE COMMONWEALTH OF VIRGINIA 129 (photo. reprint 1965) (1803).
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rupted enjoyment
of his life, his limbs, his body, his health, and his
' 29
reputation.
Blackstone also recognized that when the ability of the individual
to defend himself is diminished, he is at greater risk of losing the gift
he has the right to retain.
A man's limbs, (by which for the present we only understand
those members which may be useful to him in fight, and the loss of
which only amounts to mayhem by the common law) are also the gift
of the wise Creator; to enable man to protect himself from external
injuries in a state of nature. To these therefore he has a natural inherent right; and they cannot be wantonly destroyed or disabled without
a manifest breach of civil liberty.
Both the life and limbs of a man are of such high value, in the
estimation of the law of England, that pardons even homicide if committed se defendendo, or in order to preserve them. For whatever is
done by a man, to save either life or member, is looked upon as done
upon the highest necessity and compulsion. Therefore if a man
through fear of death or main mayhem is prevailed on to execute a
deed, or do any other legal acts; these though accompanied with all
other the requisite solemnities, are totally void in law, if forced upon
him by a well-grounded apprehension of losing his life, or even his
limbs, in case of his noncompliance.3 °
Having discussed, at length, the absolute natural rights of
Englishmen (they are natural to all mankind, but recognized by the
Laws of England, the subject of his Commentaries), Blackstone then
introduced the concept of "auxiliary rights," which are rights which
pertain to men because they are necessary to sustain the rights with
which they are endowed by their Creator.
The fifth and last auxiliary right of the subject, that I shall at present
mention, is that of having arms for their defence, suitable to their condition and degree, and such as are allowed by law. Which is also
declared by the same statute 1 W.&M. St. 2, c.2, and it is indeed a
public allowance under due restrictions, of the natural right of resis29 Id.
30 Id. at 130.

31 See generally id. at 129.
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tance and self-preservation, when the sanctions of society and laws are
found insufficient to restrain the violence of oppression.32
Here Blackstone was referring to a provision in a law passed
shortly after William and Mary assumed the English throne in 1688, 33
as a result of the "glorious" revolution. During the reign of James II,
Protestants were disarmed while Catholics were permitted arms and
positions in government and the army. 34 After the flight of James II,
which was interpreted by Parliament as an abdication, the English
"Bill of Rights" was passed to restore the natural rights of Englishmen.3 1 The Bill of Rights included the right to arms for self defense:
"That the subjects which are Protestants may have arms for their
defence suitable to their conditions and as allowed by law ....
36
In Volume IV, Blackstone explained that English law justified
homicide, even with weapons, to defend one's person. "For the one
uniform principle that runs through our own, and all other laws, seems
to be this: that where a crime, itself capital, is endeavored to be committed by force, it is lawful to repel that force by the death of the
37
party attempting.
C.

The Legal Basis for the Right of Self-Defense in America, at the
Time of the Revolution

Immediately prior to the American Revolution, the First Continental Congress, on October 14, 1774, passed a Declaration of Rights
similar in style to the English Bill of Rights.3 8 Included in that declaration was a list of ten resolutions from which the Congress asserted that
the inhabitants of the colonies were entitled to be governed by
English common law and by English statutes in effect at the time of
32 Id. at 143-44.
33 THOMAS PIT TASWELL-LANGMEAD, ENGLISH CONSTITUTIONAL HISTORY: FROM THE
TEUTONIC CONQUEST TO THE PRESENT TIME 658-59 (C.H.E. Carmichael ed., London, Stevens &
Haynes 3rd ed. 1886).
34 WILLIAM HODGSON, SELECT HISTORICAL MEMIORS OF THE RELIGIOUS SOCIETY OF
FRIENDS, COMMONLY CALLED QUAKERS 286 (Philadelphia, J.B. Lippincott & Co. 1881); Robert

J. Cottrol & Raymond T. Diamond, Joyce Lee Malcolm's To Keep and Bear Arms: The Origins
of an Anglo-American Right, 104 YALE L.J. 995, 1009-10 (1995) (book review).
35 TASWELL-LANGMEAD, supra note 33, at 178.
36 The Bill of Rights, 1689, 1 W. & M., c. 2 (Eng.).
37 4 BLACKSTONE, TUCKER & CHRISTIAN, supra note 28, at 181.
38 TASWELL-LANGMEAD, supra note 33, at 178.
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the Revolution, which included the English Bill of Rights.39 This
meant that at that time every citizen in the colonies, with the exception of the people in Boston,4 ° had a right to keep and bear arms.
In order to retain the rights demanded by the Declaration of
Rights, the Continental Congress concluded that it was forced to
declare independence.4 1 Since the Constitution amended by the Federal Bill of Rights was valid if and only if American independence
from the crown of Great Britain was lawful, it seems apparent that the
Declaration of Independence must be included in the fundamental
law of the United States. This is an important point, because the
author of the Declaration of Independence, Thomas Jefferson,
asserted, in the first paragraph that the body of law which gave us the
right to independence is "the Laws of Nature and of Nature's God."42
In the second paragraph, Jefferson asserted that all men "are endowed
that among these are
by their Creator with certain unalienable Rights,
43
Life, Liberty and the pursuit of Happiness.
The Declaration of Independence was, in essence, a declaration
of war in response to armed aggression against the colonies by the
crown of Great Britain. However, by justifying the American resistance to Britain by invoking natural law, Jefferson echoed Montesquieu and Blackstone, and anticipated Grotius. As the right to life is
"unalienable," it follows that there is a right to defend that life. Since
there was, at the time of the Revolution, a right of the people, everywhere in the colonies (except Boston) to keep and bear arms," we
may assume that at the time of the Revolution the right to bear arms
39 It is interesting to note that the Resolution against standing armies in the colonies is
almost identical with the provision against the same in the English Bill of Rights. The Bill of
Rights, 1689, 1 W. & M., c. 2 (Eng.) ("That the raising or keeping a standing army within the
kingdom in time of peace, unless it be with consent of Parliament, is against law."); The Declaration of Rights, Resolution N.C.D. 9 (1774) ("That the keeping a standing army in these colonies,
in times of peace, without the consent of the legislature of that colony, in which such army is
kept, is against law.").
40 Following the passage of the "Intolerable Acts" in May of 1774, the city of Boston was

occupied by the British Army, and governed as though under martial law. The people of Boston
were allowed to leave the city only if they surrendered their arms. 5 ELROY MCKENDREE
AVERY, A HISTORY OF THE UNITED STATES AND ITS PEOPLE: FROM THEIR EARLIEST RECORDS
TO THE PRESENT TIME 192 (The Burrows Brothers Co. 1908).
41 TASWELL-LANGMEAD, supra note 33, at 178.
42 THE DECLARATION OF INDEPENDENCE para. 1 (U.S. 1776).
43 Id. at para. 2.
44 5 AVERY, supra note 40, at 192.
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was viewed as a Blackstonian "auxiliary right" to the right to selfdefense.
D.

The Current Legal Basis for Self-Defense in America

Much of the current body of law on the subject of self-defense
comes from a federal judge who had forgotten the law of unintended
consequences. Judge Isaac C. Parker was a United States District
Judge for the Western District of Arkansas.4 5 From 1893 to 1896,
there were twelve cases of self-defense decided in the Supreme Court
of the United States.4 6 Eleven of those were from appeals of the decisions of Judge Parker. In one of the cases, Judge Parker was affirmed,
and in ten cases he was reversed.47 All of the cases that were reversed
were cases in which the defendant had been sentenced to death. Of
those retried, not one resulted in capital punishment, and some
defendants were acquitted entirely. There were several principles
established in these cases: (1) flight from the scene of the crime may
not be taken as evidence of guilt;4 8 (2) it is not unreasonable, in the
face of credible threats, to arm oneself;4 9 and (3) when a defendant
uses deadly force, the fact that he had received credible threats is relevant and should be admitted in evidence,5 ° to name a few. This line of
cases finally led to a Supreme Court decision in 1921, in which Justice
Oliver Wendell Holmes famously stated:
Rationally the failure to retreat is a circumstance to be considered
with all the others in order to determine whether the defendant went
farther than he was justified in doing; not a categorical proof of guilt.
The law has grown, and even if historical mistakes have contributed to
its growth it has tended in the direction of rules consistent with human
nature. Many respectable writers agree that if a man reasonably
believes that he is in immediate danger of death or grievous bodily
harm from his assailant he may stand his ground and that if he kills
him he has not succeeded the bounds of lawful self defence. That has
45 David Kopel, The Self-Defense Cases: How the United States Supreme Court Confronted
a Hanging Judge in the Nineteenth Century and Taught Some Lessons for Jurisprudence in the
Twenty-First, 27 AM. J. CRIM L. 296 (2000).
46 Id. at 294.
47 Id. at 294-98.
48 Alberty v. United States, 162 U.S. 499, 511 (1896).
49 Beard v. United States, 158 U.S. 550 (1895); Thompson v. United States, 155 U.S. 271
(1894); Gourko v. United States, 153 U.S. 183 (1894).
50 Wallace v. United States, 162 U.S. 466 (1896).
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been the decision of this Court (citation omitted). Detached reflection
cannot be demanded in the presence of an uplifted knife (italics added).

Therefore in this Court, at least, it is not a condition of immunity that
one in that situation should pause to consider whether a reasonable
man might not think it possible to fly with safety or to disable his
assailant rather than to kill him (citation omitted). 5

II.

IMPLICATIONS OF THE RIGHT TO SELF-DEFENSE FOR THE
RIGHT TO KEEP AND BEAR ARMS

As noted in Part I, at the time of the adoption of the Bill of
Rights, the English common law and relevant sections of the English
Bill of Rights were adopted as law in the new United States.52 Using
Blackstone's terminology, this meant that there was an "auxiliary
right" to have arms for self-defense. Whatever may have been the
intent of the first Congress behind the language employed in the Second Amendment, there was at that time a "right of the people to keep
and bear arms." 53 If the proponents of a collective right are correct,
there had to have been a second such right (rather, a corollary to the
right-a "duty"), the right to do one's duty in the militia without
interference from the federal government. If there were two such
rights, why was the definite article used to refer to only one right in
the Second Amendment? The definite article is used only when there
cannot be doubt as to what is being referenced. The Founders must
have thought their words were obvious.
Other incongruities also result from the collective right theory of
the Second Amendment. Federal law defines the Militia in 10 U.S.C.
§ 311:
(a) The militia of the United States consists of all able-bodied males at
least 17 years of age and, except as provided in section 313 of title 32,
under 45 years of age who are, or who have made a declaration of
intention to become, citizens of the United States and of female citizens of the United States who are members of the National Guard.
(b) The classes of the militia are51 Brown v. United States, 256 U.S. 335, 343 (1921).
52 See supra Part I.C..
53 U.S. CONST. amend. II;see supra note 5.
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(1) the organized militia, which consists of the National Guard and the
Naval Militia; and
(2) the unorganized militia, which consists of the members of the mili54
tia who are not members of the National Guard or the Naval Militia.
If the purpose of the Second Amendment is to protect state militias
from being interfered with or abolished by the federal government,
how does this relate to federal gun laws? 55 The National Firearms Act
("NFA") imposes a tax upon the manufacturer and transfer of certain
classes of firearms, including machine guns and other weapons useful
for military purposes.5 6 In the one case in which there was a challenge
to the NFA based on the Second Amendment, the defendant had
been discharged in the lower court after asserting that possession of a
short-barreled shotgun was protected by the Second Amendment.57
The Supreme Court observed that there was no evidence in the record
that a short-barreled shotgun had military utility.
In the absence of any evidence tending to show that possession or use
of a 'shotgun having a barrel of less than eighteen inches in length' at
this time has some reasonable relationship to the preservation or efficiency of a well regulated militia, we cannot say that the Second
Amendment guarantees the right to keep and bear such an instrument. Certainly it is not within judicial notice that this weapon is any
part of the ordinary military equipment or that its use could contribute
58
to the common defense.
Does this mean that if military utility can be established for a
weapon, it would not be covered by the NFA?
One of the most influential precedents of American constitutional law, M'Culloch v. Maryland, stated that
The power of congress to create, and of course, to continue, the bank,
was the subject of the preceding part of this opinion; and is no longer
to be considered as questionable. That the power of taxing it by the
54 10 U.S.C. § 311.
55 For a discussion of this prospect, see generally Glenn Harlan Reynolds & Don B. Kates,
The Second Amendment and States' Rights: A Thought Experiment, 36 WM. & MARY L. REV.
1737 (1995).
56 National Firearms Act of 1934, 26 U.S.C. §§ 5801-72.
57 United States v. Miller, 307 U.S. 154, 176-77 (1939).
58 Id. at 177 (citing Aymette v. State, 21 Tenn. 154, 158 (1840)).
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states may be exercised so as to destroy it, is too obvious to be
denied.

59

If, as the collective right theorists assert, the states have the power to
create and continue their militias, the purpose of the amendment
would be defeated were the federal government able to tax the articles with which individuals must possess to serve in the militia. After
all, this author is aware of no state militia that furnishes the necessary
equipment to every able-bodied citizen. Today, as at the time of the
founding of the United States, a member of the militia would be
required to furnish his own firearm.
If the Supreme Court were to decide that the collective rights
theory was the proper understanding of the Second Amendment,
would the Treasury Department be required to return the taxes that
have been collected since the enactment of the NFA? Would federal
courts be deluged with petitions for habeas corpus by individuals who
have been convicted of violation of federal firearms laws? However,
this hypothetical situation is mere conjecture, since the Supreme
Court has already decided that the federal tax on firearms is valid.6"
Does that mean that the Court is inclined toward an individual right
interpretation?
The collective rights theory of the Second Amendment leaves
critics with these questions, as well as many others. However, there is
another, more comprehensive theory of the Second Amendment that
leaves far fewer questions for critics: the individual right theory of the
Second Amendment. Justice Joseph Story, writing in 1840, believed
that the Second Amendment protected an individual right and
referred to that right as "the Palladium of liberty."6 1 One highly
respected expositor of the Constitution, William Rawle, asserted that
the Amendment protects an individual right absolutely, and that this
protection extends both to attempts by the federal government and by
state governments to disarm the people.62 Since his view was written
in 1825, before the adoption of the Fourteenth Amendment, this
implies that, by Rawle's understanding of the Second Amendment,
59 M'Culloch v. Maryland, 17 U.S. 316, 427 (1819).
60 Sonzinsky v. United States, 300 U.S. 506 (1937).
61 JOSEPH STORY, A FAMILIAR EXPOSITION OF THE CONSTITUTION OF THE UNITED STATES

§§ 449-51 (1840).
62 WILLIAM RAWLE, A VIEW OF THE CONSTITUTION OF THE UNITED STATES OF AMERICA,

125-26 (The Lawbook Exchange, Ltd. 2003) (1825).
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the incorporation of federal rights into a protection against the states
was not necessary.
Over nearly the entire life of the Supreme Court there has been
repeated dicta indicating that the Second Amendment protects an
individual right.63 On at least two occasions the Supreme Court has
indicated that the right to liberty, as embodied in the First Amendment, and the right to life, which arguably is embodied in the Second
Amendment, were not granted by the Constitution and do not depend
upon the Constitution for their existence. 64 Instead, these two amendments recognize individual rights which existed prior to the Constitution and, as inalienable rights, may be more fundamental than even
the Constitution itself.
Authority, both scholarly and legal, cited to assert arguments on
an issue that has yet to be decided by the Supreme Court, can produce
a persuasive, but not compelling, argument. If the Declaration of
Independence, which establishes that the rights to life and liberty are
unalienable, is part of the fundamental law of the United States, 65 and
if Blackstone's comments on auxiliary rights are authoritative concerning the law of England 66 at the time of the Revolution,67 do Americans, like the Englishman of Blackstone's time, have auxiliary rights?
If so, are these rights implied in the Constitution? The doctrine of
implied powers appears to closely parallel this concept of implied
auxiliary rights, so perhaps that we should turn to the former doctrine
to see how the latter doctrine of auxiliary rights may be implied.
Alexander Hamilton was asked to give an official Opinion to
President Washington on the constitutionality of the proposed Bank
of the United States. In that Opinion, Hamilton prepared the way for
the doctrine of implied powers, also known as the Elastic Clause.68
While he wrote a long and carefully reasoned document, the sub63 United States v. Verdugo-Urquidez, 494 U.S. 259, 265 (1990); Logan v. United States,
144 U.S. 263, 287 (1892); United States v. Cruickshank, 92 U.S. 542, 545 (1875); Dred Scott v.
Sandford, 60 U.S. 393, 417, 450 (1856).
64 Logan, 144 U.S. at 286-87; Cruickshank, 92 U.S. at 552-53.
65 See supra Part I.C.
66 And, therefore, are also authoritative on American law, due to the incorporation of
English law in the Declaration of Rights. See supra notes 31-35 and accompanying text.
67 See supra note 27.
68 "To make all Laws which shall be necessary and proper for carrying into Execution the
foregoing Powers, and all other Powers vested by this Constitution in the Government of the
United States, or in any Department or Officer thereof." U.S. CoNsT. art. I, § 8, cl. 18.
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stance of Hamilton's argument may be captured by one sentence from
the Opinion
If the end by clearly comprehended within any of the specified powers, and if the measure have an obvious relation to that end, and is not
forbidden by any particular provision of the Constitution, it may safely
69
be deemed to come within the compass of the national authority.
Fourteen years later, the doctrine set forth by Hamilton in his
Opinion was relied upon by the Supreme Court to show that the federal government had an implied power to set a priority for itself in the
case of the bankrupt estates of those who are indebted to the federal
government, 70 because the government has the power to lay and collect taxes.7 t
In another example, when the state of Maryland challenged the
authority of the United States to establish a national bank, and to
incorporate it, when the federal government challenged the authority
of Maryland to tax an instrument of the federal government, Hamilton's doctrine was used yet again.72 In M'Culloch, Justice Marshall
points out that it would be impractical to have a full statement of the
powers of the federal government contained in the Constitution.
A constitution, to contain an accurate detail of all the subdivisions of
which its great powers will admit, and of all the means by which they
may be carried into execution, would partake of the prolixity of a legal
code, and could scarcely be embraced by the human mind.73
What is true of powers delegated to the federal government, by
implication, has also been found to be true of rights protected by the
Constitution, including those rights which are retained by the people
under the Ninth Amendment.74 Assume that the Supreme Court took
69 Alexander Hamilton, Opinion as to the Constitutionalityof the Bank of the United States
(1791), available at http://www.etsu.edulcas/historyldocs/hamnatbank.htm.
70 United States v. Fisher, 6 U.S. 358 (1805).
71 U.S. CONST. art. I, § 8, cl. 1.

72 M'Culloch v. Maryland, 17 U.S. 316 (1819).
73 Id. at 407.

74 Griswold v. Connecticut, 381 U.S. 479, 484-86 (1965). The Supreme Court reviewed a
number of cases in which it had found rights not enumerated as protected in the Constitution. In
the majority opinion Justice Douglas said: "the foregoing cases suggest that specific guarantees
in the Bill of Rights have penumbras, formed by emanations from those guarantees that help
give them life and substance." The right of privacy, according to Justice Douglas derives from
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the District of Columbia case75 and found that the Second Amendment protected a collective right.76 If the Third Amendment, which
has never been before the Supreme Court, can have a penumbra that
helps create a right to privacy under Griswold,77 could the court not
also decide that, since the militiamen are expected to provide their
own firearms, an emanation from a collective right in the Second
Amendment creates a penumbra that protects an individual right?
Finally, at the time of the adoption of the Bill of Rights, the
unalienable right to life had an auxiliary right to keep and bear arms.
This was not a penumbral right, but an explicit right. Nowhere in the
body of the Constitution is the federal government granted the power
to disarm the people. Does this not mean that this auxiliary right was
retained by the people under the Ninth Amendment?
CONCLUSION

There is a natural right to life that has been recognized since time
immemorial. The right to life gives rise to a corollary right to selfdefense, which has also been recognized for as long as records have
been kept in England. Under the common law of England until the
time of James II, there had been a right to arms for the purpose of
self-defense.78 This right was infringed by James II and later restored
by the English Bill of Rights.79 This right was in effect throughout the
colonies, except for Boston, at the time of our independence from
England.8" It was still in effect at the time of the adoption of the Constitution. It was still in effect at the time of the adoption of the Bill of
Rights.
Nowhere in the body of the Constitution, nor in any amendment,
has the federal government been granted a right to infringe upon the
the First, Third, Fourth, and Fifth Amendments. He specifically cited the Ninth Amendment, in
which it states specifically that the fact that a right is not enumerated in the body of the Constitution or the Bill of Rights does not mean that there are no others which have been retained by the
people. Finally, as in Logan and Cruikshank, supra, the Court observed that the right which
they found to be protected in Griswold was older than the Bill of Rights.
75 Parker v. District of Columbia, 478 F.3d 370 (D.C. Cir. 2007).
76 That is, if the Supreme Court decides that the phrase "the right of the people to keep
and bear arms" actually means "the duty of the people to serve in the militia."
77 See supra note 74.
78 Joyce Lee Malcom, The Right of the People to Keep and Bear Arms: The Common Law
Tradition, 10 HASTINGS CONST. L.Q. 285, 313 (1983).
79 The Bill of Rights, 1689, 1 W. & M., c. 2 (Eng.).
80 See supra note 40.
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right of the people to keep and bear arms. The right to life is more
fundamental than the right to privacy. If a right to privacy can be
found in penumbras then surely a more fundamental right can be
found in a penumbra or a number of penumbras.
Grotius, Montesquieu, and Blackstone recognized that people
with diminished physical capacities are less able to defend themselves.
Based on their authority as philosophers and/or legal scholars, a fortiori, there is a right to keep and bear arms, which, if not found in the
Second Amendment, must be found in the Ninth and Fourteenth."

81 U.S. CONST. amends. IX, XIV.

