PARKER V. THE DISTRICT OF COLUMBIA
AND THE HOLLOWNESS OF ORIGINALIST CLAIMS

To

PRINCIPLED NEUTRALITY

by William G. Merkel*

I.

THE MILITIA AND THE RIGHT TO ARMS

For many years following the Supreme Court's decision in United
States v. Miller,1 the orthodox opinion among academics and federal
appeals courts alike was that the Second Amendment to the United
States Constitution did not protect possession of firearms unrelated to
service in the lawfully established militia. 2 In recent decades, a growing chorus of polemicists, gun rights advocates, single-topic academics,
and famously contrarian and exceedingly clever constitutional theorists (Sandy Levinson, Akhil Amar, Larry Tribe, and Randy Barnett
among others) have challenged this old understanding on originalist
grounds related to both the Second and Fourteenth Amendments.3
While the once dominant view of the militia-focused right prevailed in
Judge Reinhardt's opinion for the Ninth Circuit in Silveira v. Lockyer4
* Associate Professor, Washburn Law School. J.D. Columbia, 1996, D. Phil. (history)
Oxford, expected December, 2007. Special thanks to Alexis Conway of the George Mason
Universtiy Civil Rights Law Journal for expert, insightful, and patient editing.
1 307 U.S. 174, 178 (1939) (holding that the militia must be considered when interpreting
and applying the Second Amendment).
2 See Parker v. District of Columbia, 478 F.3d 370, 404 n.4 (D.C. Cir. 2007), petitionfor cert.
filed, 76 U.S.L.W. 3095 (U.S. Sept. 10, 2007) (No. 07-335), (Henderson, J., dissenting) (citing
Silveira v. Lockyer, 328 F.3d 1052, 1066 (9th Cir. 2003)); Gillespie v. City of Indianapolis, 185
F.3d 693, 711 (7th Cir. 1999); United States v. Wright, 117 F.3d 1265, 1273 (11th Cir. 1997);
United States v. Rybar, 103 F.3d 273, 286 (3d Cir. 1996); Love v. Pepersack, 47 F.3d 120, 124 (4th
Cir. 1995); United States v. Hale, 978 F.2d 1016, 1020 (8th Cir. 1992); United States v. Oakes, 564
F.2d 384, 387 (10th Cir. 1977); United States v. Warin, 530 F.2d 103, 106 (6th Cir. 1976); Cases v.
United States, 131 F.2d 916, 923 (1st Cir. 1942); see also Robert J. Sptizer, Lost and Found:
Researchingthe Second Amendment, 76 CHI.-KENT L. REV. 349 (2000) (cataloguing and classifying law review pieces on the Second Amendment through 2000).
3 See AKHIL REED AMAR, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION 216-23
(Yale University Press 1998); LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 47-70

(WEST 1999); Randy E. Barnett & Don B. Kates, Under Fire: The New Consensus on the Second
Amendment, 45 EMORY L.J. 1139 (1996); Randy E. Barnett, Was the Right to Keep and Bear
Arms Conditioned on Service in an Organized Militia?, 83 TEX. L. REV. 237 (2004); Spitzer,
supra note 2.
4 328 F.3d 567 (9th Cir. 2003).
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in 2003, the self-proclaimed standard model, favoring a purely private
right to arms, won out in the Fifth Circuit's United States v. Emerson5
opinion in 2002 and in the D.C. Circuit's Parker v. District of Columbia6 decision earlier this year. The D.C. Circuit case is on appeal to
the Supreme Court, which is expected to grant certiorari to resolve
the split in the Circuits. The High Court is very likely to embrace the
private rights reading of the right to arms by a 5-4 majority, and justify
the decision on grounds of fidelity to the original understanding of the
Second Amendment.
From the standpoint of an academically trained historian, this line
of reasoning is objectively untenable, in that it elevates the current
Court's fixation with libertarian individualism over the Framers' civic
republican focus on the organized militia as a preferred alternative to
a dangerous army establishment.7 From the perspective of constitutional theory, the impending triumph of a historically unsupportable
appeal to interpretive fidelity will mark a significant victory for
results-oriented jurisprudence, and point to the shallowness of
originalist claims to neutrality. The Court's anticipated embrace of an
individual right to own guns for purely private purposes reflects the
larger symbolic significance of the right to arms in popular constitutional culture, and the long range tendency of that popular culture to
drive (through the appointments process) the jurisprudence of the
Court.' The image of the gun as a central icon of American liberty
taps into a powerful national obsession mythologizing the revolutionary generation as supposed originators of libertarian norms that few
of the Framers actually would have recognized as their own. In this
Age of Originalism, the nation worships and the Court reifies what
never before existed, and fidelity to false history elevates an imaginary
constitutionalism of the past into a new modeled higher law of the
5 270 F.3d 203 (5th Cir. 2001).
6

478 F.3d 370 (D.C. Cir. 2007).

See H. RICHARD UVILLER & WILLIAM G. MERKEL, THE MILITIA AND THE RIGHT TO
How THE SECOND AMENDMENT FELL SILENT 228 (Duke University Press 2002).
8 See SAUL CORNELL, A WELL-REGULATED MILITIA: THE FOUNDING FATHERS AND THE
ORIGINS OF GUN CONTROL IN AMERICA (Oxford University Press 2006); DAVID C. WILLIAMS,
7

ARMS, OR,

THE MYTHIC MEANINGS OF THE SECOND AMENDMENT:

TAMING POLITICAL VIOLENCE IN A

14 (Yale University Press 2003) (arguing that the Second Amendment should serve as a cultural symbol of civic solidarity); William G. Merkel, A Cultural Turn:
Reflections on Recent Historicaland Legal Writing on the Second Amendment, 17 STAN. L. &
POL'Y REV. 671 (2006).
CONSTITUTIONAL REPUBLIC

2008]

THE HOLLOWNESS OF ORIGINALIST CLAIMS

present.9 The driving engine of this revolution is the predictable
capacity of the imagined past to harmonize with the normative vision
of those inside and outside the judiciary and academy who are most
active in imagining that fictive past into existence. As a consequence,
the originalist project first celebrated by Judge Robert Bork, Edwin
Meese, and Justice Antonin Scalia as a means of restoring neutral
principles to constitutional adjudication and supplanting the valueladen judging of the process theorists and living constitutionalists now
stands on the brink of a colossal failure to abide by its own credo. 10
II.

PROBLEMS WITH PARKER'S ORIGINALISM

Judge Silberman's opinion for the D.C. Circuit in Parker is before
the Supreme Court,1 1 and as the more recent of the two Courts of
Appeals decisions adopting a private rights reading of the constitutional right to arms, may well serve as a template upon which the High
Court elects to construct a new vision of the right to arms going far
beyond the militia-linked right acknowledged in Miller. The Parker
decision cites few sources (beyond the Fifth Circuit's opinion in Emerson), but it is entirely fair to say Judge Silberman's reasoning is cast in
originalist terms, and that Emerson, on which Judge Silberman so
heavily relies, pursues a thoroughly originalist vein. Given that at
least two members of the current Supreme Court have expressed
some sympathy for private rights readings of the right to arms, and
that they have linked those rights to orginalist concerns, an orginalist
9 See Gordon S. Wood, Comment, Laurence H. Tribe, Comment, Mary Ann Glendon,
Comment, & Ronald Dworkin, Comment to ANTONIN

SCALIA,

A MATTER OF INTERPRETATION:

49-127 (Princeton University Press 1997) (critiquing originalism in its inability to confine judges to neutral, as opposed to subjective, values in constitutional
and statutory interpretation).
10 ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE
LAW 153-55 (The Free Press 1990) (discussing the classic arguments for originalism as a neutral
principle of interpretation); SCALIA, supra note 9, at 3-47. See generally Robert H. Bork, Neutral
Principles and Some FirstAmendment Problems, 47 IND. L.J. 1 (1971); Edwin Meese III, The
Law of the Constitution, 61 TUL. L. REV. 979, 989 (1987) (arguing that the original meaning of
constitutional provisions and statutes provides the only reliable guide for judgment); Herbert
Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARV. L. REV. 1, 15-19 (1959)
(observing that judicial legitimacy requires courts to employ neutral approaches premised on
principles that transcend the desire to achieve particular results).
11 Parker v. District of Columbia, 478 F.3d 370 (D.C. Cir. 2007), petition for cert. filed, 76
U.S.L.W. 3095 (U.S. Sept. 10, 2007) (No. 07-335).
FEDERAL COURTS AND THE LAW
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and privatistic reworking of the right to arms seems not at all
12

unlikely.

With Parker possibly serving as the springboard for judicial recognition-or shall we say in line with the late Chief Justice Burger
fabrication-of a newly recast right to arms, Judge Silberman's analysis merits close attention. 1 3 It is my contention that open-minded and
fair invigilators will find it sorely wanting. In constructing his potentially path-breaking opinion, Judge Silberman heaps error upon error.
While some of his inaccurate claims are trivial in and of themselves,
others are profoundly significant, and the overall effect of this surfeit
of falsehood is to create the impression that Parkeris an essay in textualism and originalism crafted by a man who knows too little history
to speak credibly of the original meaning of the Bill of Rights or the
Constitution. After deciding that Dick Heller alone among six petitioners has standing to assert a Second Amendment claim, Judge Silberman transitions into his substantive analysis of the rights claim by,
not unsurprisingly, reciting the text of the Second Amendment.
Unfortunately, Judge Silberman does not get off to a flying start.
Omission of one of the Amendment's three commas might not have
seemed a major error were it not for the fact that the existence of
commas in the text provides Judge Silberman's basis for the ipse dixit
assertion that the Amendment's second comma splits the text into a
"prefatory" first clause and an "operative" second clause.14 The very
good news for gun rights enthusiasts of a privatistic bent is that the
right to pack is in the operative clause and the business about regulation is only in the preface; but if commas are this interpretively signifi12 Printz v. United States, 571 U.S. 898 (1997) (Thomas, J., concurring) (rejecting a collectivist reading of the Second Amendment); SCALIA, supra note 9, at 136 n.13 (arguing that a
textual interpretation of the Second Amendment demonstrates that the federal government cannot interfere with an individual's right to bear arms). The two newest members of the Court
have been slightly coy respecting their readings of the right to arms. Chief Justice Roberts
refused to characterize the Second Amendment right during his confirmation hearings, referencing the split in the Circuits after Emerson, and explaining that he anticipated confronting a Second Amendment case on the bench if appointed. Justice Alito, then a judge, in his dissent in
Rybar in 1996, maintained that federal legislation prohibiting ownership of automatic weapons
exceeded Congressional authority under the Commerce Clause, but remained silent on the scope
of the Second Amendment in Rybar and in his confirmation hearing in 2006.
13 See generally Interview by Charlayne Hunter-Gault with Warren Burger, J., MacNeill
Lehrer NewsHour (PBS television broadcast Dec. 16, 1991) (stating that the Second Amendment has "been the subject of one of the greatest pieces of fraud... [the NRA] have had far too
much influence on the Congress").
14 Parker, 478 F.3d at 378.
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cant, one might postulate a judicial duty to take care not to omit them
in quoting constitutional text. Worse news for gun fans might be that
the claim by Professor Volokh that legislative and constitutional
prefaces were widely held to be mere surplusage in the late Eighteenth Century cannot be squared with Blackstone's assertion that preambles and the like are pivotal to understanding legal text, that they
must be consulted, and that they are generally outcome
determinative.15
Having relegated the militia clause to disfavored prefatory status,
Judge Silberman next attacks the District of Columbia's contention
that the exclusive concern of the Framers was to prevent federal disarmament of state militias.16 Judge Silberman reasons that "the able
lawyers and statesmen in the First Congress (including James
Madison)" could surely have chosen more felicitous language to
express a concern of that nature, and hence could not have been principally animated by the fears the District invoked. To the extent
Judge Silberman implies Madison was an able lawyer as well as able
statesman, he is simply mistaken as a matter of fact, for Madison did
not hold a law license or practice law. The larger problem with Judge
Silberman's reasoning is that his exclusive reliance on inferences
about what the drafters likely would have written had they aimed to
secure a right along the lines the District suggests provides a far too
easy excuse for him to avoid investigating evidence of what they considered while the Amendment was under debate. The Court relies on
Emerson for the proposition that the "Second Amendment's drafting
history is relative scant and inconclusive," 18 adding on its own authority that the "recorded debates in the First Amendment do not reference the operative clause ... likely indicat[ing] that the drafters took
its individual guarantee as rather uncontroversial."19 For the D.C.
Circuit, the individual right Congress allegedly took for granted
encompasses a right to keep and bear arms for non-militia-related
purposes like hunting and self-defense.20 Judge Silberman conve15 Eugene Volokh, The Commonplace Second Amendment, 73 N.Y.U. L. REV. 793 (1998).
But see Saul Cornell, Commonplace or Anachronism: The Standard Model, the Second Amendment, and the Problem of History in Contemporary Constitutional Theory, 16 CONST. COMMENT.
221 (1999).
16 Parker, 478 F.3d at 379.
17 Id.
18 Id. at 390-91.
19 Id. at 391.
20 Id. at 395.
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niently leaves out of its account the seemingly material detail that
twelve members of the House spoke respecting the proposed Amendment, and that each of them discussed an obviously militia-linked
right (in most instances in the context of conscientious objection).2 1
Whether this means they took for granted a right to arms for private
purposes as the Court asserts, or whether it means they assumed the
only issue on the table was a militia-linked right depends perhaps on
one's perspective. What is certain is that Judge Silberman passes over
the comments of twelve members of the House focused on a militialinked right, that no members of the House mentioned a right not
linked to the militia, and that Judge Silberman still feels confident in
insisting that Madison and his fellows could have phrased things differently if the militia was their principal focus.22 Perhaps, for Judge
Silberman, it does not bear mentioning that Congress could also have
phrased things differently if it were concerned with hunting or selfdefense, and that if members had been concerned with hunting or selfdefense, they might have condescended to discuss those issues.
For Judge Silberman, "people power" goes to the very heart of
explaining the constitutionally protected right to own firearms for
hunting, self-defense, or, if you are so inclined, perhaps even service in
the militia. As he phrases things,
[i]n determining whether the Second Amendment's guarantee is an
individual one, or some sort of collective right, the most important
word is the one the drafters chose to describe the holders of the
right-"the people." That term is found in the First, Second, Fourth,
Ninth, and Tenth Amendments. It has never been doubted that these
provisions were designed to protect the interests of individuals against
government intrusion, interference, or usurpation. 23
One hates to quibble, but if the individualistic meaning of the Second
Amendment has never been doubted, what of all those appellate court
decisions up through Silveira holding that the right attached to states?
Now, personally, I read the right as an individual one-albeit one
linked to service in the militia-but the assertion that it has never
been read as anything other than an individual right is not only
21 UVILLER & MERKEL, supra note 7. Most of the discussion regarding the Second
Amendment's militia-linked right was in the context of conscientious objection.
22 Parker, 478 F.3d at 381.
23 Id.
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patently false, it would render Judge Silberman's exercise in expostulation wholly superfluous. Then there is also the problem that the
Tenth Amendment, by its own terms, protects both individuals and
states against the exercise of powers the federal government does not
possess, and that this invocation of states' rights (accurately) suggests
that state as well as individual rights were on the minds of the AntiFederalists who urged the First Congress to amend and on the minds
of Madison and his colleagues who did the amending. There is also
the small issue of the Assembly Clause in the First Amendment, which
probably does not contemplate the people coming together as isolated
individuals so much as the people congealing into a public Habermasian collective. Into this right to assembly the Court has read the
rights of association and non-association, which are hardly wholly
24
individualistic.
From the pen of Madison and collaborators, we have not just the
ten Amendments of 1789-1791, but the Preamble and seven articles of
1787-88, the very first words of which are the rather collective sounding "We the People." The Framers, after all, did not write "We the
numerous individual Persons residing in the United States, desiring to
secure more perfectly our perfectly atomistic individual autonomy,
Agree to Live in a State of Perpetual Anarchy." As able statesmen,
lawyers, etc., they doubtless could-have done so had they so desired.
Indeed, Madison et al. were fully capable of using the terms "person"
and "persons." Following the collectivist invocation of the People in
the Preamble, the Framers use that term only once more in the original seven articles, writing in Article I, Section 2 that "The House of
Representatives shall composed of Members chosen every second
Year by the People of the several States." Whether the People of the
several States are thought to vote as members of a collective electorate-a body politic in constant, deliberative conversation-or as
staunch individualists-desiring simply to send members to Washington committed to staving off all governmental assaults on individual
autonomy-is a question of philosophy and perspective, dependant in
part on whether one agrees with Joyce Appleby, J. G. A. Pocock,
Richard Epstein or Bruce Ackerman. There is strong reason to
believe the framers intended to convey the collective meaning. For
after the second use of "People," the term does not recur in the original seven articles, but gives way to "person" or "persons," which are
24

Dale v. Boy Scouts of Am., 530 U.S. 640 (2000).
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used on no fewer than nineteen occasions referring to individual disabilities, liberties, responsibilities, and functions in various settings, all
of which clearly involve individuals acting on their own as opposed to
in corporate capacities. This distinction between people and persons
perhaps eludes Judge Silberman, but in 1799, it elicited rather heated
strictures from St. George Tucker, the noted Virginia jurist and editor
of the first American edition of Blackstone, who apparently took the
distinction to be self-evident:
[T]he word persons, taken singly, cannot be made to refer to one class
of the human species and not to another. Its import cannot be confined to any in particular, for it comprehends all. It is not only coextensive, but more extensive than the word people. For the latter
may be referred only to a collective body [pace Judge Silberman and
many a vaunted individualist in the gun wars], whilst the former refers
not only to every individual of a collective body, but to every other
individual whatsoever.2 5
Not wishing to wager all of his marbles on original public meaning, Judge Silberman does give some consideration to context. In the
context of context, we learn for instance that "The great legal treatises
of the Nineteenth Century support the individual right interpretation,"' 26 for which proposition Judge Silberman cites for authority only
Judge Kleinfeld's dissent from the Ninth Circuit's denial of rehearing
en banc in Silveira. The best known and most respected of the Nineteenth Century treatise writers, Justice Joseph Story, is frequently
cited as a champion of the private right to arms by people who have
not read his entry in the Commentaries or who have relied on others'
misrepresentations. Upon actual inspection, it is quite difficult to miss
Justice Story's militia focus. Justice Thomas, among others, has
invoked Justice Story's statement that "the right of citizens to keep
25 ST. GEORGE TUCKER, A LETTER TO A MEMBER OF CONGRESS; RESPECTING THE ALIEN

AND SEDrION LAWS (1799), reprintedin CHARLES EvANs, EARLY AMERICAN IMPRINTS, SERIES
I (1639-1800), microformed on Archive of Americana No. 36457 (Readex) (sardonic denunciation of the Alien and Sedition Acts and protest against their dubious constitutional premises);
see also Saul Cornell, St. George Tucker and the Second Amendment: Original Understandings
and Modern Misunderstandings,47 WM. & MARY L. REv. 1123 (2006) (discussing the odd misrepresentation of Tucker's position on the Second Amendment by individual rights scholars).
26 Parker, 478 F.3d at 380 (citing Silveira v. Lockyer, 328 F.3d 567, 583-85 (9th Cir. 2003)
(Kleinfeld, J., dissenting from denial of rehearing en banc)); United States v. Emerson, 270 F.3d
203, 236, 255-59 (5th Cir. 2001).
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and bear arms has been justly considered the palladium of the liberties
of a republic, ' '27 leaving out Justice Story's explanation that this
"offers a strong moral check against the usurpation and arbitrary
power of rulers. ' 2 But it is hardly disjointed individual action that
Justice Story has in mind should government become hopelessly corrupted. Rather, Justice Story relied on the militia, and the fact that
the universal militia was disappearing by the middle third of the Nineteenth Century was a source of grave concern.2 9
[T]hough ... the importance of a well regulated militia would seem so
undeniable, it cannot be disguised that, among the American people,
there is a growing indifference to any system of militia discipline, and
a strong disposition, from a sense of its burthens, to be rid of all regulations. How it is practicable to keep the people duly armed, without
some organization, it is difficult to see. There is certainly no small
danger that indifference may lead to disgust, and disgust to contempt,
and thus gradually undermine all the protection intended by this
clause of the national bill of rights.30
For Justice Story, "the protection intended by this clause of the
national bill of rights" centered on a well regulated militia.31 Without
that militia, Justice Story could not conceive of the right's utility. Or
so says Justice Story. Alternatively, one can rely on Judge Kleinfeld
who presumably never read Justice Story, or Randy Barnett and Don
B. Kates, who audaciously misrepresent Justice Story's writing.3 2
Judge Silberman does actually quote one Nineteenth Century treatise
writer directly. Thomas Cooley, Judge Silberman informs, "observed
that the Second Amendment had its origins in the struggle with the
Stuart monarchs in late Seventh Century England. ' 33 True enough.
Full marks for Cooley. But how this observation demonstrates that
those who do not share Judge Silberman's reading of the Second
Amendment are mistaken is left unstated in Parker. Moving from his
27 Printz v. United States, 521 U.S. 898, 938-39 (1997).
28 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION
29 JOSEPH STORY,
STATES,

A

FAMILIAR

646 (5th ed. 1891).

EXPOSITION OF THE CONSTITUTION

OF THE

UNITED

265 (1847).

30 Id.
31 Id.
32 See UVILLER & MERKEL, supra note 7, at 30-31.

33 Parker v. District of Columbia, 478 F.3d 370, 382 (D.C. Cir. 2007), petition for cert. filed,
76 U.S.L.W. 3095 (U.S. Sept. 10, 2007) (No. 07-335).
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thorough review of Seventeenth Century foundations to the niceties
of late Eighteenth Century usage, Judge Silberman cites Emerson for
the proposition that "bearing arms" was used as frequently in nonmilitary contexts in the ratifiers' time as it was to refer to performing
military duty.34 A more careful scholar reported the following:
[The] Library of Congress database containing all official records of
debates in the Continental and U.S. Congresses between 1774 and
1821 reveals thirty uses of the phrase "bear arms" or "bearing arms"
(other than in discussing the proposed Second Amendment); in every
single one of these uses, the phrase has an unambiguously military
35
meaning.
Coupled with the twelve unambiguously military usages in the debates
in the House of Representatives on the Second Amendment, that
makes forty-two of forty-two contra Judge Silberman. To be sure,
there is the outlying Address and Reasons of Dissent of the Minority of
the Convention of Pennsylvania to Their Constituents, postulating that
"the people have a right to bear arms for the defence of themselves
and their own state, or the United States, or for the purpose of killing
game."3 6 But as Judge Silberman admits, they did not have their way,
even in Pennsylvania. 37 More to the point, their usage was unrepresentative. One would hardly claim that Congress can prohibit copulation between Marylanders and Virginians (or at the very least lewd
and loose Marylanders and Virginians) under the Commerce Power,
even though the Oxford English Dictonary describes sexual intercourse (especially with vulgar persons) as an Eighteenth Century
usage of commerce.38
34 Id. at 384
35 David Yassky, The Second Amendment: Structure, History, and Constitutional Change,
99 MICH. L. REV. 588, 618 (2000).
36 3 THE COMPLETE ANTIFEDERALIST 145, 151 (Herbert J. Storing ed., 1981).

37 Parker,478 F.3d at 385.
38 U.S. CONST. art. I, § 8, cl. 3 ("The Congress shall have Power... To regulate Commerce
with foreign Nations, and among the several States, and with the Indian tribes.
). See
OXFORD ENGLISH DICTIONARY (2d ed. 1989).

commerce, n.
3. Intercourse of the sexes; esp. in a bad sense.
1624 HEYWOOD Gunaik. IV. 181 With all these noble matrons he is said to have commerse. 1712 STEELE Spect. No. 266 1 The unlawful Commerce of the Sexes. 1749 FIELD
jN
Tom Jones Wks. 1775 III. 40 Sophia's virtue . . . made his commerce with lady
Bellaston appear still more odious. 1798 MALTHUS Popul. (1806) II. III. ii. 104. 1859 TEN-
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Judge Silberman's unadorned faith in plain meaning and blind
adherence to superficial assumptions respecting Eighteenth Century
conventions can neither explain nor justify the impending transformation of our constitutional landscape. As Paul Brest, the former Dean
of Stanford Law School, reminds us,
The plain meaning of a text is the meaning that it would have for a
"normal speaker of English" under the circumstances in which it is
used. Two kinds of circumstances seem relevant: the linguistic and
the social contexts. The linguistic context refers to vocabulary and
syntax. The social context refers to a shared understanding of the purposes the provision might plausibly serve. A tenable version of the
plain meaning rule must take account of both of these contexts. The
alternative, of applying a provision according to the literal meanings
of its component words, misconceives the contentions that govern the
use of language.39
Neither social nor linguistic context much trouble the original public
meaning enthusiasts as they parse the meaning of the Second Amendment. For originalists of the intent and purpose stripe, context looms
more important, but to the extent that understanding this context
requires work and reflection rather than subservience to hunches,
intent and purpose focused originalists are often little more successful
that their original public meaning cousins in recapturing lost meaning.
Misplaced faith in naive intuitions shaped by received "wisdom" (i.e.
dictionary entries and platitudes about Locke) leads them into infidelNYSON Merlin & V. 769 What say ye to Sir Lancelot? ... That commerce with the Queen
S.. is it ...

whisper'd in the corner?

Id. Cf id.
bear, v.
6. To carry about with or upon one, as material equipment or ornament, a. To carry about
with one, or wear, ensigns of office, weapons of offence or defence. to bear arms against.
to be engaged in hostilities with.
a1000 Beowulf 432 Secbas baron. .beorhte fretwa. a1175 Lamb. Horn. 69 Crist... ieue
us wepne for to beren. c1400 MANDEViLL vi. 64 Thei beren but o Scheld and o Spere.
?1568 G. FERRERS in Arb. GarnerIV. 179 Apt to bear arms. 1609 SKENE Reg. Maj. 60 He
bure armes, and made weir against the King. 1769 ROBERTSON Chas. V, III. XI. 316 An
ample.., pardon to all who had born arms against him. 1862 STANLEY Jew. Ch. (1877) I.
v. 94 The staff like that still borne by Arab chiefs.
Id. It is not immaterial to note that both the Seventeenth and Eighteenth Century illustrations
of bearing arms cited are unambiguously military in character.
39 Paul Brest, The Misconceived Quest for Original Understanding,60 B.U. L. REV. 204,
206 (1980).
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ity. The original meaning they claim to revere is abandoned, and
Scripture and Spirit succumb to obedient worship of ancestral words
uttered by men the originalists did not know and have not studied.
CONCLUSION

For the process theorists, judges were meant to stick to what they
were good at most of the time, which is to say judging particular controversies under existing law as opposed to legislating proposed resolutions of broader problems by making new law. In Carolene
Products Footnote 4, then Justice Stone described three classes of
exceptions to this general rule, in which judicial intervention was warranted to make or undo legislatively determined policy to uphold
larger constitutional values. 41 Chief Justice Stone had in mind situations involving legislative violations of express constitutional prohibitions, cases in which the normal channels of democratic redress
through the legislature had malfunctioned or been blocked off, and
matters adversely impacting discreet and insular minorities who could
not hope for remedies through the same majoritarian process that had
41
embraced oppressive policies in the first place.
For thirty years, at least, process theory was ascendant in the
Supreme Court, and process theory and the three Carolene Footnote 4
exceptions explain much of the Court's post-War jurisprudence on
civil rights, desegregation, criminal procedure, and voting. But beginning in the 1970s, originalist critics of the Warren and early Burger
Courts mounted a counter-offensive. For Judge Bork, Justice Scalia,
and Edwin Meese, process theory was an excuse for judicial subjectivity. Allowing judges to occasionally violate the norm against judicial
legislation impermissibly introduced judges' personal preferences into
the judicial process resulting in usurpation of the lawmaking function.
In essence, the originalists argued judges should stick to what they
were good at-judging controversies under the law-not just most of
the time, but all of the time. While constitutional text might warrant
occasional judicial invalidation of legislation, it could never authorize
active lawmaking by unelected judges. Originalism's assertion of
legitimacy by virtue of neutrality built on compact theories of the
Constitution to argue that that the Court could validly undo the acts
40 United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).
41 See id.; JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY
REVIEw, 75-76 (1980).
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of a democratic majority only when those acts were prohibited in the
fundamental law originally ratified by the higher authority of a constitutional supermajority.
Other auxiliary claims are not always stated but require assertion
and resolution to complete the orginialists' argument and cement their
method's alleged legitimacy. Any given orginalist must decide what
aspect of original meaning tests her claim to be in harmony with the
constitutional design as it existed when the language at issue became
part of the constitutional compact to which she claims fidelity. Is it
the original intent of the Framers? But the Framers did not all share
the same understanding of contested text. Debates dragged on over
four months at the Constitutional Convention in the summer of 1787,
and the Bill of Rights occupied the First Congress for more than three
months in the summer of 1789. Had the members been in harmony,
they surely would have spared themselves these long weeks of disputation. Respecting the Bill of Rights and all other contested provisions of our constitutional text (and that would be all the provisions
that matter, and nearly all the provisions we have), some who participated in the framing process wished to scuttle, others to modify, still
others to water down, others still to pass as is in expectation the language would ratchet itself up over time. The search for unified understanding among the drafters will very likely prove futile (or
delusional). Perhaps then, it is not the collective or individual intention of the legislators who created the text, but the understanding of
the ratifiers who gave the text life, that should guide the modern interpreter. And yet the national polity has never been any less fissured
than national or state representative assemblies.
Adherents of the original public meaning school of plain meaning
textualism maintain there is a way out of this conundrum, asserting
the subjective understanding of several tens of thousands of ratifiers
need not concern us, because we can safely recreate their understanding by objective consultation with dictionaries of the times. Note we
are by now several steps removed from the comparatively straightforward argument that a modern legislature (say one consisting of the
elected representatives of the 300,000,000 individuals making up the
national population) must yield to the voices of a majority in each of
the nine states required for ratification under Article VII in 1787-89
when fewer than a half million persons-all of them long since deadwere entitled to vote. We have added assumptions that those barely
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half million or so permitted to participate in 1787-89 all shared exactly
the understanding of the originalist jurist in our time, or that the
understanding two hundred years ago does not matter, since it, or
something just as useful, can be surmised from a straightforward consultation with a dictionary written by Johnson or Webster (one a hidebound Tory, the other a fanatical High Federalist). Either way, the
claim that a supermajority of the late Eighteenth Century trumps the
majority of today is not unmediated or direct. It may not be nonsense,
but whatever it is, it stands on stilts, and very big ones at that. We are
left with the assertion that only one reading matters, and it is the one
original public meaning adherents offer up for our consumption. It is,
they proudly avow in attestation of its principled neutrality, a meaning
unburdened by context or history, a meaning that follows mechanically form consulting with dictionaries. That this proffered meaningdivorced as it purports to be from the nuanced history that gave it
life-has some title based on super-majoritarian democracy is anything but self-evident.
In my view, just as Justice Scalia and company flatter themselves
respecting their ability to divine unambiguous historical truth from
mystic s6ances with the spirits of 1787, so Barnett and partners significantly overestimate their skill at deriving unambiguous meaning of
text by casual perusal of lexicographers' entries for individual terms in
dictionaries. To the limited extent that historical truth and historical
meaning is ascertainable, much work is required to acquire sufficient
perspective to discern the probable and plausible from the facile and
fallacious. The originalists' jurisprudential oeuvre gives no reason to
believe that they (John Manning, Geoffrey Rosen, and some few
others excepted) have laid the perspectival foundations to support
their bold and confident historical and linguistic assertions. For the
reasons detailed above, this very much holds for Judge Silberman's
mistake-ridden efforts in Parker. Perhaps Judge Bork, Justice Scalia,
Justice Thomas, or Judge Silberman possess special gifts that particularly suit them to performing the legislative function, and perhaps, in a
common law culture in which constitutional law has always developed
at least in part in a common law way,4 2 these gifts make them fit candi42 See generally Thomas Grey, Do We Have an Unwritten Constitution?, 27 STAN. L. REV.
703 (1975); Henry Monaghan, Stare Decisis and ConstitutionalAdjudication, 88 COLuM. L. REV.
723 (1988); David Strauss, Common Law ConstitutionalInterpretation, 63 U. CHI. L. REV. 877
(1996).
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dates to "legislate from the bench." There is however absolutely no
evidence to support the proposition that any of them has arrived at a
sufficiently accurate understanding of late Eighteenth Century American constitutional history to be able to read "neutrally" and without
recourse to other internal or external values the original meaning of
the Second Amendment. It is past time for judges and jurists with
political agendas (something they share in common with most of
humanity) and marginal senses of historical literacy to abandon disingenuous claims of principled neutrality based on little more than glib
assumptions that the Framers, ratifiers and dictionary writers of the
1780s and 1790s must have harbored political sensibilities similar to
their own. There is in fact nothing neutral about this self-indulgent
leap of faith. When judges say we are faithful to our ancestors
because they looked like us, they do not engage in self-abnegation.
When jurists imagine that these ancestors made constitutional laws
that look like laws we would wish to have, they compound their error.
And when they imagine into being a judicial duty to enforce those
imagined laws, they are making law, with no more democratic legitimacy, and a great deal less candor, than the process theorists during
the days of Chief Justices Harlan Stone and Earl Warren.

