WHAT ARMS?
A

TEXTUALIST'S VIEW OF THE SECOND AMENDMENT

by Richard A. Allen*

INTRODUCTION

After receiving little attention for most of its history, in the last
couple of decades the Second Amendment has become the subject of
a vigorous debate over whether or not it guarantees to individuals a
right to bear arms. The debate is an interesting one, and there are
reasonable arguments on both sides, but I respectfully suggest that it
has focused on the wrong part of the amendment. It has largely
ignored an equally important question presented by the Second
Amendment: what "arms" does it guarantee the people's right to
bear? Stinger missiles? Bazookas? Fifty-caliber machine guns capable of bringing down airliners carrying hundreds of people? Analysis
of that question from a "textualist/originalist" point of view will lead
to a perhaps surprisingly narrow view of the Second Amendment's
scope.
I.

THE CURRENT DEBATE

The Second Amendment provides that "[a] well regulated Militia,
being necessary to the security of a free State, the right of the people
to keep and bear Arms, shall not be infringed." 1
Until fairly recently, most court decisions and scholars were of
the view that the Second Amendment does not guarantee a personal
right to bear arms to individuals, but establishes only a collective right,
a right on the part of the states, to maintain well-regulated militias.2
* Richard A. Allen is a partner in the Washington, D.C. law firm Zuckert, Scoutt &
Rasenberger and is an adjunct professor of law at the George Mason School of Law. He was
formerly General Counsel of the Interstate Commerce Commission and an Assistant to the
Solicitor General of the United States.
1 U.S. CONST. amend. II.
2 See, e.g., Silveira v. Lockyer, 312 F.3d 1052 (9th Cir. 2002); Gillespie v. City of Indianapolis, 185 F.3d 693 (7th Cir. 1999); United States v. Wright, 117 F.3d 1265 (11th Cir. 1997); Love v.
Pepersack, 47 F.3d 120 (4th Cir. 1995); United States v. Hale, 978 F.2d 1016 (8th Cir. 1992);
Thomas v. Members of City Council of Portland, 730 F.2d 41 (1st Cir. 1984); Michael A. Bellisiles, The Second Amendment in Action, 76 CHI.-KENT L. REV. 61 (2000) (arguing that a histor-
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Some courts and scholars endorsed a somewhat different but related
view of the Second Amendment, sometimes referred to as the
"sophisticated collective rights model." 3 This model holds that the
Second Amendment guarantees to individuals the right to "bear"
arms only while functioning as members of well-regulated state militias and to "keep" arms only if the state or federal government failed
to provide them.4 Proponents of both views relied mainly on the first
clause of the Second Amendment, and they drew support for their
positions from the United States Supreme Court's most recent decision addressing the question, its 1939 opinion in United States v.
Miller.' In that case, the Court upheld Miller's indictment for possessing a sawed-off shotgun in violation of a federal statute, and it rejected
his claim that any conviction would violate his rights under the Second
Amendment.6 After a brief discussion of the Second Amendment and
its purpose, the Court concluded that the Second Amendment did not
confer a right to possess a sawed-off shotgun because there was no
evidence showing that such a weapon "at this time has some reasonable relationship to the preservation or efficiency of a well regulated
militia." 7
Starting in the early 1980s, a body of scholarly literature has
grown disputing this view and arguing that the text and history of the
Second Amendment support the proposition that the amendment
does establish a personal, individual right to bear arms unconnected to
ical analysis of the Second Amendment reveals that the framers never envisioned an individual
right to gun ownership); Carl T. Bogus, The Hidden History of the Second Amendment, 31 U.C.
DAvis L. REV. 309, 316-17 (1998); Paul Finkelman, "A Well-Regulated Militia:" The Second
Amendment in HistoricalPerspective, 76 CHI.-KENT L. REV. 195, 208 (2000) (concluding that the
rejection of the Pennsylvania minority's proposition for the individual right to bear arms at the
Constitutional Convention shows a definitive "framer's intent" for the Second Amendment).
3 See United States v. Parker, 362 F.3d 1279, 1284 (10th Cir. 2004).
4 See, e.g., United States v. Rybar, 103 F.3d 273, 286 (3d Cir. 1996); United States v. Oakes,
564 F.2d 384, 387 (10th Cir. 1977); Cases v. United States, 131 F.2d 916, 923 (1st Cir. 1942);
Robert J. Cottrol & Raymond T. Diamond, The Fifth Auxiliary Right, 104 YALE L.J. 995, 100001 (1995); Kenneth Lasson, Blunderbuss Scholarship: Perverting the Original Intent and Plain
Meaning of the Second Amendment, 32 U. BALT. L. REV. 127, 141-42 (2003); H. Richard Uviller
& William G. Merkel, The Second Amendment in Context: The Case of the Vanishing Predicate,
76 CH.-KENT L. REv. 403 (2000) (recognizing this common interpretation, but arguing that the
decreased prevalence of militias has rendered former interpretations of the Second Amendment
outdated).
5 United States v. Miller, 307 U.S. 174 (1939).
6 Id. at 182-83.
7

Id. at 178.
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state militias.8 The essential argument of this "individual rights"
school is that the first clause of the amendment merely recites the
purpose of the right that the second, independent, clause unequivocally guarantees to "the people," but the first clause does not qualify
that right or confine it only to the people collectively or to their
States. 9 Several prominent jurists, most notably Justices Thomas and
Scalia, have commented in favorable terms on the "individual rights"
literature.1 °
The "individual rights" view has now been endorsed by two federal courts of appeals: in 2001, by a three-judge panel of the United
States Court of Appeals for the Fifth Circuit in United States v. Emerson,1 1 and in 2007, by a three-judge panel of the District of Columbia
Circuit in Parker v. District of Columbia.12 Both courts' decisions,
however, also held that the individual right to bear arms is subject to
"reasonable restrictions."13 The Fifth Circuit in Emerson, described
these as "limited, narrowly tailored specific exceptions or restrictions
for particular cases that are reasonable and not inconsistent with the
right of Americans generally to individually keep and bear their private arms as historically understood in this country."14 The court went
on to uphold Emerson's conviction for possessing a pistol in violation
of a federal firearms statute because the court found the statute to be
a reasonable restriction on Emerson's Second Amendment rights
under the circumstances of the case.15 In Parker, however, the D.C.
8 See, e.g., Don B. Kates, Jr., Handgun Prohibitionand the OriginalMeaning of the Second
Amendment, 82 MICH. L. REV. 204 (1983); Sanford Levinson, The EmbarrassingSecond Amend-

ment, 99 YALE L.J. 637 (1989); Nelson Lund, The Past and Future of the Individual's Right to
Arms, 31 GA. L. REV. 1 (1996); Robert E. Shalhope, The Ideological Origins of the Second

Amendment, 69 J. AM. HIST. 599 (1982); William Van Alstyne, The Second Amendment and the
Personal Right to Arms, 43

DUKE

L.J. 1236 (1994).

9 See Shalhope, supra note 8, at 610 (citing EDWARD DUMBAULD, THE BILL OF RIGHTS:
AND WHAT IT MEANS TODAY

207 (1957)).

10 ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW

136-37 n.13 (1997); Printz v. United States, 521 U.S. 898, 938 n.2 (1997) (Thomas, J., concurring).
11 United States v. Emerson, 270 F.3d 203, 260 (5th Cir. 2001).
12 Parker v. District of Columbia, 478 F.3d 370, 395 (D.C. Cir. 2007).
13 Emerson, 270 F.3d at 261; Parker, 478 F.3d at 399.
14 Emerson, 270 F.3d at 261.
15 In its brief successfully opposing Emerson's petition for Supreme Court review, the
United States abandoned the collective rights position it had urged before the district court and
court of appeals and stated its view that the Second Amendment does guarantee individuals the
right to bear arms unrelated to militia operations, but that the right is subject to "reasonable
regulation." Brief for the United States in Opposition, United States v. Emerson, 536 U.S. 907
(2002) (No. 01-8780).
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Circuit Court of Appeals held that the District of Columbia ban on
the possession and carrying of all handguns was not a reasonable
restriction and was therefore unconstitutional.16 The District of
Columbia has petitioned the Supreme Court for review of this
decision.1 7
Without attempting a close analysis of the competing arguments
in this debate, it does seem to this writer that the "individual rights"
proponents have the better of the argument, at least from the text of
the Second Amendment, its history, and evident purpose, despite the
weight of precedent to the contrary. s
II.

FURTHER QUESTIONS RAISED BY THE INDIVIDUAL RIGHTS
POSITION

If the United States Supreme Court ever adopts the view that the
Second Amendment does guarantee an individually enforceable right,
the courts will then have to decide two questions: (1) what restrictions, if any, may validly be placed upon Second Amendment rights;
and (2) what "arms" does the amendment protect against federal
infringement?1 9

16 Parker, 478 F.3d at 400.
17 Petition for Writ of Certiorari, District of Columbia v. Heller, 2007 WL 2571686 (U.S.)
(No. 07-290).
18 The Fifth Circuit's Emerson opinion sets out the individual rights argument and discusses
the pertinent history persuasively and at length. The Ninth Circuit rejected the Fifth Circuit's
Emerson analysis in Silviera, upholding a California law prohibiting the manufacture and requiring permits for the possession of assault weapons against a Second Amendment challenge.
Silviera v. Lockyer, 312 F.3d 1052 (9th Cir. 2002).
19 It should be noted that the Supreme Court has held that the Second Amendment applies
only to the federal government and does not restrict state gun control measures. Presser v.
Illinois, 116 U.S. 252, 265 (1886); United States v. Cruikshank, 92 U.S. 542, 553 (1875). See also
SCALIA, supra note 10, at 137 n.13 ("Of course, properly understood, [the Second Amendment]
is no limitation on arms control by the States."). Although some scholars and judges have
argued that those decisions are outdated and inconsistent with subsequent decisions incorporating most of the provisions of the Bill of Rights into the Due Process Clause of the Fourteenth
Amendment, they have not been overruled and have been followed and applied by all federal
circuits. See Bach v. Pataki, 408 F.3d 75, 84-86 (2d Cir. 2005) (citing Quilici v. Vill. of Morton
Grove, 695 F.2d 261 (7th Cir. 1982)). See also Silviera, 312 F.3d at 1067 n.17 (a panel of the
Ninth Circuit opined that "Cruikshank and Presser rest on a principle that is now thoroughly
discredited," but it acknowledged that an earlier Ninth Circuit decision had applied it (Fresno
Rifle and Pistol Club v. Van de Kamp, 965 F.2d 723 (9th Cir. 1992)) and found it unnecessary to
reach the issue).
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III.

WHAT ARMS?
ARE "REASONABLE RESTRICTIONS" WORKABLE IN THE
SECOND AMENDMENT CONTEXT?

As noted, the courts in both Emerson and Parker stated that that
any individual right to keep and bear arms would be subject to "reasonable restrictions". 20 Both courts observed that even constitutional
rights as fundamental as free speech have always been held to be subject to reasonable restrictions, such as laws regulating the time, place,
and manner of speech, and laws prohibiting libel and obscenity.2'
However, there are unique difficulties in applying the "reasonable
restriction" principle to Second Amendment rights. In Parker, the
court sensibly held that such restrictions may not "impair the core
conduct upon which the right was premised. ' 22 In the case of other
constitutional rights, however, most reasonable people can agree on
what restrictions can be imposed without impairing the "core conduct" that the constitutional provision was adopted to guarantee. In
the case of the First Amendment, for example, the protected core conduct is communication on public issues,2 3 which most people would
agree is not impaired by laws prohibiting libel and obscenity.
In the case of Second Amendment, however, reasonable people
are sharply divided on the very reasonableness of the core conduct
itself and its threat to public safety. Many reasonable people believe
that it is reasonable to limit possession of firearms to law enforcement
and military personnel; to ban altogether certain types of weapons,
such as handguns and assault rifles; and to impose licensing or other
requirements that would strictly limit firearm possession by the general public. For example, the District of Columbia argued that banning handguns but allowing other kinds of weapons would not
unreasonably impair the core conduct protected by the Second
Amendment. 24 However, two of the three judges in Parker found this
argument to be "frivolous. '' 25 Accordingly, trying to reach a consensus on what restrictions are reasonable without impairing the Amendment's "core conduct" is likely to be extremely difficult, if not
impossible, and application of a "reasonable restriction" exception to
20 United States v. Emerson, 270 F.3d 203, 273 (5th Cir. 2001); Parker, 478 F.3d at 399.
21 Emerson, 270 F.3d at 227, n.21 (citing Robertson v. Baldwin, 165 U.S. 275 (1897));
Parker, 478 F.3d at 399 (citing Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989)).
22 Parker, 478 F.3d at 399.
23 Frisby v. Schultz, 487 U.S. 474, 479 (1988).
24 Parker, 478 F.3d at 400.
25 Id.
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Second Amendment rights is likely to come down to the personal
predilections of judges. Also, restrictions that some judges would find
reasonable could come close to swallowing up the right altogether.
This difficulty can be largely obviated, by focusing on, and properly analyzing, the second question: what "arms" does the Second
Amendment establish a right to keep and bear? Somewhat surprisingly, that question has been largely ignored in the scholarly literature
and in the more recent judicial decisions, although it may, in fact, have
been the principal ground for the U.S. Supreme Court's rather opaque
opinion in Miller, which held, without much explanation, that the
Amendment established no right to possess sawed-off shotguns.26
In turning to that question, it is appropriate first to discuss the
appropriate framework for addressing it.
IV.

MODES OF CONSTITUTIONAL INTERPRETATION

Overlapping the debate about the Second Amendment has been
a much more fundamental debate about the proper principles for
interpreting the Constitution. This debate has frequently been characterized, especially in the popular media, as one among "originalists,"
' 27
"textualists," and proponents of a "living Constitution."
Actually, despite the volume and heat of the words that have
been expended on this debate, it is unclear whether there is really
much disagreement among most scholars and jurists on certain basic
principles. For example, it is generally agreed that the proper function
of judges in interpreting constitutional and statutory provisions is to
give effect, as much as possible, to the "intent" of the drafters (commonly referred to as the Framers in the case of the Constitution). If
judges were not bound to give effect to the Framers' intent and were
free simply to interpret provisions in accordance with their own views
of what the provision ought to mean, most people recognize that
judges would not be acting as interpreters of the Constitution but as
makers of the Constitution, i.e., as constitutional lawmakers. As Justice Scalia and others have often noted, for unelected judges to

United States v. Miller, 307 U.S. 174, 178 (1939).
See generally Stanley Fish, How Scalia is Wrong, N.Y.
blogs.nytimes.com/2006/04/1 1/how-scalia-is-wrong/.
26
27

TIMES,

April 11, 2006, http://fish.
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assume a constitutional lawmaking role would be wholly at odds with
28

the essence of a constitution in a democracy.
Few, if any, serious scholars and jurists dispute these basic princi29
ples. The major disagreements among scholars and judges on the
proper approach to constitutional interpretation concern, first, what
we should mean by "intent," and, second, what weight we should give
to various categories of evidence or indicia of intent (i.e., the text, the

legislative history, the writings of contemporaries, etc.) in trying to

discern what that intent was.30
One school of thought on these issues has been labeled "textualism." Justice Scalia champions this doctrine in his 1997 book A Matter
of Interpretation: Federal Courts and the Law, and I shall take the
views he states there as representative of this school.3 1 A textualist
relies primarily on the words of a statute or constitution and what they
objectively mean, and gives little or no weight to evidence regarding

the subjective expectations or desires of the legislators or Framers.
Textualists believe that subjective expectations or desires of legislators
or Framers about how enactments will be interpreted that are not
reflected in the actual language they adopted are not equivalent to the
legislative intent that an interpreter of legal documents should strive
to effectuate.3 2 Furthermore, evidence of the subjective expectations
or desires of some legislators or Framers that is not reflected in the
H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE
143-46 (Free Press 1990); SCALIA, supra note 10, at 38-40; Henry Monaghan, Our Perfect
Constitution, 56 N.Y.U.L. Rev. 353, 375-76 (1981).
29 Although Justice Scalia has argued that the theory has become "dominant" that judges
should be free to interpret the Constitution without regard to the Framers' intent and in accordance with their own views about the needs and values of modern society, Professor Ronald
Dworkin, a well-known scholar on issues of constitutional interpretation, has observed in
response: "I know of no prominent contemporary judge or scholar who holds anything like [such
a theory.]" See SCALIA, supra note 10, at 38-39, 122.
30 See SCALIA, supra note 10, at 38.
31 A Matter of Interpretation includes commentary on Scalia's views by Professors Laurence
Tribe, Ronald Dworkin, and others. SCALIA, supra note 10. There is a large body of literature
on this subject, and some might reasonably take issue with the proposition that all of Scalia's
views are representative of most writers who regard themselves as textualists. They are close
enough, however, to serve as a useful surrogate for present purposes.
32 A useful example posited by Professor Dworkin provides a good illustration of the difference between intent reflected in the text and the subjective expectations or desires of the
drafters regarding future interpretation. If the owner of a company instructs his manager to hire
"the most qualified candidate," what the owner "intends" is for the manager to exercise his
judgment as to who the most qualified candidate is. This is true even if it is the owner's desire
and expectation, when he gives the instruction, that the manager will find the owner's son to be
the most qualified. In that case, the manager's hiring a candidate other than the son might be
28 ROBERT

LAW
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text is inherently unreliable evidence of what most of them intended
by the words they enacted.33

If one accepts the general principle that the proper objective in
interpreting statutes and constitutional provisions is to carry out the
intent of the enactors, then one must necessarily be referring to their
"original" intent, because that is the only intent they had. The real
question, in most cases, is: what was that original intent? One can
accept the proposition, as I do, that the only relevant intent is the
enactors' original intent, as well as the proposition that the text should
be the interpreter's primary guide, while at the same time accepting
that, in most cases, the text should be interpreted in light of the circumstances and values of the interpreter's time. In other words, it is
entirely possible to be a textualist, an originalist and a proponent of a

"living constitution" at the same time. Indeed, I submit that most
judicial decisions, including many penned or joined by Justice Scalia,
reflect that view.34

For example, when the Framers phrased constitutional provisions
in broad and general terms, like the Fourth Amendment's proscrip-

tion of "unreasonable" searches and seizures, it seems obvious to me
that it was their intent-and necessarily their "original" intent-that
future interpreters of the Fourth Amendment would construe the
term "unreasonable" in light of the circumstances of the interpreters'

time, not in light of the circumstances of the late Eighteenth Century.
Otherwise, they would have given future generations no way to assess

the constitutional validity of such things as airport searches or wiretaps, which employ modern technologies, and are responsive to public
threats not imagined by the Framers. 31 The same is true, in my opin-

ion, of other constitutional phrases, such as the Eighth Amendment's
contrary to the owner's desire and expectation, but it would not be contrary to the intent of the
instruction. SCALIA, supra note 10, at 116-17 (Dworkin Comments).
33 As Justice Holmes is reputed to have said, "I don't care what their intention was. I only
want to know what the words mean." Felix Frankfurter, Some Reflections on the Reading of
Statutes, 47 COLUM. L. REv. 527, 538 (1947). Unfortunately, real life is rarely so simple. Many
cases make it difficult to be a pure textualist and to reject all non-textual evidence of intent
because the text itself is not always clear, and reasonable people may differ as to its meaning and
intended application. When, in such cases, non-textual evidence is probative of the intent of at
least some of the Framers, it is difficult not to give it some weight.
34 See, e.g., cases cited in notes 41-43, infra.
35 As the Court said in Steagald, "the [Fourth] Amendment's prohibition against 'unreasonable searches and seizures' must be interpreted in 'light of contemporary norms and conditions."' Steagald v. United States, 451 U.S. 204, 218 n.10 (1982) (quoting Payton v. New York,
445 U.S. 573, 592 n.33 (1980)).
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proscription of "cruel and unusual punishment." In construing that
clause today, it should be irrelevant, even to an originalist, whether
the Framers subjectively believed capital punishment, flogging, or any
other specific kind of punishment was cruel and unusual or intended
to ban it.
Does this view, then, give judges, when interpreting the Constitution's general terms, carte blanche effectively to rewrite the Constitution using their own views of morality and social policy as their sole
guide? Not if one is a textualist. To a textualist, interpreters of legal
documents should be constrained, first, by the range of meanings that
the words of the text reasonably permit, and, second, by the general
purpose of the provision that can be reasonably inferred from the text.
As Justice Scalia comments: "[W]hile the good textualist is not a literalist, neither is he a nihilist. Words do have a limited range of meaning, and no interpretation that goes beyond that range is
permissible."3 6
A good textualist is not a literalist when literalism would conflict
with the evident general purpose of the text. For example, even Justice Scalia agrees that the First Amendment's guarantee of freedom of
"speech" and "the press" applies to new technologies that did not
exist when the First Amendment was adopted, such as films, television, and soundtracks, which may not literally be "speech" or
"press."3 7 Because the evident general purpose of the Fourth Amendment was to protect communication, particularly political communication, Justice Scalia also joined the United States Supreme Court's
majority in striking down a law punishing flag burning, even though
flag burning was not literally speech or press.38
An important corollary of a "textualist/originalist" approach to
interpretation is that, when the meaning of words used in the text
changes over time, what controls is the original meaning, not the new
meaning. In other words, what is relevant is what the words of the
36 SCALIA, supra note 10, at 24. Among other questions presented by this view is the contentious question of whether the text of the Due Process Clause of the Fifth and Fourteenth
Amendments can reasonably support the inference of substantive rights not specifically guaranteed elsewhere in the Constitution. Such rights include the right to: teach German, attend private school, purchase contraceptives, terminate pregnancies and engage in consensual sodomy.
That question is beyond the scope of this paper.
37 SCALIA, supra note 10, at 45.
38 Texas v. Johnson, 491 U.S. 397 (1989).
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text would have meant to a reasonable person at the time the text was
enacted.
Most United States Supreme Court decisions interpreting statutes
and the Constitution reflect these general "textualist" and "originalist" principles whether or not they classify them that way.3 9 Many
opinions rely on the text of constitutional provisions as the starting
point and principal guide to interpretation, 40 and many opinions go to
great lengths to demonstrate what the original intent of the Framers
was with respect to particular provisions.4 1 Yet the Court has also had
no difficulty in applying constitutional guarantees of speech and press,
protections against unreasonable searches and seizures, and many
other provisions, to technologies and conditions that did not exist and
were not imagined when the provisions were adopted.4 2
The question now to be considered is how these principles apply
in interpreting the term "arms" in the Second Amendment. For the
reasons to be discussed, I believe the Second Amendment presents a
special case among constitutional provisions and a consideration of its
text and its evident general purpose supports a narrow, rather than a
broad, view of its scope.
V.

A

TEXTUALIST APPROACH TO THE SECOND AMENDMENT

If the Supreme Court finds that the Second Amendment guarantees an individual right to keep and bear arms, it will sooner or later
have to address the meaning of the term "arms." The Court will have
to decide the constitutionality of legislative bans on such fearsome
weapons as stinger missiles, rocket propelled grenades, and assault
rifles. It will have to decide whether those weapons fall within the
39 Whether all of Justice Scalia's opinions reflect them is debatable. Although Justice
Scalia often purports to reject legislative history as a guide to interpretation in both the constitutional and statutory context, many of his opinions, particularly on constitutional issues, rely
heavily on non-textual indicia of meaning, such as the writings of the Framers and other prominent statesmen of the day. See, e.g., McCreary County v. Am. Civil Liberties Union of Ky., 545
U.S. 844, 886-88 (2005); (Scalia, J., dissenting). Although Justice Scalia has argued that these
writings are evidence of the meaning of the text rather than of the subjective intent of the Framers, it is hard to perceive a meaningful difference. SCALIA, supra note 10, at 38.
40 See, e.g., Rogers v. Tennessee, 532 U.S. 451, 456, 460 (2001); McNeil v. Wisconsin, 501
U.S. 171, 175-76 (1991); Coy v. Iowa, 487 U.S. 1012, 1016 (1988).
41 See, e.g., United States v. Balsys, 524 U.S. 666, 684-88 (1998); Seminole Tribe of Fla. v.
Florida, 517 U.S. 44, 68-70 (1996); Seminole Tribe, 517 U.S. at 130-68 (Souter, J., dissenting);
Browning-Ferris Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257 (1989).
42 See, e.g., Kyllo v. United States, 533 U.S. 27 (2001); Joseph Burstyn, Inc. v. Wilson, 343
U.S. 495, 501 (1952).
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meaning of "arms" as used in the Second Amendment, and if the
Court decides that they do not, it will have to specify the criteria for
defining the term.
As noted, the question has received little scholarly or judicial
attention. As stated earlier, in United States v. Miller, the Supreme
Court upheld Miller's indictment for possession of a sawed-off shotgun.4 3 Although many court decisions and scholars read Miller as
being based on a collective-right-not-individual-right view of the Second Amendment, the Emerson and Parker opinions make a persuasive case that this was not the basis for the Court's decision. These
two decisions suggest that Miller was instead based on the Court's
conclusion that sawed-off shotguns, which the statute in question specifically prohibited, were not "arms" within the meaning of the Second Amendment because they have no utility for well-regulated
militias.
In Miller, the U.S. Supreme Court found that:
In the absence of any evidence tending to show that possession or use
of a 'shotgun having a barrel of less than eighteen inches in length' at
this time has some reasonable relationship to the preservation or efficiency of a well-regulated militia, we cannot say that the Second
Amendment guarantees the right to keep and bear such an instrument.
Certainly it is not within judicial notice that this weapon is any part of
the ordinary military equipment or that its use could contribute to the
common defense. Aymette v. State of Tennessee, 2 Humph. 154, 158
[Tenn. 1840]. 44
The Court noted elsewhere in its opinion that members of militias,
when called to service "were expected to appear bearing arms supplied by themselves and of the kind in common use at the time. 45 Relying on Miller, the Seventh Circuit Court of Appeals has ruled, in
Quilici v. Village of Morton Grove, that the Second Amendment does
not provide any right to possess handguns because "we do not consider individually owned handguns to be military weapons. "46 For the
same reasons, two pre-Miller cases, both cited in Miller, ruled or
stated in dicta that the Second Amendment does not apply to bowie
43
44
45
46

United States v. Miller, 307 U.S. 174 (1939).
Id. at 178 (emphasis added).
Id. at 179 (emphasis added).
Quilici v. Vill. of Morton Grove, 695 F.2d 261, 270, 270 n.8 (7th Cir. 1982).
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knives 47 or concealed weapons.4 8 Presumably the same reasoning
would exclude brass knuckles, blackjacks, derringers, switchblades
and the like, from the scope of the Second Amendment.
Perhaps the fullest judicial discussion of the meaning of "arms" is
in the Parker decision. Parker referred to "arms" as "an open-ended
term that appears but once in the Constitution and Bill of Rights."49
Significantly, the court also commented: "The term 'Arms' was quite
indefinite, but it would have been peculiar, to say the least, if it were
designed to ensure that people had an individual right to keep weapons capable of mass-destruction-e.g. canons."5 Although not citing
the Seventh Circuit's contrary decision in Quilici, the Parker court
concluded that the modern handgun is covered by the Second
Amendment because it is "a lineal descendent of that founding-era
weapon, and it passes the Miller standards" because it is in "common
use" today.51 The court went on to reject the suggestion "by some that
only colonial-era firearms (e.g., single-shot pistols) are covered by the
Second Amendment" with the following statement:
But just as the First Amendment free speech clause covers modern
communications devices unknown to the founding generation, e.g.,
radio and television, and the Fourth Amendment protects telephonic
conversations from a 'search,' the Second Amendment protects the
52
possession of the modern day equivalents of the colonial pistol.
Contrary to the Parker court's assumption, however, the Second
Amendment is fundamentally different, for interpretative purposes,
from other constitutional provisions that have been applied to changing technologies, as that court itself implicitly acknowledged when it
stated (without discussing why) that the Second Amendment would
not encompass "weapons capable of mass destruction-e.g.,
canons." 53 With other constitutional terms, like "speech," "press," or
"search," it is entirely reasonable to conclude that the Framers, in
47 Aymette v. State, 2 Hum. 154, 158 (Tenn. 1840).
48 Robertson v. Baldwin, 165 U.S. 275, 281-82 (1897) ("[T]he right of the people to keep
and bear arms (article 2) is not infringed by laws prohibiting the carrying of concealed
weapons ...").
49 United States v. Parker, 478 F.3d 370, 390 (D.C. Cir. 2007).
50 Id. at 394.
51 Id. at 398.
52 Id.
53 Id. at 394.
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using those terms, would have intended them to encompass modern
forms of communication and searching, and that such inclusion is fully
consistent with the purpose and intent of the constitutional provisions
at issue. In the case of the Second Amendment, however, it is not
reasonable to conclude that the Framers used and understood the
term "arms" with the purpose and intent that it would encompass all
the fearsome weapons that modern technology enables individuals to
wield today, like Stinger missiles, rocket propelled grenades, .50-caliber machine guns and the like. Those are all "weapons of mass
destruction" considerably more destructive than Eighteenth Century
canons, and it would be unreasonable (or "peculiar", to use Parker's
softer term) to assume that, had they imagined such weapons, they
would have wanted to guarantee individuals a right to possess them.
There is no evidence, of course, that any of the Framers considered such possibilities. In fact, it is almost certain that they did not.
In cases in which the Framers had no specific intent about how a provision would apply to a given situation (for example, to future technologies unknown to them), present-day constitutional interpreters
have to engage in a hypothetical inquiry: What would the Framers
have intended in such a case? That inquiry requires a consideration
not only of the basic purpose of the provision but also, necessarily, a
conjecture about what reasonable people would have intended in that
situation. 4 In the case of the Second Amendment, it is simply not
plausible to conclude, that if they had imagined Stinger missiles,
rocket propelled grenades and .50-caliber machine guns, reasonable
Framers would have wanted that Amendment to apply to them. A
few of them might have, just as there are a few extreme gun enthusiasts who believe people should have the right to possess such weapons
today. But the most reasonable surmise is that most of the Framers
would not, and that they would not have adopted the Second Amendment, at least in the form they did, if they had today's weaponry in
mind.
Modern weapons are so much more deadly than the "arms" the
Framers were familiar with as to amount to a difference in kind. As
54 The same sort of conjecture underlies Justice Holmes' dictum that the First Amendment
does not protect crying fire in a crowded theater. Why not, since neither the text nor legislative
history of the First Amendment addresses its application in that circumstance? The reason is
simply our conclusion that no reasonable person would have intended that amendment to protect crying fire in a crowded theater.
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Professor Rakove has noted, in discussing the sparse contemporaneous discussion of the Second Amendment:
[B]ecause eighteenth-century firearms were not nearly as threatening
or lethal as those available today, we similarly cannot expect the discussants of the late 1780s to have cast their comments about keeping
and bearing arms in the same terms that we would. Theirs was a rhetoric of public liberty, not public health; of the danger from standing
armies, not that of casual strangers, embittered family members, violent youth gangs, freeway snipers, and careless weapons keepers.
Guns were so difficult to fire in the eighteenth century that the very
idea of being accidentally killed by one was itself hard to conceive.
Indeed, anyone wanting either to murder his family or protect his
home in the eighteenth century would have been better advised (and
much more likely) to grab an axe or knife than to load, prime, and
55
discharge a firearm.
Since 1789 there have been scores of advances in weapons technology any one of which made firearms employing them vastly more
effective than their predecessors. These advances include the development of percussion caps, cartridges, breach loading weapons, multishot revolvers, repeating rifles, standardized and interchangeable
parts, semi-automatic and automatic weapons, smokeless powder, and
exploding projectiles. To apply the Second Amendment to many
modern weapons would not carry out the obvious general purpose of
the Second Amendment in the way that applying the First Amendment to television or the Fourth Amendment to wiretapping and thermal imaging would; on the contrary, it is more likely that doing so
would shock most of the Framers.

55 Jack N. Rakove, Symposium on the Second Amendment: Fresh Looks: The Second
Amendment: The Highest State of Originalism, 76 CHI.-KENT L. REV. 103, 110 (2000). Similarly,
in discussing the application of the Second Amendment today, Professor Nelson Lund observed
that: "[T]he 'arms' referred to in the Second Amendment probably included only those that a
single person could carry and operate (not artillery), and these so-called small arms were fairly
primitive in the late eighteenth century. No Stinger missiles. Not even revolvers or other rapidfire devices, let alone machineguns. Furthermore, the weapons carried by soldiers were no more
lethal or subject to abuse than those typically kept by civilians for hunting and self defense."
Nelson Lund, A Primeron the ConstitutionalRight to Keep and Bear Arms, 7 VA. INST. FOR PUB.
POL'Y 11 (June 2002). Neither of these scholars have followed these observations to the interpretative conclusions suggested here, however.
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Moreover, from a textualist's point of view, it is entirely reasonable to say that these advances in weapons technology have, in effect,
significantly changed the meaning of the term "arms" from what that
term meant in 1789 to what it means today. And from an originalist's
point of view, it is the Eighteenth Century meaning of the term that
should be controlling.
VI.

DIFFERENTIATING BETWEEN TYPES OF WEAPONS

If one accepts the proposition that the term "arms" in the Second
Amendment does not encompass at least some of the modern weapons capable of being wielded by individuals 5 6-but believes that it
does encompass some of them-then the task becomes how to differentiate the modern weapons that are encompassed in the term from
those that are not. On what basis could such a differentiation reasonably be made so that the differentiation is objective and not arbitrary?
There are two possible bases for such a differentiation. The first
would be based on an assessment of the utility of the weapon to the
mission of "a well regulated militia." The second would be based on
an assessment of the relative power and dangerousness of the weapon
compared to Eighteenth Century weapons in an effort to set out a
class of modern weapons that could be said to be "analogous" to those
contemplated by the Framers. Neither basis is satisfactory, however,
for the reasons now to be discussed.
As discussed earlier, the first basis appears, in fact, to have been
endorsed by the United States Supreme Court in the Miller case,
which held that the Second Amendment does not apply to sawed-off
shotguns, and by at least one federal court of appeals, which held it
does not apply to handguns. Miller, Quilici, and other cases excluded
certain weapons from Second Amendment coverage because those
weapons were not powerful and effective enough to be useful for militia purposes.
There is an obvious problem, however, with relying on the utility
of weapons for militia use as the criterion for determining the "arms"
covered by the Second Amendment. That criterion would grant individuals the right to possess the most destructive and dangerous of
modern weapons-a conclusion even the Parker court suggested
56 This discussion assumes that no reasonable person would contend that the term "arms"
includes weapons that cannot be wielded by an individual, like tanks, artillery pieces, and jet
fighters.
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would be "peculiar."5 7 Stinger missiles, grenade launchers, and powerful machines guns are very effective military weapons, and, in fact,
they are used by today's militia-the National Guard. It is because
they are so much more powerful and dangerous than Eighteenth Century weapons that it is not reasonable to conclude that it was within
even the general purpose of the Second Amendment to guarantee
individuals the right to possess them.
The only other possibly reasonable basis for differentiating modern weapons not covered by the term "arms" from those that are covered would be an assessment of the relative powerfulness and
dangerousness of the weapon compared to Eighteenth Century weapons in an effort to determine whether they are somehow comparable.
This is suggested by the Parker decision's conclusion that the term
"arms" does not include "weapons of mass destruction" but does
include the "lineal descendant[s]" and "modern day equivalents of the
colonial pistol."5 8
But this basis, however intuitively appealing, breaks down upon
analysis. First, it doesn't provide a non-arbitrary method for distinguishing between hunting rifles, which perhaps most people would
probably regard as covered by the Second Amendment, and more
powerful weapons, like assault rifles, which many people would put in
the category of Stinger missiles and other "obviously" not covered
weaponry. Any judicial attempt to draw a distinction between hunting rifles and assault rifles, or between, say, assault rifles and rocket
propelled grenade launchers, could find no basis either in the text of
the Second Amendment or its general purpose. Such distinctions
therefore would be essentially arbitrary and based solely on the subjective opinions of judges. 9
Second, even modern hunting rifles are so much more powerful
and effective than Eighteenth Century firearms as to be different in
kind. The same is true of less powerful modern weapons, such as
handguns. To fire his weapon, the Eighteenth Century marksman had
to first ram the charge down the barrel, then ram the ball down the
barrel, pour powder into the pan, lift the weapon to aim it, pull the
57

Parker, 478 F.3d at 394.

Id. at 394, 398.
59 See Adam Winkler, Scrutinizing the Second Amendment, 105 Mich. L.Rev. 683, 720-721
(2006), where the author observes courts have consistently upheld bans on "assault weapons"
and that critics of such bans have argued that it is arbitrary and irrational to prohibit those
weapons while not banning higher caliber hunting rifles.
58
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trigger and then wait a second ("hang fire") after the flash of the powder in the pan for the charge in the barrel to ignite, giving his target
time to duck.6" Even the most skilled musketeer could not fire more
than two rounds a minute (and riflemen even less), and damp or rainy
weather made performance extremely unreliable. 6 Even in dry
weather, a squad of ten men armed with modern hunting rifles would
have been more than a match for a company of 100 men-at-arms with
Eighteenth Century weapons.62
Third, any interpretation of the term "arms" that would have it
encompass modern hunting rifles but not more powerful weapons like
assault rifles would do little to further the obvious purpose of the Second Amendment-to ensure the citizenry an effective means of
resisting an oppressive federal government-because hunting rifles,
although vastly more effective than Eighteenth Century weapons, are
vastly less effective than the weapons used by today's federal military
and would be very ineffective in resisting federal military power.
Accordingly, if one starts from the premise that the term "arms"
in the Second Amendment does not apply to at least some modern
weapons that can be wielded by an individual, the only basis for distinguishing between firearms that are and are not covered by the Second
Amendment that is both objective and also consistent with the text
and original understanding of the amendment would be the type of
firearms that were actually available in 1789-namely, single-shot
muzzle loading firearms using black powder.63
One might reasonably object, of course, that any such conclusion
would thwart the principal purpose of the Second Amendment: giving
the citizenry an effective means of armed resistance to an oppressive
central government. That is true; it would, and it is undeniably anomalous to conclude that, given its purpose, the Amendment does not
apply to the very weapons that would be most effective in resisting an
oppressive federal government. But if one starts from the assumed
60 Wikipedia, Musket, http://en.wikipedia.org/wiki/Musket (last visited Oct. 9, 2007).
61 Id.
62 The case of the Beltway snipers demonstrated the danger to the public posed by modern
hunting rifles. It is inconceivable that two similarly deranged individuals armed with Eighteenth
Century weapons could have inflicted similar mayhem and public panic.
63 Cf. SCALIA, supra note 10, at 136 ("The 'right to bear arms,' I suspect, is limited to
musketry in the National Guard."). This comment was made with reference to Professor Laurence Tribe's views on constitutional interpretation and may be a facetious speculation about
Tribe's probable view of the Second Amendment, although, for the reasons discussed here, the
stated proposition is quite consistent with Justice Scalia's views on textualism and original intent.
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premise, as this discussion does, that the Second Amendment guarantees individuals the right to possess "arms" unconnected to any militia
activity, most people would agree that the alternative conclusionthat the amendment gives persons the right to possess all modern
weapons-is equally absurd and is just as clearly at odds with the purpose and understanding of the Framers of that Amendment in at least
some applications (e.g., Stinger missiles). Furthermore, there is no
objective, non-arbitrary basis grounded in the text or purpose of the
amendment for defining a subcategory of modern weapons that is covered by the amendment. In short, neither choice carries out the Second Amendment's essential purpose, but the construction suggested
here at least carries out both the mandate of its text and the specific
intent and understanding of the Framers reflected in that text.
CONCLUSION

In sum, for those who would interpret constitutional terms based
primarily on their text and the original intent of the Framers, the term
"arms" in the Second Amendment presents a special, and perhaps
paradoxical, case. Unlike most other terms in the Constitution, the
term cannot be readily applied to changing technology, at least in
some applications, and still fall within the probable intent and purpose
of most of the Framers, as even the D.C. Circuit in Parker appeared to
recognize. However, there is no reasonable, non-arbitrary basis for
excluding the term's application from some but not all post- 18th Century firearms technologies. Accordingly, the only objective and nonarbitrary interpretation that is consistent with the Framer's original
understanding of the term "arms" is one that confines its definition to
the weapons in existence when the Constitution was adopted.

