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INTRODUCTION

The nation may be in the early stages of a new legal regime: the
emergence of a coherent and meaningful jurisprudence governing the
Second Amendment.' While the Second Amendment has been part
of the Constitution since 1791, for various reasons its meaning and
effect have been largely unexplored by federal courts. But now that
has changed, and at least two pending cases could result in Second
Amendment questions becoming a prominent matter of constitutional
jurisprudence that will occupy the judiciary for the foreseeable future.
At the time of this writing, the Supreme Court has recently
granted certiorari in one of these cases-Districtof Columbia v. Heller (formerly named Parker v. District of Columbia)-and another
case may well also end up before the Court in the next couple years.
The issue in Heller is whether the Second Amendment guarantees a
right to private individuals to keep and bear arms.2 If the Court finds
that it does, then scores of questions arise from this groundbreaking
proposition, such as the legality of gun prohibitions and confiscations,
which firearms are protected, what level of scrutiny applies, whether
the right is fundamental, and whether the right is incorporated. Some
* J.D. Candidate, May 2008, George Mason University School of Law; B.B.A., University
of Notre Dame, 1998. The author wishes to thank Dr. Nelson Lund of George Mason, the
author's wife Dr. Amanda J. Klukowski, and former NRA President Sandra S. Froman.
1 U.S. CONST. amend. II ("A well regulated Militia, being necessary to the security of a free
State, the right of the people to keep and bear Arms, shall not be infringed.").
2 Parker v. District of Columbia, 478 F.3d 370, 381 (D.C. Cir. 2007), cert. granted sub nom.,
District of Columbia v. Heller, 76 U.S.L.W. 3273 (U.S. Nov. 20, 2007) (No. 07-290). A crosspetition for certiorari was also filed. Parker v. District of Columbia, 76 U.S.L.W. 3095 (U.S.
Sept. 10, 2007) (No. 07-335).
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of these questions are posed in Heller, and others are posed by the
second case working its way through the courts, National Rifle Association of America v. Nagin.3 So the gun debate begins, not ends, if Heller holds that there is an individual Second Amendment right to keep

and bear arms.
This Article explains the nature of the controversies at issue. Part
I contrasts two judicial views on this subject. Part II describes three
schools of thought on the meaning of the Second Amendment. Part

III explains how this shift came about, pointing to scholarship in
recent years. Part IV explores what will be decided by the Supreme
Court in Heller. Part V then explains what will likely not be decided
in Heller, but could be decided in future cases. Finally, Part VI concludes with general observations on the future of the Second Amendment debate.
I.

THE PRESENT VERSUS THE PAST:

A

STARK CONTRAST

For much of the second half of the twentieth century, many legal
scholars did not support the proposition that the Second Amendment

secured the right of private individuals to keep and bear firearms,4
though it was a view widely held among earlier scholars.5 While many
3 NRA v. Nagin, No. Civ.A. 05-20,000, 2005 WL 2428840 (E.D. La. 2005) (order granting
temporary restraint); NRA v. Nagin, No. 05-4234 J(2), 2006 U.S. Dist. LEXIS 275 (E.D. La.
2006) (order granting preliminary injunction). See generally Stephen P. Halbrook, Only Law
Enforcement will be Allowed to have Guns: HurricaneKatrina and the New Orleans Gun Confiscations, 18 GEO. MASON U. Civ. RTS. L.J. __ (2008).
4 This position is often referred to as the individual right model. See infra Part II.
5 Examples of such early authorities expounding on the Second Amendment include:
It may be supposed from the phraseology of this provision that the right to keep and
bear arms was only guaranteed by the militia; but this would be an interpretation not
warranted by the intent... [T]he purpose of this guaranty might be defeated altogether by the action or neglect to act of the government it was meant to hold in
check.
THOMAS

M.

COOLEY, THE

GENERAL

PRINCIPLES OF CONSTITUTIONAL

LAW

IN THE

UNITED

281-82 (2d ed. 1891); 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION § 1890 (1833) ("The right of the citizens to keep and bear arms has justly been considered,
as the palladium of the liberties of a republic; since it offers a strong moral check against the
usurpation and arbitrary power of rulers; and will .. .enable the people to resist and triumph
over them."); WILLIAM RAWLE, A VIEW OF THE CONSTITUTION OF THE UNITED STATES 125 (2d
ed. 1829) (quoted in 5 THE FOUNDERS' CONSTrruTION 214 (Philip B. Kurland & Ralph Lerner,
eds., Liberty Fund 1987)) ("The [Second Amendment's] prohibition is general. No clause in the
Constitution could by any rule of construction be conceived to give congress a power to disarm
the people."); 1 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND *139
(Legal Classics Library 1983) (1765) ("The... right ... of having arms for [personal] defence...
STATES OF AMERICA
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authorities on history and political science adhered to the idea of an
7
individual right,6 that view was not shared by the legal community.
In fact, former Chief Justice Burger publicly opined:
[That view is] one of the greatest pieces of fraud, I repeat the word
'fraud,' on the American public ... that I've ever seen in my lifetime.

The real purpose of the Second Amendment was to ensure that state
armies-the militia-would be maintained for the defense of the
states. The very language of the Second Amendment refutes any
argument that it was intended to guarantee every citizen an unfettered
right to any kind of weapon he or she desires.8
Several prior presidential administrations also held that view.9
Yet just a few years ago another top jurist, Chief Judge Alex Kozinski
of the Ninth Circuit, who was born under communist tyranny in
° to parents who survived the Holocaust,"
Bucharest, Romania,1
declared:
[Some believe] that ordinary people are too careless and stupid to
own guns, and we would be far better off leaving all weapons in the
hands of professionals on the government payroll. But the simple
truth-born of experience-is that tyranny thrives best where government need not fear the wrath of an armed people....
All too many of the other great tragedies of history-Stalin's
atrocities, the killing fields of Cambodia, the Holocaust, to name but a
few-were perpetrated by armed troops against unarmed populations.
Many could well have been avoided or mitigated, had the perpetrators
known their intended victims were [armed]

. ..

If a few hundred Jew-

ish fighters in the Warsaw Ghetto could hold off the Wehrmacht for
under due restrictions, of the natural right of resistance and self-preservation, when the sanctions
of society and laws are found insufficient to restrain the violence of oppression.").
6 Don B. Kates, Jr., Handgun Prohibitionand the OriginalMeaning of the Second Amendment, 82 MICH. L. REV. 204, 206-07 & n.12 (1983).

7 Silveira v. Lockyer, 312 F.3d 1052, 1060 (9th Cir. 2002).
8 Warren E. Burger, The Right to Bear Arms, PARADE MAGAZINE, Jan. 14, 1990, at 4.

9 Silveira, 312 F.3d at 1065.

10 FED. JUDICIAL CTR., JUDGES OF THE UNITED STATES COURTS, "Kozinski, Alex," http://
www.fjc.gov/public/home.nsf/hisj (follow "K" hyperlink; then follow "Kozinski, Alex" hyperlink)
(last visited Nov. 17, 2007).
11 Pamela A. MacLean, Longtime Rebel Alex Kozinski Prepares to Lead the 9th Circuit,
LAWJOBS.COM CAREER CTR., Oct. 19, 2007, http://www.law.com/jsp/law/careercenter/lawArticle
CareerCenter.jsp?id=1192698210686.
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almost a month with only a handful of weapons, six million Jews
armed with rifles could not so easily have been herded into cattle cars.
[Many forget] these bitter lessons of history. The prospect of tyranny may not grab the headlines the way vivid stories of gun crime
routinely do. But few saw the Third Reich coming until it was too
late. The Second Amendment is a doomsday provision, one designed
for those exceptionally rare circumstances where all other rights have
failed-where the government refuses to stand for reelection and
silences those who protest; where courts have lost the courage to
oppose, or can find no one to enforce their decrees. However improbable these contingencies may seem today, facing them unprepared is a
mistake a free people get to make only once.12
The Supreme Court has only made one significant statement
about the meaning of the Second Amendment. While two cases in the
1800s did ask whether the Second Amendment applies to state or
local laws, 3 the Court did not consider the Amendment's meaning in
those cases. In United States v. Miller, the Court heard the case of two
criminal defendants charged with transporting an unregistered shortbarreled ("sawed-off") shotgun across state lines,"a in violation of the
National Firearms Act of 1934.15 Though the trial court found the
statute violated the Second Amendment,16 the Supreme Court
reversed because it did not have evidence that a short-barreled shotgun "has a reasonable relationship to the preservation or efficiency of
a well regulated militia."' 7 The Court did not hold, as some claim, that
only firearms related to militia service were protected. Nor did it set
forth a test for determining what firearms are protected. The Court
merely found that there was insufficient evidence in the record, 18 narrowly held that it was not a matter of judicial notice how short-barreled shotguns related to the provisions of the Second Amendment, 19
and remanded the case to allow the lower court to develop the
12 Silveira, 328 F.3d at 569-70 (Kozinski, J., dissenting from denial of reh'g en banc).
13 Presser v. Illinois, 116 U.S. 252, 264-66 (1886); United States v. Cruikshank, 92 U.S. 542,
551 (1876).
14 United States v. Miller, 307 U.S. 174, 175 (1939).
15 Pub. L. No. 73-474, 48 Stat. 1236-40 (1934).
16 Miller, 307 U.S. at 177.
17 Id. at 178.

18 Id.
19 Id.
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record.20 Lower courts have since characterized Miller as "cryptic"

and "not
entirely illuminating,
23

22

21

and its guidance as "notoriously

scant.
When the nature of the Second Amendment has been com-

mented on by the Supreme Court, it has implicitly adopted the indi-

vidual right view in dicta.2 4 While obiter dicta is persuasive
authority,2 I and treated as binding by many lower courts,2 6 it does not
have stare decisis protection. 27 Thus, whether the Second Amendment protects an individual right to keep and bear arms remains a

question of first impression for the Court.
Two common doctrines provide reasons why the Second Amend-

ment has not been thoroughly explored. The first is the doctrine of
constitutional avoidance, under which federal courts will not decide a
case on constitutional grounds unless there is no other way to resolve
the matter.2 8 Another reason is the related doctrine of avoidance,
which maintains that if a statute is susceptible to multiple interpreta-

tions, then a court will construe the statute so as to not implicate constitutional questions. 29 For better or worse, the resulting interplay of
20 Id. at 183.

21
22
23
24

Silveira v. Lockyer, 312 F.3d 1052, 1064 (9th Cir. 2002).
Gillespie v. City of Indianapolis, 185 F.3d 693, 710 (7th Cir. 1999).
Fraternal Order of Police v. United States, 173 F.3d 898, 906 (D.C. Cir. 1999).
Two of these cases have listed the Second Amendment right as one of the liberties pro-

tected by the Due Process Clause. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 847
(1992); Moore v. City of East Cleveland, 431 U.S. 494, 502 (1977) (plurality opinion); see also id.
at 542 (White, J., dissenting). Another case portrays the Second Amendment as an individual
guarantee amidst a parade of horribles that would follow if the Court adopted the offered
argument:
[D]uring military occupation irreconcilable enemy elements, guerrilla fighters, and
'werewolves' could require the American Judiciary to assure them freedoms of
speech, press, and assembly as in the First Amendment, right to bear arms in the
Second, security against 'unreasonable' searches and seizures in Fourth, as well as
rights to jury trial as in the Fifth and Sixth Amendments.
Johnson v. Eisentrager, 339 U.S. 763, 784 (1950).
25 Cent. Green Co. v. United States, 531 U.S. 425, 431 (2001) (quoting Humphrey's Executor v. United States, 295 U.S. 602, 627 (1935)) (holding that dicta "may be followed if sufficiently
persuasive").
26 E.g., Sierra Club v. EPA, 322 F.3d 718, 724 (D.C. Cir. 2003).
27 Cent. Va. Cmty. Coll. v. Katz, 546 U.S. 356, 363 (2006) (quoting Cohens v. Virginia, 19
U.S. (6 Wheat.) 264, 399 (1821)).
28 Dep't of Commerce v. U.S. House of Reps., 525 U.S. 316, 343 (1999) (quoting Spector
Motor Serv. v. McLaughlin, 323 U.S. 101, 105 (1944)). See also Ashwander v. Tenn. Valley
Auth., 297 U.S. 288, 345-48 (1936) (Brandeis, J., concurring).
29 INS v. St. Cyr, 533 U.S. 289, 299-300 (2001) (citing Crowell v. Benson, 285 U.S. 22, 62
(1932)).
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these two doctrines has long served to frustrate the development of
Second Amendment doctrine.
Additionally, many cases where the Second Amendment is

invoked involve criminal defendants asserting a Second Amendment
right to possess the firearms in the case.3° Courts have never adopted
the position that constitutional rights are absolute and cannot be burdened in the slightest fashion; quite the contrary.3 1 Cases with such
unsympathetic plaintiffs or extreme legal theories3 2 are not conducive

to adjudicating the contours of the Second Amendment.
Another reason Second Amendment cases have been rare is that
many plaintiffs have been found to lack standing. Without standing
the court lacks jurisdiction,33 meaning it lacks even the power to hear
the case.34 For that reason, standing is a threshold question,35 and it

must be satisfied before a court can address the merits of a case.36
Standing requires a plaintiff to allege he has suffered a concrete

30 E.g., United States v. Miller, 307 U.S. 174, 175 (1939); United States v. Emerson, 270
F.3d 203, 211 (5th Cir. 2001).
31 See Robertson v. Baldwin, 165 U.S. 275, 281 (1897) ("[Liberties in] the Bill of Rights ...
[have] from time immemorial been subject to certain well-recognized exceptions arising from the
necessities of the case.").
32 According to Parker, the idea that any firearm law is invalid could be considered
extreme. See Parker v. District of Columbia, 478 F.3d 370, 399 (D.C. Cir. 2007) (citing Ward v.
Rock Against Racism, 491 U.S. 781, 791 (1989)).
33 Nat'l Org. for Women, Inc. v. Scheidler, 510 U.S. 249, 255 (1994) ("Lack of standing [is] a
jurisdictional defect."). While this is the federal rule, some states differentiate standing from
subject-matter jurisdiction and thus can find one, but not the other, in the same case. Compare
Milwaukee Dist. Council 48 v. Milwaukee County, 627 N.W.2d 866, 876 n.7 (Wis. 2001)
("[S]tanding is generally a matter of judicial policy rather than a jurisdictional prerequisite."
(citing Wis. Bankers Ass'n v. Mut. Sav. & Loan, 291 N.W.2d 869, 873 n.1 (Wis. 1980))) and
Direct Action for Rights and Equality v. Gannon, 713 A.2d 218, 222 (R.I. 1998) (ruling that
while subject-matter jurisdiction cannot be waived at any time, the defendant had waived the
right to object to the plaintiff's lack of standing) with Douglas v. Delp, 987 S.W.2d 879, 882 (Tex.
1999) ("Standing is a matter of subject matter jurisdiction. Without subject matter jurisdiction,
courts may not address the merits of a case.") (citations omitted).
34 Steel Co. v. Citizens United for a Better Env't, 523 U.S. 83, 94 (1998) (quoting Ex parte
McCardle, 74 U.S. (7 Wall.) 506, 514 (1869)) ("Jurisdiction is the power to declare law, and
where it ceases to exist, the only function remaining to the court is that of announcing the fact
and dismissing the case.").
35 Steel Co., 523 U.S. at 102.
36 Lance v. Coffman, 127 S. Ct. 1194, 1196 (2007) (citing Steel Co., 523 U.S. at 94-95).
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injury,3 7 fairly traceable to the defendant's action,3 8 that can be effectively redressed by the court.39

Many parties invoking the Second Amendment are being criminally prosecuted.4" To invoke the Second Amendment on a criminal

statute without first violating the statute requires that a party seek a
declaratory judgment in a pre-enforcement challenge. 4' But such parties still must demonstrate a concrete and particularized injury-in-fact
that is either actual or imminent to have a justiciable controversy as

required for cases in federal court under Article 111.42 Courts often

find standing in analogous free speech cases,43 and some federal

judges have objected that there is no principled reason to use a differ44

ent standard for the First Amendment than the Second Amendment.
But courts have declined to do so thus far, and predictably not found
standing. 45 Because standing must be satisfied before a court will
address the other issues raised,46 courts have rarely decided Second
Amendment questions.47
For all these reasons, few court holdings address the Second
Amendment, though courts readily acknowledge that it should be
explored.48 Chief Judge Alex Kozinski opines:
37 Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (citing, inter alia, Whitmore v. Arkansas, 495 U.S. 149, 155 (1990); Allen v. Wright, 468 U.S. 737,756 (1984); Warth v. Seldin, 422 U.S.
490, 508 (1975)).
38 Id. (citing Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 41-42 (1976)).

39 Id. (citing Simon, 426 U.S. at 38, 43).
40 See, e.g., United States v. Emerson, 270 F.3d 203 (5th Cir. 2001) (concerning a defendant
indicted for violating 18 U.S.C. § 922(g)(8)(C)(ii)).
41 E.g., Seegars v. Gonzales, 396 F.3d 1248, 1251 (D.C. Cir. 2005).
42 Id. (citing Lujan, 504 U.S. at 560). See Poe v. Ullman, 367 U.S. 497, 504-05 (1961). The
standing requirement stems from the Constitution's provision limiting the federal judiciary's
power to "cases" and "controversies." U.S. CONST. art. III, § 2, cl. 1. But see also Allen v.
Wright, 468 U.S. 737, 751 (1984) (discussing prudential standing, where courts apply additional
strictures as "judicially self-imposed limits on the exercise of federal jurisdiction").
43 See Virginia v. Am. Booksellers Ass'n, 484 U.S. 383, 393 (1988).
44 Seegars, 396 F.3d at 1257 (Sentelle, J., dissenting) ("I know of no hierarchy of Bill of
Rights protections that dictates different standing analysis.").
45 Id. at 1250; Silveira v. Lockyer, 312 F.3d 1052, 1066-67 (9th Cir. 2002). Some judges
would find standing in these cases. E.g., Seegars, 396 F.3d at 1256-57 (Sentelle, J., dissenting).
46 Warth v. Seldin, 422 U.S. 490, 517-18 (1975).
47 E.g., Seegars, 396 F.3d at 1256.

48 Silveira, 312 F.3d at 1064 ("[T]he entire meaning of the Second Amendment deserves
more consideration than we, or the Supreme Court, have thus far been able (or willing) to give
it.").
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It is wrong to use some constitutional provisions as spring-boards for
major social change while treating others like senile relatives to be
cooped up in a nursing home until they quit annoying us. As guardians of the Constitution, we must be consistent in interpreting its provisions. If we adopt a jurisprudence sympathetic to individual rights, we
must give broad compass to all constitutional provisions that protect
individuals from tyranny. If we take a more statist approach, we must
give all such provisions narrow scope. Expanding some to gargantuan
proportions while discarding others like a crumpled gum wrapper is
not faithfully applying the Constitution; it's using our power as federal
judges to constitutionalize our personal preferences.4 9

The unsettled state of the Second Amendment in 2007 is the same as
the First Amendment in 1904,50 and like the latter, the Second
Amendment could be made effectual by finding an individual right.

II.

THREE MODELS OF THE SECOND AMENDMENT

As a consequence of recent scholarship, the dismissive approach
to gun rights arguments is no more. A seeming consensus that the
Second Amendment does not secure a private right has given way to
conflicting camps, with three schools of thought on the Second
Amendment: the individual right model, the collective right model,
and the sophisticated collective right model. The federal appellate
52
51
courts are divided between these three models, as are the states.
49 Silveira v. Lockyer, 328 F.3d 567, 568-69 (9th Cir. 2002) (Kozinski, J., dissenting from
denial of reh'g en banc).
50 William Van Alstyne, The Second Amendment and the PersonalRight to Arms, 43 DUKE
L.J. 1236, 1239 (1994).
51 Two federal circuits have adopted the individual right view. Parker v. District of Columbia, 478 F.3d 370, 395 (D.C. Cir. 2007); United States v. Emerson, 270 F.3d 203, 264-65 (5th Cir.
2001). Four federal circuits have adopted the collective right view. Silveira, 312 F.3d at 1092;
Gillespie v. City of Indianapolis, 185 F.3d 693, 710 (7th Cir. 1999); Love v. Pepersack, 47 F.3d
120, 122 (4th Cir. 1995); United States v. Warin, 530 F.2d 103, 106 (6th Cir. 1976). And five
circuits have adopted the sophisticated collective right view. United States v. Wright, 117 F.3d
1265, 1273-74 (11th Cir. 1997); United States v. Rybar, 103 F.3d 273, 286 (3d Cir. 1996); United
States v. Hale, 978 F.2d 1016 (8th Cir. 1992); United States v. Oakes, 564 F.2d 384, 387 (10th Cir.
1977); Cases v. United States, 131 F.2d 916, 923 (1st Cir. 1942). Of the geographically-divided
appellate courts, only the Second Circuit has not had occasion to definitively take any position
on the meaning of the Second Amendment. See Parker, 478 F.3d at 380 n.4. See also Silveira,
312 F.3d at 1063 n.l. The Second Circuit has opined on the Second Amendment, but not
adopted a clear theory on its meaning. See Bach v. Pataki, 408 F.3d 74, 85-86 (2d Cir. 2005).
52 See Parker, 478 F.3d at 380 n.6 (citing various state court interpretations of the Second
Amendment).
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The individual right model holds that the Second Amendment
guarantees to private citizens the right to obtain, possess, and maintain access to readily usable firearms for lawful purposes. 53 Most
advocates of this model argue that it is a natural law right,54 and one
that America inherited as part of the English common law,55 and
derived from the English Bill of Rights of 1689.6 They argue that
only an individual right would be consistent with the purpose and
other amendments to the Constitution.5 7 This model urges that
research suggests government simply preserved the right to arms,

rather than created it, 58 a concept that holds true for the entire Bill of
Rights.5 9
The collective right model argues that the purpose of the Second
Amendment is only to empower state governments to arm militias,6"
thereby rendering the Second Amendment a dead letter. 61 Adherents
of this model define "militia" as organized military units, 62 and "well
regulated" as mandating state control.63
The sophisticated collective right model-a nuanced variation of
the second model-argues that individuals have a right to own and
53 Emerson, 270 F.3d at 220.
54 Kasler v. Lockyer, 2 P.3d 581, 602 (Cal. 2000) (Brown, J., concurring); See 3 BLACKSTONE, supra note 5, at *4; JOHN LOCKE, SECOND TREATISE ON GOVERNMENT § 16 (1690).

55 Parker,478 F.3d at 382 n.8 (quoting Opinion on the Legality of the London Foot Association, reprinted in WILLIAM BLIZZARD, DESULTORY REFLECTIONS ON POLICE 59-60 (1785))

("The right of His majesty's Protestant subjects, to have arms for their own defence, and to use
them for lawful purposes, is most clear and undeniable. It seems, indeed, to be considered, by
the ancient laws of the Kingdom, not only as a right, but as a duty .... "); Kasler, 2 P.3d at 602.
See generally JOYCE LEE MALCOLM, To KEEP AND BEAR ARMS (1994).

56 See English Bill of Rights of 1689, 1 W. & M., Sess. 2, c. 2 ("Subjects, which are Protestants, may have Arms for their Defence, suitable to their conditions, as allowed by law.").
57 The doctrine of noscitur a sociis states that a term used in a list should be given the same
meaning throughout. See Gustafson v. Alloyd Co., 513 U.S. 561, 575 (1995); Beecham v. United
States, 511 U.S. 368, 371 (1994). Advocates of the individual right model argue this rule of
construction should apply here, and results in the Second Amendment securing an individual
right. Parker,478 F.3d at 383.
58 Thomas B. McAffee & Michael J. Quinlan, Bringing Forwardthe Right to Keep and Bear
Arms: Do Text, History, or Precedent Stand in the Way?, 75 N.C. L. REV. 781, 890 (1997).
59 Robertson v. Baldwin, 165 U.S. 275, 280 (1897).
60 Parker, 478 F.3d at 379; Silveira v. Lockyer, 312 F.3d 1052, 1060 (9th Cir. 2002); United
States v. Emerson, 270 F.3d 203, 218 (5th Cir. 2001).
61 Parker, 478 F.3d at 378. Nelson Lund, The Ends of Second Amendment Jurisprudence:
Firearms Disabilities and Domestic Violence Restraining Orders, 4 TEX. REV. LAW & POL. 157,
187 & n.88 (1999).
62 Silveira, 312 F.3d at 1069.
63 Id. at 1072. Contra Emerson, 270 F.3d at 234-35 (stating the opposing view that it means
proficient or trained).
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possess firearms under the Second Amendment, but only insofar as it
is connected with state militia service. 64 Advocates of the collective
theories posit that the Second Amendment was written out of fear
that the new central government would disarm state militias needed

for local defense. Under any sort of collective theory, the government
could completely ban all firearm ownership whatsoever.

Therefore

most courts regard this as simply a form of the collective right model,
not separate.66

Individual right supporters applaud the D.C. Circuit's opinion
that if the Framers had intended the Second Amendment to simply

preserve the states' power to arm militias, they had the skill to clearly
say so.67 And individual right advocates agree that there is also a col-

lective element included in the Amendment, because protecting the

nation is a collective extension of enabling individuals to protect
themselves. 6 This presents a daunting challenge for collective right
advocates. "To demonstrate that no individual right was intended,

[opponents] must show not just that there was a desire to protect the
states, but that there was no desire to protect individuals-despite
the
' 69

most natural reading of the amendment's phraseology.
III.

WHAT CHANGED TO CREATE THE NEW ENVIRONMENT

This sea change in legal opinion was brought about by groundbreaking research into the then-moribund Second Amendment.
Three scholars from outside the legal academy, Don Kates, Stephen
64 Parker, 478 F.3d at 379 & n.3; Emerson, 270 F.3d at 219. See also Robert J. Cottrol &
Raymond T. Diamond, The Fifth Auxiliary Right, 104 YALE L.J. 995, 1003-04 (1995).
65 E.g., Parker,478 F.3d at 378 ("[D.C.] asserted that it would be constitutional ... to ban
all firearms outright.").
66 Parker,478 F.3d at 379 (calling it "distinction without a difference"); Silveira, 312 F.3d at
1061 (referring to this model as a "strawman"). This is unfortunate for D.C., whose argument to
the Supreme Court appears predicated on that model. See Petition for Writ of Certiorari at 1118, District of Columbia v. Heller, 76 U.S.L.W. 3083 (filed Sept. 4, 2007) (No. 07-290). But see
Emerson, 270 F.3d at 218-21 (giving both models distinct effect).
67 Parker, 478 F.3d at 379 ("[I]t seems passing strange that the able lawyers and statesmen
in the First Congress (including James Madison) would have expressed a sole concern for state
militias with the language of the Second Amendment. Surely there was [better wording they
could have used].").
68 Kates, supra note 6, at 217-18.
69 Id.

at 213.
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Halbrook, and Nelson Lund, wrote three revolutionary works that
sparked the debate.7"
This research has been sufficiently persuasive to convince emi-

nent scholarly authorities to rethink their position on the Second

Amendment,7 1 and to openly acknowledge that this reconsideration
was largely due to the works of those pioneers. 72 More than one leading professor has felt bound to accept an individual right while admitting that he preferred not to.73 Professor Laurence Tribe is a premier

scholar whose treatise on the Constitution is considered a leading
work on the subject. 74 Professor Tribe formerly advocated the collective right view,75 but in the latest edition of his treatise, he actually
76
revised his own work to adopt the individual right view.

This development has left one Justice commenting that "a growing body of scholarly commentary indicates that the 'right to keep and
77
bear arms' is, as the Amendment's text suggests, a personal right.
Other jurists have commented on the "rising tide of scholarship" supporting an individual right.78 It has also left scholars feeling compelled
to publicly explain themselves,79 with some admitting they wish the
evidence would permit a different conclusion. 80
70 STEPHEN P. HALBROOK, THAT EVERY MAN BE ARMED: THE EVOLUTION OF A CONSTI-

TUTIONAL RIGHT (1984); Nelson Lund, The Second Amendment, PoliticalLiberty, and the Right

to Self-Preservation, 39 ALA. L. REV. 103 (1987); Kates, supra note 6.
71 E.g., Sanford Levinson, The EmbarrassingSecond Amendment, 99 YALE L.J. 637, 657659 (1989).
72 Id. at 1 n.*.
73 E.g., AKHIL REED AMAR, THE BILL OF RIGHTs 46-63 (1998); Levinson, supra note 71, at

642.
74 Parker v. District of Columbia, 478 F.3d 370, 380 (D.C. Cir. 2007).
75 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 299 n.6 (2d ed. 1988) ("The sole

concern of the Second Amendment's framers was to prevent such federal interferences with the
state militia ....").
76 1 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 902 & n.211 (3d ed. 2000)

(accepting the Second Amendment confers a "right (admittedly of uncertain scope) on the part
of individuals to possess and use firearms in the defense of themselves and their homes").
77 Printz v. United States, 521 U.S. 898, 938 n.2 (1997) (Thomas, J., concurring) (citing
various scholarly authorities).
78 Silveira v. Lockyer, 328 F.3d 567, 568 (9th Cir. 2002) (Kleinfeld, J., joined by Kozinski,
O'Scannlain, and T.G. Nelson, JJ., dissenting from denial of reh'g en banc).

79 Laurence H. Tribe & Akhil Reed Amar, Well-Regulated Militias,and More, N.Y. TIMES,
Oct. 28, 1999, at A31, available at http://query.nytimes.com/gst/fullpage.html?res=9FO2EED
D1038F93BA15753C1A96F958260.
80 Jonathan Turley, Op-Ed., A Liberal's Lament: The NRA Might Be Right After All, USA
TODAY, Oct. 4, 2007, at All, available at http://blogs.usatoday.com/oped/2007/10/a-liberals-lame.
html.
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The United States government agrees. Despite the position of
some previous administrations,81 the current administration has
adopted the individual right view after thorough analysis.8 2
This development follows a recent jurisprudential trend: Longdormant provisions that were largely thought to no longer have significant effect, such as the Privileges or Immunities Clause, 3 have been
resuscitated by the Supreme Court. 8' The same is true for the Tenth
Amendment."
The next beneficiary may well be the Second
Amendment.
And the question of the Second Amendment's meaning is now
ready for Supreme Court review. For years the gun debate has been
what one judge called "dueling dicta, 8 s6 where the Second Amendment was discussed, but not as an issue before the court. Supreme
Court Rule 10(a) states that a factor in favor of granting certiorari in a
case is if there is a circuit split on the question presented. 7 In recent
years two circuits have held the Second Amendment secures an individual right, 8 and one has held it does not. 9 These cases have
become the basis for books and law review articles. 90 The issue has
become fully developed, and is ready to be adjudicated.
IV.

WHAT WILL BE DECIDED IN THE CURRENT CONTROVERSY

As what may become the most significant gun rights case ever to
go to the Supreme Court, District of Columbia v. Heller could make
history. The District of Columbia (D.C.) has a gun ban statute on the
books that is among the most extreme in the nation. In D.C., a person
81 Silveira, 312 F.3d at 1065. Contra Firearm Owners' Protection Act, Pub. L. No. 99-308,
100 Stat. 449 (recognizing "the right[ ] of citizens ... to keep and bear arms under the second
amendment").
82 Op. Off. of Legal Counsel, "Whether the Second Amendment Secures an Individual
Right" (Aug. 24, 2004), http://www.usdoj.gov/olc/secondamendment2.pdf.
83 U.S. CONST. art. XIV, § 1, cl.2.
84 See, e.g., Saenz v. Roe, 526 U.S. 489 (1999).
85 Printz v. United States, 521 U.S. 898, 919-21, 935 (1997).
86 Parker v. District of Columbia, 478 F.3d 370, 401 (D.C. Cir. 2007) (Henderson, J., dissenting). See also United States v. Emerson, 270 F.3d 203, 272 (5th Cir. 2001) (Parker, J., concurring in part).
87 Sup. CT. R. 10(a).

88 Parker, 478 F.3d at 395; Emerson, 270 F.3d at 264-65.
89 Silveira v. Lockyer, 312 F.3d 1052, 1066 (9th Cir. 2002).
90 See Lund, supra note 61, at 165 & n.13 (citing Randy E. Barnett & Don B. Kates, Under
Fire: The New Consensus on the Second Amendment, 45 EMORY L.J. 1139, 1143-45 & nn.12-17
(1996) (citing various recent scholarly works)).
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cannot have a readily-usable firearm of any sort.9 1 No handguns are
allowed,9 2 and a rifle or shotgun must be kept unloaded and disabled.9 3 D.C. originally argued that there is no individual right of any
sort protected by the Second Amendment, so they may ban all firearms without explanation. D.C. has now reframed the question in an
attempt to assert its strongest argument that barring handguns does
not impair a person's ability to render militia service. 94 Even so, many
believe that, if ever a gun control statute were to be invalidated under
the Second Amendment, this is it.95
A.

The Right Possessed by the People

At issue in Second Amendment debates is what "right" is possessed by "the people." Only people have rights; government has
powers. That is why corporations did not have rights until they were
deemed persons. 97 At the time the Constitution was framed, the right
the people possessed had two parts: the English common law right to
self-defense, 98 and the right to live free of tyranny. 99 The individual
right model claims the Second Amendment secures both."'
B.

Relationship of "Militia" to "the People"

Heller turns on the relationship of "militia" in the first clause of
the Second Amendment with "the people" in the second clause. 10 '
Individual right supporters note that Miller states the militia is "comprised of all males physically capable of acting in concert for the com91 D.C. Code §§ 7-2502.02(a)(4), 7-2507.02.
92 Id. § 7-2502.02(a)(4). It must be noted that under very narrow circumstances, certain
people may receive permission from the government to have a handgun. Id. §§ 22-4504, 224506.
93 Id. § 7-2507.02.
94 Petition for Writ of Certiorari at i, District of Columbia v. Heller, 76 U.S.L.W. 3083
(filed Sept. 4, 2007) (No. 07-290).
95 See generally Nelson Lund, D.C.'s Handgun Ban and the Constitutional Right to Arms:
One Hard Question?, 18 GEO. MASON U. Civ. RTS. L.J. (2008).
96 Silveira v. Lockyer, 328 F.3d 567, 574-75 (9th Cir. 2002) (Kleinfeld, J., dissenting from
denial of reh'g en banc). See also U.S. CONST. amend. X.
97 Pembina Consol. Silver Mining & Milling v. Pennsylvania, 125 U.S. 181, 189 (1888).
98 Parker v. District of Columbia, 478 F.3d 370, 383 (D.C. Cir. 2007); BLACKSTONE, supra
note 5, at *125.
99 THE DECLARATION OF INDEPENDENCE para. 2 (1776); THE FEDERALIST Nos. 28 (Alexander Hamilton), 46 (James Madison).
100 Silveira, 328 F.3d at 585 (Kleinfeld, J., dissenting from denial of reh'g en banc).

101 See Lund, supra note 95, at

_.
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mon defense,"' I 2 while collective right supporters note Miller also says
1 °3
the militia is "a body of citizens enrolled for military discipline. 0
Though Parker discusses "the militia" and "the people," 04 the relationship between them is not explored as fully as it was in either
Emerson or Silveira.I05 And that relationship may well be pivotal
before the Court in Heller.
Under the individual right view, the first clause, which addresses
the militia, is referred to as a "prefatory clause," while the second,
which speaks to keeping and bearing arms, is designated the "operative clause." ' 6 "The people" is read the same way in the Second

Amendment as it is everywhere else it is used in the Constitution.10 7
While the prefatory clause seems problematic, in 1791 such phrases

commonly preceded operative clauses with a broader intent and scope
than the preface.108 Both clauses must be presumed to have effectual
meaning, 10 9 though that presumption can be overcome."1 The individ-

ual right view either equates "militia" with "the people," or says that
"the people" is read as independently of the militia as if the second

clause was the entire amendment. 1

Either way, the collective right

model says the opposite. Put differently, individual right theorists say

that the operative clause's effect is unmodified by the civic purpose
announced in the prefatory clause, as is supposedly true elsewhere
102 United States v. Miller, 307 U.S. 174, 175 (1939).
103 Id.
104 Parker v. District of Columbia, 478 F.3d 370, 386-90 (D.C. Cir. 2007).
105 Silveira v. Lockyer, 312 F.3d 1052, 1076-87 (9th Cir. 2002); United States v. Emerson,
270 F.3d 203, 227-29, 233-36 (5th Cir. 2001).
106 Parker, 478 F.3d at 378.
107 Id. at 381.
108 Eugene Volokh, The Commonplace Second Amendment, 73 N.Y.U. L. REV. 793, 801-07
(1998).
109 Richfield Oil Corp. v. State Bd. of Equalization, 329 U.S. 69, 77-78 (1946) (quoting
Holmes v. Jennison, 39 U.S. 540, 570-71 (1840)) ("In expounding the Constitution of the United
States, every word must have its due force, and appropriate meaning ...no word was unnecessarily used or needlessly added. No word... can be rejected as superfluous ....").
110 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 174 (1803) ("It cannot be presumed that
any clause in the constitution is intended to be without effect; and therefore such a construction
is inadmissible, unless the words require it.") (emphasis added).
111 See United States v. Emerson, 270 F.3d 203, 233 & n.32 (5th Cir. 2001) (quoting DWARRlS, A GENERAL TREATISE ON STATUTES 268-69 (Wm.
Gould & Sons 1871)) ("Larger and

stronger words in the enactment part of a statute may extend it beyond the preamble.").
112 The civic purpose being the essential role that a militia plays in the security of a free
state.
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in the Constitution,' 13 while collective right theorists claim that the
prefatory clause limits the scope of the Amendment.
Both camps agree that the prefatory clause announces the civic
purpose of the Second Amendment, namely securing the perpetuation
of the militia system. n 4 The disagreement is that collective right models assert that this is the sole purpose of the amendment,1 15 while the
individual right model says it is not the exclusive purpose.11 6
As recently as 1990, the Supreme Court has stated that "the people" in the Second Amendment refers to the same "people" referenced in the First, Fourth, Ninth, and Tenth Amendments. 17 No one
disagrees that the other amendments refer to rights possessed by private individuals." 8 Thus, if "the people" is read in pari materia
throughout the Bill of Rights (as it should be)," 9 then it has the same
meaning in the Second Amendment. 20
C.

To Keep and Bear Arms

The Court must also interpret "to keep and bear arms." Several
Justices have recently opined that this phrase involves carrying a fire-

arm. 2 ' Individual right advocates assert that this entails both the right
to retain and to possess firearms, which cannot both be realized unless
113 The Patent and Copyright Clause reads "To promote the Progress of Science and useful
Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries." U.S. CONST. art. I, § 8, cl. 8. No one claims that poorly-written
books or useless inventions are unprotected.
114 Parker v. District of Columbia, 478 F.3d 370, 386 (D.C. Cir. 2007). As Nelson Lund
explains, such clauses are like a dean sending students an email saying, "The teacher being ill,
class is cancelled." If the teacher went to a ball game or was otherwise not ill, it has no impact
on the fact that class is cancelled. Lund, supra note 95, at _.
115 Silveira v. Lockyer, 312 F.3d 1052, 1075 (9th Cir. 2002).
116 Parker,478 F.3d at 386.
117 United States v. Verdugo-Urquidez, 494 U.S. 259, 265 (1990). Accord Parker,478 F.3d
at 381 ("It has never been doubted that these provisions were designed to protect the interests of
individuals against government intrusion, interference, or usurpation.").
118 While conceding that a textual analysis is not conclusive, the Court stated that the use
of "the people" in these constitutional provisions "suggests that 'the people' protected by the
Fourth Amendment, and by the First and Second Amendments . . . refers to a class of persons
who are part of the national community or who have otherwise developed sufficient connection
with this country to be considered part of that community." Parker, 478 F.3d at 381.
119 Comm'r v. Keystone Consol. Indus., 508 U.S. 152 (1993) (quoting Atl. Cleaners &
Dyers, Inc. v. United States, 286 U.S. 427, 433 (1932) and Comm'r v. Lester, 366 U.S. 299, 304
(1961)).
120 Parker, 478 F.3d at 381.
121 Muscarello v. United States, 524 U.S. 125, 143 (1998) (Ginsburg, J., joined by Rehnquist, C.J., Scalia and Souter, JJ., dissenting).
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the right inheres to individuals. 22 The conjunctive in "keep and bear"
is potentially fatal to collective right theories, in
that courts must give
123
separate meaning to both "keep" and "bear.,
The Court need not address in Heller what types of firearms are
protected by the Second Amendment. Miller stated that the Second
124
Amendment covers firearms commonly used by militias at the time.
Courts adopting the individual right view find that handguns meet
that standard. 2 5 Since the First Amendment applies to television1 26
and the Fourth Amendment to thermal imaging,27 one might reasonably conclude that the Second Amendment applies to modern rifles,
shotguns, and handguns.
D.

Uncertain Outcome

There are at least six different ways the Court could rule in the
Heller case. Of these, three rulings could be used to uphold the D.C.
statute, one each for the collective right view, sophisticated collective
right view, and individual right view. The other three would all
involve invalidating the statute as violating an individual right.
1.

Outcomes that Would Reverse the D.C. Circuit and Reinstate
the Ban

There are three theories under which the Supreme Court could
hold the D.C. gun ban constitutional. If the Court adopts the collective right view, then obviously it will uphold the D.C. gun ban,
because there would be no reason to strike it down; it would not burden any individual right. Similarly the Court will uphold the D.C. gun
ban if it adopts the sophisticated collective right view, as the firearms
at issue here are unrelated to militia service.128
There is also one way the Court could find an individual right, yet
still uphold the D.C. statute. If the Court were to find a nonfundamental right subject to rational basis review, it might uphold the ban.
122 Parker, 478 F.3d at 386. United States v. Emerson, 270 F.3d 203, 231 & n.31 (5th Cir.
2001).
123 Williams v. Taylor, 529 U.S. 362, 404 (2000) (ruling "we must give effect, if possible, to
every clause and word of a statute").
124 United States v. Miller, 307 U.S. 174, 179 (1939).
125 Parker,478 F.3d at 397; Emerson, 270 F.3d at 227 n.22.
126 Parker,478 F.3d at 399.
127 Id. (citing Kyllo v. United States, 533 U.S. 27, 31-41 (2001)).
128 Parker, 478 F.3d at 374.
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Rational basis review presumes the challenged state action valid,'129
and upholds it so long as it is rationally related to a legitimate state
interest. 130 Rational basis review is usually quite deferential to the
government, where the Court virtually presumes any interest asserted
by the government to be legitimate.131 A court showing that degree of
deference could uphold the statute on the grounds that public safety is
a legitimate interest, and defer to D.C.'s policy judgment that banning
guns is rationally related to public safety.
2.

Outcomes that Would Affirm the D.C. Circuit, Striking
Down the Gun Ban

There are also three theories under which the Supreme Court can
strike down the statute. If the Court finds a fundamental right subject
to heightened scrutiny then the statute surely will not survive.132 The
same is true if the Court finds a nonfundamental right with any meaningful standard of review, as it has in a couple of recent cases.133
The final way the Court could strike down the D.C. gun ban
would be through a ruling that any categorical bans are per se unconstitutional. If the Court finds any sort of right, it could rule that a
statute totally banning a class of common firearms is invalid. Suppose
a statute allows people to attend various churches but forbids attending Baptist churches. The Court would not accept the argument that
such a church ban is constitutional because it does not forbid attending all churches, just one type of church. Yet D.C. is now making a
parallel argument in Heller.3 The Court could also construe the statute as a categorical ban on possessing usable firearms of any sort,
which likewise would decimate any individual right. Either way, this
would be the narrowest holding possible, since it would only apply to
absolute firearm bans-which are extremely rare-and thus would
not bring into question countless other firearm regulations.
129 United States v. Carolene Prods. Co., 304 U.S. 144, 152 (1938).
130 Heller v. Doe, 509 U.S. 312, 320 (1993).
131 E.g., Ferguson v. Skrupa, 372 U.S. 726, 730 (1963); Williamson v. Lee Optical of Okla.,
Inc., 348 U.S. 483, 488 (1955).
132 See infra Section V.A.
133 Lawrence v. Texas, 539 U.S. 558, 579 (2003) (applying rational basis review to invalidate
a sodomy statute because it "furthers no legitimate interest"); Romer v. Evans, 517 U.S. 620, 631
(1996) (applying rational basis review to invalidate a state action forbidding legal status to
homosexuals).
134 Petition for Writ of Certiorari at i, 21-29, District of Columbia v. Heller, 76 U.S.L.W.
3083 (filed Sept. 4, 2007) (No. 07-290).
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No One Can Predict the Outcome

The Court in Heller may well find what Professor Tribe has said,
that the Second Amendment guarantees "a right (admittedly of uncertain scope) on the part of individuals."13' 5 It could go further, finding a
fundamental right. Or it could find no right whatsoever, upholding
the gun ban statute.
It is unlikely that the Court could find an individual right and yet
still hold the D.C. gun ban constitutional. While D.C. could cite the
precedents above, giving extraordinary latitude to legislatures, those
cases-unlike Heller-did not entail an enumerated right. Upholding
gun restrictions while finding an individual right would be more likely
in a case with a less draconian gun ban.13 6

At the time of this writing, it is impossible to know the outcome.
Now that the Court has granted certiorari, Heller could be a landmark
case. It is also possible that this case will be narrowly decided, with
uncertain precedential value. Justice Kennedy's moderate orientation

creates the possibility that the principal opinion may have to be narrowly drawn to garner five votes. Chief Justice Roberts's preference
I also augurs that possibility, especially given the
for minimalism 37
cases over the past couple Terms, where the Chief Justice has declined

138
to comment at all on issues that are not before the Court.
Even if the opinion is a narrow one, it likely will not muffle the

cries of the losing side. Recent decisions, intended to be narrow and
careful, were lambasted as radical. 13 9 Even some dissenting Justices

have not refrained from expressing such thoughts, and in so doing
may well have overreached.1 40

135 1 TRIBE, supra note 76, at 902 n.221.
136 See, e.g., Silveira v. Lockyer, 328 F.3d 567, 568 (9th Cir. 2002) (Pregerson, J., dissenting
from denial of reh'g en banc) (stating he would find an individual right yet still uphold the gun
restriction in question).

137 Hope Yen, A.P., Roberts Seeks Broad Consensus in Rulings, DESERET NEWS, May 22,

2006, at A03 ("If it is not necessary to decide more to a case, then in my view it is necessary not
to decide more to a case.").
138 E.g., F.E.C. v. Wisconsin Right to Life, Inc., 127 S.Ct. 2652 (2007); Hein v. Freedom
from Religion Found., Inc., 127 S.Ct. 2553 (2007).
139 Jan Crawford Greenburg, The Sky's Still There, ABC NEWS, July 20, 2007, available at
http://blogs.abcnews.com/legalities/2007/07/the-skys-still-.html (discussing various people's comments on the Court).
140 Reading his dissent from the bench in Parents Involved in Community Schools v. Seattle
School District No. 1, 127 S.Ct. 2738 (2007), Justice Breyer said, "It's not often in law that so
few have changed so much so quickly." Charles Lane, Narrow Victories Move Roberts Court to
Right, WASH. POST, June 29, 2007, at A04.
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NEW QUESTIONS FOR FUTURE CASES

If the Supreme Court holds that the Second Amendment secures
an individual right, it will create a whole host of legal questions that
will be the subject of future litigation. Each of these could come
before the Court in coming years.
A.

Whether the Individual Right is a Fundamental Right

If the Court finds an individual right, the Court may or may not
define the nature of that right. If it does not, such a determination
will await a future case.
At some point, the Court could very well conclude that the Second Amendment secures a fundamental right. This is more likely if
the Court becomes more conservative over the course of the next
couple vacancies. A fundamental right is one that is "'deeply rooted
in the Nation's history and tradition' and 'implicit in the concept of
ordered liberty." 1 4' Laws burdening fundamental rights are generally
subject to strict scrutiny, and only upheld if narrowly tailored to
achieve a compelling interest, 4 2 often resulting in the law being
struck down. 4 3 A number of gun control laws would be invalidated if
the Court finds the Amendment entails such a right.
The Court may instead find a nonfundamental right, especially if
the composition of the Court remains as it is or becomes more liberal.
Nonfundamental rights are either subject to rational basis review 144 or
some sort of ad hoc test approaching intermediate scrutiny, 4 5 such as
the "undue burden" test. 46 Whether most gun laws would withstand
such a finding would depend on the test employed.
The appropriate level of scrutiny may remain an open question
because it might not be necessary for disposing of Heller. Thus, any
141 Washington v. Glucksberg, 521 U.S. 702, 721 (1997) (quoting Moore v. East Cleveland,
431 U.S. 494, 503 (1977) (plurality opinion) and Palko v. Connecticut, 302 U.S. 319, 325-26
(1937)). Some could argue that only the second prong, from Palko, is the rule. It is also possible
that Palko has been replaced by a less-demanding test of whether the right is part of the "AngloAmerican scheme of ordered liberty." Duncan v. Louisiana, 391 U.S. 145, 149 & n.14 (1968).
142 Williams v. Rhodes, 393 U.S. 23, 30-31 (1968).
143 E.g., Gratz v. Bollinger, 539 U.S. 244, 270 (2003) (invalidating a college affirmative
action plan).
144 E.g., Lawrence v. Texas, 539 U.S. 558, 579 (2003).
145 Clark v. Jeter, 486 U.S. 456, 461 (1988); Craig v. Boren, 429 U.S. 190, 197 (1976).
146 Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 895 (1992). Casey applied this
standard to restrictions on abortion, which the Court found to be a right that it did not label as
fundamental. Id. at 869.
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judicial commentary on the level of scrutiny in Heller might be obiter

dictum.147 By not even asserting a legitimate state interest and simply
positing that the city may do as it wishes regarding firearms because
there is no right implicated whatsoever, the D.C. gun ban becomes
that rarest of legal creatures: a statute that might actually manage to
fail under rational basis review. Still, if the Court applies the level of

deference often found in the rational basis test, the D.C. gun ban

could survive,148 if the Court does indeed find an individual right.
B.

Possible Framework Involving Multiple Levels of Scrutiny

Perhaps the greatest challenge to constructing a workable Second
Amendment jurisprudence would be establishing a governing framework. Firearms are deadly, so a standard that strikes down appropri-

ate regulations unnecessarily is undesirable. At the same time, if the
Second Amendment does entail an individual right then the rule must
be sufficiently robust to protect it. This is especially true if the Second
Amendment confers a fundamental right.
Doubtless the most likely objection to finding the right to be fundamental would be that the general rule for laws burdening funda-

mental rights is strict scrutiny. Many would flinch at the thought of
every gun law in America being subject to a test that few survive. But

there is a prominent exception to this norm that may provide the key.
Free speech has a multi-level system of review that may be a
workable model for the Second Amendment. 4 9 Free speech is a fun147 See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 399 (1821) ("[G]eneral expressions...
are to be taken in connection with the case in which those expressions are used. If they go
beyond the case, they may be respected, but ought not to control the judgment in a subsequent
suit when the very point is presented for decision.").
148 It should be noted that the Court once applied rational basis review in rejecting an
equal protection claim against a law forbidding felons to possess firearms, explaining the law did
not "trench upon any constitutionally protected liberties." Lewis v. United States, 445 U.S. 65,
65 n.8 (1980). This need not be construed as a rejection of the individual right view, however,
because most advocates of the individual right view hold that it secures the right of law-abiding,
peaceable citizens to possess firearms, and therefore felons lose that right just as they can lose
the right to vote. See Richardson v. Ramirez, 418 U.S. 24, 53-55 (1974) (holding constitutional a
law denying voting rights to felons that had completed their sentences). Therefore, the fact that
a felon has no right to assert does not preclude other citizens from possessing such a right.
149 See Christopher A. Chisman, Mind the Gap: The Missing Standard of Review Under the
Second Amendment (and Where to Find It), 4 GEO. J.L. & PUB. POL'Y 289, 291-92, 298 & n.62
(2006) (citing Nelson Lund, The Past and Future of the Individual's Right to Arms, 31 GA. L.
REV. 1 (1996)).
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damental right under the First Amendment,5 0 yet not all laws burdening speech are subject to the same scrutiny. The highest protection

goes to viewpoint discrimination, where the state restricts expression
on a given subject based on the viewpoint of the speaker.' 5 ' Such a
restriction is per se invalid. 52 The next-highest protection goes to
content discrimination. A restriction upon content is subject to strict

scrutiny, under which the law is presumed invalid,'5 3 and will only be
upheld if the government can show that it is narrowly tailored to
achieve a compelling state interest.154 The next level of protection is

for content-neutral restrictions on the time, place, and manner of
speech. Such restrictions are subject to an intermediate scrutiny,
where the presumptively valid state action will be upheld so long as it
is narrowly tailored to further a substantial state interest. 155 This is the
protection given to symbolic or expressive conduct, 5 6 as well as commercial speech.' 5 7 Below that is speech in a limited public forum,'58
where speech restrictions are upheld if they are viewpoint-neutral and
consistent with the purpose for which that location is open to public
use.1 59 And the lowest level of speech protection is in a nonpublic
forum, where any reasonable viewpoint-neutral restriction is valid. 6 °
A similar framework might work for the Second Amendment.
Free speech is a fundamental right,' 6 ' yet depending on the setting and
type of speech there are at least five different levels of scrutiny that
apply. 6 2 Different Second Amendment tests might be applied for dif-

ferent settings (e.g., home, car) or regarding different types of fire150 De Jonge v. Oregon, 299 U.S. 353, 364 (1937) (citing Near v. Minnesota, 283 U.S. 697,
707 (1931)).
151 BLACK'S LAW DICTIONARY 500 (8th ed. 2004).

152 City Council v. Taxpayers for Vincent, 466 U.S. 789, 804 (1984) ("[T]he First Amendment forbids the government to regulate speech in ways that favor some viewpoints or ideas at
the expense of others.").
153 R.A.V. v. City of St. Paul, 505 U.S. 377, 382 (1992).
154 Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 45 (1983) (citing Carey
v. Brown, 447 U.S. 455, 461 (1980)).
155 United States v. O'Brien, 391 U.S. 367, 377 (1968).
156 Texas v. Johnson, 491 U.S. 397, 406-07 (1989).
157 Cent. Hudson Gas & Elec. v. Pub. Srvc. Comm'n, 447 U.S. 557 (1980).
158 Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819, 829 (1995).
159 Cornelius v. NAACP Legal Defense & Ed. Fund, Inc., 473 U.S. 788, 806 (1985).
160 Int'l Soc'y for Krishna Consciousness v. Lee, 505 U.S. 672, 678-79 (1992).
161 Republican Party of Minn. v. White, 536 U.S. 765, 806 (2002) (quoting W. Va. State Bd.
of Educ. v. Barnette, 319 U.S. 624, 638 (1943)).
162 There are actually additional tests that could be mentioned, but the framework given is
sufficient for this Article.
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arms or extrinsic factors. For example, just as viewpoint
discrimination is per se invalid, so too could complete disarmament of
a population be per se invalid (a theory that may be tested in NRA v.
Nagin), 163 as even D.C. concedes.164 This approach has worked well
regarding speech, and this matter deserves extensive study if the Second Amendment is held to entail a fundamental right.
C. What Sort of Firearms are Protected by the Second Amendment?
Another question will be what sorts of weapon enjoy Second
Amendment protection. This issue is whether Second Amendment
protections extend to various classes of firearms aside from standard
rifles, shotguns, and handguns. Miller provides only minimal guidance. I65 Seeking to test the Amendment's limits, challengers can ask
about stinger missiles, rocket propelled grenades, and anti-aircraft
guns. It is all too easy to conjure a parade of horribles comprised of
vigilantes, Rambo-style desperados, and apocalyptic scenes from war
movies.
The Court could apply a two-prong test to see if a firearm
receives the fullest protection of the Second Amendment. 166 First, the
Amendment refers to "arms." In 1791, "arms" were distinct from
"ordinance," which includes explosive objects. 6 v By excluding ordinance, the Court could hold grenades, rockets, or anything aside from
a solid projectile (such as a bullet) from being protected. And second,
the Amendment speaks of "keeping and bearing" those arms. Therefore the Court can infer that protected weapons are those that an
average adult could actually carry over distance, I68 which would
exclude cannons or massive military arms. While this test would not
speak to fully-automatic weapons or various high-power weapons
163 NRA v. Nagin, Civil No. 05-4234 (E.D. La. filed Sept. 22, 2005). See also Halbrook,
supra note 3.
164 Parker v. District of Columbia, 478 F.3d 370, 400 (D.C. Cir. 2007) (noting that D.C.
concedes that a state action of total civilian disarmament would threaten the Second
Amendment).
165 United States v. Miller, 307 U.S. 174, 179 (1939) (suggesting the Second Amendment
applies to weapons of common use in 1791).
166 This test would apply to firearms only, not swords or knives.
167 Stephen P. Halbrook, What the Framers Intended: A Linguistic Analysis of the Right to
"Bear Arms," 49 LAW & CONTEMP. PROBS. 151, 157-60 (1986).
168 Don B. Kates, Jr., The Second Amendment: A Dialogue, 49 LAW & CONTEMP. PROBS.

143-48 (1986).
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(which might enjoy limited or no protection),16 9 it would eliminate
most questions that gun rights advocates find difficult and focus the

debate on typically-owned firearms.
Many courts, jurists, and scholars hold that the paramount purpose of the Second Amendment is to defend the American people

from its own government, if that government should ever turn against

its citizens.17 ° If this is true, then it follows that whatever scrutiny normally attends firearm regulations, there should also be a categorical
rule against the government ever disarming the people.'7 1
D.

Incorporatingthe Second Amendment Against the States

Unless, of course, the Court were to hold that the Second
Amendment is to protect citizens against the federal government only,
in which case the Second Amendment need not be incorporated
against state and local governments through the Fourteenth Amendment. This is not an issue in Heller because the Bill of Rights applies
directly to D.C. without incorporation. 7 2 The states have police
power.17 3 Though the federal government has no police power,174 the

states retain the ability to pass laws pertaining to public health and
safety.17 5

So if there is an individual right in the Second Amendment, the
Supreme Court will eventually need to decide whether it is incorporated. The Supreme Court has previously stated the Second Amendment does not apply to state laws. 176 But that was in the era of Barron
v. Mayor of Baltimore,1 77 when the rule was that the Bill of Rights
169 See supra Section V.B.
170 See Parker, 478 F.3d at 383 & n.9; Silveira v. Lockyer, 328 F.3d 567, 569-70 (9th Cir.
2002) (Kozinski, J., dissenting from the denial of reh'g en banc); id. at 583-85 (Kleinfeld, J.,
dissenting from the denial of reh'g en banc); Kasler v. Lockyer, 2 P.3d 581, 602 (Cal. 2000)
(Brown, J., concurring). See also THE FEDERALIST No. 46, at 299-300 (James Madison) (Clinton
Rossiter ed. 1961) (expressing the same view during the ratification debate).
171 Silveira, 328 F.3d at 590-91 (Kleinfeld, J., dissenting from denial of reh'g en banc).
172 Parker,478 F.3d at 391 (citing Pernell v. Southall Realty, 416 U.S. 363, 369-80 (1974)).
Cf Stephen P. Halbrook, Second Class Citizenship and the Second Amendment in the Districtof
Columbia, 5 GEO. MASON U. Civ. RTs. L.J. 105, 141-50 (1995).
173 Gonzales v. Oregon, 546 U.S. 243, 270 (2006).
174 This is due to the Tenth Amendment. Hamilton v. Ky. Distilleries & Warehouse Co.,
251 U.S. 146, 156 (1919).
175 Gonzales, 546 U.S. at 270 (quoting Medtronic, Inc. v. Lohr, 518 U.S. 470, 475 (1996)).
176 Presser v. Illinois, 116 U.S. 252, 264-66 (1886); United States v. Cruikshank, 92 U.S. 542,
551 (1876).
177 32 U.S. (7 Pet.) 243 (1833).
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only constrained the federal government, not the states.1 78 Since that

time most of the Bill of Rights has been incorporated. 179 The Second

Amendment need not be incorporated if it is an individual right that

exists only to hold the federal government in check. But under the
existing rules on incorporation,'180 it should certainly be incorporated if
it also secures an individual right to self-preservation. 8 '

VI.

CONCLUSION
As counterintuitive as it may be that a provision that has been in
the Constitution since the Bill of Rights was adopted might only now
be definitively interpreted, it is nonetheless a fact. Second Amendment questions could occupy the courts for a generation. That is why
an expansive exploration of the Second Amendment is a timely topic
worthy of study and debate.
Firearm ownership is one of the most controversial issues in modern America. Emotions and tempers run high on both sides. For supporters of firearms restrictions, it is about preventing gun violence and
not having to see tragedies unfold on the television. For supporters of
gun rights, it is about self-defense and protecting liberty.
The debate over the Second Amendment has finally entered the
courts, and is now going before the Supreme Court of the United
States. While the outcome is uncertain, it is nevertheless clear that
deciding this question will be a watershed, and could be the first of
many. The era of an emerging Second Amendment jurisprudence
may be at hand.

178 Id. at 250.
179 E.g., Duncan v. Louisiana, 391 U.S. 145, 149 (1968) (incorporating the Sixth Amendment trial by jury); Robinson v. California, 370 U.S. 660, 667 (1962) (incorporating the Eighth
Amendment); Everson v. Bd. of Educ., 330 U.S. 1, 13 (1947) (incorporating the First Amendment Establishment Clause); Cantwell v. Connecticut, 310 U.S. 296, 303 (1940) (incorporating
the First Amendment Free Exercise Clause).
180 There is doubt over the current rule. Compare Palko v. Connecticut, 302 U.S. 319, 32425 (1937) with Washington v. Glucksberg, 521 U.S. 702, 721 (1997) and Duncan v. Louisiana, 391
U.S. 145, 149 & n.14 (1968).
181 See Lund, supra note 149, at 46-50.

